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Abstract

With the development of globalization, the number of enterprises engaging in cross-
border investments has increased significantly, making it clear that an enterprise’s centre
of main interest (COMI) can no longer be confined by nationality. However, during
business operations, enterprises may inevitably encounter commercial failures that lead
to insolvency. In such cases, traditional bankruptcy laws can no longer address the failure

of these emerging multinational enterprises, thus necessitating reform.

Under the ultimate goal of universalism, supranational organizations such as the
United Nations and the European Union have taken the lead, and an increasing number
of countries have recognized this issue, reforming their domestic bankruptcy laws. These
reforms, for example, aim to simplify the recognition of cross-border judicial decisions,
enhance court-to-court cooperation, among other measures. In other words, advanced
countries are striving to reduce the additional costs caused by procedural complications
while ensuring fair treatment for all creditors. After introducing the relevant regulations,
this paper attempts to use the bankruptcy case of Lehman Brothers as a concrete example

to illustrate how the aforementioned regulations are applied in practice.

Taiwan’s current Bankruptcy Act, on the contrary, remains confined to the principle
of territoriality, disconnected from international practices. In 2016, the Judicial Yuan
introduced the latest draft of the Debt Clearance Act, which clearly acknowledges that the
current law is insufficient to cope with Taiwan's economic and trade development.
However, the draft still contains several incomplete provisions. This paper aims to

provide specific guidance on the direction future reforms should take.
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27 s~ w R 197 0 F 149 -

213 John A. E. Pottow (2005), Procedural Incrementalism: A Model for International Bankruptcy, 45 VA.
J.INT'LL. 935, 985.
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219 Trubek, supra note 206, at 1.

220 Trubek, supra note 206, at 12.

21 Trubek, supra note 206, at 11.5 % 3 1”AModel Law is better than an unratified convention.” 3%, % #i
FEBIE MR-

222 'Wai Yee Wan & Gerard McCormack (2020), Implementing Strategies for the Model Law on Cross-
Border Insolvency: The Divergence in Asia-Pacific and Lessons for UNCITRAL, 36 EMORY BANKR. DEV.
J. 59, 64-65.

223 Steven L. Schwarcz (2022), Regulating Global Stablecoins: A Model-Law Strategy, 75 VAND. L. REV.
1729, 1737-1738.

224 Trubek, supra note 206, at 3.

225 McCormack , supra note 222, at 71-74. IF*"FT#F. PaEs RBEHFEZLIL7 b2k %- #RER
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226 Trubek, supra note 206, at 2.
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Terence C. Halliday (2007), Incrementalisms in Global Lawmaking, 32 BROOK. J. INT'L L. 851, 859-861.
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232 Pottow, supra note 218, at 985. (Model law, on the other hand, need not have explicit or unqualified
approval of any governmental or intergovernmental organization, inasmuch as it is itself not a law at all but
only a "model”.)
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233 Reinhard Bork (2017), The European Insolvency Regulation and the UNCITRAL Model Law on Cross-
Border Insolvency, 26 INT'L INSOLV. REV 246, 250.

234 INSOL International % — » 475 BB A 4] 5 B
- RER I ES YL R R Fﬁﬂ*é Ao 2L 5/? A
https://www.insol.org/About. (last viewed 2023/10/31)

235 Hanna, supra note 193, at 8.

236 United Nations Commission on International Trade Law, supra note 109, at 23.
237 Bork, supra note 233, at 251.
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238 United Nations Commission on International Trade Law (UNCITRAL) (2022), UNCITRAL Model Law
on Cross-Border Insolvency: The Judicial Perspective 1.

239 United Nations Commission on International Trade Law, supra note 238, at 2.

240 ‘,f TAXRIOF At FEELR VR THRALE & (A fﬂa‘ﬁ % 4 (UNCITRAL
Practice Guide on Cross-Border Insolvency Cooperation) " B B & & § {745 % ,(UNCITRAL Model
Law on Enterprise Group Insolvency with Guide to Enactment) ~ " £t & 45 B 3% 2] 2. Kn@r 34 (74p 3
(UNCITRAL Model Law on Recognition and Enforcement of Insolvency-Related Judgments with Guide
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= & (FiEdch - B d K o Seelsrael, supra note 203, at 241.

243 Tsrael, supra note 203, at 216.

g EIR 44, Council Regulation (EC) 1346/2000.

245 James Bell, Douglas Hawthorn & Jeremy Walsh (2016), The Recast European Insolvency Regulation:
Impact on Distressed Debt Investors, Travers Smith LLP, at 281.

6 gt g Recast EIR % 4p Regulation (EU) 2015/848. 42 Recast EIR A7 e F £ & 2 3434 02 3
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247 Bell, supra note 245, at 282.
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230 Jay L. Westbrook (2005), Chapter 15 at Last, 79 AM. BANKR. L.J. 713, 721.
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254 Hannan, supra note 193, at 7.

255 Westbrook, supra note 250, at 718-719.

236 ‘Westbrook, supra note 250, at 719.

62

doi:10.6342/NTU202500773



22 A AHEA 2 - R BT e d 3 Chapter 15 7 $4 ffeiz @ & > FlL G R
M FE 2. f FE R FELAR RN DF Fdpa ot BRI | § 4F £ (House
Committee Report) ™ 2 % ;2 1% € (American Law Institute, ALI)#& 3| cis & ek A
Ju R|(Principles of Transnational Insolvency) # % dc i* % = i 4 ~ & % & ¥f Chapter 15

[ES: A L'{F%/z{ PR F G E LAY ;%: & 258,

A2 F-BERERBHLI A S e P AN RRE G - TR
A - B o P A WL F W B A F 30 ﬁ%ﬁdamrﬂf%
Hp B2 (P A3 2000 £ ~ 5§53 2006 ) R A K AR ORI 2 T R
Wméiﬁﬁﬁﬁ%ﬁ%%ié”“FW&W%@ﬁ@ﬁﬁéwméﬁaﬂﬁﬂ
A EADEE F RS B ARMEEERY SN R 62T R R G
AEAR 0@ AL P TR ARLEBEL RIS R R L L
s

B U PR AERT AR R EE Y BRI A R R R AR T

PREEMOEZ S PIREFFL P PRI RRESTEFAR LT -

PABARZ EFIFIRE A S L REDE AR R S E & 1990 £ 1
TG eE 2 e Bk A P AR B 311996 £ AR & MR AT A A
SECE o MR B DA R R B O p AL ST ELR €

- R Al s A & 1999 & L4 A% £ 2 (Civil Rehabilitation Law)

257 Megan R. O'Flynn (2012), The Scorecard So Far: Emerging Issues in Cross-Border Insolvencies under

Chapter 15 of the U.S. Bankruptcy Code, 32 NW.J. INT'LL. & BUs. 391, 397.

258 Westbrook supra note 250, at 719.
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260 McCormack, supra note 222, at 61.
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262 Yamamoto, supra note 261, at 68.

263 Yamamoto, supra note 261, at 68. (However, as a national law, we think that the more lax scheme suits
its purpose, because we cannot predict which proceeding will be requested for recognition.)

264 Soogeun Oh (2007), Comparative Overview of Asian Insolvency Reforms in the Last Decade, in ASIAN
INSOLVENCY SYSTEMS: CLOSING THE IMPLEMENTATION GAP 56 (ED by OECD Organisation for Economic
Co-operation and Development).

265 McCormack, supra note 222, at 71.
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382 Ignacio Tirado (2015), An Evolution of COMI in the European Insolvency Regulation: From
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385 Bork, supra note 283, at 137.
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3% United Nations Commission on International Trade Law, supra note 109, at 71.
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401 European Commission Proposal COM(2012) 744, Article 1 (11) (13b). The 'centre of main interests' of
a company or other legal person should be presumed to be at the place of its registered office. It should be
possible to rebut this presumption if the company's central administration is located in another Member
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