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Abstract

For people with mental disorders who violate criminal law, to prevent recidivism
and ensure public safety, our country handles such individuals through custodial
disposition under the Criminal Code's section on security measures. The aim is to reduce
the risk of reoffending by improving their mental condition. Given that custodial
disposition involves the state exercising public authority to enforce compulsory
psychiatric treatment on offenders with mental disorders, it is essential to adhere to due
process of law to ensure that their personal freedom and other fundamental rights are not
excessively infringed upon, and to guarantee their right to remedy both before and after

the enforcement.

In 2022, the Legislative Yuan passed amendments to Article 87 of the Criminal Code
and Article 46 of the Rehabilitative Disposition Execution Act. These amendments
include removing the maximum duration of the enforcement of custodial disposition and
adopting a system of periodic extensions, as well as introducing various treatment
methods and establishing a professional evaluation team. To some extent, these changes
respond to the requirements set out in Judicial Yuan Interpretation No. 799. However,
there remain several unresolved issues with the new custodial disposition. This article
concerns, for example, whether the decision-making process for custodial disposition
complies with the principle of prior judicial review, whether procedural protection for the
person subject to custodial disposition are sufficient during the application for extension
and review of the disposition removal, and whether the person subject to the measure has
the right to seek remedies from the court independently. These issues will be examined in

this article.

Vil
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On the other hand, Japan addresses the problem of offenders with mental disorders
through an independent medical observation system, aiming to reduce the risk of
reoffending through appropriate treatment. The Medical Observation Act includes
provisions regarding the composition of the decision-making body, the provision of legal
assistance to the party during proceedings, the right to express opinions, and the design
of related remedy procedures. These aspects offer valuable lessons for improving the
current custodial disposition system in our country, particularly in enhancing the

protection of the rights of mentally-illness people who subject to custodial disposition.

Keywords: Custodial Disposition, Mental Disorder, Due Process of Law, the Right

to Remedy, Medical Observation Act
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