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ABSTRACT

From this year of 2022, international air traffic is gradually recovering from
the COVID-19 pandemic impact, and it is predicted that the global air passenger
number will return to the level in the pre-COVID period before 2024, according
to International Air Transport Association (IATA). However, some airlines,
including Thai Airways International, are still struggling with financial crises
without ending.

Except for reflecting a problem regarding the financial structure commonly
occurring in airlines, the scenario shows an imperative need for airlines to expand
financial channels and improve their financial structures. Accordingly, based on
the current aero-political environment (particularly in Taiwan), this thesis will
review Article 49 of the Civil Aviation Act (of Taiwan), which limits financing
methods of airlines in Taiwan. Besides, to rebuild an affiliation between airlines
and nations, a method to distinguish applicable subjects is advised considering
potential adverse effects after lifting the restriction and the national air transport
policy, which is expected to maintain the functions served by the Ownership and

Control requirement as well as develop the national aviation industry.

KEYWORDS: Civil Aviation Act, Substantial Ownership, Effective Control,
Ownership and Control Requirement, Permit and Air Operator Certificate

(AOC), Foreign Direct Investment (FDI) Restriction

iv

doi:10.6342/NTU202300834



B &k

WXuREBERE |
B I
wnE 111
ABSTRACT v
B & A%
B B 4% VIII
* B4 IX
¥—%F %% 1
BB B IE BRI B BY oottt ettt ettt ettt et e e saeeaan 1
o BB E B B AR A 2 N B B B T 0 A oottt 1

S TR MR | B R T BB EBAR | B R e 4

T N EE BB ettt ettt ettt ettt ettt et e ettt et er e eraenn 6

B B TR B0 B S 7 7E oottt et 7
B o B B 2B A oottt ettt et oottt ae et e e ae et eeer et et erenenetean 8
B oF JEE AR EREH T 9
B B ABLZE A JBEI oottt ettt ettt ettt e et e e st et e et eaeeee 9
o B B e T E B T I | B B B A ettt 9

v 1900 2 B 2B oottt ettt ettt ettt ettt e et r e enene 11

N L) KR R QI B, I OO U OU U OU TRV 13

TG 1944 25 B0 N ) oottt ettt ettt ettt eenaenn 17
B8 BRATEIRBW T T AT A AR  ARZK e 23
o G B L BT R A T T ZE A ettt ettt nnaa 23

N B B B I L BB M € oeeeeeeeeeeeeeeee ettt ettt e et et ettt e et et et et e eaeeneaes 23

T N A B I L BB M € oo e ettt ettt et ettt e et et ee e e eaeeneaes 27

V9 v 3R B O 28 B 0 B L 2 T 10 28 oo s e e e s e e e e 37
B B 71N oottt ettt ettt et et e e ettt e et r et enanees 44
F=F NFBL: BAREER 45

doi:10.6342/NTU202300834



B 5l —— PR ATER] | AR B PITEALED oot 45

BB BPR BRI 0 BB oo s 47
o BRI BT e R e st s bk e 47
S TR AEBLIE ] ABER oottt 51
T E BT T AR oo et 56
TG N 2N ettt h etk et h bttt s b e Rt ben b a et et n et s s st nenen 59

BB BPROEERILILIN R IE oo 61
8 B R e 61
v BB oot b ettt et b et ettt et te et e te b te b ese b ese e b e st b ese et e st ebe st ete st etennns 64
I B B et 68

Foafh BB PIALEEFE I B ILIL I oot 75
—  RERAAEE EIEFBFIEEAL oot 75
S TR AEBLIE ] ABER oot 81
E v VBB e 85

BTN ZINEE SR oo 87

FoF " mAHRRES  RROBERE 88

F—8 55— T EEHEIREE BRI M o, 88

BB Bl B0 oottt 90
= FEBIB] FARZE e 90
B 200 < T A U U TP U TP 91

B8 BR (75 ) FIE ettt 93
B BRALIEI T I oo 93
o B PI BRATEEB T I oot 97

BT BT AT HET ooovvveeeeoee et 98
B BRALIEI T I oo 98
B BRALIEB T H oo 106

BB HEEAIE D TEHIEIE oottt 109
N BRI B o 109
T TEFLIBIEAZ IR o 111
I BB EE BT BIRE oo 119

AN BT INEE TR oo 121

FEF F0AHTHORE MK 122

B8 3 A BUR BB 15T BB AT et 122

vi

doi:10.6342/NTU202300834



O T L o S o 124

e B B S R 28 oot e ettt e 124

N - OO e U SO 130

T B s esees e esreseaseeses s essases s senseasesessaseaseasessssassaseasessessesens S R 145

B S B AR B T A BE Y TR oottt ettt e ettt ettt 146

o B 0 8 T oot e ettt e ettt r et aeeen 146

B 2 - SO 152

B T B 1N 2 oottt e e e et e e e e e et e e e e e e ereraees 155

ExE &% 156

PPN 158
vii

doi:10.6342/NTU202300834



HE B B OE B B E B B B B B B E H

B B &

1 ZEAMAEZHAMELAANE A AEE (2017-2021 ) e 2
2  HERAETZEEHME NG FAFE (2017-2021 ) ccvcveveennee. 3
3 HREARAETEREME NGRS LEE (2017-2021 ) eeeeeee. 4
4~ A # = ( Ownership Triangle ) £ ....cccoevveeveceeceereenne, 5
5 RECHEZEWN T EREA GBI e 41
6 BB RERBRCEEND LGB BIERE e, 42
7 i TR AR AR R B B 42
8 BBEMGATIREAT——#HAEA 5 (1952-1986 ) ............ 76
0 HRBEMIFEITIREATE —HES » (1973-1986 ) ............ 76
10 » K BE ARG AR EAB — LS 5 (1986-2021 ) .......... 78
11 REBE - BN EEAGEEIT R EAS (1992-2021 ) ........... 78
12 AT 10~ 50 #v 100 A T35 89-F3 HHI 35 cevveeeeeeiniennnnnnn. 102
13~ AT 10 K e e Ao BT ig ey T3 HHI 3580 .............. 102
14 ~ BNHAE PR EE LI AT 10 Heoisk (REFERS S ) .18
15~ B/N#MH4E PR sELL ) AT 10 S92k ( R B EBRKE ) .. 118

viii

doi:10.6342/NTU202300834



& B %

B BEERARBRCEZM T PRI F e, 40

IR AR T AT HHIFE H e 100

VB B RALE #3509 3 HHI 45 3 ( 2006-2015 ) ... 105

KRB B PNALETIHE PR (2020 2 2021 EF ) e, 108

HRBERAETEZREME NG EMH (2022 FF ) e 148

P ER-EHEERAMENN R EH (2022 £E ) ... 149
ix

doi:10.6342/NTU202300834



£—8 PFREEMIEE MY

— > RE X ZRAAME LN QHB

TP EgENG] AT KEMENE] AT REBEZREMELT |
S RIAE 2022 0 T AT @ EE B EES B FERE o AATHER
(B 1) WEMEFE 2021 FEN" TAEAMHEE | A 72.64% > 71.28% > A
PULLELEBEDLHFN > LRKT £ 70%E 80%H |-

FEE TMEFEAAHRSNEAANE O BRREBAOEA > @R
LHEENER T RAMEEE P2 BANMALEA AAREREES
Bt EMEFENELETH T FAREZOTARAN  HBB" N84
Ha o HESRRETRES AR MERE  WELER BT SRAT
NAERT RMEROTR AT RATHRIGFE S - WATHBUEREA # 5 ER
Rl LB R HAEAARE S BERA -

Bt ATHBEARAL R ELEE LT AN | - REER 20 REM
2E¥ 2017 2018 FEHT FHE | 554 1.58%  4.50% 4 1.19% ~ 4.83% >

U RBALEAG (2022)  (RBEMERMAERADRE 110 FEFR) - B 127 0 #uk ¢
https://www.evaair.com/images/zhtw/Annual-Reports-Year-110-zh tcm27-80363.pdf ; F # £t
2] (2022 ) P EHLERAA A RS RE 110 FEF3% ) B 121 494k : https://www.china-
airlines.com/au/zh/Images/annual 2021 ZH tcm421-48233.pdf -

2 Suat Teker, Dilek Teker & Aysegiil Giiner, Financial Performance of Top 20 Airlines, 235
PROCEDIA-SOC. & BEHAVIORAL SCI. 603, 605 (2016).

3BT BAEEANEYE | AT —HEEAEAETAZTHN > FRZES TR B RMEEAN .
WEFEAIEABMA ZRAT  AAAGLBIEAT NS E -

4  Investopedia, The Average Debt-to-Equity Ratio of Airline Companies,
https://www.investopedia.com/ask/answers/061615/what-average-debtequity-ratio-airline-
companies.asp (last visited in 2022/9/12).

1

doi:10.6342/NTU202300834



BATMEFENTREA LR  EAR T REMEER ,  CAEBHEEA
FHEARAL RN EUANIRBD LT

B 1  ZBEARMALTZRERTNINNE ZE &E % (2017-2021 )

80%

78%
76% ¥4//////’///'
74%
72%
70%
68%
66%
64%
62%
60%

2017 2018 2019 2020 2021

2017 2018 2019 2020 2021

P 3 AT 22 N 8) 73.09% 73.44% 78.97% 77.94% 72.64%
R ARALE N F) 71.16% 69.76% 77.86% 76.58% 71.28%
BRI RRMELS (2022) » ( RRMZEEMSA RS KRB 110 R4
3R ) » B 127 484k : https://www.evaair.com/images/zhtw/Annual-Reports-
Year-110-zh_tem27-80363.pdf 5 # #4172 A3 (2022) - ( ¥ EHERMA R
NE BB 110 SR 3R ) - B 121 0 494 : https://www.china-
airlines.com/au/zh/Images/annual_2021_ZH_tcm421-48233.pdf » A5 #32

wik o EF R MEFENEANER R TBABREE  &FAHS , T Hg
FRAMIE S FI (R ) BEABE > MEFEOMAENE R LR BEBFEK -
L& FAAET MEMEFE 2019 FE T RHLE 5 - AAtLATRHFE (B
20172018 £ ) - AR T HHAEC BN (B 3 )M - 15 ATHE A
BETBEREEE  RERY T BERKR | MA RS0 ERR -

5 RBMENT(2022)  AT48E 1 B 124-127; P E N3 (2022 ) » AT4§3E 1 B 118-121-
6 RIE" FPEHENT JUAAT KEAMELG JHFR R HEMEFE 2020 2021 FEH
MELFEME  WRE G T EREETHEREA BT AHETE (B ARS  BIERZK)
A g > BMIRBATHLE o % KM EANS (2022) > FlATE » B 127 P HEAHZ NG
(2022) > FlAT:E > B 121

2

doi:10.6342/NTU202300834



2 FERAEZBREME NG G FAF (2017-2021 )
(Bfr: #HEe¥HAFT)

8.00%
6.00%
4.00%

2.00%

2017 2018 2019 2020 2021

-2.00%
-4.00%

-6.00%

g 3 g 72 N 3] 2017 2018 2019 2020 2021

2 ¥ N | 139,815,211 | 150,264,792 | 146,372,401 | 106,327,123 | 132,140,248

AHEA | 2,208,066 | 1,790,361 | (1,199,798) | 140,000 9,379,905

AR 1.58% 1.19% (0.82%) 0.13% 7.10%
o SN 2017 2018 2019 2020 2021

2 ¥ A | 125,314,160 | 135,620,650 | 135,621,151 | 79,602,529 | 95,331,905

AEFEF | 5,752,067 | 6,552,827 | 3,982,467 | (3,361,639) | 6,608,496

FAE | 4.59% 4.83% 2.94% (4.22%) 6.93%

BRRR : REMENE (2022) » ( REMEASLAH RN RE 110 FE 5
3R ) ° B 124-127 > #94k : https://www.evaair.com/images/zhtw/Annual-
Reports-Year-110-zh_tcm27-80363.pdf ; # #4238 (2022 ) » ( P EHpE
Rty P 8) BB 110 S SF3% ) - B 118-121 - 493t : https://www.china-
airlines.com/au/zh/Images/annual_2021_ZH_tcm421-48233.pdf » A& % #32

doi:10.6342/NTU202300834



3 HBERMAEZHEME N RELFE (2017-2021)

170%
150%
130%

110%

90%

70%

50%

2017 2018 2019 2020 2021
— P ERELF R RAE 2 3]
2017 2018 2019 2020 2021

PELENE | 69.06% 77.81% 60.28% 91.40% 161.71%
B AL N ) 88.40% 95.14% 72.01% 99.88% 120.68%

BRI RRMELS (2022) » ( RREMZEMSA RS KRB 110 K45
3R ) » B 127 494k : https://www.evaair.com/images/zhtw/Annual-Reports-
Year-110-zh_tem27-80363.pdf 5 # #4122 A3 (2022) - ( ¥ EHERMA R
NEBR 110 FE HF3 ) - B 121 » 491k : https://www.china-
airlines.com/au/zh/Images/annual 2021 ZH tcm421-48233.pdf » R % 232

= THARREN  BRG T SRR &

Fe Bt T A A R B R MR RS E MBS A
A AXAiEd T #RYHask  (World Trade Organization » F#% WTO )
ey prE = A& (ownership triangle concept ) - /42 " AT B & K A A

TEERIG T BEBREAMERY | BB AR E R ©

7 Council for Trade in Services, Second Review of the Air Transport Annex Developments in the
Air Transport Sector (Part Three), at 405, WTO Doc. S/C/W/270/Add.2 (September 28, 2007).
4

doi:10.6342/NTU202300834



B £ BT A P BEHE T AR 2R SRR
BB B ATR B o AT SRR AT 47 Ak SRR HIAT BT 69 F o o
AT ERCEREENBENR(BFAT BRAMAZER AT BRNEEER )
PR MEFERIL  WATRESC B £ HEMEEFCERARMRE
MR o - S A BB EMEEFATHAOAMERT | R pE
WK A B X -

B 4 A4 =7 ( Ownership Triangle ) &%

g
%

FHRE[Z LB E ) e
: #% A% Z (Air Operator Certificate )

- ORBARRARL - B
- PAMER | AMAMBEHER

- EHERR ( I3REEA )
L EHITHE AT R T
_[%m%ﬁ%(%Mm@) J‘- FREMEL Y AAMRE TR
#uA# ( Traffic Right ) - EHBER ( sh2REEA )

% ¥4 R 1 Council for Trade in Services, Second Review of the Air Transport
Annex Developments in the Air Transport Sector (Part Three), at 405, WTO
Doc. S/C/W/270/Add.2 (September 28, 2007) » A% 512

8 ABISALEMAW CHERBERTY » £BE T BERTTOMA | TR R AT A

# o UA T &% 34 ( operating authorizations ) #24% 4727 ( technical permissions ) | » 4f
BRBNE  AEMET rAMEES  BRK  ATHAMNMTXEAIME - R T @EBFHT  AE
GAh T EBREAERS Y o RS T A g B RMmIzEARE | o BFTAA -
O FMT A (EERLE ) AEMERBH Y » VA fairs S ROBRBER %m0 F
SEF_FFENE -
o HRT ABRRNAEER(BHNAER B PREwEK ) - T AR 2 ROGBRE
2R FEFEFEHNE -
1t Council for Trade in Services, supra note 7, at 406.

5

doi:10.6342/NTU202300834



YEHb - f£ Havel #izemZE P » Al e ddesl |, Ry T £ ER
( doublebolt ) & 42 | » A " AT B REBFH AR T BIRAZ R T 5 £
TENAEER g PHRESL - ST AU EAREA T SRR 8T N 3p
B HAE Ry B SRR RERETHTMER -

=R

Bk M FET Al (thpl ) ~ ARB M HRY > BERNT RAHM
PEEFEBRSOEABN > mA" A e R HEAEMG - E
ARAZRGE T A EFENEZTSES ) - TS mRATHM AR ENS
Wi PR SRR AT EWE— SR ) Bk AUBKT MREARIE
AR W AR RREMEFEZET NP

Hrx o XM AR  BR o mEFEEEAT AREATYS
T ARZEYS o R BATRE SR BITHRE - mAT BATERAEAY
BN AR MEFETE (B ) BBERET DABAES M BRESHY
"ERAER | RN ATHMERLEREFERUE ST BAREERAM | FIK
BagER A miR A5

e PR AR  ER o HT BRRAMEEWER 0% S8 KX
REB EMRABRBBNAEER AR MEFERBRRMOE MG
R | RERBMEFEMGLEE  SRABRRAMEEAE | -

2 Brian F. Havel, A New Approach to Foreign Ownership of National Airlines, 2001-2004
ISSUES AVIATION L. & POL'Y 13201-13202 (2003); BRIAN F. HAVEL, BEYOND OPEN SKIES: A NEW
REGIME FOR INTERNATIONAL AVIATION 135-136 (2009); BRIAN F. HAVEL & GABRIEL S. SANCHEZ, THE
PRINCIPLES AND PRACTICE OF INTERNATIONAL AVIATION LAW 91-92 (2014).

13 Int’l Transp. Forum [hereinafter ITF], Liberalisation of Air Transport, at 25-26, ITF Research
Report (May 3, 2019), https: //www.itf-
oecd.org/sites/default/files/docs/liberalisation air transport 1.pdf.

U AT MEFEHEURFEGES W EL R BNE i‘ﬁ?iﬁéﬁﬁ*ﬁﬁl‘ﬁ o waFE" A
FERAGEAED (BFRT BREEL T BREREBHRBE | > T FHE | FRFLG  RA
BN S e FNRE ) ) RAE - HIEREF R PEBMIX TR | - BETAHA -

6

doi:10.6342/NTU202300834



Rt FAEEBESY R

LR REE Gy F 2 CEFIIRWE > U AEMRERBHE 5 F
o T A e g B R (Bpoh3ReRAr ) o TR TR o4 B B
Mm% AR MEFERREH > ERERERRA" THEAETH
DR sl  Fme o £V FEHET BRMREER VT AR &
K (BPABFaEA ) - AT Bk ASURUBRBE T BAMEER T8 A
s R (RE (RAREER) F49HRLT ) - FAREH %

i o Ao T SRR AR A MRS R T B RO T RIRERe
HEARAMEFETHE A MBTAURRS | » AXUF4tH T (SEX %4 ) BEA
A E P e T ARSI B REREAR NG FAE - ST K
Besgdame  Fol mAMaEs R 7o Bl KREAEF
¥ T ROTNIEL 5 % TRDEGBHRR |

MAEF R RIS AR T XBREE 54 AR ko 0 &
WU P~ SR A8 BB PRk e R AR R AR RM 0 b b Uk &Y
MR k32 bl " A RS B ROEFHELAH  URKRE
(RO IR ) THRIR A B -

et HEBT MAEFERBRMM A 0 RH B AR EBUEE (45
RBBEEN ) > ENEEARE S AR B RBEY RAREEE
BRI E A RIY . —HranE E -

5T N SRR MR AT SRABAFEEBRAMEER T BRIET BIRAER
B o Pes T A EIER ) 2K (RPN SRR ) o B4R AR EMIEY 2R ( BPEREEAE ) -
LA R H P AE T e AR £ B E ROAT B B R MAR AN T T B bk - PSR ERARIE AR A SN SR R AR e A
AT BANTRANMEER 3 F o | % JAN WALULIK, PROGRESSIVE COMMERCIALIZATION OF
AIRLINE GOVERNANCE CULTURE 54-55 (2017).

o AT RAMEFE EEFT BRIT NI 5% TREE A WETAURR | 3R AR E—F
BaHER  FEEF _FTHEWEAR -

7

doi:10.6342/NTU202300834



AXENAF - BEEF—F SRt $F A 3B AR ERSY
e o AaNE AR ERER WERERL TG BRRERGH AL
TR H MR s B R EBRATE R T AT 2B R AR T AR
R B@ak T RBACRBOHE > TRE PO oS Rk R
BB, - FIIE T BTAURR ) -

FZFRE—FSHHER B FPRHERANMAEZER  ARBBE(RARE
BV AT AR | BRIy BTN o Rk RIEHRBEUR
H ALt Bk ey R B REAR S > A sk T ik W R ATR & Rey 3Lk B
BB E LR - U T B E & BT -

mAeRMREZHGAH# L FwTERE" BATMEZISERE( FR LR
BoL) o EFARART AR 2R EeAH  c HdBa BR
2 TAR (A% )HMB > TAFRF | T ERAYEME %Ed -

FRFALE AR B ASRE AT BEARTEARAR (& 54
B RH (2020 £ ) BAw T REHRGAT | RAESHT RAMEEE
BRI E AR DA ERHNIERL > TSR ELEOEE %

T e 4R SR -

FERNEAHAAXNE R AODMBEGEAT LT HA - A A KB RSN
B ERTMEFEAR RS ML R EbiER T MR RMEF
¥ETEE (RAeh ) AEMHLEE 9B 8 o

doi:10.6342/NTU202300834



F=F S ARMERBIHE

$—8 AZEHRR

—5lF— " EREEE  BSHER

B LR T AT AL 00 B R AL R TE B AT E A e G AR BT RE AR AR XA 35 187
R HAEFORERBRBENBERFRETHHE » BEARKFREE TS ML
BRiF AR ia ¥y - RV BABFXARLAHLROMEL BB EEEX  LAEE
P ERAAT R AT R RS B SRR R LR o M
A R BRI A ETR - T EMA TR MBI E B -

AT EMAER R R TGN LA ARARL I E TR E
REZHMAM —FAY - BEXZEZ" HALMZIA  PHEMEFTZRE
B AT F 2 Wk A A 420 ( culus est solum eius est usque ad coelum et ad
inferos ) o 1% TR E B o ROEJUEIRFA T - &7 LEIA B 2305 A HEAH
EHRERGEFRFHLAA  RRFE=ZAFTBEF RERXE MR L30T A #

A81%E (trespass ) %A B 691332 o

kB x%% Paul Fauchille # 2 skay kMY » £ 1901 FRE XTI HHE
( Revue Générale de Droit International Public ) &4 & " 2 8 & , ( Liberté

dela circulation aérienne ) 69323522 3B A 5% k69" KR 44238 % | ( cannon-

17 MICHAEL MILDE, INTERNATIONAL AIR LAW AND ICAO 6 (2008).

18 FEE (2007) » { —HANZFEBEBURFRNEME L EZRBRLNAE ) » ( REKE
2 ) - F19F% 28 R 110111 -

19 Blewett Lee, Sovereignty of the Air, 7 AM. J. INT'L L. 470, 472-475 (1913).

0 B (2014)  (ERFAZEMTEARHERINE ) - (FXEF) - $605% 188

130 - AWEER  HEBARANBEH LR BT 6 e dEL TR EHEITHER LS
( Digesta seu Pandectae ) » # JE4% % 7T 13 4275 5 % 4 B Bk 69374 | - 4 : MILDE, supra note
17, at 5-6.

21 Lee, supra note 19, at 491.

22 SERRKXAFE EHENEHE PR " i 8 d , (Liberté dela circulation aérienne ) &

15 7% Paul Fauchille #2 1 69323 > A WAEMBZELA R 28a8d , ~ " ZHad |, F#Hx2 R

9

doi:10.6342/NTU202300834



shotrule ) M & " R E MM EHITEURERNFRLHE | ( terraedominium
Sfinitur, ubi finitur armorumvis ) £ 423 &G R EIAAT EMHATIR > FFE
FHEF EIROF AIEF2 e 1T BERBRAHNEH - RAEERRE B EWAE
H > e AEmAI RS ) o QIR ERT 7 B RATFAT R B IN20  ZIRIE 4o )
N R B PR B F AR AR A W R TR

A8 R M L2 % John Westlake #p# 1906 #3218 T 4272 X # % |
( SovereigntyoftheAir ) » 3224 " RRHEL L F XREA X4 - B ERFZHE
AR %) 6 S £ 1@:8 4% (rightof innocent passage ) 28 - | A X3k F 4 Rk d b
FEBHBRAREFRORE LR M E FHE o (FK > R W GREZ 38 ho29 > Bt -

A B REHERER M BAEERE RE DX BRESC

B R R TR AR B BRA T EARR IR WA R - BB L
faaey s 2RB—ME T BVBRERY  ARBRA AL EM MBS E S
HESL s 73BN K S HAL E A A IR IE RS | MR BLRE o DT AR EE -
i T EHRES  MARIE R R MR T A B FA A8 T A A
A A 41 804 ((aeropolitics ) A R33 o

UF A XBP 4 ¥ 1910 B R E ¢ 447 B K € % ( International Air

Navigation Convention » F 4% 1910 £ B €34 ) ~ 1919 & ( R E P T ¥ N

05 BRSNS E A R AT IS > i@ %1% A Freedomofthe Air b > P4k - 4 % &
i (2007) » AT 18> B 111; @4 & (2014 ) » AT#83E 20 B 130 °
23 ZRIWHRTEHMBAELET Ex47 % | ( Cornelius van BYNKERSHOEK ) A3 i » 18 X ¥ K48
SiA2AREE L AR REREHNIERAR - AR ETREBE LR IIFATEMBEAER » LR
A B FARE EHO AR - 50 22 (2018 ) » (BREHE LM ) - A 315-316 » B 4K
Lee, supra note 19, at 491.
24 Franz Scholz, Le domaine aérien et le régime juridique des aérostats by Paul Fauchille, 19:4
ARCHIV DES OFFENTLICHEN RECHTS 600, 601 (1905).
35 FEE (2016 ) » (FIGIEBARI) » 119 £HKREES -
26 Lee, supra note 19, at 482.
27 MILDE, supra note 17, at 33.
28 Lee, supra note 19, at 472, 479.
29 Albert I. Moon Jr., A Look at Airspace Sovereignty, 29 J. AIR L. & CoM. 328, 330 (1963).
30 STEVEN TRUXAL, ECONOMIC AND ENVIRONMENTAL REGULATION OF INTERNATIONAL AVIATION:
FROM INTER-NATIONAL TO GLOBAL GOVERNANCE, 6 (2017).
31 FEE (2007) » 38318 B 111 -
32 |Ah(2015) » (BHEBRHMNEEEELRNIK) > (FEFF) - F61 5568 R128¢
33 MILDE, supra note 17, at 33.
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#) ) ( Convention Relating to the Regulation of Aerial Navigation ) » T 4% 1919
E(BREAY) ) » A 1944 £ ( IR R AL~ % ) ( Convention on Inter-
national Civil Aviation » F#% 1944 4 ( Z v A 4 ) ) + RRN LA S5

JE IR & Bl e B RE L £ 5K o
= 1910 FERFH
(— ) £ENE

MARE EER" BATHHATEE BT (WM R 3534 1010 F O 3%
BRI AL BARIDHFE S EERARBLE AL EREN EE2MA KRR
BSAL kb L Hatssc Rk » R EBAGAMEFERE T L IMBERE—EWE

M RERIRGARNBERFRA R ARAZRHE | RR -

HIEET MARBMOBERARBAEZEEZS o —tHLesRAE RT3
"REBERYEFTRE o ABRLRARMEFHEROE L FREFRELSARE
P AAT 5 By S B BT B R R RSO - B MAT AR 1910 F B G BAT o HEEFE
EL S MARMYGBERBEARE ARE AWM BEREME R LHE
MR EGHEY o L1910 FEREFFER KER RN | > WEFHRTEEH A

BATHI R —RIPREK -

(=) RBEHFER

BN EWER ( BPER ) AEERRE s AARGRET T WA Eh Bk ENR
G etk st Ft AR EEEASAT T 4T PAITE B R
BRAEBREA S | o mEBRAELR %A R 82 48 Paul Fauchille * & »

34 John C. Cooper, The International Air Navigation Conference, Paris 1910,19:2 J. AIR L. & COM.
127 (1952).
35 Vincent Correia, The Legacy of the 1919 Paris Convention Relating to the Regulation of Aerial
Navigation, in BEHIND AND BEYOND THE CHICAGO CONVENTION: THE EVOLUTION OF AERIAL
SOVEREIGNTY 3, 11 (Pablo Mendes de Leon & Niall Buissing eds., 2019).
36 Id., at 128.
37 MILDE, supra note 17,at 8.
38 Cooper, supra note 34, at 130.
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AT HRARGERENRS (security ) REARGAL I ERDATLEHZI » 2
FAATRA LB R A3 EBARA " £M% (landin ) - Atk ( pass
over ) Z fe#k (take off ) W BAR L 0% > 12 B R A L RBAFILME LT 5 B AN
WEBRERAEARG AT M ERE AFRFATH E T HATEE) - LR IRAE TS
B RAF@ R Al40 o

MZAARG AL FEABRNRH RPIEMEE B EH ZHRMREE
A ARAETHATORE  BAET HREERAH BR

BT - AR #I1842 - ATFA R EHEAF R &+ B (Austria-Hungry ) ;AR 4% B 47
B (Russia ) ~ £y i A B3 £ H B &) L4543 -

EHRRRE | &AT

BEBEDNRAFROER(FAM " L EB0ENRE | ) THRAAKRE W
B XF" ARAGEPHRTEEY | EHIFEHERAE - E—RDA
R G AZENRT (BHAERARLRA Y ) HrakRAS ( zeppelin ) AR R
e feAs (dirigibles ) &) $i4tr - EABEICBRER 545 £ X35 T FRBE T
iTEE S RRARTRERG (EFURBE )M B0 b2 TF - ZR XHFED
RIBAAF#EAIE AR > B Uk 2 Sk R AR BB RASENE L 258y
MRA > B W Bk

39 Id., at 131.
40 Id., at 132-133.
41 Id., at 134.
42 TRUXAL, supra note 30, at 7-8.
43 MILDE, supra note 17,at 9; Cooper, supra note 34, at 135-136, 139.
44 Cooper, supra note 34, at 135.
45 MILDE, supra note 17,at 9.
46 Cooper, supra note 34, at 140.
47 TRUXAL, supra note 30, at 4.
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(=) &

MR T BEARRRTEEA MR ETRELGER WS LR F —RERABRY
MR RAEERAEATE B e A o HEHE R € 248 &34 ( the plenary session of
the conference ) Fri@i@uy A EERE > ARG " BRHALRAGLE
FREREFRFEM  UREZHBE AN » BFER A AR TS ( LIE0 5
MEBAMATES ) | THRBR—EHHBO; B ZLEREEBM  MEA S
ER WMBABRAGEIGES EOMSAFHHLBEOFRAEEZNTENE%

FEAEBNERE? BLiodk -
=-1919 &£ ( BRNEY )
(— ) RANE

EH—RERKRBIME MESHEZERABZRERT T8 LEILELER
BURRBERE T AR BT AERE S MERT 5 MEM; R LR
MBS P AR e AR B T R LA A B o e LA R R A AT AL o A B R A @A

{g}

7 % B 4 ( Aeronautical Commission of the Peace Conference ) % #r91 & X %34

8 KREGATY  BEDNRAHLRER RO EZ oS AR > T SATUAE S KRZE EITEHINE
MEBOIERME > R CBEEERRME TN RRER - FEL FARCREHRES
RHEEMERE B RAL EF AR FHEEMEA (BriEdli ) - BT 2 AL (dXxBEA Paul
Fauchille fr £3k8y ) " 28 E F R478 & , AR ( & John Westlake pr X3k &) ) A% & 48454
Eey T mE@:BM | - 4 : TRUXAL, supra note 30, at 8, 11; Cooper, supra note 34, at 141.
49 PAUL B. LARSEN, JOSEPH C. SWEENEY & JOHN E. GILLICK, AVIATION LAW CASES, LAWS AND
RELATED SOURCES 36 (2006).
50 Cooper, supra note 34, at 141-142.
5t Id., at 143.
52 B e 1911 381 ( A%k ) ( Aerial Navigation Act, 1911 ) - B T 32 B B fF A A 2% &2
#i& ( prohibited zones ) » Ay B 3t F #]/%:% ( the English Channel ) £ %% ey &% ; #hE
renfeE (1912 £ ) A E B E R XEHME - 4 : PAUL STEPHEN DEMPSEY, PUBLIC
INTERNATIONAL ATIR LAW 14 (2008), TRUXAL, supra note 30, at 8, 11.
53 B EELAL —RERKBIM - FREBER  HHERT - U LRBETHAE BARETR
BIREIRAE S Sh > TR TR R RAEBR A AE By s 4k o & ! LARSEN ET AL., supra note 49, at 36; Id., at 11.
54 MILDE, supra note 17, at 9-10.
5 F—RERABLEREZ  RAGEFTHMRGARTERRRAERRMEEGHEIE B
#R LB EAR( @ HR—CRM MG ) BP RN 1919 £ 3 A 22 B » MEKEABE
FAMARBRARF 6 B - A LT E RARRAEE 6 # - 4 : Peter H. Sand, Jorge de Sousa
Freitas & Geoffrey N. Pratt, An Historical Survey of International Air Law before the Second
World War, 7:1 MCGILL L. J. 24, 33 (1960); TRUXAL, supra note 30, at 12; DEMPSEY, supra note
52, at 14.
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BETRAS KRR EMAL T RIBEBRE FATRET 0 T EF
AREEE BRI ARRGRT SAMNEBS - 2 BLEF A M
% b AT B XS 0 Bp AT B T e -

sboh o 4 B B340 @ ( Paris Peace Conference ) & &4 » 12 B &R H 40 4
( Central Powers ) Fltk ik " AW B R BKEF | 29000 R ZAYF

Bidey TAAEEMH | RAERLEEAWMABE (Allied Powers ) Fi gy 3% -

(=) MEHXAE
1L ARZEMRA (F 14)
" X4k £y Bl AR (recognize ) & Bl ¥ H ARG (territory ) ey Rk EA ®

SHHE XM o 11010 F( BRAY ) F 1 ERATEXEIRBRHMEEMEAR
SRR A6 (BpAER XHBRR] ) » KR E 20 B AR BB F 2 o

56 fneK B e B ayiEE %k B ¢ ( Legal Subcommission ) # % 1919 4 ( RN ) ey F B
ARFEH S R ZNANERRA (BB ZERBR ) PRABMEELZEGFLAT - Bk K
RERALBMEXZB GRS H A RAOHEARR AR &R ZEFH - % : John C. Cooper, United
States Participation in Drafting Paris Convention 1919, 18 J. AIR L. & CoM. 266-268 (1951);
MILDE, supra note 17, at 10.

57 Cooper, supra note 56, at 267.

58 TRUXAL, supra note 30, at 12.

59 Correia, supra note 35, at 5.

0 fERERRGBHER  ER KR RAFEBRERERMARE > RILHEF - BH FE A
28T BHERDHERGEFCRKRL —MAREMER B> 1919 F ( BRQY ) L&
1919 % 10 A 13 B HARMEAH Lo B R fo e ey ip 4B ( Allied Powers ) %% - &4 LA 0F » 3%
M4 B% - A3 (BritishEmpire ) + # B » & & » 3 £.#7%4% % ( Czechoslovakia ) - &
N% kB A AR ER - A 2 E X H (Kingdom of Hedjaz ) ~ Z#rdusi ~ £ KA~ B
Ao AL RN 2R B & ER AN HEHT  BBRL  HEHERIBA UEE
i AfeE R #45 AR ( Serbo-Croat-Slovene State ) ~ 2% ( Siam > 2R E4# ) U A 53t > &
27 (% FE (sign) A4 » 4 33 Bakk (ratify ) A4 - %4 : MILDE, supra note 17, at 10;
Cooper, supra note 56, at 266, 267.

61 1919 F ( R ) pidk T AAB ,  RIBFH 1S 2R RERA T ARFEARLARIM
#) B %48 + ( national territory ) #2 % #f4g K ( territorial water ) - | % : Convention Relating to
the Regulation of Aerial Navigation Signed at Paris art. 1(2), Oct. 13, 1919, 11 L.N.T.S. 173
[hereinafter 1919 Paris Convention].

62 Correia, supra note 35, at 15.
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AR - FA# 3 IRAIE (create ) AR MR A - M€ 44K 3R ( recognize ) &
"HATEBHOBERER  AURGEERAGRIES . 2 A A B RYFERAE
EARR > BIFERAGAR o Jooh o SHHT BB EMOMES AR
EiRebda " BRE Lor e A Peie o) BEHE - AR LB R BT eEE HE
FRARAATHRE VAR | 5 WA E3Robds T B 208 B0 o) B0 ) 15 8 R IR A1 84

050 | R+ 1R H BRI LISLIE BN BN A AR

2. GEadRAHE (F 24)

NEE 2 FERE T EARERARGARE > EGHORAARE A TSRS TH
M4 4 B AL 2 35 A8 FLAR R B o 22 i e E 4RO ((innocent passage ) 49 B @ o
#1982 #F ( A B & #F%/,24 ) ( United Nations Convention on the Law of the
Sea ) RRI# A - T BEM A B RAM | RRANGUOBE A EHRLCIEFLHRT
(#H3 R GHBRMEER ) AE] G AL 7 — 88 o9 ( Bp A4S E B4
BRAAMEEEHERS) - MANE S BB LEFEMIEGFORME S > RMHAR
BEF B L BRLBEEAGHNT TEAGOR R HF - EATHRE
(% 5 1% ) £RBEEZS > TRFHYE LG EHZRS W E (air service

agreement ) &9 7 X, - 3% 5L H 4 JF 45 £ B AT B AE A 70 o

0 ARIE(BBERMG ) % 38 15HF 1 RFDAMRL > FBEBAKEMASE T FA L RBTZENA LK
% B k4% (as evidence of a general practice accepted as law ) | » £ &4 35 © FEYRK
BT R EB k28815 (opinionjuris ) o #2583 % Reysr (HF4h ) 2R T B
BRIEAT J ERER o M 1919 F ( BRAL ) ARENEAZRE 20 FHBREETHE - 5 FHU R
BISIEAT » BIEAA R ERM - % 2250 (2015) » ( BEARE% ) - B 101-107 » #7824k
MILDE, supra note 17,at 11; Sand et al., supra note 55, at 33.
64 MILDE, supra note 17, at 35.
65 TRUXAL, supra note 30, at 14.
66 1919 4 ( B /N# ) % 2 44/ 3% ( By innocent passage ) # 81 1982 £ ( B ARG FE NN ) &
23" EBRBEE 0 F 330 ANBERAUTE B JARE 480" B#EHE $REME
HeRE T T NIBIERE - AR FEEHIGHE T T T A G RMM | - L1082 F
(AR AFEN# ) ARk JackWestlake X 5kM8 & > % : ¥ E E( 2007 ) » 37318 B 112°
67 Correia, supra note 35, at 17.
68 Cooper, supra note 56, at 267.
69 1919 Paris Convention art. 5. “No contracting State shall, except by a special and temporary
authorization, permit the flight above its territory of an aircraft which does not possess the
nationality of a contracting State.”
70 FENHGAHBRARNOBE S RIEBIET A 1919 F ( BRNY ) - HALR 1922
FRB(EITHRAE ) (EH 1926 FA 2 ) > UIEEATHMAR L - 4 : Correia, supra note 35, at 16;
Sand et al., supra note 55, at 34.
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EAFEZ R » A (privilege ) #ELUEL T AL 5T ReAl b % ke
Fl, (AAERE M) > AT ENRELELRE T AERBIEBOALENE
MedE | (ABERNE —Fu72) » kBN K P 18 5 E Bp4a73 o

AT BE B BRSE  ZBRF . ANHEIHEELERE T EHYRFR
NEERNER264) 5 (interestof publicsafety ) 232 ZAE74 o | sboh > A
FI5HERT  MERBREFHEIME  HIRGEER -HERRE " £F
BB B RAAE  REBRRATHRA OER mE 2R ERA75 B ERBERZ
By (BPRRBARAMEEERE)

(=) &

HEHRR 1019 F(ERAY ) #RNEXBFREOVE  RFELEAH " 4
EEMBA AT RA RN oAl RMBHNBTER  LE—ZRE
PHENOOREHER (B RETH A bR ) AN FELT FEERER
Bl T R RAMEER oA AR BRERERE > £BHEFAAY
ZEHER ABLAEAEERSRAME

7 % —#idi (firstfreedomof theair ) #4465 " —B#& T A — AR FBRARAEREEHFAT » &
BHTHE MBI RARR A 45 (privilege ) o | % : ICAO, Freedoms of the Air,
https://www.icao.int/pages/freedomsair.aspx (last visited in 2022/9/12).

72 % —fidi ( second freedom of theair ) #4457 —H4g TR — AR S EBE R > HAIFER B 4 -
@R T R A AR F Gk egasa (privilege ) o | % : ICAO, Freedoms of the Air,
https://www.icao.int/pages/freedomsair.aspx (last visited in 2022/9/12).

73 1919 Paris Convention art. 18. “Every aircraft passing through the territory of a contracting
State including landing and stoppages reasonably necessary for the purpose of such transit,
shall be exempt from any seizure on the ground of infringement of patent, design or model,
subject to the deposit of security the amount of which is default of amicable agreement shall be
fixed with the least possible delay by the competent authority of the place of seizure.”

74 $LIRE B3k 1920 Fi@iBey ( E3THEE ) #% o 4 : Sand et al., supra note 55, at 34 -

75 S HRREBAT AAAEIL AR RGN > BAEEER > HREREHIERFR
Lt kAT P HUTES o 4« Correia, supra note 35, at 18; Sand et al., supra note 55, at 34.

0 EHRBAREBNFRIGNOERTY  FAHKAKE T GHREALRAKET O ESR > BE
B APt i#%éiﬁ%ﬁi’%%é s RABIRAE AL 3 B A A R R o ) B - 3k B B A B iR 46 T
HuerBAMES > RABALEEO AL AEARINANEL L RAES L AR AEARRERE
EHRA > EEERNEEAEIALE#HE - & Cooper, supra note 56, at 270-271, 277.

77 Correia, supra note 35, at 22.
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[

ERT BT BRI  RERZEHZ( RARAGAHE ) RF R B4
HBREFEREME A AR EZY EEBAEIARAE AN HEE 8 miF
FFREHGHF (BERE o E s )78 |

M~ 1944 F{ LT a4y )

(—)RANH

£ ¥ F1#47 ( interwar period » Bp R R KB 2 F) ) #AR) - SRR EAME %
BARAT BB A TG e T E R E( QM EIH )R R4 BRIAR
BB $ L R EIE 79 0 T A B Bl AR R ARG ALE B A RAT B R BN EHL
THHEREEERG S T - MEKEREARR » FRALTRRIBAEMEF ¥
( national carrier ) 81 > B 2 €A Ei bR @45 K78 R 82 o

i FEE S —RERARERGBE - MMER(BPAN B ) BRI BF
b RAMEEEOE RO EYRFLLES FRBRFEALE > S BREDEK
e BARP c1944 59 A 11 B - £HBE#H 4 ( Franklin D. Roosevelt, Jr. ) 42
%83 R 4 B (Allied Powers ) A ¥ 3B » s A M " RAMEERE 2 —RIR
GO BEFEEN AL > L BB FHRER - HOER BB o B (Axis

Powers ) it k % 3% % /ud5 o

78 Stephan Hobe, Sovereignty as a Basic Concept of International Law and a Core Principle of
Air Law, in BEHIND AND BEYOND THE CHICAGO CONVENTION: THE EVOLUTION OF AERIAL
SOVEREIGNTY 35, 38 (Pablo Mendes de Leon & Niall Buissing eds., 2019).
79 fEbHAR BRI KPR LI TR ERBR RO RIILBRAEFE » AP Hdi 558 R3bRiay
AB - HEHELR - 4 TRUXAL, supra note 30, at 6; DEMPSEY, supra note 52, at 18-19.
80 1925 Fi@iBey (TR 4% ) ( Contract Air Mail Act of 1925 ) B R 2 F @B~
A ER > EEX ( PR BRARBRFEEAMROTTH ) M EBMEEHEFEATE - REA
e FE ¥ R b f a8 RERMS o £ TRUXAL, supra note 30, at 7, 16.
81 DEMPSEY, supra note 52, at 19.
82 TRUXAL, supra note 30, at 7.
8 fH _RERABHM  RAVRAMETEELFEE 2 N BgALZE T ¥ A RS AR R A
EERAMES (HRABRPK ) MAELR BRTMETEEREAMREZERKRI  REMEF
¥ UM ARBERFY AL HAwE BE (Allied Powers ) Bl % - 4 : DEMPSEY, supra note 52, at
20-21.
84 1. H. PH. DIEDERIKS-VERSCHOOR, AN INTRODUCTION TO AIR LAw 13 (8th ed. 2006).
85 LARSEN ET AL., supra note 49, at 38; DEMPSEY, supra note 52, at 20.
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(=) RBEHFER

EHREHET  RERWABLORAAEE EHRI 3K 5 FRBAE
NHRZE RAAE FH6F5MAMES > SR B B R aEHME - Bk R 88
BRI REFO—RES - b ECHEBRUM O HXE T £ EMELHRBEBRAHL
THAE BT RIRERER  RERMTE B €89 URMEATHMA -

el ZEMENERBARRERE ZREeY S$EAM RAMEZEN |
REMBTE AR Abshais” ABREUN S SR T myfE  FL A
BRI EUT TN T RBEERM R EEEEHAME - A B BRAGE
&> A ARERAERER? U @AM B X HFmi—RKH

REPFREZE
BALZE » B S Bam e & TR - 3 & RREER X RAB RS -

o RERAMEEMER  RRERAALT MARMER %L UA
HAarTred e B Z&EA & (HBK) - BERAAMZ €% (International Civil
Aviation Conference » F# ¥ ju3F €38 ) B MW B F K& > HFE B (457 LB

BE) HMERKFEBHKA » £BT ¥ (industrial sector ) A HH B FHIEM T

8 BMRRAAMEGH ( THEWTEHR) AR RBESHE © T B Bp i 3o Bh o5 Bl IR AR SR
BAE R A AT % BEerrL B ¢ (interimcouncil ) & - L4 0 R IRAZ BN > Rk
Bey T AR B ER - R R ey B A% AME % E 838 4 ( transitional period ) 3t
#Zax EXEBRAMREKRSF o 4 HAVEL & SANCHEZ, supra note 12, at 36; MILDE, supra note 17,
at 14.

87 Peter H. Sand, James T. Lyon & Geoffrey N. Pratt, An Historical Survey of International Air
Law Since 1944, 7:2 MCGILL L. J. 125, 126 (1961).

88 A EARHFHRERZHMTGR( L wd R )2A > HeR St RABUT ( 4E3%ER - mEX
58 )@ RESGEH - MANREY AN &FM - T Bk MRS RRE B
A3 A e iE 1B B A 64 H KX, hu SA AR R o % 1 ICAO, Chicago Conference: Invitation of the United
States of America to the Conference, https://www.icao.int/ChicagoConference/Pages/chicago-
conference-invitation.aspx (last visited in 2022/9/12).

89 LARSEN ET AL., supra note 49, at 39; Id.

90 DIEDERIKS-VERSCHOOR, supra note 84, at 13; ICAO, supra note 87.

9 4 B etimidEd . i eibter 4 B’ ( Scandinavian countries ) % % £ Bl 49 £ 5k - % : HAVEL
& SANCHEZ, supra note 12, at 36; TRUXAL, supra note 30, at 19; DEMPSEY, supra note 52, at 23;
DIEDERIKS-VERSCHOOR, supra note 84, at 13.

92 DEMPSEY, supra note 52, at 27; DIEDERIKS-VERSCHOOR, supra note 84, at 13.

B EER—BMMEFERBERAARZRREZEIN  LEATHRRERE RO TR A - Rk
HEREABAEREFE NN RRELRRa®  @AmBEMRENMBARELA T/ mE
Bl SR ELALRE €3 BB E A o 4 LARSEN ET AL., supra note 49, at 39; DEMPSEY,
supra note 52, at 27; DIEDERIKS-VERSCHOOR, supra note 84, at 13-14; ICAO, supra note 87.
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FEARELO4 e RZ > BN KIetafa— B AR > 34 SR F > FREAMEFER
B MALBRKER o o £F KRR KRKIM > LI RRA 4 Z B
(fighter plane ) - £ BRI & s A 2] E A € ## ( military transport plane )
B ES o GERFEMEFER G EREAMRT LB AN RALEH » i H
¥ A A RAME B 69 BT EBAF R b ey 15597 -

Aoty BRAT @%b X4 5 (economicliberalism ) #1 " B % 4%
F £ % , ( national protectionism ) i » & & RARHGEALIL H98 » A % £ B A A
HT @&44F% | (absoluteadvantage ) » £ B BiLF T35 PAEIRE ALHEA] 599
HRBERGTRERE RELREGERLIRAE" 2OAX  THRAEM—ERE
A SME T ABR BRI A AT S R o R S B AR A% A0 o

DU EBETE AR 1919 F ( BRANY ) o T ke R FATM T £
CHEFRRAER2EH G R FEBEHE - MILEHETHAGREYF £
F— =100 LT A A 1044 £ (X T2 )b AM T AR EMRBRA |

BOTOBEMAUE MR BATEBNE

94 HAVEL & SANCHEZ, supra note 12, at 37.
95 MILDE, supra note 17, at 15; DEMPSEY, supra note 52, at 21.
96 HAVEL & SANCHEZ, supra note 12, at 37; MILDE, supra note 17, at 15; DEMPSEY, supra note 52,
at 21.
7 ABMEY > FERBORAMEFEODEZTRERR > MALE S ERE 2 REIHRF ARl
BERTMEFERAGMER - Bk F_RERRBERIP " H451 %  URERE
ke F RAMRST - MEFERERMF LSRR LA BAARL A A 6304 o £ @ MILDE, supra
note 17, at 15; LARSEN ET AL., supra note 49, at 9-16; DEMPSEY, supra note 52, at 21.
98 MILDE, supra note 17, at 15.
9 FEE-NRBEAMT MATHRHFBERALEREARARGFER - ZRA BREFE  £48K

BB £ERFARMTHBHE MR - Bk AT EREF RS LARMEREKALGHE
ot (BRRE— B ) TAERNAIE AR o %4+ HAVEL & SANCHEZ, supra note 12, at
37; DEMPSEY, supra note 52, at 21-22; Id., at 15.
100 RN RSN 1 1944 F ( 2 fwjrz\*’J )5 7l~£ﬁ%'17£r31ﬂ /& 5 € ( side agreement ) 4 & 4
WERRE - A MBI E A ( B EEEWE ) (International Air Services Transit
Agreement ) 2L & ( BB E EZ#% W < ) ( International Air Transport Agreement ) - KU A%
FEI SN LRTHW X N2 3L %3 T A3 - 4 : MILDE, supra note 17, at 16; DEMPSEY, supra note
52, at 28-29.
101 £ ¥ hodF @K EA M 0 52 B8 & B ( HEFR B ARAG AR MAE B KR B R VB A F O R 6 A
RE ) £3H818 400 B EREBF > MEPEAL 90 MAET - AL T » %A BED
1019 4 ( R N4 ) ey efe] ( A8®F B ) o % : Sand et al., supra note 87, at 126.
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(=) MHXAE
1. AAZEHRA (F1>214)

AR 1919 F ( BRNY ) eiEFE102, 1944 F( w8 ) F 1IERIHRRE
ZBHE (AR ) LT EBREAT BH A EH 108 RFEAYE 245 B

FAARL (territory ) Bt T MR XM T XA L R B AL 2 AF K104 | o

MARIE NP ADBE " B APy EH | BIFFRARL TR L E FRB05, M
GET IFHER R B oy 2 EH o BT L B 8100 o s RMABRNEFHE
FEANEMER MR EFLRE " ZEINEHE SRS TR TR

(BpALtE ) B93m A ATHEI07 | » 3R A Bl R 43 B 4805 H) 35 09 IE % M S afh108 o

2, REMRAAHHF (F54&)

4T R THEAMRA ,  SNEMEESREAR T RARREGEAA LM RERS
S AE T I 4 3E M E 75110 ( stop for non-traffic purposes ) | ##] (right ) - m& /&

102 Daniel Goedhuis, Air Sovereignty Concept and United States Influence on its Future

Development, 22:2 J. AIR L. & COM. 209, 211 (1955); HAVEL & SANCHEZ, supra note 12, at 40;

TRUXAL, supra note 30, at 21; DIEDERIKS-VERSCHOOR, supra note 84, at 17.

103 Convention on International Civil Aviation Signed at Chicago art. 1, Dec. 7, 1944, 61 Stat. 1180,

15 U.N.T.S. 295 [hereinafter 1944 Chicago Convention]. “The Contracting States recognize that

every State has complete and exclusive sovereignty over the airspace above its territory.”

104 1944 Chicago Convention art. 2. “For the purposes of this convention, the territory of a State

shall be deemed to be the land areas and territorial waters adjacent thereto under the

sovereignty, suzerainty, protection or mandate of such State.”

105 44+ T K2 87 69 Bl A 2 k% | ( nonscheduled international air service ) » A% % 5 45X T

G B E B RAR( A ) (A ) R B AR A R G B E % (R = A )

HEA] (privilege ) o #ARE EHE R EL LB A RBAATEY " & FRARKE | PTIRA o £ 1 DEMPSEY,

supra note 52, at 44; Goedhuis, supra note 102, at 213.

106 MILDE, supra note 17, at 35.

107 Hobe, supra note 78, at 38.

108 MILDE, supra note 17, at 34, 99.

109 N HI R kR T REAAIE T RAEEMRAT AR R (N F 9615 ) o BEA L

FHalEF R (B A EORBSEREL ) - A BRRMadEZEe ( THICAOESE ) -

WAEB R RATABR R & (T4 ICAO K& ) ey 5 A2-18 shiksk ( R MRS EMIBF AR ) -

IR R R R A ER — R T —AFIHHE | - ATHSBr 45 - EM B8 T

B AT REHIRAMILF R R B EREERFE B RAWAA — R TIH AREOHIE | - £

RUWANTISSA ABEYRATNE, CONVENTION ON INTERNATIONAL CIVIL AVIATION: A COMMENTARY, 95-97

(2014); MILDE, supra note 17, at 100-101; TRUXAL, supra note 30, at 22-23.

1o AR 1944 F( XAwdFad) Fo6kF 1 EdE . T BERBES HERLETRE S BHR

R LA IS ZARAT B th e E % BpARiR ey T Bl e % | o 4 1 1944 Chicago Convention art. 96 (1)(d).
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FAEAHT(F13%) s ARATA " RE&EEHR A (privilege ) » &
4% B AT 33 AR MR~ SR R RHI (F 2 2%)

AY
3. REMERHE (F61F)

FERPE A @R mE R AU AR B 6T ke —4
#) B 2 S H A3 T 36 3 BB b TR 3 ST T e i AT B IR T R EAAL EARAES 4
FFEZBHARBREE RITREAZBRAAL o M RMEELRAEZER" B EHER
& | ( bilateral air services agreement ) &9 & H E#114 , UR LA FLBEAT
ey B s o BB R P H AT AR R AR HHREF
¥ ey B A% E ( Direct Foreign Investment ) | 849 5§ — B 3242116 o

4. HRBEH (F 74)

NEE T ERE - HEHEAAA (right ) EREFTEFHRGMES LR
SR AT R B O RERE R Y R e S B N RAT AR
A B8 o M s KAz A AE A ( Br3em 2 4 > cabotage privilege ) - AR JE
L Hetb et (exclusive basis ) b » 2 8 — B ERALE FEHE A1

“Stop for non-traffic purposes means a landing for any purposes other than taking on or
discharging passengers, cargo or mail.”
. MILDE, supra note 17, at 101-103.
12 ABEYRATNE, supra note 109, at 101.
U3 ARIE 1044 £ ( EAF ) F o6 E 15 T BT RF | hissB— B ER AR
2% BRAAL R ARH 0 T 2 ARTS R 38 AL R ‘ZZ TIRERE  HAREHE AL ER 9T
FERA > Bk Gk FREIE *ﬁ:&fﬂ&ﬁ%ﬁmﬁ% R A" ERA § o £ 11944
Chicago Convention art. 96 (1)(a). “Air service means any scheduled air service performed by
aircraft for the public transport of passengers, mail or cargo.”; and also art. 96 (1)(b).
“International air service means an air service which passes through the air space over the
territory of more than one State.”
114 TRUXAL, supra note 30, at 23-24; DEMPSEY, supra note 52, at 48.
115 ABEYRATNE, supra note 109, at 102.
ué Jd., at 102.
17 1944 Chicago Convention art. 7. “Each contracting State shall have the right to refuse
permission to the aircraft of other contracting States to take on in its territory passengers, mail
and cargo carried for renumeration or hire and destined for another point within its territory.
Each contracting State undertakes not to enter into any agreements which specifically grant any
such privilege on an exclusive basis to any other State or an airline of any other States, and not
to obtain any such exclusive privilege from any other States.”
18 DEMPSEY, supra note 52, at 608-609; DIEDERIKS-VERSCHOOR, supra note 84, at 23-24.
119 DEMPSEY, supra note 52, at 609; ABEYRATNE, supra note 109, at 111.
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() )&

Ve B BIRALZ kR T » 1944 4 ( F pndF a4 ) 8K AE 50 B IS RALE $h #] &
DIREMEEMRE (B 5 MAEAER )20 B HHR LA LB RE
TP 5ttt oy AEERBA(F1244)  TEMERSE (F
61k ) EME  ERAEBRBR " BEAMERBWE oo ket - 450k A A
MR BR . BRREANHAR2 MEHKGENT AEEHRBA 2B K
ZHRELGFEN BEMERFH A E P2 AR Lmige’ BER

( Ak ) #2125 ) o

T BRAsEE T s B Rey T EREEBRE B KFBSEN
BEZWH(EEREE )BEMERBIHT > URE P prg s d 152
mAM" B (BPRAARZER ) 2y A TEIZGHHNE -

120 DEMPSEY, supra note 52, at 30; Hobe, supra note 78, at 38.

121 DEMPSEY, supra note 52, at 30.

122 Stefanie Horstke, Air Carrier Ownership and Control revisited at the Fifth Worldwide ICAO
Air Traffic Conference, 28 ANNALS AIR & SPACE L. 19, 22-24 (2003); Andrea Trimarchi, Foreign
Investment in National Air Carriers: Political Background, Legal Constraints, and Recent
Developments, 17:2 Issuks AVIATION L. & POL'Y 237, 238-239 (2018).

123 Jae Woon Lee & Umakanth Varottil, Against Aviation Orthodoxy: India's Foreign Investment
Regime for the Airline Industry, 44:1 BROOK J. INT’L L. 51, 57-58, 61 (2018).

124 Havel, supra note 12, at 13202; Horstke, supra note 122, at 22-24.

25 pRE T BRR ( Ak ) ME o AIEAETAZEMRA AT SRMFEMTR e A#LE
FBEEFT RARMERBHE ah X HETBR(4%E ) £4#MA% 4 | ( mutual concession
of sovereignty ) - e mEF 2 HIs ML EH" 5 LB ENBERHL ( RAER T ) A
HEBAXATHAAE T (BE) @BFAE | MALESETRF - AXfEibik A Wassenbergh #

THEPHTBR (A% )ME GEBRBFEGANT AT ERRA | ARBIFHEEF B -
AW TAAEEMBRAAATHAA BRI AEERG  OHH > TEEEWEL=HNZE - % : Henri
Wassenbergh, Legitimate Shares of States under International Air and Space Transportation
Regulation, 20 ANNALS AIR & SPACE L. 83, 85-86 (1995); Henri Wassenbergh, Policy Statements
on International Air Transport, 25:6 AIR & SPACE L. 291, 291-292 (2000); WALULIK, supra note
15, at 12-15.

22

doi:10.6342/NTU202300834



=t BERMERBH T AR MR | %R

— T ——BERMERE TR

BN BRGERFE S BEENES A RE - RSN 8 E 2 B RHE R
AR » AX B AT R EATEANS > BAIERENER H5] R
U R AR AR AR AT EEARST o Aok AR IBINIREAE BRI B ) B
TR R R B O RFWHE - THRRINIFERRNES -

BATE R Z A R ERd " A 81T BF | R mI2e o AT % 14
4B BEY W W #Wehis %k | (auxiliary provision )27, # &,
T mEEHEREST T HAE T REREZER T EBIAR
WARR O F 3t f——" P M ) kA28 M R AT AR A T
%) B A &R (035 2R EREBERENA ) LEAKEEERL T
%H o RIMRET & & 05 B P IR GG AR - T UM 130

= S BARMERS

ENMERREERT XS EE X A | E RS Al B b R A
KRR B 2 B AR E A B 718355 @M B # & ( side agreement )
IS KA IARI3 5 1944 F ( LAt d ) BHIbENH RIS o AN
&t € 36 BAK ICAO s B B %55 » SAMRR AT BIAR « LATF » AR SCBP 4T3 4 F 18 i
Bt ((Br 1944 4 ( B ZIRG B E ) AR ( BEAEERE ) ) #AT
N> B EEHRAEWMETY - AW AR MAIES] | RAR -

126 P, P. C. HAANAPPEL, THE LAW AND POLICY OF AIR SPACE AND OUTER SPACE: A COMPARATIVE
APPROACH 114 (2003).
127 P, P. C. Haanappel, Bilateral Air Transport Agreements - 1913-1980, 5:2 INT'LTRADE L. J. 241,
246 (1980); Id., at 114-115.
128 HAANAPPEL, supra note 126, at 114-115; Haanappel, supra note 127, at 246.
120 Haanappel, supra note 127, at 245.
130 HAANAPPEL, supra note 126, at 115-116; Id., at 245-249.
13t MILDE, supra note 17, at 103.
132 Edward McWhinney, International Law and the Freedom of the Air - The Chicago
Convention and the Future, 1:1 RUTGERS-CAMDEN L.J. 229, 232 (1969).
133 HAVEL & SANCHEZ, supra note 12, at 73.
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( — ) 1944 F ( B S ZRBEBEIBE )

RIEW R F 14 F 1 AT & 4 B A8 I 7k € 2R B A 22 AR P » 4% S e As L
AR ( AUk ) ARIEBEM S (A ) a9 A ( privilege ) 134 o B AT
MAEE LB T IEEEMAEAS > HAABRN 1944 F(BREMEERH L ) » B
ABRALRATHERS0 - B EBAT (2022 4 ) » £ 4 133 BB ZHOEZWH L7 0 &
416 ICAO s B Bl 488100 L g 38 o MEIFEZT L - REBH PRAREBEAR (1
AL @A) I NG HEM c AR AR LER AT B RFHEL
(R % A X% ARARAR 2 e A I H R B B B RAUE ) - 4 R i AL

PER B R A6 B eyt o

MihEF 1465 5 REPH T PAAMEIES k> AR G R 5 —
GHRAMEELNT L ARAE HEHEN (E— ) HHBARARGERET A
#1%g (withhold ) 3444 (revoke ) A Z K FTegf #1420 |

134 International Air Services Transit Agreement signed at Chicago, art. 1 sec.1, Dec. 7, 1944, 59
Stat. 1693, 84 U.N.T.S. 387 [hereinafter Two Freedoms Agreement]. “Each contracting State
grants to the other contracting States the following freedoms of the air in respect of scheduled
international air services: The privilege to fly across its territory without landing; The privilege
to land for non-traffic purposes.”

135 MILDE, supra note 17, at 104; TRUXAL, supra note 30, at 25.

136 McWhinney, supra note 132, at 233.

137 ICAO, International Air Services Transit Agreement Signed at Chicago on 7 December 1944,
https://www.icao.int/secretariat/legal/list%200f%20parties/transit en.pdf (last visited in
2022/9/12).

138 AR#% ICAO priestey Bkt - B AT ICAO #4 193 A BB - Bk - FEHLE 1944 F ( BEAL
T E OB T ) &8 KR B ke ] & 68.091% - % : ICAO, Member States,
https://www.icao.int/MemberStates/Member%2o0States.English.pdf (last visited in 2022/9/12).
139 RBY  TRAEBKALEERE  HAERATEKRE R - 4 : World Data info, The largest
countries by area, https://www.worlddata.info/the-largest-countries.php (last visited in
2022/9/12).

140 MILDE, supra note 17, at 104; TRUXAL, supra note 30, at 25; DEMPSEY, supra note 52, at 29.
141 HAVEL & SANCHEZ, supra note 12, at 77-78.

142 Two Freedoms Agreement art. 1 sec. 5. “Each contracting State reserves the right to withhold
or revoke a certificate or permit to an air transport enterprise of another State in any case where
it is not satisfied that substantial ownership and effective control are vested in nationals of a
contracting State.”
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(=)1944 # ( BB G ZE#HBE )

WA LR E 12 44 B AR I R R 8 0 B A R AR - P AR AR
TS B TE % O AT AR b - AR B E e R R ( B F S mALiE ) AR
PO ARG Z B M @R R 5% (% EAE ) s R o fdo 3T AT
o R RS RS R MMETHERETHE Ly
HRAMER L ABRFIAELNDY BT 1155 6 % A RATHBE R L
ABR & T PR AR I R] | R0 R E -

(=) &

AR PR A BLAE R MR ARAR RN AT I B IR W 2147 o M AT B A% AR SR A0 AP R
HBRAMEEER R AL N AT B2 ERE MY 698 &N RS,
I I FHEIW IR ESIER 149 o

143 International Air Transport Agreement signed at Chicago, art. 1 sec.1, Dec 7, 1944, 59 Stat.
1701, 171 U.N.T.S. 387 [hereinafter Five Freedoms Agreement]. “Each contracting State grants to
the other contracting States the following freedoms of the air in respect of scheduled international
air services: ... The privilege to put down passengers, mail and cargo taken on in the territory of
the State whose nationality the aircraft possesses; The privilege to take on passengers, mail and
cargo destined for the territory of the State whose nationality the aircraft possesses; The
privilege to take on passengers, mail and cargo destined for the territory of any other
contracting State and the privilege to put down passengers, mail and cargo coming from any
such territory.”
144 HAVEL & SANCHEZ, supra note 12, at 77-78.
o ERERA 01944 F (BIRMEEII L ) AA LT &S AR ETHARUEE - FER
FEBHRA—— B - AHUELAGE  WEEABR AL 1946 F5F (B RE-RWHT ) ML A
ik (denounce ) ; BB - A+ F R LA HAM R REFRMZFEHM  RBHEH 44565 1K
M - BG4l (grand ) f3% (receive ) F A AUHEPT A 2 A A] (right ) & | - 4
ICAO, International Air Transport Agreement Signed at Chicago on 7 December 1944,
https://www.icao.int/secretariat/legal/List%200f%20Parties/Transport EN.pdf (last visited in
2022/9/12); Harry A. Bowen, Chicago International Civil Aviation Conference, 13:3 GEO. WASH.
L. REv. 308, 312 (1945); Mante Molepo, Liberalizing Restrictions on Substantial Ownership and
Effective Control of Airlines: A Bilateral and Multilateral Perspective, 31 ANNALS AIR & SPACE L.
61, 64 (2006); DEMPSEY, supra note 52, at 29; McWhinney, supra note 132, at 232-233 -
146 Five Freedoms Agreement art. 1 sec. 6. “Each contracting State reserves the right to withhold
or revoke a certificate or permit to an air transport enterprise of another State in any case where
it is not satisfied that substantial ownership and effective control are vested in nationals of a
contracting State.”
147 Horstke, supra note 122, at 22-23; MILDE, supra note 17, at 87-88; Trimarchi, supra note 122,
at 238-239; Molepo, supra note 145, at 63-64.
148 Minutes of Meeting of Subcommittees 1 and 2 of Committee 1, December 2, Doc. 465,
Proceeding of the International Civil Aviation Convention, at 653 (1948).
149 Stefanie Horstke, Air Carrier Ownership and Control revisited, 6-7 (Oct. 2003) (LL.M. thesis,
McGill University), https://escholarship.megill.ca/concern/theses/wh246s641?locale=en; Art. IT
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R BER S RRERERRER SAZERAMES - HEREN
BRRAY  F 114G " MEFERE ) AR RIEMEFENREmMAMRSS
MAEF TR ZE B R - T RMEAT B 3 8 80 4 N HE A 6 4E AT B R B9 AE AT
MEEHSC  MAEKRGEERAT  EXLBREEA MEEEMAM > R
BN EAT B REAERING N R IRAE W AT AR 69 A 35152 o

R o B 1944 F( EhwFad ) IR BEMBWHE > Bk BEA M
PR BAER] R AREARFESS , K ARREFH (ZBRE ) WERRE  15RE
BE)ERANFEMREBRH L BME L BFIEHA > M RHER SN B AT R 8
IR o R AR AR R ERAAT FRIEHGR 0 MIERL
35 SR 4% A B4y 6 baAp155 -

et HIH T AR M SR AR R EFRREAG AT @ERBAK
¥ B/ % & AR ( enemy states or nationals ) » LA & hofe] 5 #i3 &b s A%

4B 7 ( friendly state ) #rf20F » FfE £ Z R0 - LR B B EIF A B LY

sec, 3, First Revision of International Air Transport Agreement, Doc. 457, Proceeding of the
International Civil Aviation Convention, at 436 (1948); Horstke, supra note 122, at 22-23.
150 Art. XIV, tripartite Canada/U.K./U.S. draft, Convention on International Civil Aviation:
Section of an International Air Convention relating primarily to Air Transport, Doc. 358,
Proceeding of the International Civil Aviation Convention, at 427 (1948), “No state shall be bound
to grant any of the privileges of this Convention to an airline of any state unless it shall be satisfied
that substantial ownership and effective control are vested in the nationals of that state.”
15t Minutes of Meeting of the Joint Subcommittee of Committee I, II, and IV, November 28, Doc
420, Proceeding of the International Civil Aviation Convention, at 479-280 (1948).
152 Art. XIV, Revised Draft of Document 358, Doc. 402, Proceeding of the International Civil
Aviation Convention, at 415 (1948); Art XIV, Second Revised Draft of Document 358, Doc. 442,
Proceeding of the International Civil Aviation Convention, at 401 (1948).
153 Wasim Zaidi, Breaking the Shackles: Foreign Ownership and Control in the Airline Industries,
15, 20 (Aug. 2008) (LL.M. thesis, McGill University),
https://escholarship.mecgill.ca/concern/theses/n870zs36w?locale=en.
154 Verbatim Minutes of Second Plenary Session, November 2, Doc. 42, Proceeding of the
International Civil Aviation Convention, at 61 (1948).
155 HAVEL, supra note 12, at 134.
156 BRIt B =K B €% — 4% B4 ( Subcommittee I of Committee ITT ) £ 343 & £ B4z
d TR A RS o A 2 IR B 2 HE ( Regarding Provisional Arrangement of World Route and
Service ) a9 & | FE ¥ FRMLE L H 10 5ARE I E o B R EHRATER 0
BEMERE 0 BRE TRARS 1944 F( X hoF a4y ) iz (finalact ) HAF " BB HL4 W
F A2 & # X ( Standard Form of Agreement for Provisional Air Routes ) | - 42 R 8k& &% &
MnE RN FENE(F104) CEMBWHEAM " mAMEIES  GRNEMEE - S #
FE B & Ry AR IR AT E 93353 - IR E T R SURARE A B 14 6Y £ 5R$1F & - 4+ Minutes of
Meeting of Subcommittee I of Committee III, November 9, Doc. 133, Proceeding of the
International Civil Aviation Convention, at 1283-1284 (1948); MILDE, supra note 17, at 88;
McWhinney, supra note 132, at 234-235; Bowen, supra note 145, at 313.
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BRI - AU WARBEHERT BRE2EF | B EMH R RE 08B AHEN
P EAMLEARESS o R - LHR B e RL AR B REHRRF . &
£BR&A£2H &K (plenarysession ) > 4% £5k " H e 4B N RALES
LABRB RIS ZAIES] A AR 00 o

HERBEROR AT AR EMRA 68 E S0 IFREABRGLENE
AL 22 RS W R SR 2 de A > B R Ay B IR AL B TR AR 89 — 3 55102 o

= > B B IR R IRE R

F48JE 1944 F ( ZoFad ) ~ (BBRMEERG T ) 9% hik  EEEX
FHIAR S G - RS T RIBAAE ) 8 E B IEITI63 0

BEANQF LA > 1944 F ( LT a4 ) K x4 (finalact ) ¥4
B 0 A 4R W A2 # 4% KX ( Standard Form of Agreement for Provisional Air
Routes » FH1ZEX i & ) JHaY AT 8K | R R E G EIRB W T 8
FE04 AR EERN 1046 FHRFN(BEERBT )  PRAELBTF
(1946-1977 ) #5 M T E RS O ERAERAL T BEMBRMEBR | - &

T EhedmpE k&2 ; ( capacity and frequency clauses ) % i 4T #% g 2 #2166 o

157 Id., at 1284.
158 Horstke, supra note 122, at 22.
159 Joseph Z. Gertler, Nationality of Airlines: Is It a Janus with Two (or More) Faces, 19 ANNALS
AIR & SPACE L. 211, 223 (1994).
160 Verbatim Minutes of Second Plenary Session, November 2, Doc. 42, Proceeding of the
International Civil Aviation Convention, at 61-62 (1948).
161 Trimarchi, supra note 122, at 240; Zaidi, supra note 153, at 13-14, 20.
162 HAVEL & SANCHEZ, supra note 12, at 69-70, 87-88; Horstke, supra note 122, at 23.
163 HAVEL & SANCHEZ, supra note 12, at 72-75; McWhinney supra note 156, at 234.
104 BAEREAEFE A 1944 F( Lo 08 )& MAe e ERAR LIRA B EMAR - K
Ao ARASHROSNER AL ERE > U BIFHLN AR ERK | ARAITEE LRI
% RF W & o % : MILDE, supra note 17, at 108; McWhinney supra note 163, at 235.
165 DIEDERIKS-VERSCHOOR, supra note 84, at 60-62; Haanappel, supra note 127, at 243, 245.
106 RIFEE " ANBEEZH M BOMEIR | RE > A EEREAHMERSWEHF - AHE

BRI R G ZRE T HE " B o3 SR ERBERGER @ £
HAVEL & SANCHEZ, supra note 12, at 75; DEMPSEY, supra note 52, at 521, 524-525; Haanappel,
supra note 127, at 251, 253-254.
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AT B3k 1046 F( BRE %W E ) REBEH ———1977 £ (8 EF =3k
W) BATNG  EREBFEEEREDETTAM " A M R 152K -

(—)1946 £ ( GEE—FHEHBT)
1. FENE

BN A G R R R B RALE B 69 % K97 B Mg s A B~ 3t
B4 1944 F( LwFad) ) 1% - BREN —W3kH - AR T ORETHALERELN
KB A RKARES o A > AR FIBA T - E X HEHRIGE & E
(mpaxfehabmEzs BT AFMRFER  HHERD) -

R& S LEBLANHEG Ehmads” 268 0 T EfE AT R &

FHRDAHEWTO > ERNFF (1946 F ) GEZWE
2. WEREH
2.1 T SERERIR AR

MEEIGERE T @Y — T THEOET B TR » PR E N a4
# (right )71 | Wi 1 R E—F B > ATHAMEA 3L @ |~ T FHE%
DR BENARMR B A mMERHLE (Toute ) RIAREE 3 8 FH

167 Barry R. Diamond, The Bermuda Agreement Revisited: A Look at the Past, Present and
Future of Bilateral Air Transport Agreements, 41:3 J. AIR L. & COM. 419, 443 (1975); Haanappel,
supra note 127, at 246-247.
168 JopT X (ATEH H09IAH =Ry ) A - FBAEH —RERRBRIE - ARG B
B mAREELES EEATHN BASEFER | - REARMERTRAT ARG IE
LB AR GENME B RILETREMRT > Bebe P a" HuEE% - mAAHEE
s B o HE R A IR S R A LT REE G F = BB BT A A a9 A SN - BT RN R E
B BB A4 - 4+ DEMPSEY, supra note 52, at 523, Haanappel, supra note 127, at 248.
169 Diamond, supra note 167, at 444.
170 DEMPSEY, supra note 52, at 523; Haanappel, supra note 127, at 247; Diamond, supra note 167,
at 444-445.
171 Agreement on Air Services, U.K.-U.S., art. 1, Feb. 11, 1946, 60 Stat. 1499 [hereinafter Bermuda
I Agreement]. “Each Contracting Party grants to the other Contracting Party rights to the extent
described in the Annex to this Agreement for 'the purpose of the establishment of air services
described therein or amended in accordance with Section IV of the Annex.”
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B BAFARIE IR F 4 B EASBAT AR o s W A T EAESLHER 8y
H RIERMEES ERE XM FITA T ARETRA 73, BT E A
BAR AR e $4 R B E (R4 ) B ey ey @5 E R4, Bk
EEERRTHER > AEERAIR S A L85 ZAKRS
(trunk services ) B » B E FH AT AHFN S BEBEBELLE LI RI N
A8 ] B ALER AR FFTS o
Ml — ey (452 ) MEXH (KR ) ERbBgER  RAERLEM
HEFG AN %W, (F84 ) THHHR L (F ok ) AR HEAE
by (F 13k ) FRENT0 . R EBRA AT T BT RAUK M a8 6 T
FRIMBITT o AeBAfRER o SLEPATHIERER T FH B E | ( ex post facto review )
A28 o

5

i d

m
n‘§

NY

R 4
FARE)ER

+>¢

172 Bermuda I Agreement annex I. “For the purposes of operating air services on the routes
specified below in Section III of this Annex or as amended in accordance with Section IV hereof,
the designated air carriers of one of the Contracting Parties shall be accorded in the territory of
the other Contracting Party...rights of transit, of stops for non-traffic purposes and of
commercial entry and departure for international traffic in passengers, cargo and mail.”
173 DEMPSEY, supra note 52, at 524; Diamond, supra note 167, at 447.
174 Final Act of Bermuda I Agreement, Para. 6. “That it is the understanding of both Governments
that services provided by a designated air carrier under the Agreement and Annex shall retain as
their primary objective the provision of caps, adequate to the traffic demands between the
country of which air carrier is a national and the country of ultimate destination of traffic.”
175 Final Act of Bermuda I Agreement, Para. 5. “That, in the operation by the air carriers of either
Government of the trunk services described in the Annex to the Agreement, the interest of the air
carriers of the other Government shall be taken into consideration so as not to affect unduly the
services which the latter provides on all or part of the same routes.”
176 Haanappel, supra note 127, at 250.
177 Final Act of Bermuda I Agreement, Para. 9. “That it is the intention of both Governments that
there should be regular and frequent consultation between their respective aeronautical
authorities (as defined in the Agreement) and that there should thereby be close collaboration in
the observance of the principles and the implementation of the provisions outlined herein and in
the Agreement and its Annex 7
78 FR N BAERE BT BAEE R m%#«ﬁ%é~%%a>%%amﬁ?mw’%%%
gy (R ERE ) 3\5\- BAZEER P AR FATHE R BT B EEF T M EEEBA

PR ERFRE o EAAT £RFERS RS ’; : McWhinney, supra note 132,
at 236; Diamond, supra note 167, at 446-447.
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2.2 [ Z/ 2% 4] | f&ik

SHH T REARER ) w2 FawFE L (exantereview ) 8y R FR
T > BP T e d Bl iE #i i & ( International Air Transport Association -

A IATA ) 58 284 + B oy 407 RATHB A 3l 79 o

2.3 T FrAM YR | 15K

Rih WS 6 HRE  BH— T BEORTREFEOT A ERA
BAEH B IME— 27 B RAF A SR8 - A4 G (withhold ) sty (revoke )
"R AR AT AR AR A 180 ¢

(=)1977 # ( GREZE=-FEHZ)

1. ¥ENE

1976 46 A 22 B » i W & A ik (denunciate ) ( BREE—HEWMT ) £ E
BA T ABRRGN 1946 F( BRERWHE ) HERELOMEELBNAA -
RARFERAME EHGERS WAL EMHBGEH > 6] 2 £ B RAME 6y &5
WA’ KM > EELEFEREFTIRK (statusquo ) B E R R T e E A
RS o i BT ik BAT > MR (1977 4 ) RS -

179 DEMPSEY, supra note 52, at 523; Haanappel, supra note 127, at 248-249.
180 Bermuda I Agreement, art. 6. “Each Contracting Party reserves the right to withhold or revoke
the exercise of the rights specified in the Annex to this Agreement by a carrier designated by the
other Contracting Party in the event that it is not satisfied that substantial ownership and
effective control of such carrier are vested in nationals of either Contracting Party, or in case of
failure by that carrier to comply with the laws and regulations referred to in Article 5 hereof, or
otherwise to fulfill the conditions under which the rights are granted in accordance with this
Agreement and its Annex.”
181 px e ¥ K % ¥ A4k ( Transatlanticroute ) » £ Bl45 R oM E EH A L RI5 R Mm% %%‘i
e b R EAE AR A PR E LB E BT REABE R
B fL e ¥ F 0y HE R 3% o 4 ¢ Harriet Oswalt Hill, Bermuda I1: The British Revolution of 1976,
44:1 J. AIR L. & CoMm. 111, 113-114 (1978); John W. Barnum, Carter Administration Stumbles at
Bermuda: A Setback for U.S. International Aviation Policy, 2:1 REG. 18, 20 (1978); Haanappel,
supra note 127, at 260.
182 DIEDERIKS-VERSCHOOR, supra note 84, at 63.
183 Hill, supra note 181, at 116.
184 Id., at 116.
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WERRE 1977 F(BRERMHE ) B R EATH——1946 F( &
FE—RHE ) RAEERABAERB T HA S AREREAELR
%7 B AH T M AL E TR | eER8e; B b E R (F4F ) B
Frigie e e B R ( Bp e WIB R 414 ) ABiEi87 .

2. WEREH

21 " Eaedgrk | 5%

MBZRFHRZRE > WA 1 RIBRD 2T BRABFHSL L RBER
"E A S BRAFAMMIRYT B o w BHE O REMHEE 14EF
LARATAE T B T B ) e AR (right ) 189 0 pboh o BEAREBRL T EAE
PR T BURIEE A 90 T AT EME S RFAE R AR
RRAIEARZR - ARG AW T H 1145 EF > EE A E AT N R0 -

WRENBERRG T FREE 25 48T BABRFRE  HF > R

E A % Bk ( combination air services ) - R AT EHEZ T TH A FAT

185 Haanappel, supra note 127, at 261.

186 Id., at 261.

187 & 2B 44 Jimmy Carter 9428 » E A ERBHERAMETHOEH » UEZZH EEHK
( consumer surplus )  3%AL% BR A ME A4 B P RATT 35 L3k i 1978 4 (AL § 5 MR 4 Hlik )
( The Airlines Deregulation Act of 1978 ) #4941 5& » 4 iR A B ABRBRALTH EHE 1977 £( @

REZRWE )  Bmi AR 5 E LR E GRS ERBEWE (B ( AR ERR) ) -

4« :Elizabeth E. Bailey, Aviation Policy: Past and Present, 69:1S. ECON. J. 12-20 (2002); DEMPSEY,

supra note 52, at 529-530; DIEDERIKS-VERSCHOOR, supra note 84, at 62-63; Barnum, supra note

181, at 18, 30; Id., at 261-262.

188 AAELA 1946 F( BHRERWT ) M T X R TMEEL > e A T 4# IR F B 20

IR ( LAEFTEATHR T R R ARFRRL ) BEA R F B A 1977 F( B RERIB L)

EAHFEEL AMPOLPEMNR LR FRAE  EF AR FRAREAEIANE LR

i > BB AR - 4 : Agreement amending the Bermuda I Agreement, U.K.- U.S., Annex I, May

27,1966, 17 U.S.T. 683 [hereinafter Bermuda II Agreement]; DIEDERIKS-VERSCHOOR, supra note

84, at 63; Hill, supra note 181, at 117.

189 Bermuda IT Agreement art. 1 sec. 1. “Each Contracting Party grants to the other Contracting

Party the following rights for the conduct of international air services by its airlines: the right to

fly across its territory without landing; and the right to make stops in its territory for non-

traffic purposes.”

190 Hill, supra note 181, at 115.

o ERE 1977 F(BRERBE ) B G AFHRF B RE(F1LREFIR) B

%58 1946 £ (BRE IR T ) REXMHF 4 RER 6 ZAT  EATHRATH LR AFE -

% : Bermuda II Agreement, art. 11., Final Act of Bermuda I Agreement, para. 4-6., Haanappel,

supra note 127, at 260.
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REHEFRIIRES G ERERIER | Bl 54 T e Esn Bk
" ERT  Bar it (approval ) 192 o M de K AEFLAR S EAEE R A& 0 B
JEARHLE AT T 3530 | A2 5198 o

ERHEMMERIRY  %EE T TWEL AHEE BoRAMBKESER
TAFIF RA - RITAREF 16 AT T w30 R
2.2 r ;‘%4 'E:%J J {"K—r/\
ST RE Ay FW MBI 1046 ( BRE R ) MAE24F
"EAELE AR IATA W T ZE R EME] 195 R EF -
2.3 T A EIES] | 15K

TR N B ERAT  AXBANBE 21500 L EHIE T EmFT k-
911946 F( BHRE—RWE ) ey " £ #4552 | ( multiple designation ) 48 t£19¢ »
HBRA EARET FROMBARBEERY | RGO TR EMEEFOHFTY -
MRtz g Bl S 6 R T T ABRIT G4 AT A 0948 8 4% 4 ( operating

192 Bermuda IT Agreement, Annex II (3). “Not later than 180 days before each summer and winter
traffic season, each designated airline shall file with both Contracting Parties its proposed
schedules for services on each relevant gateway route segment for that season... A resulting
increase in frequency by an airline on any gateway route segment shall be subject to the
approval of the other Contracting Party.”

193 Bermuda II Agreement, Annex II (5). “If the Receiving Party is not satisfied with the
Requesting Party's determination with respect to the increase in frequency in question, it shall
so notify the Requesting Party not later than 105 days before the next traffic season, and
consultations shall be held as soon as possible and in any event not later than 9o days before that
traffic season.”

194 Bermuda II Agreement, art. 11 sec. 5. “With respect to other routes and services, if one
Contracting Party believes that the operations of a designated airline or airlines of the other
Contracting Party have been inconsistent with the principles set forth in this article, it may
request consultations pursuant to article 16 (Consultations) for the purpose of reviewing the
operations in question to determine whether they are in conformity with these principles.”

195 Bermuda II Agreement, art. 12 sec. 4. “Any tariff agreements with respect to public transport
between the territories of the Contracting Parties concluded as a result of inter-carrier discussions,
including those held under the traffic conference procedures of the International Air Transport
Association, or any other association of international airlines, and involving the airlines of the
Contracting Parties will be subject to the approval of the aeronautical authorities of those
Contracting Parties, and may be disapproved at any time whether or not previously approved.”;
Haanappel, supra note 127, at 260.

196 DEMPSEY, supra note 52, at 584-585; Id., at 252.

197 Bermuda IT Agreement, art. 2 (2)(3).; DIEDERIKS-VERSCHOOR, supra note 84, at 63; Haanappel,
supra note 127, at 261; Hill, supra note 181, at 117-118.
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authorizations ) ¥ 3 47 % 7T ( technical permissions ) » %45 T AL Z £ F W E H A

AL AR B R WA 4 T A B RIS BRI

M EH 5P 1% CRAWAERESL T AR TMEEXZNTEUmMA#
PLFBIER AR B BRGH — F RER R - &G4 F B (revoke ) ~ 451k
(suspend ) ~ M) (limit ) sR3H &8 3242 AT T hok 51199 0

(=) &

BB R E T AR 1977 F(BRERW L ) hE—FREE " A
) e ERFRESLE S0 REFW R KRR TROBBRMEMBHE T " Arh 4
PLPER] MR EER > B R AR T BT | a9 AR RN 13 ok SR B AT B 3
T BB R EEFLARRN " A RS TR0

i ARG R SRR (plhofm il Al ) GE R AR BEERE
BT (BP(ARREWHR) )20 EEAT Eaedgrk | T ZBEH %

198 Bermuda IT Agreement, art. 2 (6). “...the other Contracting Party shall grant the appropriate
operating authorizations and technical permissions, provided: substantial ownership and
effective control of that airline are vested in the Contracting Party designating the airline or in
its nationals...”
199 Bermuda II Agreement, art. 5 (1)(a). “Each Contracting Party shall have the right to revoke,
suspend, limit or impose conditions on the operating authorizations or technical permissions of
an airline designated by the other Contracting Party where: substantial ownership and effective
control of that airline are not vested in the Contracting Party designating the airline or in
nationals of such Contracting Party.”
200 L5 1946 F( BHRE—IRHT ) #1977 F(BRERBE ) > TUERAMEEZRMEF
YT HMAMARBIENFRENE— GO T AR T s EFRAE—FRTATEMAMRAA
RAEF| LB BB R —HF REABA R R REHNT AR ke AR S B AT RS -
% : Horstke, supra note 122, at 23-24; Horstke, supra note 149, at 9.
201 3.4 T ICAO B I An 2 IR 1 & 3t A& | ( ICAO Template Air Services Agreements ) » & %47 #&
B F 3T HRIEHFT FoF 445" 7RG S RRFIFT SR %\E'Jﬁi‘i%ﬁ'—?%?ﬁﬁ ( K
FEEHM ) £ T AMRIES | BRERMBEE . (FAT)ELR (Fh)RY  BMHRR
FEBHT c RATHMMR TR &3E | HESHMERBGIHCH " PAAEERIES | FROGBELE
e R SGR RS EIRIS R T & " AR AR AR AREE > BRI AT S - AR -
% : Int’l Civil Aviation Org. [ICAQ], Policy and Guidance Material on the Economic Regulation
of International Air Transport, at Ai1-7-A1-12, ICAO Doc. 9587 (4d ed. 2016),
http://www.icscc.org.cn/upload/file/20190102/Doc.9587-
EN%20Policy%20and%20Guidance%20Material%200n%20the%20Economic%20Regulation%
200f%20International%20Air%20Transport.pdf.
202 HAVEL & SANCHEZ, supra note 12, at 70; DEMPSEY, supra note 52, at 531-532.
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FE o BT EH203 Mt T PR A EIES] A3k AR AR A &) ( B
X EZW#E s A ) ( Model Open Skies Agreement Text ) 14204 » Bp v 45 3, gt 3
m1977 F(BRERME ) W ETENE » &£ E205

R EERETREEZN(HRREWRER) T - &4t s siEs
AR PR FABRE H1200 o LA > JESSRAT BRARES - K& B0 3 R o AT B B IS AL 2
AW - R B E— SRt  EFAERR  EARETBR Y ABEMEX 2
B E N @SS T A L] | B R207 o

Epms o [ AR kR A (HiE R S G ) BIRALERAS I 4y
ERZAERI S Mo AT AT 0 B3 1944 F ( L ) RATHW R 0 B ARR
" K H PR MR SN MR o Bl BARE AR08 BlRE . ( BAT ) L BARIZE
RER R MERE T BHAAM AT AR R ILAR0 .

203 JRIE ( MR ZHR ) - *’%*’Jﬁfaﬁﬁil‘f’&%l "Egedarik T RME L T HRREH AT
TR E— I EN s BT B ﬁﬁm#&# BEMALE § o % ¢ HAVEL
& SANCHEZ, supra note 12, at 96-97, 102-104.

204 AR T 120 AR ERETENEE R (HARREWR) » LBNERA R AL

£ B oA e € Bﬁﬁii*%ﬁ?é@ii\ DR 2y LB R o A o0 B o OB B 1 T P9 AR E B AR

EEHBEG PR T - 4 U.S. Department of State, Current Model Open Skies Agreement

Text, https://2009- 2017 state.gov/e/eb/rls/othr/ata/114866.htm (last visited in 2022/9/12).

205 Model Open Skies Agreement, art. 3 (a). “Each Party, on receipt of applications from an airline

of the other Party, in the form and manner prescribed for operating authorizations and technical

permissions, shall grant appropriate authorizations and permissions with minimum procedural
delay, provided: a. substantial ownership and effective control of that airline are vested in the
other Party, nationals of that Party, or both;” art. 4 (1)(b). “Either Party may revoke, suspend,
limit, or impose conditions on the operating authorizations or technical permissions of an airline
where: b. substantial ownership and effective control of that airline are not vested in the other

Party, the other Party's nationals, or both.”

206 P RBRHR T PR MRS RSN B EBR AT EFS (AR EWR ) LE—FRT > X145

EALE EF o) X % ¥ ( principal place of business ) & £33 £ B £IEM - URILH A BEA e

#] o - : HAVEL & SANCHEZ, supra note 12, at 100-101; DEMPSEY, supra note 52, at 545-546; Horstke,

supra note 122, at 24; Horstke, supra note 149, at 10-11.

207 HAVEL & SANCHEZ, supra note 12, at 92-93.

208 JSABELLE LELIEUR, LAW AND POLICY OF SUBSTANTIAL OWNERSHIP AND EFFECTIVE CONTROL OF

AIRLINES: PROSPECT FOR CHANGE 1-3 (2016); Horstke, supra note 122, at 24; Trimarchi, supra

note 122, at 240.

209 Andrew Harrington, Foreign Ownership and the Future of the 'National Airline': Mixed

Messages from Australia 38 ANNALS AIR & SPACE L. 123, 129 (2013); Zaidi, supra note 153, at 15;

LELIEUR, supra note 208, at 3.

20 f Havel #dcahim ¥+ > RMSGERES A" TEAM 0T A4l w3y BRE
BIMEE 5] M B 2 M ( quantitative ) $28 H ( quahtlve )RR AL T S N R AR
( double-pronged citizenship purity test ) o %4 : Brian F. Havel & Gabriel S. Sanchez, Restoring

Global Aviation's Cosmopolitan Mentalité, 29:1 B.U. INT'L L. J. 1, 14-16 (2011); Havel, supra note

12, at 13202; HAVEL, supra note 12, at 134; HAVEL & SANCHEZ, supra note 12, at 91, 126.
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BT BEHAAMR By HIEEMEELEA AR 0 —RiRdE
" H A (equity ) 21 45 5] R F & A A% ( voting shares ) 34> - B PR A 4
220 AR T BH A AIEARA T 8, (majority ) #9F) &38R
AEBTHAREL HXEMEEFBYBOA RREBREAAE | U

P T R s

ARSI Ry AT EERE HMEFELTAEETHR (actual)
R MARSRT FE® , (defacto ) ehinin - ¥R A h— I E>0 o @ F
BT AR TRy (R R R RAMI S ) 2, AT BAMA
A FRERE2 HE AR EMEEHFONIANIAR BAF T HE
#EMR220 | ( directive power ) » K& T AR MR THGFE S22 | ( directly

and/or indirectly decisive influence ) -

211 Trimarchi, supra note 122, at 240-241.
212 Horstke, supra note 122, at 24; Zaidi, supra note 153, at 15; LELIEUR, supra note 208, at 3.
213 P, P. C. Haanappel, Airline Ownership and Control, and Some Related Matters 26:2 AR &
SPACE L. 90, 93 (2001); Horstke, supra note 122, at 24; Horstke, supra note 149, at 16.
24 FE U SH AARBAEA (AR ) BT ep] > BELEEIFRRNRBEEY
WEE AR AXREHILEFEABS - £ Auguste J. Hocking, Ownership and Control in
Australia's Air Services Agreements: Further Reform Needed for Genuine Commercial Freedom?
36 ANNALS AIR & SPACE L. 29, 36-37 (2011); Trimarchi, supra note 122, at 241.
a5 AR T RBIESGER 0 T REAAM Wy (P HHEEAREEF B KRR
Hrram ) #Laee " ¥ isst | (preliminary condition ) ; f " A 23zl | 345 Al AR
2" £ 2444 , ( predominant condition ) - # b AT ( MPEE ) AR > BREHFH—F RELE
RAGHRIERMEELEF LA " TEE414# | - 4 : Horstke, supra note 122, at 25; Horstke,
supra note 149, at 16; Haanappel, supra note 213, at 94.
216 Horstke, supra note 149, at 37; LELIEUR, supra note 208, at 4; Harrington, supra note 209, at
130; Haanappel, supra note 213, at 94.
27 F3g T BN ) o BRIEEARERIEEMEELBESEBL (HloEFenE (HFHAE
FR) FHREABRE) mMUAEATHEHR X REHBEN | c £AEHKL  ATHBRER
WAABEREATRAEAT TR 4 LFAERIRER (BPRARAEER ) T EAEH

Faygn (34 ) B3R (subjective controltest ) #)4 - AHBE A% ( AR " 58 (=4 ) Al
R, )NB > THLEF=F LA - %4 : Havel, supra note 12, at 13204; Trimarchi, supra note
122, at 242; LELIEUR, supra note 208, at 4; Haanappel, supra note 213, at 94.
28 pr3E T R AE R | BRIEEARE A — s el (A kAR RERAE ) B R
AHEROEHA (Gl B CREARAMRTAME )  IHIEMNREFELGROBES -
A" BRI - FONB T EEE =5 % =8 $H =BN % - % : Trimarchi, supra note 122,
at 242; Lee & Varottil, supra note 123, at 58; Hocking, supra note 214, at 37.
29 FRHT EERCTERIEHNGE NB TEELE=_FF —8 % =AN% - % : Havel, supranote
12, at 13204; WALULIK, supra note 15,at 47-49; Trimarchi, supra note 122, at 242; Haanappel,
supra note 213, at 94; Hocking, supra note 214, at 37-38.
220 Horstke, supra note 122, at 25; LELIEUR, supra note 208, at 4.
221 Horstke, supra note 122, at 25; Hocking, supra note 214, at 37.
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b R ( BIRMZRY ) ARG L RAETR - A" ATAMREIES
PRAREARFE S @A > BT BRMERR R EERM BT 1A K
B E BARIE22 o BEY o B R I RR B RBUATHAR RS TEMMBE L AR

iz R EM24 IFRBEEFNETE S TR RERE25 EBEERT -

22 T BINAEER 7 AM T AMEIES R E > AUENTEEG RITESNE
HLE=ZFLHFE N AR o % BENJAMYN 1. SCOTT & ANDREA TRIMARCHI, FUNDAMENTALS OF
INTERNATIONAL AVIATION LAW AND POLICY 106-107 (2019).
223 R4 " ICAO BB IRFG ToA | » S fTEER » FA45FH 1AL " £&QF W
RAMEETHUMEAHILYG B RFLEHT » REFThoxstke 2L RMEEHHHNLS
AT PR AR R] 152k BA BB o £ ICAO, supra note 201, at A1-10; Haanappel, supra
note 213, at 93.
224 SCOTT & TRIMARCHI, supra note 222, at 107.
225 HAVEL & SANCHEZ, supra note 12, at 126; Horstke, supra note 122, at 25.
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20 FF# (1997 ) » ( MAMEEZLRFAR ) » 3T E %I : NSC86-2414-H019-002 » T HIEE
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232 2 Bl 4% (2000 ) - A7#H3x 228 s B 80-81, 89-90 -
233 ICAOQ, supra note 201, at A1-7-A1-12, A1-21-A1-30.
234 JbdE ( RMAUHE ) W ENBVERL LT AL ERHERNFETER  MAEHIMGEZE
FABLR I > BPATEBESMAFABE XA oM - AR LBRAEE R S LR £ EFETE
HEHEmEPERG T RAFRME B - £ FEE (2006) > ATHE 2265 B 23-24
235 PAHBHAE RRHBE R FOBEFBRERE > RACKREBCHFERRN T G X4
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A BRERHL LBFR KRBT EFBUR | A EMATEF O BIRA
AR R o HEAET WA T AT A B R] AR K240 o LA S H LGP N AL
RIERRIER AR R REFIT -

(=) h&

EEmz BRABRCRZNWE ZRET A RIHAREEMFENE

B BUR R F 0 I X B IR AL RS W T MR AR R B AR A @ AR
BB RE AEBETFE  REMETE > JFEXRBAME T 095
) B o ARVEATBA A T 4o 0 RTH AT PRA ARSI H] | fhARA B IRE RIS
Mg - RIELZ A &R -

240 fx B8 T ICAO B AL Z AW du | - AR T 7 RA | oA I dliksk > a4 T A5
fnZe £ 40y £ 4 ¥4 ( principle place ofbusmess ) AR K X AT 42 b ( permanent residence ) >
GG R — H AR B B R— T AR EBERIERZT o«  ATHRIEEMEE Lo
RZER @ — A FAT ELEER( FE)MRY W KRB L EH#T - 4 : ICAO, supra
note 201, at A1-7-A1-12.
241 F & E (2006) - AT4H3E 2260 B 4-5 ¢
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F=8 N&EH

b ATEAENT BB CRZHIHE P OSs BERBEAG A
134 T RUNIEAR | 8RR Y BT B4R E42 | (prisoner’s dilemma ) -
Bt RBEEAHRBRE T BAHEMAZRE WEHARE  RE—TREL
Y AR AR EEAT B B B 0 AT A AR B B BE LT G R K248 -

Ml

Hrz o AT SRR REREEEMEEEXARLELT RA
Hmyrm  BR BPRGHEFT TR ARG B4 R IRE H
B 2k (R )iz amm R ( BPETHURR ) - Bt RHB AR50

= k)
%

o, miEE®

o

T yhEpaE et KL EHF BELT NEELE | RET EERERTRENE
e T PR HESLAER] | ARAR AT BRI AR T 8 R R AR e T HAR RS 0 R
BRELBRAT B & K 4 3542245

242 fx Havel #2693 2 ¥ - Hm3Ee " BARSE Mt £ k5w e T RO EL 5 shATHR
ToRETHREN EF@massE( BRAREAN ) HEATFELRIFAA R ( BpELN
IR ) HFERT AT EEE RRR AR AN 5 BRBE RO AR &
KoAANRAERAMEEERE  MESELBRNAEERFPRGATHEZR 9 - & : Havel,
supra note 12, at 13202-13203; HAVEL, supra note 12, at 136, 165; HAVEL & SANCHEZ, supra note
12, at 90, 128-129; Horstke, supra note 149, at 35.

243 Lee & Varottil, supra note 123, at 59.

244 Int’l Civil Aviation Org. [ICAO], Liberalizing Air Carrier Ownership and Control, at 4, ICAO
Doc. ATConf/5-WP/7 (October 21 2002).

245 f Havel #iehsm ¥ ¢ » Heegl " R Hg Al BEEF 2E 7@ " ROrmIFEi
B RBAET ErAURR g mBEREY HIE | o EAIGRA T RHARE L TAER RAET B
ROt NAERAE o REERIERMEEHXAFES T AMAEES  ZRT ORI HFRE" 4
FBRBEAEW T JAAMBRE - ARG 8 R RAR Rk deg i | > RIATRH B R ARG iR
Myrd | BReYEEZ - BEF WA o 4 : Lucas Braun, Liberalization or Bust: A Double Step
Approach to Relaxing the Foreign Ownership and Control Restrictions in the Brazilian Aviation
Industry, 39:6 AIR & SPACE L. 341, 350 (2014); Lee & Varottil, supra note 123, at 59.
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F=F mIEL: BAMEER

F— 3l — " AN L FRGBENERE

AR —F P AXCRERR prrAfaies  ZRey" R ER i
BREANBEZORISHEREWN T ARE P T prg Moy s] 152k - LT » A
BEEW T NEER ) (PR NAEER ) BITRE -

HANIFERLBERAL SRAB L ARG EEH > B AE RIS
3242 (B BIMSAL 2 RAS W ) MARHS 2 T 240 il 4 R R TR AT Bk
Bp ot £ B4 1926 £ ( frue g %75 ) (Air Commerce Act of 1926 ) 247 » BA #8 %
1944 45 ( ZAudaa# ) BoH o s ol A o B IR AT 22 IRRG i L BE £248 o

Fles BEER AT FTHEHE  FRE" RIS | HER40 2R
kB ey (1BE) AR REERENE (BAALE" FUMAM H@ ) 5A
AR R AXBYARER B PREEBRNMAEER  RAKE ( RAM
EHE)F AT ARSI ARy BTN -

246 Havel, supra note 12, at 13202-13203; HAVEL, supra note 12, at 135-136; HAVEL & SANCHEZ,
supra note 12, at 91, 123, 128-129; Horstke, supra note 149, at 8.
247 41411926 F(MEBREE )T AWM AMEIES QR E - ASUENTHEZH ETERN
B HLFE=ZFE _HNE - 4 : John T. Stewart Jr., United States Citizenship Requirement of
the Federal Aviation Act — A Misty Moor of Legalisms or the Rampart of Protectionism, 55:3 J.
AIR L. & CoM. 685, 688-691 (1990); Constantine G. Alexandrakis, Foreign Investment in U.S.
Airlines: Restrictive Law in Ripe for Change, 4:1 U. M1aMI Bus. L. REv. 73-74 (1994); David T.
Arlington, Liberalization of Restriction on Foreign Ownership in U.S. Air Carriers: The United
States Must Take the First Step in Aviation Globalization, 59:1 J. AIR L. & CoM. 133, 139 (1993);
Bimal Patel, A Flight Plan towards Financial Stability - The History and Future of Foreign
Ownership Restrictions in the United States Aviation Industry, 73:3 J. AIR L. & CoM. 487, 498-
489 (2008); Sheri Linzell, Ownership and Control restrictions in US aviation law, 35:6 AIR &
SPACE L. 379, 381-382 (2010); Andrea Trimarchi, A comparative critique of the laws on ownership
and control of airlines: is commercial aviation still at the crossroads?, 26-27 (Aug. 2016) (LL.M.
thesis, Leiden University); LELIEUR, supra note 208, at 106; Horstke, supra note 246, at 16.
248 HAVEL & SANCHEZ, supra note 12, at 90; Horstke, supra note 149, at 16; LELIEUR, supra note
208, at 7.
240 ARAETO T HTHE  HE > BFCHEFTOLEH 4T ARMEFE R M
ZEE | BHRE  MAXAENBE NAE KR > ISR 48 - 4 : PABLOMENDES
DE LEON, INTRODUCTION TO AIR LAW 47 (10th ed. 2017); SCOTT & TRIMARCHI, supra note 222, at
107.
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EATRAN L AX XA AEZEAHBRZFAA R X TRARBARRER
BRAEMmENE (B EMENAARKRBEMENSE] ) IRFEWMEH > Rink
THREAZ T B R E N E 3 ( revenue passenger kilometer - f§#% RPK ) |
RKEAT REBN  EEe YU T BREERE T R Dmg UAT YR
(( KFE) #Lék | A X FBENT S -

it BB ATHBAMEHER( RRAMEH LA ) AXRTHERR
EFE £ RONIER o TRR@ER " BTAURR | 5h > TRRE S ey H etk
Bk T AR | B ROBE kA TEE G & e A o Bl
BAHBRMEFE 5% (MEAMN )AL BRBRMEFER  FALER
FMA - LREF AN BB HIAT( RAMEE ) R (BABFHAL ) R
Szt

250 4B T BEER SR FBCHMOER - AHBSERBRRBGEER L G T HE -
LHEFERAFHARE T AXMUAMEF L BEEH AR RATR R RERATEM
FERTPHAMMAL IR SRR SN -
25t R ALENE) (2022) - AT4B3E1 B 995 P EALE NG (2022) - AT4BE1 B 99 -
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- BNENBRARNL: £H
VERBHEBE
((— ) A8 B B 09 28 JF 2

BN RAAMZE R TR LS EHER - AR RATH R I 1925
oy (fuEsa 4% ) ( Contract Air Mail Actof 1925 ) 252 - 544 » 15 B A5 &)
EPRR T HN T RAED S HF RS AT 1926 F(MEBEE) > 2
[5] B pR, 3L 7 75 2R # % 8] ( Aeronautics Branch of the Department of Commerce )

BH5 T RATE AL A FIE5 o S 4 £ B BB H RATE B ) B KA -

4 T s K% | o580 ( the Great Depression ) A& M 3% £ % | B #i#
893 & T80 FBHE T 1938 F( R A A% % ) ( Civil Aeronautics Act 01938 )
3B A% 3L BOA A% % 72 & ( Civil Aviation Authority )257 2 2 8 &' 2 b @ %4 |

(Air Traffic Control ) ~ " FArF#F £258 | ( accidentinvestigation ) » LA & ¥}
RAALZE & ¥ @B F E £75259 - M MAT 1940 FARBT EHNE B EHN
o ARAMEEERERAAME SR E ¢ ( Civil Aviation Board ) 260 -

252 PAUL DEMPSEY, ROBERT HARDAWAY & WILLIAM TOMAS, AVIATION LAW AND REGULATION 1.2-1.3
(1993); MICHAEL W. PEARSON & DANIEL S. RILEY, FOUNDATIONS OF AVIATION LAW 71 (2015); LARSEN
ET AL., supra note 49, at 8.

253 LARSEN ET AL., supra note 49, at 12.

254 PEARSON ET AL., supra note 252, at 71.

255 DEMPSEY ET AL., supra note 252, at 1.3; PEARSON ET AL., supra note 252, at 71.

256 DEMPSEY ET AL., supra note 252, at 1.5.

257 PEARSON ET AL., supra note 252, at 71.

258 HHT RMFRALE $EFH RAMEEERA R GARE AHERRISELE B ¢ ( Aviation
Safety Board ) - 3 T34 45 ( Bureauof Safety ) & A& R FL& R B - ML 1940 F£55
FEEN REREBRLERAMETEE & RAMmL42H ( Bureau of Aviation Safety of Civil Aviation
Board ) - ## 1967 £ B & # % 42 % B € ( National Transportation Safety Board ) s 3% - #&
BB LA 8 E%E YK E S o 4 1 NSAB, History of The National Transportation Safety
Board, https://www.ntsb.gov/about/history/Pages/default.aspx (last visited in 2022/9/12);
LARSEN ET AL., supra note 49, at 12; Id., at 73-74.

259 LARSEN ET AL., supra note 49, at 12-13.

00 RAAMERE B G/ 1940 FROEHELE T > AT HRAMZE EHRREFEEH | ahHMR -
EPPp s T A s T A FEES ) ( certificate of public convenience and necessity
BREBE" BB o Hhoth il ) | 89BkHE - £ 1 DEMPSEY ET AL., supra note 252, at 1.7; PEARSON
ET AL., supra note 252, at 71; Id., at 13.
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MmAHER AN ERMREFH XA FEAN 1958 F1@:8 ( B EX )
( Federal Aviation Actof 1958 ) » B E KA F ¥t " RAKLDE S | Bgof 8262 o 35
st o BEFR AL B ( Federal Aviation Agency ) g 32203 » 3t 8% R oty R A AL E % 22
BPRAMEREBE G E5H204 Mt (bR ) FHRBEEMB G HRAMEE
(o Ed ) o RIE R YME TR L T R K205 o

ML 1970 K > FERE F H@ K E e hb3p200 , LR MW EMER T HEHE
TIGENE R 0 a@mBE B APUR BRI EABGTF207 - £ Jimmy Carter &) 42
BAEBA Y > RS H R BEH L BB — F PR E HIE R0, L PR adE 1978 F
(f= EHmrk440:% ) ( The Airlines Deregulation Act of 1978 ) - 8 » £ &,
AAmEE R ¢ /K Alfred Kahn 6938 F - M " B4 THEAN  WEFTHEH
B B ER o SRR B A0

261 John W. Gelder, Air Law: The Federal Aviation Act of 1958, 57:8 MICH. L. REV. 1214 (1959);
LARSEN ET AL., supra note 49, at 26-27.
262 PEARSON ET AL., supra note 252, at 71; Gelder, supra note 261, at 1214.
263 f£ 1966 4 ¢, 3 E#y 3 ( Department of Transportation ) B » B #5470 22 5 4 2 48 2 W #1400 22 48
% ( Federal Aviation Administration ) » B2#/B 7 A7T% 9% » B 8403 % M P4 /& 4 ( cabinet-level )
A B By 7B Z ML o 4 1 LARSEN ET AL., Supra note 49, at 27; DEMPSEY ET AL., supra note 252, at 1.10;
PEARSON ET AL., supra note 252, at 72.
264 1038 - ( RAME R VA HEEMI T MRyt i’ FHEH  WE 2 #HELAZERR
MELEENER - Bt R IOBIMEAREZHSCTAM T 2P RE 05 RPL0 TR
BEE( A RAMER )T @4 %E B ( navigable airspace ) 4 : PEARSON ET AL., supra note 252,
at 71-72; Gelder, supra note 261, at 1215-1218.
265 DEMPSEY ET AL., supra note 252, at 1.10; Gelder, supra note 261, at 1219-20.
266 fr #E 3% Adam Smlth TIGEBREREHEOBEE Y > BURHRAMEE LN TRAEH - R
1B M Bk R A R EIE ZAE - MR E REQRE I - Lt — St e aflsr( a3l &
FRh o AR ERE) Bk BB IRA4E IR 5B o £ : DEMPSEY ET AL., supra note 252, at 1.12.
267 LARSEN ET AL., supra note 49, at 29; Id., 1.13-1.15.
268 DEMPSEY, supra note 52, at 4; DEMPSEY ET AL., supra note 252, at 1.15.
269 LLARSEN ET AL., supra note 49, at 29-30; DEMPSEY ET AL., supra note 252, at 1.16.
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R FEARIR R GIRE T » T B E R G 0k E E270, 5pat Kk F b
HREFRVT AR ERAMER B MG BENHERERRBEST

ERRAM o — B R b E &2 ( Department of Transportation ) & #272 »

(=) #FTHEHE

WIBBATHE - 1B RAMEEH ¥ | (airtransport services ) & »
Ry AR R EMEFE  HEBIFRHIAE LR EEZ S -

1. &% #F# (economic authority )

T ABRMEFE 30 PHETREBRET N EFEML > @ EEHIA B
" EE A4 B | (Air Carrier Fitness Division ) # 35 7 B 6945 4 35 £274

BARERZABH BHY5 QA B E B LET0 - b ATH B o 4" 8] £

70 g (BB )BT (AALEFLELR ) AT EHRNFERTFHLOE  ARIRER
R EEWRMER | BAAEEAMESHAE AHENRNYWELAE BEMERTE
ABNE  FEFERHEUTHE - % 149 US.C. § 41102(b).
70 FREON R AR E IR (R AEH  TIFEAT ) - FT Dk I R E AR KRR
RH o BRI AL PRAMEYER B R o 1978 F (MEEFMRRETHE ) D BB T FHH ERSF
TE &S & ERAERESE/RAAT A @A e 24 | ( public convenience and
necessity ) &9 &K » 4 F 449 - % : Havel, supra note 12, at 13201; DEMPSEY, supra note 52, at
123-124; 49 U.S.C. § 41102(b)(2).
272 LARSEN ET AL., supra note 49, at 3; DEMPSEY, supra note 52, at 123-124; DEMPSEY ET AL., supra
note 252, at 1.21; PEARSON ET AL., supra note 252, at 73.
273 ARSAFLE  FRFAUT AR FTEELEE | ( RETFEIRMEE 5 certificate for [interstate
or foreign passenger and/or cargo] authority ) sA & " 12 EH A Z M5 % | (2 m#E
Z)ERFE kgl sikr s F R8T 88 % T | (operatinglicense or permit ) A &
T fue €% A% E | (airoperatorcertificate ) - R AN B LB EHMMATH » AEEA" (&
Wit ) BE AR ARNS AT X LM @A - BREERT (8% )HFT
Z R B P40 o 4 : U.S. Department of Transportation [hereinafter DOT], U.S. Air Carriers,
https://www.transportation.gov/policy/aviation-policy/licensing/US-carriers (last visited in
2022/9/12); PEARSON ET AL., supra note 252, at 73; 49 U.S.C. §§ 41101 and 44705.
274 Id.
275 14 C.F.R. § 204.
276 U.S. DEP’T OF TRANSP. OFF. OF THE SEC’Y AIR CARRIER FITNESS DIV. [HEREINAFTER ACFD],
INFORMATION PACKET ON HOW TO BECOME A CERTIFICATED AIR CARRIER 8 (2012).
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fEh T BREHEMKENE DR ELSEE  E@WY FERABRBEBEEYS
MAMFEXERATEHG" ER AR S % , (U.S. citizenship » Bp [ A7 4 823 4] |
B R ) sk WA AHEE | 0—80.

2T s 4% E ¥ | (foreignaircarrier ) » A 25 % 15 DL ey 8 A 281, A
LR U SN EE T B ( Foreign Air Carrier Licensing Division ) # 3%

SMAEATZE F ST 282 B AFARAL I B A 2 E B AR 203 -

MmAFFHRIA MEALS4 ATH R 5 H 8T " ¥ H L FE ARER
BRI R AT R EH | AR FTAE AT A AN LA B 2850 f
HAb b8 E R F) 0 & 286+ £ Bk 30 kAR AR P RS M P A ] B K287
R et Bl et AA R AR B HR A —TAF B E £288 0 sLiEMUIL B 5L
RTELRMT RO IR - MR R AL RA] -

277 BEARRALE D RARFE N BEM B » EWI 4t (UL ) IR ETHE - RFE T H
XRAFZEB (FHFE ) BHRESL - £ Diane Westwood Wilson, Paul N. Bowles III and Jean M.

Cunningham, USA, AVIATION LAW 2022: INTERNATIONAL COMPARATIVE LEGAL GUIDES, 270 (Alan

D. Meneghetti & Phillip Perrotta eds., 10th ed. 2022), https://iclg.com/practice-areas/aviation-

laws-and-regulations/usa; LARSEN ET AL., supra note 49, at 205; DEMPSEY, supra note 52, at 123-
124; 49 U.S.C. § 41102(b)(1).

278 ACFD, supra note 276, at 8.

279 B A BUR e RS REAR AR T oM (@ )BT EH AR EAT AR AR 4 (citizen

of the United State ) » BZ @ e K REEFT RO T pAMAEES &R, - BT (L8 ) 2K
(&ERR) JEFHARIESERBANAZER T A EEE R 152 - AT EagE
FlEg— 2 ATHRGESER T rAEEES  FREMAE - T4 - £ 149 USC. 88

40102(a)(15) and 41102(a).

280 LLARSEN ET AL., supra note 49, at 205; DOT, supra note 273; ACFD, supra note 276, at 8;

Wilson et al., supra note 277, at 270.

281 49 U.S.C. § 401009.

282 U.S. Department of Transportation [hereinafter DOT], Foreign Air Carrier Economic
Licensing, https://www.transportation.gov/policy/aviation-policy/licensing/foreign-carriers.

283 49 U.S.C. § 41301.

284 14 C.F.R. § 211.20.

285 49 U.S.C. § 41302.

86 AR EUR (HHATFEH=ZR ) L st T MM EFE MR T A EES 2R
BRI KRSURETREEHETEENB  FLE=FE =GR -

287 Havel, supra note 12, at 13208.

288 J.S. DEP’T OF TRANSP. OFF. OF INTERNATIONAL AVIATION FOREIGN AIR CARRIER LICENSING Div.
[HEREINAFTER FACLD], FOREIGN AIR CARRIER INFORMATION PACKET 5 (2000).
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%1% - f£48 B &3 ( reciprocal recognition ) g fA g b - sk B gk #E % ( Euro-
pean Union » FTHEKH ) RBBR&FHE > TUAREEHRMH " B £5F
¥ T PR A SER] | e FIET - A ARAT B E A 0y 30 R 4 R 280 o

2. 22## ( safety authority )

Vel s T L E R AR EZEMEMRSE | (Air Operator Certificate and
Operations Specifications ) &) EE % » B TLFRE E BT HHEAET
EFEFERAZRGART > REWEE( RA )MEEWEHH20 LA TH
S BB T AT B RALE 8290 -

o AR FHATHEEZN RIELERT P EFAGBERNR S Y - BH4A
Ve (B3 ) ATIREHHRBAZTR S P22, MmAMATH E MR E » AthhER
BRR B F293 - HF T IEA

= T AMREN | HRK

B X A4 E B KA BT PRI RGN AT ASURARE T RE
Rk A AN - Eok > BAILBUEEE ABULRIRGRIR T HE (D
E4bE ) B3 | ( double-pronged approach ) sk 3 A% AT B 4% 2k295 » Bp 5] B ¥ ¥ 3%
HTEEMAR AR A0 | HEEE » BITHRR o

289 Wilson et al., supra note 277, at 270; DOT, supra note 282.

290 49 U.S.C. § 44705; 4 C.F.R. Part 119, 121, and 129.

291 FAA, Types of Operations, https://www.faa.gov/hazmat/air carriers/operations/ (last

visited in 2022/9/12); Wilson et al., supra note 277, at 270.

292 14 C.F.R. § 119.33(a).

293 FAA Order 8900.1, Vol. 2, Chpt. 2, sec. 1, para.2-107.

200 WA AEE (H3E T BmE ) Lo 48T ARREFE MR AR | 2R

REMR > A ETRFGHETEBNL  FLE=FH= ZHNE - BERA L ATLR

FAT FaiEsl @ HERRT B BEBEKX > BERE ( REHEMHE) L KT B

BHE oKX A A -

295 Horstke, supra note 149, at 17-18; LELIEUR, supra note 208, at 29; Alexandrakis, supra note

247, at 72-73; Patel, supra note 247, at 490; Stewart Jr., supra note 247, at 697.

206 4 B Havel #4xdR hey " 2 ARGEAR | > AXCTEAN—F&H (BPHE_FFH =6 ) a1/
DB R EM o AT R B (EFE  FEBARS ) pratthey T Bl (14

59'135(] S BPEBNT M  RRMAFRET TUAMAM Wy WK REATE AL EN

WA AMT BHEAM BT AR B REEYH T A BT s me

WARFE o JRBP > S ALBAE RAR A AR B " eI E  mE B F T A L AR IRBUTAE R
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BAEEE > RAMR (Br 1958 F (B Ak ) ) TR DT RS
(actualcontrol - Bp 3" Al 5K BE AKX ) 2 RAEHAML A
BoABRAMEEE & (RATHI ) 0 EHRMAELS R - 3THME R 4E 2004
FEERF o F T LA L8

fﬁ

Kb AREEFEREH" ARG | ZRORBHEX - AT » AUl
WA AR M B AL AR > BN TERS > HHEFTRM( GERAMELZE G
BRI ) PR e B A R o BAT N BE DA o

(—)1926 & (fr ZFH #£#* )

FRHMAARTY (X ) BNETE 8" rrasiirs ZRRHE
£ BB R 3N mIFtbEUE EF R e T I 3299 0 R kA
PREESL T BRI T AR AR ) BRGEARRN -

3k - T okf & £ B AR (citizen of the United States ) A 94122 % » 454

([Qul

fEAB o  mArdAAT FERAR RET BEEAR (LA ) AR
Fnz BN EEBAHEGEAEG > 268 ( Mk ) RALEEZBR @S %I K

ERR > BB T Hdrd# 24 - %4 : Jae Woon Lee, Regional Liberalization in International
Air Transport: Towards Northeast Asian Open Skies 210-212 (Aug. 2015) (Ph.D. Dissertation,
National University of Singapore), https://scholarbank.nus.edu.sg/handle/10635/122502; Havel,
supra note 12, at 13201-13202.
297 1971 4 Interamerican Airfreight Co./Daetwyler & » 2B R RAME LB & (B AEHRI ) %
PRERES  BRE Fﬁ T REEHBERANRSE » B H o £3%E P - Interamerican # 4
WRERGT MK AL ER BRAMEZR G 28 X ZRREEFY LR E Daetwyler
FriEsl ey B E & % %Eb WA NG F % d Daetwyler ( FFEBR AR ) Arizd] - EmER LG A
#HEB AR & % 4 : Ved P. Nanda, Substantial Ownership and Control of International Airlines
in the United States, 50 AM. J. CoMP. L. 357, 367 (2002); Havel, supra note 12, at 13205;
Trimarchi, supra note 122, at 244-245; LELIEUR, supra note 208, at 29-30; Alexandrakis, supra
note 247, at 71, 76-77; Arlington, supra note 247, at 144-145; Linzell, supra note 247, at 382-383;
Patel, supra note 247, at 490-491, 495; Trimarchi, supra note 247, at 29.
298 Century of Aviation Reauthorization Act, Pub. L. No. 108-176, Sec.807, 117 Stat.2588 (2004).
299 &é Bi4a Basu,%kﬂf 1926 i?<< MEBEE)F3F azAM" ﬁmz BAEL  MBRE - RER
HART (EFR ) BNETE - MAaTHACBRIERBE FTHE Ho LAANEHERSE
A% A B4R o eﬁiéﬁ—.ﬁﬂh&&lﬁ%ﬂﬁ PHTTHE CATRE  AXTRABERALKRTHEANZE
T8 IS EE K - £ 1 Air Commerce Act of 1926, Pub. L. No. 69-254, 44 Stat. 568 (1926)
[hereinafter Air Commerce Act of 1926]; WALULIK, supra note 15, at 41.
300 Air Commerce Act of 1926, Sec. 3(a). “No aircraft shall be eligible for registration unless it is
a civil aircraft owned by a citizen of the United States and not registered under the laws of
foreign countries.”
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RBERZES ( GIEZN 8L )R Z N Rk FEEFER =5
ZZUEHEFERE REANWETHERABRAEHGA LS > B2V 51%85 K2
# # ( voting interest ) 75 J& & B i A7 & 2 4 4% 4 ( control ) s0t .

mA MBI E (ATHER ) Ed - A ERTHEMNA @FAE AT BELE
18 & 5302 o ATH Bpth T AR B e ¥ 8 E ¥ (fledgingindustry ) 303 » if i8¢ %,
A8 B BUR A B R G BEA BRI SN E E304 e i RIAT Bk B F A LR
BEAN( AR )AAEGHEABS - B8 RYE(BE) REABEALT  ERTHAK

FALZE 35 B =T AE 300 o

(=)1938 # ( R M Z# )

AT H (Bp 1926 SF (e ¥k ) ) Math  MEHRERAMETE WA EE
BE R BRSSO B AT 4 =T R EE &S (Air Carrier Economic
Regulation ) 3% oA B " #FTA%% | I 69K E308» T prg M il | & K45 KA

FIA (SAHAM ) B MR a0 -

30t Air Commerce Act of 1926, Sec. 9(a). “The term “citizen of the United States” means (1) an

individual who is a citizen of the United States or its possessions, or (2) a partnership of which

each member is an individual who is a citizen of the United States or its possessions, or (3) a

corporate or association created or organized in the United States or under the law of the United

States or of any States, Territory, or possession thereof, of which the president and two-thirds

or more of the board of directors or other managing officers thereof, as the case may be, are

individuals who are citizens of the United States or its possessions and in which at least 51 per

centum of the voting interest is controlled by person who are citizens of the United States or its

possessions.”

302 Molepo, supra note 145, at 66.

303 U.S. GENERAL ACCT. OFF. [HEREINAFTER GAQO], AIRLINE COMPETITION: IMPACT OF CHANGING

FOREIGN INVESTMENT AND CONTROL LIMITS ON US AIRLINES 12 (1992); LELIEUR, supra note 208, at

26; Arlington, supra note 247, at 140-141; Linzell, supra note 247, at 382; Stewart Jr., supra note

247, at 689.

304 Patel, supra note 247, 489.

305 GAO, supra note 303, at 12-13; Linzell, supra note 247303, at 382-383, Id., at 489.

306 Horstke, supra note 149, at 16; Alexandrakis, supra note 247, at 73; Arlington, supra note 247,

at 139-140; Stewart Jr., supra note 247, at 689; GAO, supra note 303, at 13.

307 1938 F ( RAALZ® ) A 11 EF & (title ) - 4831 73 kX - 481 1926 £ (MEH ¥k )

8 14 e HHRAMEE LRI ERET A BERD - % : Civil Aeronautics Act of 1938,

Pub. L. No. 75-706, 52 Stat. 973 (1938) [hereinafter Civil Aeronautics Act of 1938].

308 Civil Aeronautics Act of 1938, Sec. 401.

309 B (BB ) BZOBEGRGERBPHHNEARREELR AR EZEATR " MEF

¥ | (air carrier ) B » 4pf5 R 35 T ET RS AR M 28R T RETH  2HRRAM

FEMENERAR - JBR  £1938 F ( RAMEE ) R > | AAAHIIES | HhRIE
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o BEARE AN E BB IS0 ZEHLET RTER RIEFBE
BRTRAEHGFZFT RS PTAMEIES | Hakey RA1A2 3T A EK
SN F AR AR E EREHEF 532 LU IR RIR IR H Ay AR T 313
PR T RARIEA AR E e RAI B R e 51% R 3 F] 75%314 -

(= )1958 & ( ##ks 2#* )

h (£B ) BRAMZHERGETLS 20k 44 1038 £ ( RAME %) ) A M
"R RESLYE R ARG HL T RS T BATRIL AR c R AETMEFE
(EEHERARG M8 @ b RAMTENE  F ARG @B g
Wb (@M )T (84 ) PHER R LR ARG 9320 BB A7

PR BE A 12 SRS 7R P AR AR AR 0320 B T AR -

CmA" AAMEFELTRAMEZEME  ATRZH - 4 : Civil Aeronautics Act of 1938, Sec.
1(2) and 401(a)(d).

310 Civil Aeronautics Act of 1938, Sec. 501(b)(1).

3u Horstke, supra note 149, at 17; Alexandrakis, supra note 247, at 74; Arlington, supra note 247,

at 141-142; Patel, supra note 247, at 489; Nanda, supra note 297, at 365.

32 R HRARGE RAMRBARSY] > RT IR EBERRARCELEANTIGOER IS

ST AFEARHT ( HALEEAE ) AR URFARMEFERRAMEEE > MR E AR ST

#]% o % : LELIEUR, supra note 208, at 26-27; Linzell, supra note 247, at 382; Patel, supra note

247, at 489; Trimarchi, supra note 247, at 27.

33 S EBEAB AR 2 N8 ka0 1938 F( RAMER ) £RARLEME AL

BRI e XA 3 o flde - ek (A E ks ) ey MEHESAAT RBERES (&

WHHEN RS ) e R UIRREAT EXR A RIRKBEREL (LELE
Mo~ ABHRA ) R WA s BIRF - EAE R RORMEIIR S B Ay T #E4] ( control ) & A4 -

baktse s T A (own ) iEH (control ) &AM | o

314 LELIEUR, supra note 208, at 27; Civil Aeronautics Act of 1938, Sec. 1(13).

315 Trimarchi, supra note 122, at 244; Trimarchi, supra note 247, at 28.

316 Horstke, supra note 149, at 17; LELIEUR, supra note 208, at 27; Alexandrakis, supra note 247,

at 76; Arlington, supra note 247, at 142; Linzell, supra note 247, at 382.

37 1978 £ (MEEHMREHE ) MARAMEEE TR @FEH LR RAM " T
FORIBERE T A SES] BR BOREAH 1058 F ( WIALEK ) MA T EHEE - K

X EREBEZEBENL T4 - 4 : Horstke, supra note 149, at 17; Patel supra note 247,

at 487; Nanda, supra note 297, at 365-366; Airline Deregulation Act of 1978, Pub. L. No. 95-504,

Sec. 8, 92 Stat. 1712 (1978).

318 Federal Aviation Act of 1958, Pub. L. No. 85-726, Sec.101(3), 72 Stat. 754 (1958) [hereinafter

Federal Aviation Act of 1958].

319 Federal Aviation Act of 1958, Sec.401(a).

320 Jeffrey Donner Brown, Foreign Investment in U.S. Airlines: What Limits Should be Placed

on Foreign Ownership of U.S. Carriers, 41:4 SYRACUSE L. REV. 1269,1275 (1990); HAVEL, supra

note 12, at 138; Trimarchi, supra note 122, at 244; Trimarchi, supra note 247, at 28.

321 Pub. L. No. 103-272, Sec.41102(a), 108 Stat. 1119 (1994); 49 U.S.C 41102(a). “The Secretary of

Transportation may issue a certificate of public convenience and necessity to a citizen of the
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M (NaRaske) )T FRAR 8RR AIESHNESET TUMAM
DR HAERIM R @2 e AT EBRALFHEH 75%60 T RAMESS  RE
BAEHEBRNRS 4 " AiA RiE4] (ownorcontrol ) 324 | 5 5% > AEARAR
"EFR CE0X LM EFERE ) XREMTERARBRATAGEIRALRY
ootk BB HET NN RTEEBERANRE S H T FIRIEHSS ) o

A —R o B (EhRid ) EENREFE  LRBEEHELRARS 4
F R0 (shall ) £ 1k« A8 AT 2326 - ) - AEARATE (A ) A5
BT EMAERMEFE £ PE MAMRIRETELEEFTRAY
( substantial change ) | 8% > JE}S 4 B B 2RUi8 4o Y8 #3328 o

United States authorizing the citizen to provide any part of the following air transportation the
citizen has applied for under section 41108 of this title.”
322 49 U.S.C. § 40102(15)(c). “a corporation or association organized under the laws of the United
States or a State, the District of Columbia, or a territory or possession of the United States, of
which the president and at least two-thirds of the board of directors and other managing officers
are citizens of the United States, which is under the actual control of citizens of the United States,
and in which at least 75 percent of the voting interest is owned or controlled by persons that are
citizens of the United States.”
323 R (X&) RAE - ZEEAH T SPRFA ML AH (HAREFRMEY ) A RS
HEWIEFSBAA( P RBELBALNRE 2 H ) THA R RRHER DA LRS - AR RAMELB
G (#BAHERHI ) BBEH L (44 Page Avjet £ - Intra Artic Services £ + Northwest/KLM
II£%) » ZAEEEETHLEN T SR ARmEs | (foreign total equity ) &9 MRH] o 4 Bl AT
BBEAY TR » RSB A TAEI 4T EE N4 » sbBP R H i - % : HAVEL, supra note 12, at 138;
Molepo, supra note 145, at 67-68; Stewart Jr., supra note 247, at 703-704; Brown, supra note
320, at 1275;.
324 Havel 32 Ash % ¥R 3 - ARLARL  oMEAMEERSL " L | (or) mIEB KA
ERAGHE T F R Rk (and ) - BEFEEARBGLARL"T RorAE S BRI (B 1958
F(mAAER) ) RET BTHIES R o e E R AAT MRS NG E o TR RARESE H Y
WA EESEG TIIAET T4 | 09 F KRB - % : Brian F. Havel, Mixed Signals on
Foreign Ownership: An Assessment, 2004-2008 AVIATION L. & POL’Y 13125-13126 (2005); Havel,
supra note 12, at 13204; HAVEL, supra note 12, at 139-141; Stewart Jr., supra note 247, at 705.
355 AT RAFHRES L RER T ASUSETENR Y 4HEEKRHN (FRAMEZLZERTA
R ) AARORG TR T A BITEENE > R E -
326 49 U.S.C. §§ 41110 (e)(1) and (2).
327 Horstke, supra note 149, at 21-22.
328 14 C.F.R. §§ 204.5(a) and 204.2(i).
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CEERZTHRAE

(— ) #747 : 1989 £ LU 5f

ZEE R (BB ) BUSRITA R E0 LRI T FIRIES] ) 60 TAR

B bhnT BERES  FEMRARES - AR BEEZNETHEST  AXHH

4 T 48 AR 424241331 | ( control through personal relationships ) st & " g4y (4%

B f& & RMER 4 ) #£4] | ( control through equity ownership ) » 77 £ & # B 4
RUEBRERGE ey (P ) mEER (%) BAS2.

n\\«

ot (Bpatrizs) )eE 2" S RFH RGBS 4 e X
A e R e — 5 FF T AR B UCHE5K334  ( buy-out provision ) % #
HEFmmRe " am (424 ) ¥4, (negative effect ) 335

329 LELIEUR, supra note 208, at 29; Trimarchi, supra note 247, at 29.
330 Horstke, supra note 149, at 18; LELIEUR, supra note 208, at 29.
330 A B T B AR AR | A X E4E /4 Interamerican Airfreight Co./Daetwyler & ( 3%
R 207 )RR T EZMRASTFORBE AR AMABREMG 0 AR EE T TS
G R K o sbsh > RAAZE L B &4 Premiere Airlines % - #7% " N5 £ F AL HEE ) &b
FThfa 45 B X B A 2,5000 & £ 46948 k1% | 2L & & Intera Arctic Services Inc. & » ## T A
NEZMR(LEAEFORE HBEAQNAAERGOIRAL2NEFERE  AARE LR
BB AR AT RIEH 5B 092 % S - 4 : LELIEUR, supra note 208, at 30; Alexandrakis, supra
note 247,at 76-78; Arlington, supra note 247, at 145-147, 152; Patel, supra note 247, at 491;
Stewart Jr., supra note 247, at 708; Nanda, supra note 297, at 367, 370-372; Brown, supra note
320, at 1276-1277.
332 Horstke, supra note 149, at 18.
333 AR R T AR o R AE T EBRA (M) HBB(FE ) pEe e
YA A FI BT FIRAERIEE e ?%i&‘;%ﬁl % ° #t4h - 4 Intera Arctic Services £ F » E# &
Dt (B BR Al ) BAE RS REHEFRE T B RFICHEIER | o S Page Avjet
% R Fl &y % - Intera Technologies, Inc. ( 7k l MR ) PR R B (X 2R BERAMBIY )
TR NG A4 (BB ) #£404 - % : Alexandrakis, supra note 247, at 78; Arlington, supra
note 247, at 150-151; Stewart Jr., supra note 247, at 708-709; Nanda, supra note 297,at 368;
Brown, supra note 320, at 1276-1277.
334 fR3g " M’IJ\"J’Q%HU% IR RIS ERSHRENHT > BRAGAT A(W3 ) BE ) (fair
market value ) B = 3% R AATHH 45 T HBE MY o MR R % - Ti—F 2 F
Intera Technologles Inc % o gbsh o EMF ;i’i &% > f£ Page Avjet ERBIR R EE T - LA 4t
T EBERM  RRRET B maE FRE BRAMEZE CLERHATHAFREATEE
FRBIE4FE R ARME, AT AHER AR S » ¢« 4 : Alexandrakis, supra note 247,
at 78; Arlington, supra note 247,at 147-152; Stewart Jr., supra note 247, at 705-709; Nanda,
supra note 297, at 368.
335 pr3g T Am (42 )BE G (FR )ERHEARHNN BT EESTHEE ( AHERME)
PEHIHE - ﬁ%ﬁﬁﬁ%%iﬁﬂ(m%k@@%%% FRAE %ﬁitﬁﬁﬁiﬁiéiﬁi)
BENGNBEERR  EME NG EL (TR ) EHH - %4 ¢ Alexandrakis, supra note 247, at 78;
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(=) ##7 : 1989 % £ 2001 F /]

MmEEZEABFROE R T HAEMEFES  LBRA BERE | RA
EEAAARE " BRI HEE ey Ay o Bk W OF BRI e R AR
SRR E R R3S BpE N G R s  F R AR89 ja ( Rk ) H
i B Koy R B o

@b RET EMAKMAA IR ARER E 0 T SNEF A R AR
RAE A EE 49% WA " RaH | ERREPAERA o gboh > £ FF
G S BB SRR EFLATTCT RN EELZE® XA R

Arlington, supra note 247, at 148; Patel, supra note 247, at 491; Stewart Jr., supra note 247, at
705-706; Nanda, supra note 297, at 367-368.

336 T ERRES  ARERAMEEAETRG T HLBE AT BERF > RILARMR
PEENMHEREXINRENTR  2F R BLRE BT %f%i:( %) At 'fﬁiﬁ g FRIRERAT
AR Ak o dEob o EBIAT KRE ( BISiEh )RR M’F EEIE 25 ﬁi@kdﬂl%( CERIP N

BMmEZF¥HaFia aZp=e 5%%’1‘1 R EREZME m%}% ) T s, B PR A 64 SR RS AE B A
( economic partnership ) » stk A ( B ) ,é},LL'rb‘i;,ﬁ,%;}; % : Horstke, supra note 149, at 20;

LELIEUR, supra note 208, at 31, 34-35; Alexandrakls, supra note 247, at 79-80, 91; Arlington,
supra note 247, at 157-158.
337 LELIEUR, supra note 208, at 31; Patel, supra note 247, at 492.
338 Molepo, supra note 145, at 67-68; Nanda, supra note 297, at 368.
339 fesbhdl > AR @M B ABETRTH T THREH L RE » REF (HAREWR) )
W MR B EBEBENG > ChoaTi - A EMIFABEETREH SR 40" 2%
HE 9 wedtHt T ©FANSHEB4EM1% | ( #4 Continental/Air Canada £ ) & " #3784
Qﬁéi)ﬁ‘%@ﬁ Ml faehTret: | ( 1&] izn Northwest/KLM IT £ » USAir/British £ ) #47# & » MK

BEHHERR A EF ¥ BB BB E - 4 Molepo, supra note 145, at 69-70; Horstke, supra
note 149, at 20-21; LELIEUR, supra note 208, at 31-34; Alexandrakis, supra note 247, 82-83, 88-
90; Arlington, supra note 247, at 157-158; Patel, supra note 247, at 492-494; Trimarchi, supra
note 247, at 30-31; Nanda, supra note 297, at 369-370.
340 fr Northwest/KLM II £+ » B3 £5k " R & ( 2484 & ) # 8% 4 (loan contract ) i k
IR A - AR AR SEAE AAE 3 702 %é’}#&?ﬂ AIEHAFT A REEHRAS  BFREHRAAH A

3 B A F¥EH# - 4 : Havel, supra note 12, at 13206; Linzell, supra note 247, at 383-384;
Stewart Jr., supra note 247, at 710; Nanda, supra note 297, at 369.
sat BT SN R A B L TR B 49% | 84 A% o f4 4 Northwest/KLMIT £4k#k 3 - £ % — R
w3 % ( Bp Northwest/KLM I % ) + » KLM & $t# A Northwest 8] ( B Wings Holdings )
56.74% T B AEIMELY | ( B3E 5%E RAMAR ) o EER IR L ( BPINRAF A R ) B A
AHT FRIEHER  RE > BREKFALBIRDE 25% K - EWHIFHELE —RPFE
( Bp Northwest/KLMII £ ) 74082 3T L& % > A RXEAF KLM # 4 Wing Holdings 49%#4
PR s (835 10.54% 00 R A AERL ) » 3t ) 52 s AT B B 75 AL A% - % : Molepo, supra note
145, at 68-69; Horstke, supra note at 149, at 19-20; AlexandraxKis, supra note 247, at 79-84;
Arlington, supra note 247, at 152-154, 156-158; Linzell, supra note 247, at 383-384; Patel, supra
note 247, at 492-493; Stewart Jr., supra note 247, at 709-710; Nanda, supra note 297, at 368-
369; Brown, supra note 320, at 1278-1280.
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a2, AER BESPRAABEEZTFR RT3 RERT SPEREREF L
RE > BlAk&F BB TLE ] 6 BF 5344

Rth o ERI MG LR R R Feiey (T ), o 28
s Ep Y TR A AT ETE R FHG B RAT 2
BRIREA (BB )IEH 0835 R > E/ERREIF - EH AR AU
(457 2B 35 A Bty 4830 ) VR AR 3s oY AT #2340 o

(=) %K : 2001 £

F£ 2001 89 T o1 BB EH 14 > £B B @ ( United States Congress ) %
"RREES MERERRREHAMR A 2 RGBE B
PR SF347 5 MESER SR AT HA ( BP 1089 4 % 2001 £/ ) EHEBI P - AAELEIR

R AR 3R Sb R 348 o

342 4 Northwest/KLMI £+ » KLM RAM AR EF @ Txe) " M50 EE & AE - 3%
AR HRACEW IR AZEL TREHES 2 ¥R F > BREHEETE FPRIGR - mAEF —RF
3% % ( Bp Northwest/KLMII £ ) % » EH A LA RTAL " £ LSRR EFRRILAI S0 E
FETROEEZE G (ARPITEEG RLEZBQUAMBEZEGSE ) (w5 - 4
Alexandrakis, supra note 247, at 80-82; Arlington, supra note 247, at 157; Patel, supra note 247,
at 492-
3434zle>?agr:1))drakis, supra note 247, at 82; Arlington, supra note 247, at 157; Patel, supra note 247,
at 493; Trimarchi, supra note 247, at 30.
344 fr b BUE B AR Je AR BUR 09 BB R AR o T SV B BE IR H 00 F F R IGAPE (ple
USAir/British I~ IT £+ » & K3H EHRIRALL % $ ( Supermajority ) - BpE4F % & 80% 4
EORE )  SSBEREFRA RO LAEFGTREEEE & (4o Northwest/KLMI ~ I
% - Continental/Scandinavian £ ) s 4h » EHA AR T SPRIGREET L A FHERERR £
B . Rl A BAEAMA R eAE S o 4 Molepo, supra note 145, at 69-70; Alexandrakis, supra note 247,
at 82-84, 87-89; Arlington, supra note 247, at 160, 176-177; Patel, supra note 247, at 492-494;
Trimarchi, supra note 247, at 31.
345 f& Northwest/KLM I &£+ - :##3f 4 %322 " KLM ¥4 Wings Holdings &y pkmr4ast » R £
FiT A MM ¥ Northwest B % 25§ ey B2 | A& " KLM #1 Northwest 235 A %% ( f 3 )
FLER B 355 B4 Jlﬁﬂziﬁfi KIM A/ XFHR » Z8BAEHee " 28R % | » # Northwest
BAFE I HI# - 4 U.S. DOT, In the Matter of Acquisition of Northwest Airlines by Wings
Holdings, Inc., Dkt No. 46371, DOT Order 89-9-51 (Sep 29 1989).
346 U.S. DOT, In the Matter of the acquisition of Northwest Airlines by Wings Holdings, Inc.,
Dkt No. 46371, DOT Order 91-1-41 (Jan 14 1991); U.S. DOT, In the matter of USAir and British
Airways, Dkt No. 48634 and 48640, DOT Order 93-3-17 (Mar 15 1993).
W ABEBE AN A MRS RO T LY BT LA 2003 Fa15 EFE (B 1958 £
CHEFRALZ L ) R XM A PR3 T BIREES ) &R ) S SRR R L HIEH IR 2005 F47
BN T ORE R T RIS 3%‘%"3 % #9¥% € MR 2 78 2L 38 40 ( Notice of proposed
rulemaking ) & R #t 5 £ - % : HAVEL, supra note 12, at 155-162; Patel, supra note 247, at 494-
495, 498-499; Havel, supra note 324, at 13126.
348 Linzell, supra note 247, at 383; Patel, supra note 247, at 495, 498.
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PRt tr AT B T SNR A B A TR A 49%349 | LAR T AR A AR A B 4% 3R IR iR
YR K0 eI BRI EAAARE T TR N e HEEEEMSA
T LR ECGE  ERES kT e EWEREL o B8 mrRE
(RE -~ FRE ) EWES | 930E > QB HEE -

e B N2~

EHmz AN BERE AT AXRAMZEERR $9FE 5 TAN
FBE(H rAMasEs R )QEEERER  BARRWIETFFTT W
EFRHAAERGBE KK - BAESBRE " RAMZEERIARR 6947
B MBS EAER IO THER - REIEE T4 -

349 £ Virgin American % ¥ » %8/ 3) ( Bf VAI Partnership LLC ) Br | ¢.4% Cyrus II LLC - Black
Canyon LLC £ N ey E Z R R » ARG LT SPEFA R EH EM A 49% 9 F R > Mg HE ( AR
Virgin America ) #AE AR BB ERANR S % , © % : US. DOT, Application of Virgin American
Inc. for a Certificate of Public Convenience and Necessity, Dkt No. 0ST-2005-23307, DOT Order
2006-12-23 to Show Cause (Dec 27 2006), at 15-16.

350 U.S. DOT, Application of Virgin American Inc. for a Certificate of Public Convenience and
Necessity, Dkt No. OST-2005-23307, DOT Final Order 2007-5-11 (May 18 2007), at 3-4; Patel,
supra note 247, at 495-496.

35t J¢ DHL Airways ( ASTAR ) £+ » SE83 s " ok (R BE ) RE  REARLEAAKLE
AT (B R 23k ) ek &mﬂ%;lh*“%@%?%(ﬁﬁwa<Um)ﬁm%mi
TG R EER S LRRFET £ER ( BHER ) THE ¥ - B ASTAR( xR H DHL 4
Eams ) EAMBFA ﬁﬁ%ﬂié@ HEEEAL ( consumerbeneﬁts )3 E - 4 :U.S.DOT,
In the Matter of the Citizenship of DHL Airways, Inc. n/k/a ASTAR Air Cargo, Inc., Dkt No.
0OST-2002-13089, DOT Order 2004-5-10 (May 13 2004), at 27-29; HAVEL, supra note 12, at 149-
150; Trimarchi, supra note 247, at 31-32; Havel, supra note 324, at 13128.

352 BERIMRA T AIMSNMEMEFEHABAEFEA K TR L - £ DHL Airways ( ASTAR )
Zd , E#HI ( UEATECERE T Burton S. Kolko ) 1234 " ASTAR ¢z DHL Holding M 75 % 2 4
3 4 ( Aircraft, Crew, Maintenance and Insurance Agreement » Bpi&#8%2 4 ) > BIERE » bt
( non-exclusive ) 24 » B ASTAR p & &e9 £ B ( K4pi&d ) 735 - 75 DHL K& magssey &
F 35> %A R DHL Holding sA % \F 3TRA 2 #9869 F &, » # ASTAR B £ :P’E%J # o | MefE Virgin
American £ ¥ - E# 22 F) & Virgin American A B " %4 CEO AZE |~ T &P Vlrgin Group #
FFEERAMNEGHE  FREN LERERAH T 5 T4 (£ Airbus - GECAS R ) stz %
B 74 » AT Virgin American 53 ® s Z & a9 F] - T AEE4F Virgin Group # Virgin
American & 4 — R REHGEN ok E o U b RBHER AT T TR 5 H
TEEWERES BT HERE (RE - TRE ) EHEHF  HKRARAZE - 4 : U.S. DOT,
In the Matter of the Citizenship of DHL Airways, Inc. n/k/a ASTAR Air Cargo, Inc., Dkt No.
0OST-2002-13089, DOT Order 2004-5-10 (May 13 2004), at 27-29; U.S. DOT, Application of
Virgin American Inc. for a Certificate of Public Convenience and Necessity, Dkt No. OST-2005-
23307, DOT Order 2007-3-16 to Show Cause (Mar 20 2007); U.S. DOT, Application of Virgin
American Inc. for a Certificate of Public Convenience and Necessity, Dkt No. OST-2005-23307,
DOT Final Order 2007-5-11 (May 18 2007); Havel, supra note 324, at 13129.

59

doi:10.6342/NTU202300834



sboh o BEARERT AR T R B HAMA TR 3 E (Civil Reserve Air Fleet
Program - F#% CRAF 3% ) - @ ABMEF LA RAME B TR A R AT H
ZRAEEZBEHIRET » ATAEESE 60 & Z o) #E353 - ff T 4L -

353 L EBKT - AR rAMSES L B2R - HT ERBARAMES OB ERL  H4EEw
FE_HHE_BRE - % : GAO, supra note 303, at 50-55.
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S=8 BPNENERARI : RE
B 4

(— ) %RAHEHE

1 R F R

YE 2R 86 5 — R R RBAAMEE S eI ARES > (MLEE ) BARYE 1944 F
( Z Aty ) B A4 FATIRIRGYARE R\ kS DAL TR R
TN FABAESSS - MB LR BEFBNLEM——MES - UAHRMEHE TR E
MEEEEMM aF T MEEZYRERY ) " HRMEER  FEH -

2. FTEBEHE

st T gresE $#358 | (air transport services ) # > (k) &

100 #% 1I8ME - MABF O R ERBREME " #T | (license ) - B4kt

"R HEAERS BRI A5 o T TR A EAES] AR
(%5 )2E ARENZEE 101455 178 -

BE T AR ARBAHZEL £ | (foreigninternational air carrier ) -

EREALERKEHFTHE  FEET BIEAHLLSC o HERE  TWRF30 - [ 5 4F

354 fhe Al (2007 ) - (FALELHR ) » B 66-67 0 15 L4k o

355 (ALEE ) F 14k

356 Hiromi Hayashi, Japan, AVIATION LAW 2022: INTERNATIONAL COMPARATIVE LEGAL GUIDES, 163
(Alan D. Meneghetti & Phillip Perrotta eds., 1oth ed. 2022), https://iclg.com/practice-
areas/aviation-laws-and-regulations/japan.

3 B R @EE o mkE ExhLEHK (P ?i‘% T 595 % ) ®@au
https://www.mlit.go.jp/about/soshiki.html ( & @%@J 120229 12 H ) o

358 preR T MEEHRFE ,  AETREFR Lxﬁiz?_%é‘éii%%’-‘ B REHRBMZFE - | AMS
£ AR (RAMER) %2 6% 115K S0 T RAALE @yﬁjﬁkiﬁk XA R )
Bk ABEAT RAMTEREE RANENL Fohitc 2 (MEXE)FE 245 17 %
359 ( ALk ) % 100 45% 2B EH 478 -
360 JLiR AR T BISALARE | o ARFS AR RN SNE S B ORI AALAR o £ (AR ) B 126 455 178
361 ( gk ) %129 45 % 178 o
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W b ey T opR M ) B R304 o M AT H EEAR AT M AR — B4R B A i &
3655 1% HAPIE SR T PR A M ILIES] | BR300, M AEAT KM LR E
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https://lis.ly.gov.tw/lgcgi/lgmeetimage?cfcec7c8cceccfefesecbe8c6dacbezeb » ( &% B E B
2022 £9 H 128 ) o

506 A EBNPERBE 86 F12 A 16 BAXBET  AREGHNEWART BEZEE
1145 4 SRR EMAXE (1997 ) » (FRAH 55 RBUFRE S 427238 ) » B¥ 1-2,13-
17 » https://lis.ly.gov.tw/lgegi/lgmeetimage?cfcec7cb6efc6efefescbeecd2cecech » ( &4 HIE B -
2022 £9 H 128 ) o

507 IEBRREMMAXE (2001) » (FR4AF 55 SRBUFRE S 8026 3L) - A#E 75, 77-78
https://lis.ly.gov.tw/lgcgi/lgmeetimage?cfecbefcocfeecfeecscec8cadaceczed » ( & A B E B

2022 £9 H 128 ) o
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AR E Lo TR LA B A AR R A A0 B 6 8 S o e AT
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513 S Em s NGB NG NE . @uk o https://www.tigerairtw.com/zh-tw/about-
tigerair/about-us ( %% %% 8 : 2022 £9 12 8 ) -

514 3R AR (2014 ) » (SLOEFRA4R ) 0 103 5 1088 » B - B 570 KR ©

515 3Lk /A4RE (2014 ) > FlAT3E» B 74 °
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"W FH R EEKS HBE SRR B REER - B £
HATE T BB () AR i HuERlaE  €F Kk, T EFeRE

R T %‘iﬂ}%’/\é\ ] °

e kB REEERE 0 REEAARALEE  BF ERER
"TRAMEAEE MBERFEAATR FRAARGTHARNE - RFRRE R
R B - MAF R LHHK R 5 4R B RBCRAR N FHEF
BB ATSS | s AT B EARE59 | ( national prestige ) % - sbsh - AR B R %K

2 EE LERAENRDILBEOREEREERT - BTN -

58 g BERAMEEZE (B ARRHREMEFE iR | 2T BREBETHE

TRFE (9 ) BMER | ERE N LA 5 (public interest ) 84 F 3R » Ewi4afl ; Bk » 58
makh " AR F LN AM (BPRAFE ) SIEHE a0 h K ABRATHE RHR
DR N HAEFS B3R, o 4+ WALULIK, supra note 15, at 16-17; Wassenbergh, supra note 125, at

203-294; Zaidi, supra note 153, at 14.
519 WALULIK, supra note 15, at 65-67; Horstke, supra note 149, at 13; Zaidi, supra note 153, at

14.
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BT A EREBT BEREREHE  URT BT E
WMo BMEER B AXCHNEF _FEURF=ZF 5 BITRE
N BAEAT AEXIMER WAER HARSE " BEMEXHATY

—Fy  wBEY > THEZRARRKEAEL  BEXIEEHY T SLEBULEE
(BRI ARAMEEERE ) WBE  EMATHRSGRIEE -

WF R ERAET BEMEARS  AS  RAFKRS T MEBS
IR L B ARG R AT R R R AL BRRAAM
& # A bt , ( liberalization of international air transport ) &y 2 2¢ 7% & - R
ERAF S BB FIirE T RaRIRR A AL Z E e E— SRR 5 B L
AL fuena) ((%es ) B9 | (airlinealliance ) ~ " 3E35 £ A #3% | ( code-
share agreements ) % % R.696-1F 5 X522 » REHLARBATHZ K - JEREER
B BR824k ((synergy ) 523 o MERT B R & SR AR AR A AT B P AR (45 )

REAMA )54 AminAGE - meTahe T

520 Horstke, supra note 122, at 29; Horstke, supra note 149, at 38-39; Zaidi, supra note 153,
at 27.

520 AR MR RAAMEERARRE EXRA T A MaEd , 2R 0% TE2EE—FF
— B . 5} : P. P. C. Haanappel, Airline Challenges: Mergers, Take-Overs, Alliances and
Franchises, 20 ANNALS AIR & SPACE L. 179-181 (1995); Francesco Fiorilli, Ensuring Global
Competitiveness in the Airline Industry, 11:1 ISSUES AVIATION L. & POL'Y 101, 111-112 (2011);
Ricardo Fenelon Jr. & Isabella Vilhena, Liberalization of Foreign Ownership and Control
Rules of Brazilian Airlines: An Analysis, 46:4/5 AIR & SPACE L. 569-570 (2021); Lee &
Varottil, supra note 123, at 52-53; Molepo, supra note 145, at 62; Horstke, supra note 149, at
38-47; LELIEUR, supra note 208, at 13; Walulik, supra note 498, at 234.

522 (hRTHAMUEASN BB LEF R (MEFEM ) 6K a3 T 6F4% ) (joint
ventures ) ~ " e E L4 e % | (airline franchises ) » AR H b5 £5% ( IRF ) &
AAEHHBRE - MR ET—F %+ : Jae Woon Lee & Seung Young Yoon, Cross-Border
Joint Venture Airlines in Asia: Corporate Governance Perspective, 21 EUR. BUS. ORG. L. REV.
709-711 (2020); ITF, supra note 13, at 86-94; Haanappel, supra note 521, at 183-189.

523 Trimarchi, supra note 122, at 237; LELIEUR, supra note 208, at 15-16; Fiorilli, supra note
521, at 112-113; Haanappel, supra note 521, at 179-180.

524 Horstke, supra note 149, at 43-46; Braun, supra note 245, at 351-353; Fiorilli, supra note
521, at 112-113; Haanappel, supra note 521, at 180-181.
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— > ERBERRAE

BALE B ( BALREANT ) HAINB] B RERRBAR? . [ BRELE B
B AT AR kHER (e ) AT Bk AT B A HE
FHAEZEABFAE Xk LEZ AN NEREA (B B AL E IRF #2528 )
LA B R AR (B B POAL R SR AR50 ) By AR L] R il AR sse o

Ko ATRETR (BPIE BB RARE ) S E e B R BER Y » Bark i
BB AT BE (A% )ABS - TERRAMZEERRE  FERY
ElE S RIS AR MR | ke B g b A AEs2 o M T B AS8 | L
BRI R (4552 T AR EWI TR AR T 8RB WAL E MRS )
WS R BT TR AL

520 AT MES (ERRERREY ) RANEFEH NGB FELEHE-_FF—HF =AU
R FEWIBNE

527 HAVEL & SANCHEZ, supra note 12, at 88; WALULIK, supra note 15, at 11; DEMPSEY, supra note
52, at 560, 594; Hocking supra note 214, at 41; ICAO, supra note 244, at 1.

528 1L 1944 F ( i ad ) Al AR EFRAAZ GO mEETY > ABRKB R
Fon B EBHBRAR ( BBRBHA ORI ) EAEAAE | o GBE T ARSI 15
HMEZBY  HHARMFREING  TE— S 2L E -_FE_HH _ARNE

520 LA B (B 1926 F(MEMER) ) Ak > HH L dibp 45" prak s B R LT i
AN(ER)ABEOHA | - HMBRMEERGPEED  TE—FSEFE=FEHENE -
530 World Economic Forum [hereinafter WEF], A New Regulatory Model for Foreign
Investment in Airlines 9 (Jan. 2016), available at
http://www3.weforum.org/docs/IP/2016/MO/WEF AT NewRegulatoryModel.pdf; HAVEL &
SANCHEZ, supra note 12, at 88; WALULIK, supra note 15, at 11-12; SCOTT & TRIMARCHI, supra
note 222, at 107.

53 AT BR (A0 ) ABEAESHER | 69 % ASUENTES > EITERENL - F4
FOELEZHANE -

532 DEMPSEY, supra note 52, at 560; Horstke, supra note 122, at 26; Horstke, supra note 149,
at 11-14; Hocking, supra note 214, at 40-41.

533 AR REEAFRREET PRAMBIESR R BHEIRELKR T BERE ) B8 E
THERBRAMEZEE NEER | FEETF_FFWEHE AR -

53 AR T ARERN > ARE T FRENFE . F O REZTRAFERE BB EFZTARER
RMEEAERR T HER ) FEEF=FF 0 F=RANE -

535 HRM T BAKAEGIE T PR IR o R BRI BR (A0 ) A E s FARBEA
FkREFEBE |  FEFE=FE=GF —HANE -
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Ent M EErad U R B a4 (closelink )538 | » 24T
ETEET A RIEF  HARMEFE TR AERGER - MRS
# CRAF 3t & » RERE (R E R )R - b A XREPABE - 4" A7
AP M RFERGEG A (7R EEBANIRE T ) - AR
WUATHEd » ARAAMAER > AREERET REEH -

536 A ABE (Bp 1926 F(AEm¥ k) ) AT T A RIS Rk AT BA
( commandeer ) R A A2 % | FlEMEEHE - B A LR EAT MR S RO BE - T4
M TER AT EREARRT MARAMES (FE > BTHENL  UABER -
g T R MM E M | 3£ ( Civil Reserve Air Fleet Program » F#5 CRAF 3t % ) - 4i%:8
(£8 ) M E ¥yt REH 35 43 ( U.S. Transportation Command ) 4 Z 3% » & A7 H K
RERAAEE » UECF 85 ( peacetime ) A LB BUF ( MEEH - BHEH ) $H5E4H
' BRaM | &4F3tE - 4 : U.S. Department of Transportation [hereinafter DOT], Civil Reserve
Airfleet, https://www.transportation.gov/mission/administrations/intelligence-security-
emergency-response/civil-reserve-airfleet-allocations (last visited in 2022/9/12); Havel, supra
note 12, at 13219; Molepo, supra note 145, at 76-77; WEF, supra note 530, at 10.
537 H. Peter Van Fenema, National Ownership and Control Provisions Remain Major Obstacle
to Airline Mergers 57 ICAO J. 7, 8 (2002); Yu-Chun Chang & George Williams, Changing the
Rules-Amending the Nationality Clauses in Air Services Agreements 7:4 J. AIR TRANSP. MGMT.
207, 210 (2001); WALULIK, supra note 15, at 12; WEF, supra note 530, at 9.
538 SHBMRMEBARE AV HMEFELA (ARREAN ) RAMEZERE » LSRR
JHAEEE AT FAE R B FT R 2N E)EEES U BEHRURNEER AT -
% : LELIEUR, supra note 208, at 85GAO, supra note 303, at 50-51.
539 fr £ B %342 F ( General Accounting Office ) R X AW €0k E ¥ - # A" ABME
F¥ %K% (substantial ) SME4EE [ HIL - ERERIFAM " HAA AL (BB ) ZHE
QBT - B IR T SR R AR o b RIET T TIRERIEE e R RE o A
JEsbAE R T PR iR | 09 - B UURIEATA B » % ¢ GAO, supra note 303, at 50-51.
540 AR 4% % B B 5 3 ( Department of Defense ) #.25 » " A& SMEAEFEATA RIEH] | 09 AE
MEFE rat" XAMEMEFEMARIES F BRAGFET A EMGAR - BN LR
AA " ¥BWE£& , (patriotism ) ;b —y# M £ A ERE %4 CRAF 3+ % - 4 : Havel, supranote
12, at 13219; Molepo, supra note 145, at 76; LELIEUR, supra note 208, at 85-86; Id., at 50-51.
541 GAO, supra note 303, at 50-51; WEF, supra note 530537, at 9-10; Chang & Williams, supra
note 537, at 210.
542 Yu-Chun Chang, George Williams & Chia-Jui Hsu, The Evolution of Airline Ownership and
Control Provisions, 10:3 J. AIR TRANSP. MGMT. 161, 169 (2004); WALULIK, supra note 15, at 12;
Molepo, supra note 145, at 76-77; LELIEUR, supra note 208, at 84.
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s o mikE" BNREARGAE ) Bk KB EF LA RIEH W
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543 Havel, supra note 12, at 13219; LELIEUR, supra note 208, at 85-86.

544 GAO, supra note 303, at 51-52.

545 44 T 2 CRAF &£ (B ) @FB X | 22AELHOMEFE  TRERAME
Baash MmAgAYeEr Pt ¥5 0 SRAS > A RAUER T35 )69 35546 A % ( market share )
A RTIRAL 6D #%zd;%&;%i%ﬁ%ﬁ#%jm%ﬁz CRAF 3£ 8915 - 4 : Id., at 53-54.
s (BRI B Rk ) F245H 24

547 ( BRBEE B Rk ) £ 3456H 24

58 ( 2RIy#iE) B M%) F 20 % <<+am é&’é&i%ﬂ%%‘ﬂ F 24k
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552 BT BB T AAEEMBA g 9L o T o fTIRMIN AL B 8 H I B IR AL R
A (BPALE ) SR ETR > AR T HE R S MMM L T 3% F 5
FH_FHE—HEWIBENE -
553 WALULIK, supra note 15, at 12-13; Wassenbergh, supra note 125, at 291.
554 WALULIK, supra note 15, at 14; Wassenbergh, supra note 125, at 85.
555 Ji Wassenbergh #i#; aimE b HARIE 1046 F(BRERBT ) o9 T RIBAHEEX L -
HFTERR (A% )MNE  TRATRET &R ) (capacity ) HEA R A FH ( £HQEF M R
R SN E = 7??;] ) )u\z%?‘ ( carriage of a State’s own traffic ) & Rey#F] o | 45k -
ARAZTREMILE T KI5 TMEEFRE My R pE TREER | -mae’ REBF
Ry @ ARHEEHRER Wassenbergh ¥ R é%é@mﬁ;izé%éﬁ%%ﬁu O =
HRBEFER > FANMXBERTE R —H o (WFEMEORBTR) A" R B
BRBER By AWERTAMBERERFULERESERR ( BRAyEH ) T LA
FogE  MEEK PERBSGIABER . A AXRAT RAF— i RAE" H
BEEMGEY | - PREZRLKE RREGOETHOREER > FANHBERE R
—3y 0 R ReHEMERLE T BR (4% ) #1% | - 4 : WALULIK, supra note 15, at 13-
14; Wassenbergh, supra note 125, at 86-90.
550 e T kAl G o AT T AR EHRA RS FARIE 1944 F ( ZhoF
“)REEMRE IF?‘E&FH EEREEI LT FEME 5 (equality of opportunity ) a9 &
J o BAET RREERE AR AT FE iﬁﬁ\ill"‘&ﬂ%ﬁmﬁﬁﬁ“éﬁé\&ﬂ o MEAT B
gh . Wer Mo | (soundly and economically ) % KA8:% » mER Tk o WALULIK
supra note 15, at 13; Fiorilli, supra note 521, at 113-114.
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557 WALULIK, supra note 15, at 13.
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l%ﬁﬁ%%??) s RATHE o T MBAT GO - SAREARE 4] o 3Rk T PR A A g

# B RAT R eSS MR BEIEH A 694 o 4 Wassenbergh, supra note

125, at 292-293; Wassenbergh, supra note 125, at 86; Id., at 14-15.

559 Horstke, supra note 122, at 26; Horstke, supra note 149, at 11-12.

560 HAVEL & SANCHEZ, supra note 12, at 74-75; Diamond, supra note 167, at 422.

561 Horstke, supra note 122, at 26; Horstke, supra note 149, at 11-12.

562 WALULIK, supra note 15, at 14; DEMPSEY, supra note 52, at 560; ICAO, supra note 244, at 1.

563 HAVEL & SANCHEZ, supra note 12, at 89, 126-127; MILDE, supra note 17, at 87; Horstke,

supra note 122, at 26; Horstke, supra note 149, at 12; Zaidi, supra note 153, at 42; LELIEUR,

supra note 208, at 71; Haanappel, supra note 213, at 93; Hocking, supra note 214, at 40; WEF,

supra note 530, at 9; Walulik, supra note 562, at 15, 207.

564 ' WALULIK, supra note 15, at 15.

565 M ;mE T BARE T GEFTUNNFE=ZF (BPCH ) o9 EFE  MBEHAR (B

A 2 )ﬁmL$$HX FATR RAEHIM F o AR Fﬁﬁ’f&ﬂi#”“%l JHEARIE  ATRMEFER
FEBEETRIAR (BFCHE ) F23 A F KX &ty (BPBE ) AR (B A

l ) BIHAE © l o R T W M %iﬁﬁfiﬁfvﬁﬁﬁ JBF > RSUBAE AT AT A E I ©

% : Horstke, supra note 122, at 26; Horstke, supra note 149, at 12; Zaidi, supra note 153, at 42;

LELIEUR, supra note 208, at 71.
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note 122, at 26; Horstke, supra note 149, at 12; Zaidi, supra note 153, at 42; LELIEUR, supra
note 208, at 71.

57 f& Walulik 693w %+ - A 82" FWELEE B> haF T PR | GELRRT
EaEL BA" FAERIR  HEN NTRASALE T BAFENAG | - & " BUEA B4
FIAE - Bk ARG @& 8 5 PR B RA (B > RSURAE AT AT A 5 © % : WALULIK, supra
note 15, at 15.

568 HAVEL & SANCHEZ, supra note 12, at 89; WEF, supra note 530, at 9.

569 Horstke, supra note 149, at 12-13.
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B AT HEFEERFGER  TE EERGHRE HRAMZE ¥
AT B L WM T B AR BIRAE RS 8 TRYATE T
EEMAE > HE T BHERME DN mMRRRDT; M BAHERRTEH K

Ao R8T R4 B2k | (anti-free-rider clauses ) Au LA AR 571 -

sboh o T SRR | B R RGF T LB BEA] B P Ak B AE
TR #ES72 5 Bk T AFR R B R - ATRMRSIF AT 5 8 RBAHEE X | BHTERA
T MMM & AR

e AR RHAMGER TR BEH  RAMEAEER TG 8
AR BITRRBEAM T BRER A BRI T M aEd |
Bk B HEeT BFE4EH | (national jurisdiction ) #9474 » AR AT

AR T B %44 , ( national control ) 573 o

570 g T R ERAE | GET EREBETRI AR TN ;) KRBT HABMREFERG
PR RAERIHE 5 9 F X A EFEFTERAMK S | (P EAEEHEM ) mAEL
Su AT o 2 & B 4y & # 45 A BA A0 B IR AL 2 BRAS W A% BALE R 2 e A diess
A AR EZRRD MY FEF AT AR L ( Br B A 2 RRD ) @A R e
571 R4 o185 B 414k | ( Organization for Economic Cooperation and Development -
T#% OECD ) st " &4y | it et ( AR ZRIEXA ) » HEHHIT T REEEMHEHK
( anti-free-rider clauses ) » Bp " 2 %35 e £ F 4 b % B R LB R A 2% x 4] ( effectively
control ) - BATFH B REEIEAW R F » LB T 452 eh4 4% 5 (receiving Contracting
Party ) M % 69 BUSALZARAS I - 42 7 BISAL S B E A 45 (BrALit ) o 7 @ - 48
PERW IR A TREERT - ATE T RIS T AT s FIEL ORI TMEEFBBEREHT -
% 1 Org. for Econ. Co-operation and Dev. [OECD], Liberalisation of Air Cargo Transport, at 16,
35-36, 67, Doc. DSTI/DOT(2002)1/REV1 (May 2, 2002); WALULIK, supra note 15, at 208-209.
572 fr Havel #izegsn 2+ » A3 " #3887 S MK 5 » ERZEABMEERTH
JBARIEN T G R R O ARRIE ( QA B T4 ) EHFEALER ) AT AR
AL SRR BT E AR A RRIERN - £EA TR -
PR AR RBRIETREAGEERTY BUHEE - AN 22X BAHE RO ERER R
RESATHA KRB 94F45 2 | - T — 5 2% : HAVEL, supra note 12, at 524-525; HAVEL
& SANCHEZ, supra note 12, at 110-115; Fiorilli, supra note 521, at 115-120.

573 Wassenbergh, supra note 125, at 293.
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= BRRAER T

Btk T AR EMBRA 9 E#E - 1044 F( Zmd AL ) B 7 HEAE
BB HIINER TR A EABRNEET BN ETRE § B A S84 BAT

Mg eE e T & £ 5 A5 | ( non-discrimination basis ) k 474£575 o

s 4 B AL IR R T A RS | o BT A AR IR BN
BH) BT R R HE B N T LTS | ML KM |
BATR MR A H BT ERAGEOEEAR S BT WML E
BK BBt E RIS | o T £ RE IS R -

574 MILDE, supra note 17, at 43; DEMPSEY, supra note 52, at 609; ABEYRATNE, supra note 109,
at 102; Zaidi, supra note 153, at 21; LELIEUR, supra note 208, at 72.

575 MILDE, supra note 17, at 43; DEMPSEY, supra note 52, at 609-612; ABEYRATNE, supra note
109, at 102-103; LELIEUR, supra note 208, at 72.

576 ARAFATHNKMRE » BB HH BT ERES N EEM - RAEBAT R
EHEMEGLET RAMES | - HEEBRLE SRBFAELRZZN BEMERBWHE AR
NALEER, P ARSI T A M N B EHE RS R BATRH B F AT MM EFE
mIE" SMEAMES AR BHE Z MBBRBENAEERTY AT R EMERS R E
TANEE ( RAMER) % 814k - AR " AL EFHMS » IMERE RIS RAMEE
WE AR AEFERBREARBZIEZABIEMTARETE FHIETERAZENES S
BALE ¥H o | 4 1 Havel, supra note 12, at 13203; WALULIK, supra note 15, at 209-210; Zaidi,
supra note 153, at 43.

577 WALULIK, supra note 15, at 15.

578 fimA T PTAMEIES] B RK RA T N BEMRS] o HAE B e aE T RAISMEA
ETEEEABRNRAMER TG > SEALARY  TEEX 7@ FHRE - ATH - 4 4
MEFERBHEBE RI AR FLI) o0 RAMBE HARARME FERIFAA RIERM 2097 K
EAABBRNRAMER T | mEE AGT IMERTEFEEBTHERBEAIZEYT 358
# o MIERTRA T X BEAKB BN RAUESR 755 % : Zaidi, supra note 153, at 43-44; LELIEUR,
supra note 208, at 72.

579 FeR T ARAEBIMR 5 0 AN T BREAMRBOITARXRE » ZREE—RE > HFEL
£ETHE B  (BPRFMEMREFEEABNRAER T ) %  69H 0 - M4 Dempsey
HARGwET o N RIS KA T BN B EMRABIER 5 897471 (back door ) | >
R 3E A% B H AT E R M 14 - % : WALULIK, supra note 15, at 15, 210; DEMPSEY, supra note
52, at 604; Zaidi, supra note 153, at 43; LELIEUR, supra note 208, at 73.

80 XK MASNEMEFEEANRNRAESR TS 0 Bt T rA#aEs 2K &
ATBENBEHERS MU EERRLY  ERATFRSF  HKHEBRRRAMEZEE  UAHEE
FHMA 7 F ¥ (nationalflag airlines ) 545 A3 d o sboh > AT EREEEL B EREME
FEAFRSERAM T HOR ; ZEREFERROBAE | - AW AT ES AR ORI | - F
SH#HRFLHF MR - 4 HAVEL, supra note 12, at 121-122; HAVEL & SANCHEZ, supra note 12, at
85-86; DEMPSEY, supra note 52, at 594; Zaidi, supra note 153, at 21, 43-44; LELIEUR, supra note
208, at 74-76.
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BRERORL RO AAMAES R AR T T HABERRA
BAABIR (B A E FEFEABRNRAERT I )5S EhH R A
RE A ZBH T HEFELEFY | " B4 (regulatorycontrol ) #9
I BPTT R BB AT A M T AR RSS2

gl ATHE

AT RAR ( RALER ) W3R F 0l —HERRYE " A ( HR A
EEE)BEESN N EZERS  MATH ERFREE 1978 F (MEEH
MR RIE ) @idtg o (A ) BNRAERTHHEE TN D BAEF 58
B R E o R B R IF T AT A A RS | AR AR E B3R 505

T 5 T EESRER RS - AU B4t T B RAVEH T
ST BN RAER T 0 R T RIS WARYE
— > BRRAERT 5

R¥ ( Bormaige ) 2208 s m ( BRRAES ) THN R
$E#F > B AALH ( merger ) sk ((acquisition ) MRy > EMHBKR T B &

58t WALULIK, supra note 15, at 210-211.

582 HAVEL & SANCHEZ, supra note 12, at 85; WALULIK, supra note 15, at 210-211.

583 ELIZABETH E. BAILEY, DAVID R. GRAHAM, DANIEL P. KAPLAN, DEREGULATING THE AIRLINES 41-
90 (1985); Andrew R. Goetz & Paul Stephen Dempsey, Airline Deregulation Ten Years After:
Something Foul in the Air, 54:4 J. AIR L. & COM. 927-963 (1989); Severin Borenstein, The
Evolution of US Airline Competition, 6:2 J. ECON. PERSPECTIVES 45-73 (1992); Paul Stephen
Dempsey, Airlines in Turbulence: Strategies for Survival, 23:1 TRANSP. L.J. 15-98 (1995);
Andrew R. Goetz, Deregulation, competition, and antitrust implications in the US airline
industry, 10:1 J. TRANSP. GEOGRAPHY 1-17 (2002); Andrew R. Goetz & Timothy M. Vowles, The
good, the bad, and the ugly: 30 years of US airline deregulation, 17:4 J. TRANSP. GEOGRAPHY
251-263 (2009); Fred L. Smith Jr. & Braden Cox, Airline Deregulation, LIBRARY ECON. &
LIBERTY (2008), https://www.econlib.org/library/Enc/AirlineDeregulation.hml; Nancy L.
Rose, After airline deregulation and Alfred E. Kahn, 102:3 AM. ECON. R. 376-380 (2012);
KENNETH BUTTON, AIRLINE DEREGULATION INTERNATIONAL EXPERIENCES 16-27 (2017).

584 HH T AR AMAREEENE  ARNERMERTHORFKRA (AT ELREAHE T
A ) | HEFARBUTRNEARAMEELHN -

585 1978 (AL ¥ A MR Bk ) LR PR A IS SRRME T TS E SRl -
R AT EEEMNELA RN ER  AFH THETE HEE TAHE - BAR
s ey TG RIRIE £ BB P9 RAE S 35 B A B PR (1980 X ¥ £ 1990 F %47 )
Bk > £FMRAT AR FAEG AR 5 BT AR ETEEH  FASE - £
LELIEUR, supra note 208, at 57-58; GAO, supra note 303, at 39; Borenstein, supra note 583, at
47-48; BUTTON, supra note 583, at 17-20; Goetz & Vowles, supra note 583, at 251, 254.
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135586 | (oligopoly market ) - ffe " W35 R&H B3k F AR T - BHE
Hivfn (dominant ) » BT heHh T R B L T BERBESE S ETK

R R N EHE4wF | ( consumers welfare ) 587 o

ARREZEE  ATMGHAGELER " BIREHEEH | oy &8 o AT &%
LERAINRARRAERTHE B RBIUTHE: G ATH (FER ) £HR
RESG REENBEAT WG (A ) EF JHBER AR ATHBERARE A
"HEFEEG L RER kA LT BR N RAMERT I 0 BERA
BWMTIGARRRZR » KA AREAMMER - LT » AXBPE—3

(=) THEFE

el R ( RAMESR ) T  RE AR X E2MEFE AT HEAF
8 (1970 FR% £ 1980 FR ¥ ) 42 % Fktk - 44 (1980 K% £ 1990
FRA ) P RRIRIEE] " BRERAT WETRE EEA AL T ayAEHS8 -
MeA U R ER — A 23530589 | ( Herfindahl-Hirschman Index » F 4% HHI
HE) EAB AR AIEN (1984 £ 2 1990 F ) £ T WA HAMR T

586 L AR FAERRLAGUREEF - BAEHU" F 5 H5  (Oligopoly market ) »
%ﬁmfééﬁﬁaﬁ@&%gﬁ%ﬁ FEXERAR( RAEH ) T meS > AL £
B S 0 ( B RALE 0y ) TIHHEMN | - ATHMATR ERPR T R EW35 48F - &
Xib(lfbjﬁ;}a//ﬁ'lﬁﬁ?ﬁiﬁ AR TEREER S R LW i;/kg‘kaéﬁ/g‘{f‘é@ﬁvb > 4Rk
https://econ.ntu.edu. tw/uploads/ archive file multiple/file/58f4cd7c48b8a101de002548/0li
gopoly.html ( &4#:%% 8 : 2022 £ 9 A 12 B ) ; GAO, supra note 303, at 40.
587 Zaidi, supra note 153, at 34; LELIEUR, supra note 208, at 57-58.
88 T AARH R (EEMEFENRE ) o~ "HAREME > RAT AR E (THEEF
B EFR ) JORE AWM EZMEFENTIHEARE R HER LB FER AR
REHBHAREM (1978 £ 2 1901 0 ) » AR EZRET AT T B 09485 - 4
HEMW (2001) » (ERBHBANAMNBREEMEFELEBFEHRAREH AL E24
% (trunk carrier ) | 4 A6 ) » ( A2FRHEF) - %945 % 24 - B 121-122; Dempsey,
supra note 583, at 15, 87; Goetz, supra note 583, at 1, 14; Goetz & Dempsey, supra note 583, at
927, 937—938
589 priE T MR R — A 245#% | ( Herfindahl-Hirschman Index - 45 HHI 35% ) » %4 — 4
BENTHEPENFTAERZ  BEAELAKXAT TS LAARFLEOTHERET I (FH
BENEOMIM) » HEHMAAET O BITHEPEMK RZ» BITHEPERS -
% : Peter P. Belobaba & Jan Van Acker, Airline Market Concentration: An Analysis of US
Origin-Destination Markets, 1:1 J. AIR TRANSP. MGMT. 5, 8 (1994).
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(city-pairmarket ) " A ALHE | F o HERTSE T EZRL T THE M

Rz xE%g" ARMIE, > RIZRE " Lo MH (K 2)50-

&2 W HEALLR T 369 F 3 HHI 45 %

fiz (B HE)

0-200 201-500 501-1000 1001-1500 1500+ 4o

FAy FIt F AL BE

1984 0.600 0.588 0.537 0.479 0.415 0.531

1987 0.689 0.616 0.498 0.444 0.363 0.512

1990 0.618 0.614 0.518 0.424 0.357  0.506
HALALIE

1984 0.601 0.598 0.601 0.581 0.536  0.590

1987 0.6901 0.648 0.612 0.587 0.532 0.620

1990 0.612 0.641 0.672 0.625 0.536 0.632

% #t & R : Severin Borenstein, The Evolution of US Airline Competition, 6:2
J. ECON. PERSPECTIVES 49 (1992) » X & #44%3] & U.S.D.O.T Databank 1A.

e T AR ( RALES ) T3 2RB T Ak o8 AlA T A A
THETEMG MY B BT ERTRENEY  RR > MENE 501
1000 HEWI > KM% AT A THE - HEHA > mAUED# 500 K EWH 5 - A
BT REABTRE M8 (K 2) -

mEA T REE | A BAAE > BT AT 10 KT | 2 HeHmBaT 5
ERGBTATHE KREA ES RN Z8THG (T ) EFE > 2L
BEEH PRV o EARLLE REA o T AT 10 AW A EEM RS EE (B 12) -
SLBp R WAL | AR T MR F AR ) 89 IR & B4R o

50 NERERMEFEHOHRR " Wik (g ) B

» B AR Ak ( E BRI

HAe tath 5 B re o Bh o )ik o R A RAE (T E P EHR S - 4 Borenstein, supra
note 583, at 48-49.
59t Belobaba & Acker, supra note 589, at 10.
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A% 0 AT T AT 10 KUMB sk 3 A AL BE 6 T 35592 | SBAT AT o RIST 48
RATHETE  FERTATH A EHA 0% (B 13) - BEREMT -
tath " JE iRl BB T o ATH R R AR 593 AR " shdE X
(L8R ) @ | HATH TR F R0y & @3 4504 -

Wb £ BRERIAE ) (1980 FRME 1990 FRA1 ) - BRI E
VEM#AZR THE 8BS AERNTISTATRES T LA 8% - i
AR T EFEREG R Ay (B ) TEAT T () ETF
QR - ERERNR > FRARBRENAL > FRBENRAMER TS ( 5%
BEAB R T3 ) M B B T YR AE5%5 o

52 At E T g (AL ) 4% 8T THERFRL  OBE IMREL 15 BReRy - it
T BRI A AL B AT 10 KT AR L FEAH TS THEPE
(Bp HHI 5% ) » #f T4 - % : Id., at 8, 12-13.

593 M E AT MEE T ( P 2T AR @i G BRI ) T HRFRIE - T RKRR S — &
BEAZ (B AT A 2B 5% HFHEH ) - BFHAELEH - EABNER » R
BANG - AMNETie—F 4% 1 Id, at 10-12

594 Id., at 13-14.

59 #¥5 £ B 3) k3¢ ( Department of Justice ) f£ 2020 £ ey " K-F 44454 | ( Horizontal
Merger Guidelines ) » #3& P ETHB T HHI 353  BoA =875 B SEETHH
( highly concentrated markets - HHI #5# &% 0.25) ~ " # % $#35 | ( moderately
concentrated markets - HHI $5# /% 0.15 £ 0.25) & " k& +#3 | ( unconcentrated
markets - HHI 35 #/85% 0.15 ) - 45k » &G A LB L@ T35 ERBEANRAESR T 48
TEEETTH | c APHMFAMRE TRBFEAUNIL THRFLEHEATHRY
A¥ (BPATH T ) L AREE - 4 F 409 - % : U.S. Department of Justice, Horizontal Merger
Guidelines (08/19/2010), https://www.justice.gov/atr/horizontal-merger-guidelines-
08192010 (last visited in 2022/9/12); Belobaba & Acker, supra note 589, at 7.
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12 » A 10 * 50 fv 100 K 3589-F34 HHI 5%

0.6

0.5
o . o
= 0.4 — ATI0K T 55
= AT50 KT 355

—— AT100 A 7 35
0.3
0.2

1979 1981 1983 1985 1987 1989 1991
4

% H kR : Peter P. Belobaba & Jan Van Acker, Airline Market Concentration: An Analysis of US
Origin-Destination Markets, 1:1 J. AIR TRANSP. MGMT. 10 (1994).

13 ~ AT 10 R UAMG 44k 355 Ay AL 32 25 35 64 -F 35 HHI 45 #¢

0.7
0.65

0.6

0.55

HHI&
o
n

0.45
0.4
0.35
0.3

1979 1981 1983 1985 1987 1989 1991
4y

% # kR : Peter P. Belobaba & Jan Van Acker, Airline Market Concentration: An Analysis of US
Origin-Destination Markets, 1:1 J. AIR TRANSP. MGMT. 13 (1994).
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(=) BERA#

BAF £ B E3t4F ( General Accounting Office ) e #F £ % » [
W BRAEm ) THET  WERRRE > 845 : [ W5 AEE506 | ( barrier to
entry ) A& " HrEER 5 e F BR% 4597 -

1. TGN

H

B REMGAS (A REHRE ) ABEEE RO MIEEE
( physical barrier ) 144598 « %15 ( £ ) BN RAGER T H 0 EAED - %
0 T aie X (Husp ) ©@459 | (hub-and-spoke network ) ~ T & AT & 44

®

R ZHARIE (A% ) A4 H EZ0 | ( computerized reservation system (CRS)

596 3B WIGEABEE | > 4435 T A B F 2 ( potential competitor ) F AT B a9 FI4E
B PIE G R ﬁﬁ%?%‘@/\m?zdﬁ?iﬁﬂféﬁl% 145 35 ok i b W o F e K F%
RT3 E T E » Mm% T ERAS (entrant ) #7356 %% # ( market power ) - £ : U.S.
GENERAL AcCT. OFF. [HEREINAFTER GAO], AIRLINE COMPETITION: EFFECT OF AIRLINE MARKET
CONCENTRATION AND BARRIER TO ENTRY ON AIRFARES 3, 14-15 (1991); U.S. GENERAL ACCT. OFF.
[HEREINAFTER GAQ], FACTORS AFFECTING CONCENTRATION IN THE AIRLINE INDUSTRY 1-2 (1998).
597 Id., at 3-13.

598 Id., at 9.

599 2B U e X (ALER ) 494 ) > 1435 T #4435 (hubairport ) &9 ST 0 AR ALHE A
&9 BikJEiR ek ( spokeairport ) f a9k B by - AE B LT B (B B R A
BIIEAR ) o JIERTHERLERBEERFFH AN G WReG AR | B
“( F\ﬁmi@“’ffﬂﬁ ) BF Bl Uk d A AR ﬂ#ﬁ#ﬁé’ﬂ“"( HE) MAR HEBRIHEERA
HATE T Eha ARl iee i s MIGREHAERER | AL RIEERY
ERTATH T WEEAM | (exclusiveuse ) © ML g T BEREFHEEANSE RAERT
BEE . RN A S H R - MR AIFEARE R o | 4 B (2001) - AT43E 588
B 123-127 ; BUTTON, supra note 583, at 10-14, 37, 41-42; Id., at 3-4, 9.

60 HRI T ERGTM A LUK ZHNRIE (ABH ) MEHRE | - ATH1ads T RRAEF M es 2 &
AR T & IR AL F AR E RS B AR R AR TR L B L AR P R B AR
BFAET AR R AR ASMRE SN ( FRARS ) O ZHRIERE - B HR
P ERR - UEFEHHBENELEAARRNRENRFSSE - B4 ATMTALKET
WEZHMEFE (RS TARSES ) MAMFTRT BAe BFRE UA TREE  FT & -
wA T RFARGAE  ER ( BPN A MRS > endogeneity bias ) - 4R BT E R AR EL ] B9 T
HAERE (RS ERE ) I CRGEETERFE ( AFETHALE ) R BEHRA
#9374 % A (bookingfee ) | » ¥ ik # M AR B L@ iF IS - Bbsh » BMARIET - Bp1E
REMEELSEFE » ZHAREMEEE " LB | (haloeffect)) XA " g b E | - {%ﬁ%
BN EZMEFE(BINRLARAAH ) LTI - éi« ERFHAABRE T Z AL

I EHREREIEN LS OHIE - B —4R > A3 T ABBUE | - 23T £ %%4&}2#&#%&&
mﬁmg%ﬁ,ﬂﬁﬁfmﬁﬁju&fﬁqm %Téﬁﬁiﬁﬁ$éﬁg AT H H e 4
BT REMER 5 E TR (2003) s {BREBFEHMEETIITA %z#ﬁéﬁ PR
FRHEF ) F 11 ;é;\% 3 #8 » B 17-34; Borenstein, supra note 583, at 45, 63-65; BUTTON,
supra note 583, at 39-41; GAO, supra note 596, at 4-8.
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and Travel Agent Commission Overrides (TACOs) Program ) » A& " #ATH &

# Byt 00t | ( frequent flyer program ) 602 -

2. B HHE LMK

HR A FEHBIHATHRANRMER TS AL RF2R | (anti-
competitive effect ) 8% - FeFay F EMM ( Bp ABEHI ) - EARBATLEBE A
(RAHE ) AEgmAiny " AL | TENERE WAL E AR b
AEAMELB &6 " EASETIHEAME | ( ease of entry airline markets )

fB3%003 » B ik i £ E6F 8B X 5 6938 F004 o

Aok ¥R (2R ) BNRAER TS (88 ) EFPHOERERE - EHFLED
T ANEE (AT e R (AR ) WSy ) BT REZEE T T
606 ;g & MW A ARFE EMMA KA TP BPHEHBZS o
i EFEEN  AY > HIEEAET W (Al ) & ekt

(=) TR

AL > B RACER T 378 AR A AT T WO N | HErR BRI B
% ( European Union » T4k 8 ) RATEH 35798007 » HAb T35k 5)

ot FR3E T MRATH BREBTE | Af T MEFER DL T T RER (ERY) P A F
B4 &% sbhe &% (brandloyalty ) 694744 Kug o | HEAT P B i B/ F 4 - SRR
GHEFERIAEHE(FHNAHERBRRARGBHRE ) Mz F 5% £ e (g )
e  WRIREART  AIEATE c ERBARFH  BUAET U (BAL ) el At
GBS | 0 BB EREAIR EEOAIE > S RH B ERER M EFE (BPRAE ) (kT
% ABA%8 - % : Borenstein, supra note 583, at 45, 61-62 ; GAO, supra note 596, at 7-8.

602 GAQ, supra note 596, at 3-9.

603 RAMEZB GOATHER AN TE (HHNEMES ) 9THEME | - RA T ERM
ER WGBS  ERAR - EATHBREREREL R MG ARG ISR | 2B TRA
MEEAET BAEE HMH U AHLT EARMER T &k ERMER TIHM B | -3
BUOERBIBER T THEAEE | - £ GAO, supra note 596, at 12-13; Id., at 11-13.

604 GAOQO, supra note 596, at 11-13.

605 AT EHEHR (B 13) LAFHATMER T e FERAT Wik (Mg ) 8%
AR (BNEAES ) THE P2 2R R | o % : Belobaba & Acker, supra note 589, at 14.
606 LELIEUR, supra note 208, at 57.

607 ER ALAI % 139/2004 355 21 R E > AW T ABREIEN PR 5 EH L o AR — 3
X B A | (one-stop-shopprinciple ) - Bp{X 8. " B har S F £y (3T ) EHHEEAAL
RHBRME > BNoEH (REE ) HReEFE - 45 - B4 " k@M, ( EU dimension ) %
(SRR E1456%2 3% ) » REHFTZ E ¢ ( European Commission ) 7 &8 % #£4#
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BF X% #H , (national competition authority ) » st & " £ E B %

ES
BENTY o FEGER) > B8R HENHEF

Bl RBETHR(EK 3)8

BEEE T HT RS

EE 2k ]

R o H

B B RAVER T3 (R AR e
BIMWE )T EPE  HHBAN (L) ABRBENBEAES TS c Bt &£
FE s REBEE AR T s TSR ERG A4

"BEET RS, R R & TR G 009 .

% 3 B EAES T 5003 HHI 353 ( 2006-2015 )

2006 2007 2008 2009 2010 2011 2012 2013 2014 2015
ERME | 0.024 0.023 0.025 0.024 0.026 0.027 0.027 0.025 0.025 0.024
MMM E | 0.262 0.269 0.233 0.215 0.233 0.181 0.190 0.194 0.174 0.161
RERME | 0.037 0.031 0.035 0.033 0.039 0.043 0.075 0.081 0.081 0.073
HmEE | 0.039 0.038 0.042 0.043 0.049 0.054 0.052 0.050 0.050 0.054
R EWE | 0.034 0.037 0.045 0.040 0.046 0.052 0.072 0.067 0.075 0.066
L EWE | 0.067 0.065 0.081 0.078 0.087 0.090 0.091 0.108 0.109 0.107
TR LR
EHE 0.032 0.028 0.028 0.028 0.032 0.037 0.044 0.046 0.051 0.051

& # R R : Mehmet Yasar & Kasim Kiraci, Market Share, the Number of

Competitors and Concentration: An Empirical Application on the Airline

Industry, In Anadolu Int’l Conference in Econ. Proceedings 6-7 (2017).

kA AlE&ERERY "

2 oy

PSS

HEERM L ETES R T MEFERMAMERS

MERMG T BB o ¥AG " &A@ R (notification obligation ) # | - FATi@sER B

PATEB G LHAFEENHMRHAT " BEragth #UnF | (significantly impede effective
competition ) » Uk EAEFHAERH o % : EU Regulation 139/2004, 2014 0.J. (24) 1; JOHAN
W. VAN DE GRONDEN & CATALIN R. RUsu, COMPETITION LAW IN THE EU: PRINCIPLES, SUBSTANCE,
ENFORCEMENT 318-332 (2021); MENDES DE LEON, supra note 249, at 112-116.

608 Zaidi, supra note 153, at 35.

6090 Fi3E T RMEE MG | AT MEFETEBEM EROMBER > ARZTIHEA R
BB B R ELLE A o ) £ 1 LELIEUR, supra note 208, at 57; Id., at 35.
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— > BRARMERT 5

£ RN K BIARTRLENE T ENRMEHTHBFERK
FORFH > EATTERFRELA SRR RS T HEHRRA . (BT H
BAEE M AR B TIE 5 )00 &M > AT K T 35 83848 U IR
A ENT RFERMDEG R - AN T MEFEEHRTBRN EHBA
B3tem 0 Sho AT -

bz Sh o B T B 4£ B) 44 BE ( state aids or subsidies ) ¥ B AiE#H T
Sy (4850 A AT B 7 35701 ) At i A B9 R - F 3% F (unfair competition ) | » MR
W TOROINIEL | FRLARE RO F T2 T R BUFIEBY A 6 b
BEMEZFE TEBAB"RIARF2E) 5 RAMET AR EFERF
Pl AR 508 BFATHARANF (5F ) A BEANKR T fm EHTHEO4
( predatory pricing ) - it T 45 1 3518 3 2015 o

610 i T PR A HESLIER] AR HEEBLETHRES > EMBX (a4 T AERami®
FE¥ T RFARMEFENRAARIERE ) EAT BRNRAER T s AR T B
MEAER T | - HAEH T T F LRI | ETRE - Bt £ Rerm e 4
HHET WGHFRE BT HEHFRA RS ATHFFLEHE T ARES - 4 Zaidi, supra
note 153, at 40; LELIEUR, supra note 208, at 69.
6u A HE ETRS E‘ﬁﬁ%’&*ﬁ%%%i%%‘i%lF?‘E'mﬁmi%?ﬁ”ﬁ g EAXIA T BpE R
T RGN R 0 RBURE B AR MM F R mT@ﬁﬁﬁm*x&%&ﬁ%m ¥
¥ s ( RAUERTIF ) EAEBRS ué&m | Rimh i Fah &R o B AN T B
NEAER T | 0 [ RONIRBRE  EGERETE R B85 R N FnF B HIER
WA A AT AT - MR RE  FRBFFHAEFMRINRE L THRLEH - B BN RAE
B A EER2E T HHF ERAEBE ; (adverse effect on competition ) - | % : LELIEUR,
supra note 208, at 69; GAO supra note 303, at 36, 38;.
612 Molepo, supra note 145, at 77-78.
63 fr (B EHAERRINRELT T EARY " RBRHBOIIEREFERTARMES
¥ 0B L2REHNAN A EL (TR ) ERM  HRE /ﬁ%)&@%ﬂ,’%r IR A Bk
Pread | oh o HAbRIET T BRI a2 R R K o B & T RESNIEE B SMEMRE
FENRAEE 2 1$l%ﬁij Wb > R T SMEREF E LR AR AT (RF)
HBWMER BN RAER T | 8 AXERIEATF AT A BN o 4 LELIEUR, supra note 208, at
69; GAO, supra note 303, at 38.
614 3 T a7/  (predatorypricing ) - 445" FEMRE A H FR (sbd5 TSR BT AR
BEEgIE B RAHRE 5 ) MAELE — THIR A FRTEA T 488K 5 (total cost ) & T P34 m A 4
( averagevariable cost ) #91&#% - #biafE E ( BRGEREL ) BF X B EATMATH - | 4 VAN
DE GRONDEN & RUSU, supra note 607, at 135.
615 Zaidi, supra note 153, at 40; LELIEUR, supra note 208, at 69; GAO, supra note 303, at 36.
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oo AwAI AR EREFEAS (FrKEs) A, (partial
or full privatization ) ¢4#8% T > AT ERTEEFMHT 00 WA » f£ 1990
FR AR BUTEEHE (BAMEFE ) BLFER AR ARHT 5
HBE | WL MEEE MRS IRAT A T Ko T A ALE
¥ Ak wE (PRAMETEL ) BAET A RSO RE T % HUTE S
B RETE —F > RITRF8 o

BN IR AT TSR0 AR R4 TRAI020 | ZimeEr . REATH E
TR MAXRANUTES  AAWHRER  ARRERLTREHEA -

616 [ ELIEUR, supra note 208, at 70.

617 Zaidi, supra note 153, at 40-41; GAO, supra note 303, at 41-42.

618 Jae Woon Lee, Airline Subsidies: Can the Law Play a Role in Regulating Them?, 52:6 J.
WORLD TRADE 879, 905 (2018); GAO, supra note 303, at 36.

619 g Lelieur Wisn % ¥ > £k AR RMEH THCBNREF - M (RA )MEFER
BFAREANKATS - HATHMERFEANHEEEANEER > AAREAT AR EEZR
MEmT 2 —> RET REMITE SR PR TS LR F 0 4 K BUFT WA S o
SMEMEFER A BN LB RAMER T > 8T FHLAM o | 4 1 LELIEUR, supra
note 208, at 70.

620 A T RBIBUTAHEE BT - BREANARG T EEBERMERBSHE 2T BRER | -
AT BB R (l4e 2007 FER 8 EE B RATE IR E © 2009 B 8 51 e & K P AL AR
HWh & - AR 2010 F R P B R ALZIRFS W E ) A BARESE T B EUR A B ARk ash 0 B
et A% T AT I —RRFINRE | ARk - ENMEE AV T FHIE
JrARE uy (3L0k ) B BRBEGRBT BHERERATA (B ) REE  MENMK -
¥rz o 4l BB RREEe (stateaids ) a9 0 ARIE ( BOMBE BE 45 4 ) ( Treaty on
the Functioning of the European Union - F#% TFEU ) % 107 4% 1 AR L > " s B Bl &Ki&
BHEE R KRB EMIEL  BAFNGFEFER G TR DA Z Mizd kF A
R FZE  BRYERERMZE S B (RE ) RIENTHFAE - ik BHEESD
BE(LE2RM4EF 38 )9 T AB4SEHR | (direct operational subsidies ) ~ " & A4#EE |
( capitalinjection ) ~ " ¥ &% | (loanfinancing ) A& " & 2% 4#4% | ( loan guarantee ) %
FROHBUTEE  RAZ L2 P - FIE > RBEHT ( RAUES ) THERITFERN | 093648
R BREHTEE BN (RBE)IEd  RAARAATHGR(HFHLZBEEF ) LA -
EEEF > T Hr&ey ( BUFEB ) 24885 | ( twostages of the state aid investigation ) B4
(¥ )RBBR" @445 | (notification ) » MARE " Li@i ey BT BB ATHIEE
(Bp TFEU % 107 45 % 138 ) 1 #  BREMTE B eHER " R TRATMEUTEBI & &
% | ( negative decision ) - ##¥EAL FER TFEU % 108 14 % 338 " 121k ( B3 ) £5% |
( standstill obligation ) &% ( S E /T8 ) R BB AR - sboh» £ & F = HREHR
By e B R A E 868/2004 3k 0 B E BB AR F 2019/712 SEATEU - A
A o T ZHHBATRA (FPERBMRA S 2019/712 3% )  EATNB o BR HY T B E
ZB R AT (entity ) FrécEegdndh 53456 ( practices distorting competition ) - 4% 7 gk
BALEF ¥ 5 (unionaircarriers ) R AR EXRABEZ R A |  RASTZEGaBE " £ 8
w3 | ( written complaint ) %4 - JEELE) T £ B 425 | (investigation proceeding ) - H %k 5 4
AR R B R E 3BT AEMdE e | (redressive measures ) # R T B #A1% | (union
interest ) XA FhmA L (FE ) BALN  RAMFTZE BRI EHIT T #HIE% | -
MATFAE S " Rizdh i F M AM B X EZBAMEFE U7 HBKXA e " 24
(Bf% ) &4 , (financial duty ) #2 #4430 448 1% 1 #7 2 ( measurable pecuniary value )
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(— ) THBFEEX

BATES RBERNAS ( RACERTS )WESMEFE 3r it
zenE g DBERENE AR T ERRENT | o EERA 23 (AR NALL
FoEOGRFARE (MEFE)LEE hEYGI—F(MEFE) BEHE
(& 4)  FIoF s ( RAUES ) Tipe) HHI a3 050 B R S #
B3 ( RATES ) T HHI 585 1( % 4)

& 4> ZEABNAHAGETHE TR (2020 » 2021 £ 5 )

2020 £ 2021 £
HHI 45 # Auon$4 | HHI#H# wFH
#az 0.522 2% 0.518 2 %
2P —4F 0.5052 0.5293
2P 0.5001 0.5001
Z2h—%R 0.5015 . 0.5014 .
Zt—4F] 0.5084 0.5049
2b—HH 0.5095 0.5045
& He— 4 0.5228 0.5083
f—itid ZIb—dtEF
iﬁ—mé Filb—h ¥
ER—%E ER—F4
Eh—20 29—BH
BH—tE HE—tE 1.000 1R 1.000 1%
BrE—itiE SE—4r
aE—Y% ER 4P
ER—mY EY—dF¥
21—
AHRR  RBRAE » BAALIER BT R — A E N3] R

https://www.caa.gov.tw/article.aspx?a=1739&lang=1 » K&} % %12

By EARR e | 0 B A BB A] - 4 ¢ Application of Articles 92 and 93 of the EC Treaty
and Article 61 of the EEA Agreement to State Aids in the Aviation Sector, 1994 0.J. (C 350) 5,
20; Community Guidelines on Financing of Airports and Start-up Aid to Airlines Departing
from Regional Airports (Text with EEA Relevance), 2005 O.J. (C 312) 1, 14; Guidelines on State
Aid to Airports and Airlines, 2014 O.J. (C 99) 3, 34; EU Regulation 2019/712, 2019 O.J. (123)
4; EU Regulation 868/2004, 2004 0.J. (162) 1; Paul Stephan Dempsey, Competition in the Air:
European Union Regulation of Commercial Aviation, 66:3 J. AIR L. & COM. 979, 1124-1131
(2001); Federico Bergamasco, State Subsidies and Fair Competition in International Air
Services: The European Perspective, 15:1 AVIATION L. & POL’Y 29, 36-44 (2015); Molepo, supra
note 145, at 77; Zaidi, supra note 153, at 41; MENDES DE LEON, supra note 249, at 116-120; VAN
DE GRONDEN & RUSU, supra note 607, at 450-453; Lee, supra note 618, at 904-909; Id., at 0.
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Wb REBANERMESH T o EE P ( LABRFE ) » MBEAMHE
ERWMAIR (PTG ERSF ) RE KM wAXE =T FwWHN KL A HT
GRRBEAMR (B 10 11) » THRABAHMERTTENRI S FBAR -

(=) ERR#

KRBT ANFRHE) BREHT BT R | > B EMEMRE > B
Rk ta ol T T8 fF AR B 2020 MEBUFHRT MMHEHE B2, 4
AEATA » BEIATEEABEMEER R -

Fef 230" KRECEZGWHE | A T BN FRF MR L
Bl Fag AR ) MAXBER AT ARG > RALEUHERRE " BUTEB
RAAE  MmAE L T RAFRF | PR -

B £ AREE @ ATHRBERANAT ERERAER TS
bz (@aed ) ERMEEFRBUTEB R > M KRR EFEMER
RATHRF e F3 ReR T Rempge mAEaLY " RATHRF B
623, Al iRk LAR A KR AT BBRFE @ RGOS T AH T BUR
BB R B > AR BE ( AP FEREAEANS ) BK  BITH
0 T BPEERATARE B EATRAARELER ) -

éﬁ *gﬁ-#uzg &ﬁﬁﬁ
— RANE
PRaf P EAE  MA - RTARRAE T BREFR T SR EAE
( merchant shipowner ) £ T BAREREBRA REWFEL 95 F - H

6 (NPRFE) H 24k -

622 WIFB(NFR )RS EETHM (PAFRHZEE ) A | BUTEB AL - 1447
B S ERBX AN AT SET S - % k&S (2000) » (EEH
B EBRBERF A LRI ) (A FRHEF) - £8 5% 38 - B 100

623 FTEAE " FA4rMAER4e  mAEEM T Z:/A\%m% SR EBAAIE T 2 HURE B 24 B 4y g1
EHEEE - ZBT ABBRIRRTFLAS  RATRERAMEFTENHAA JS«?’“%H& 18K
BEARMER T ( RARRABRREANTYE )  EmERAAPFRFLEER -
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HEAEmAae s B2 uRe B R > BB LB o) T Bk o A 48
"TEBRAER RRES T MR EERIALA T A A IERBEL
By (BPERFTEABMK ) BRS  6F AIEEEU T RMERFA :

Bk BEBEAUT HEME BMA S BET ABRMEZ AN (@
FTHERBEBRNBEA R ) FTBRAUE2 | » aH" R rrassies

4

ER FAMAMASANME " T FEMME MmIET LT BMME | UARK
(BpAn e B XL ) E A 6 R 05 P 28027 » JE T sApEe o

HR AT G BMBER T " BAAGEREBEEE AT BAA
GBEFBAMM M I FLEBEHGT ZRHG B HAT FrBARRE

624 U BRMEEE T AM T MEAOER EBEARER odHh THE—F2E 224
(2018 ) - ( AMMF X EM) » B 1132-1135 » 2 -

625 fFMHRHAZWmETY LA T K ICAO AERE » 43t U A 48 , PR RsE - B
1%E %%5%&”""%&3&9’3%;%i%ﬁit"ﬁ”g‘ MIEFAE S ARNTEE | LA
HAE ML TRAET BMEBARLEEABRAANELER (FEAREERIK) » BLEA
BB R FTBAR - mARS T AR EES | BRG ATMRBLEAAE MMEFEHM

BER  AXRRILFET AR MO RRAT M FEEBERIARLA " A MG ERE
AR (BEREEBIK ) BRGEBETHE | 6 T3R8 - £ : Jiefang Huang, Aviation Safety
and ICAO 26-28 (Mar. 2009) (Ph.D. Dissertation, Leiden University),
https://scholarlypublications.universiteitleiden.nl/handle/1887/13688.

626 ABEYRATNE, Supra note 109, at 270-273; Id., at 25-28.

627 W T pr gy d | ZRIEKRSH T ME BB BATRE] - KEPE T AR BHE
EAFMEREERNA  FTEAMZRED - M BN SR » KXBERIEEL (Hlko
Stefanie Horstke ) » f2343h 544/ aT B 2 ReF > S Fsb A A 09 MBI - BN T LR
WM 5 B9 o 4 @ Horstke, supra note 149, at 14.

628 g Lelieur M H®m % ¥ > £k " DA ZFEMEATHE ( B HRMAEBR R ) 46 e hitk
BHABER I REAETEEA T RALEA B g IET i?x%;ﬂé’]/i‘ﬁkﬂé*&—% I
BBRR o EAXRAET BT AR R (B ANRER )% MR EFEY
JeiFide & (AR ) &8 T BRMERY 5 #Hik m%mﬁ#éﬁmﬁzﬁ%ﬁﬂo %
WALULIK, supra note 15, at 168; LELIEUR, supra note 208, at 80-81
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BHERREAGE B (HERAMT %— RGBSR ) BRREER
*%%%'J&g ] ’Ifé o T Lz g?’fﬁ?ﬁ N 13 4B 7K X?ﬁi r ** e B4 Jal [4 030 o

ok BT HEAM BAmBAELGEREEME o TEEEx
HBEAZ A TEARO3 | > AR T B R B B b A A B $k032 | o

AFHATHPI AR B A RBOZAM T A La2MA  ERME L x
RE" M EREARERAMEF RN EERT o eh 48 s mAM" &
B RILEER BB RIRE QAR SR T o BHBUTHE o AN T
ERMBRENRE  UARENEEE" h—REIIBESS | AT RAXEE4H
"REER o BATHRE -

620 HHI"T B EREBER AP BT Ry 2E TR | a4 ARBIFMEEFEFY
M B fepde 230423t £ | ( International Aviation Safety Assessment Program ) - &M B
#1t% 43 ( European CiVﬂ AViatiOH Conference ) 7 /§ &9 48 B # A% ( Br 8t &AL £ 2% /5 - Joint
Aviation Authority ) E36 84" shE AL E B 23531 £ | ( Safety Assessment of Foreign Aircraft
Programme ) A & ey sk & A 697 & :%—r 4, ( operatingban ) - 4 B M & T #& — % %% : Michael
Milde, Enforcement of Aviation Safety Standards: Problems of Safety Oversight, 45:1 ZLW 3,
9-11 (1996); Ruwantissa Abeyratne, Blacklisting of Airlines by the European Union and the
Disclosure of Safety Critical Information, 2004-2008 ISSUES AVIATION L. & POL'Y 1135, 1136~
1140 (2008); DEMPSEY, supra note 52, at 85-101.
630 Zaidi, supra note 153, at 47-48; Huang, supra note 625, at 219; Abeyratne, supra note 629,
at 1136-1140; Milde, supra note 629, at 11.
631 Havel, supra note 12, at 13218; WALULIK, supra note 15, at 168; Horstke, supra note 149, at
14; Zaidi, supra note 153, at 47; LELIEUR, supra note 208, at 79-80; WEF, supra note 530, at 9-
10.
632 Havel, supra note 12, at 13218; WALULIK, supra note 15, at 168; Horstke, supra note 122, at
26; WEF, supra note 530, at 9-10.
633 {21944 F( X mF AN ) AT K HHERA" o A RERRAR R%%LJ%$&%
ey —EHIE B e o HRstc FEAH T A4S | (publicinterests ) gy B BBE - [ %
ﬁ%ﬁ%éJﬁﬁrm%Rmﬁﬁ%%ﬁﬁﬁjo$:thwwamwm&ﬁ4@HMWK
supra note 208, at 78; WEF, supra note 530, at 9-10; 1944 Chicago Convention Preamble. “The
undersigned governments having agreed on certain principles and arrangements in order that
international civil aviation may be developed in a safe and orderly manner...”
634 Int’l Civil Aviation Org. [ICAO], Liberalizing Air Carrier Ownership and Control, at 2-3,
ICAO Doc. ATCont/5-WP/75 (February 26 2003); Int’l Civil Aviation Org. [ICAO], Issues of
Labour and Social Policy to be Considered in Connection with Liberalization of International
Air Transportation, at 3, ICAO Doc. ATConf/6-WP/81 (March 4 2013); WEF, supra note 530,
at 10.
635 f € 1944 F( Ly ) o5 AR ABEBY (a2 H A E
BRBEERAAME (ERHIE B ) A5 ﬁ%ar“ﬁm%ﬁaa% HALINT HHE T
TS — R B IR E By | TI B IF‘"ZJ:QQ’J Lk - L AHE 54 5% 1 R ICAO
HEE LB (P EPAHT) AFE T BRZEREBEAZE | - £ WALULIK, supra note
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(— ) BEEEDHEEAIEE

HERAAREEE ( TH ICAOEF G ) Rk " Eak | (quasi-
legislative power ) mZA# A B " = AT  FE - AT 2w B HE
M B AR & fu 32 3544 #6636 | ( International Standards and Recommended
Practices » T#% SARPs ) 637 ; m &4 BRE " @4 ICAO EE ¢ i X kipiE
( departure ) %8 ; #h > fEAHE ( BIAAZE ) KM N E 16 SARPsO3 «

15, at 169; MILDE, supra note 17, at 156; DEMPSEY, supra note 52, at 67; ABEYRATNE, supra note
109, at 418; MENDES DE LEON, supra note 249, at 291-292; Milde, supra note 629, at 4 ;.
636 AR 4% ICAO A& % A1-31 SRRPRIR ey R & » A M T B A% E v 344 ( International
Standards and Recommended Practices - T4 SARPs ) a9 £ %] | £ 247 » ATH % —ER -
PR ABHBIRZ PHATHR 2 REF A% %69 (necessary ) » B & QBB AN T
BT ) Mg FEGSR—TER - AT AR AR A7 (desirable ) RSB BRE FHLITH RS E
FRAE > BEGHBRBZRBAINNENET - (B SHOREERETRAT LT ARG
REBAT B 22 5 38 fh e ICAO 325 & i@ 40 A7 B 15 55 ML K A B 4674 4 0> R 44k 8 34( invited )
W ICAO EE &4 HaTk @i AT T RN T A7 ICAO K& % A36-13 33k B P4LRA - £
ICAO Assembly Res. A1-31, ICAO Doc. 4401, at 28-29 (March 6, 1947); ICAO Assembly Res.
A36-13, ICAO Doc. 9902, at II-3 (September 28, 2007); HAVEL & SANCHEZ, supra note 12, at
62-64; MILDE, supra note 17, at 159-160; ABEYRATNE, supra note 109, at 418; MENDES DE LEON,
supra note 249, at 292.
637 WALULIK, supra note 15, at 169; MILDE, supra note 17, at 157-158; DEMPSEY, supra note 52,
at 67; Milde, supra 629, at 4; 1944 Chicago Convention art. 37(2). “To this end the International
Civil Aviation Organization shall adopt and amend from time to time, as may be necessary,
international standards and recommended practices and procedures dealing with...”
638 ARIFATRA AL H 38 15T » | A BXEHEHEFR » SHHRF B @4 ICAO =
Eoh o HHEBRNAMEER FBBEEATH SARPs | » # 3t P ARG LS EH A
CEERRALE RS o AT AEEFER WEE SGORRAR" M2 2 PRA ) (Annex
2 Rules of the Air ) £k ATFtR#E - 20" LB RFHILEREMIATEE LM SUFB M (4t
E ) ERE IEEANI ; AR BSE N - S EEE T E P AR i E K ICAO 2
F & LA a3k (quasi-legislator ) » FAEIBI R A BIER o | FHANFE 12 165 3
o B RARERE AT HF UL FR A AR EM o S RBEMEIAT R X R T4 Ha46" H
WHLE B RATRES | 4R > T [CAO F @ HbR Ak - RA T M 2 ZFRAER S
N F 12 HER EMAE B RITRERORE | BT 48 - £ : Rules of the Air, Annex 2
to the Convention on International Civil Aviation, July 2005, [hereinafter Annex 2], at (v);
MILDE, supra note 17, at 38, 46; DEMPSEY, supra note 52, at 76-80; ABEYRATNE, supra note 109,
at 179-184.
639 H R " AHHRA LA LB NAEEMAN T SARPs £ 5% | AFEEREAMHA AL E 12
W (SHZPRA ) URE 37HF 18 - MATHMRIEG T A  BRERFE  REGHEF
HILERGBHE ( 2Q0F 38 %) i ARERER " RS FTAMEESG%— , (the highest
predicable degree of uniformity ) ; f &% B #& & " 312 R A , ( principle of good faith ) -
HAT A BATAE B A MR - sbsh > B SARPs At T @414 | 5 > Mol T AW
HRBE (DO FEBLESE1E) BRBRAZT 28 69—y BN GHRAFFEER
SRR (DNOFE IS EUAE Q0 5% ath ) o ALk #H L (44 Milde #4% % Dempsey
¥t )AL BEHG" FE L ¥k SARPS B BN " SOE X | o b AT M
Bx T &8 e3% ) (assumption of universal compliance ) o % : MILDE, supra note 17,
at 156-161; DEMPSEY, supra note 52, at 72-80; ABEYRATNE, supra note 109, at 421-424; MENDES
DE LEON, supra note 249, at 294-295; Milde, supra note 629, at 4-6.
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ERTHRBZERT - AM " /22 %F | (aviation safety oversight ) #4
F R ER " fLE BB | Aok &2 - 5k BB ( State
of Registry ) & " #4742 H ¥ W 4423 , ( nationalitymark ) ay#u2 % » 878
EWAMT RITRA 9B HELRFES | - B QaTHMmE S - ok R

Fi@fzsZ 5 ( certificates of airworthiness ) 644 | LA & T & B E AT B AL 22 5 89

640 Fr3E T Ar e 2 BE | (aviationsafetyoversight ) » 1445 T & Bl @47 A K AR 1944
F (A ayy ) mksia b ICAO Xk » 8192 2 B 69 B (AR B 912 344 5% ( SARPs ) » 1L
BAMBERGF R - RiERey—ERAE (function ) - | ATH £ %4 ICAO A& % A20-13 35k
HY o kEPLET AY(HE)RE2— | o % : ICAO Assembly Res. A29-13, ICAO Doc. 9600,
at 73 (October 8 1992); Int’l Civil Aviation Org. [ICAO], Safety Oversight Manual, Part A, The
Establishment and Management of a State’s Safety Oversight System, at 2-1, ICAO Doc. 9734,
AN/959 (end ed. 2006),
https://www.icao.int/WACAF/AFIRANO8 Doc/9734 parta cons en.pdf; Huang, supra
note 625, at 21-22.
641 R4 Bl %% & ( International Law Association ) 89 K @4k - " ME E A S HREAK KA AL
EE o BERE (HL ) BAFRCEEE - AN RFATHECHBEBMRA , ( THARER
RA) 1944 F( ZmF A8 ) FH195ERT BIEBELATL LRSS L  2oh - Lk
HA BB - A0 SHHBRREEM  FLUERHNE T MES B BB I | > Bk
T BEEH% | (genuinelink ) » MBTZAYRAIBMWH T AW T M2 R2ER AR
% o HH T MEBRERL  HRE  BREAXNE=ZF T REERE | (B 17EEF 214%)
R EIN  IRTT RN T M 7 A BB 4S8 R423% | ( Annex 7 Aircraft Nationality and
Registration Marks ) - % : Aircraft Nationality and Registration Marks, Annex 7 to the
Convention on International Civil Aviation, July 2012, [hereinafter Annex 7]; MILDE, supra
note 17, at 75-77; DEMPSEY, supra note 52, at 120-121; ABEYRATNE, supra note 109, at 260-263;
Huang, supra note 625, at 23-26.
642 Michael Milde, The Chicago Convention-Are Major Amendments Necessary or Desirable
50 Years Later, 19 ANNALS AIR & SPACE L. 401, 422 (1994); ABEYRATNE, supra note 109, at 259-
260; Huang, supra note 625, at 22.
643 SH#t T BINALE BARATRER 0T TR—FSF T b2 RATRA - BBF > NG
B RN AR MR A (RN ) E—a T AHUESRT | M REGHB BT
AR » ChoaTi - £ ¢ WALULIK, supra note 15, at 170; MILDE, supra note 17, at 79-80;
DEMPSEY, supra note 52, at 46; Huang, supra note 625, at 22; 1944 Chicago Convention art.12.
“Each contracting State undertakes to adopt measures to insure that every aircraft flying over
or maneuvering within its territory and that every aircraft carrying its nationality mark,
wherever such aircraft may be, shall comply with the rules and regulations relating to the
flight and maneuver of aircraft there in force.”
644 SH¥ T LR BAAE T OZE R E > TE—F2E T 18 e Blsi , (Annex8
Airworthiness of Aircraft ) » SAF £ #b#iTHERMA - B HERBT E B2 LA &
AR EE  ( maximum of take-off mass ) 49 R F] » & o s ZAB SR 4 ( B KA etk ~ /1N A etk -
DR B ) AT - B BBERE F A BE AR SR N EmMERE( B ),
FIFE I ATHEE b LR E R R G A E B WAL R AL B 693Kt
( State of Design ) » B 4 # ATkt ey " % $4F K@ AuE D8 , ( mandatory continuing
airworthiness information ) - %]/ 48 Bl bt &K - PG ALE B 693545 st ( continuing
airworthiness ) - #&# - BB EZRE > " A% T | (type certificate ) thd " X3t E |
SHEE T WAL AR SR L AT AEE 0 R T I o sbh > BHOBRBAMEEN Bk
R TAAE  BAEZT T BATATHBR &M EENHMT LR B LSS T HER
JsB T Andsi8AnE 2 | (initial certificate of airworthiness ) » B i " Ao B A ERTHBEZ -
4 1 Airworthiness of Aircraft, Annex 8 to the Convention on International Civil Aviation, July
2018, [hereinafter Annex 8]; WALULIK, supra note 15, at 170; MILDE, supra note 17, at 81-83;
DEMPSEY, supra note 52, at 117-120; Huang, supra note 625, at 22; ICAO, supra note 640, at 2-
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Pt A B045 5 (flightcrew ) # s aB % T 842 Z 03 B8 ; ( certificates of

competency and licenses ) 646 | % 48 Bf] & 75647 o

SO EAFEE A 4T L REK A RS | ( State of Operator )
BB REF » AT A AL B AAMMAT » AT I 6 AL BHAMAE
( Annex 6 Operation of Aircraft ) & » 5P & KA " G2 EE AEE T freE

A% Z 5 (Air Operator Certificate ) 649 | » LLBZ & H 48 & 7 $)650 o

5; 1944 Chicago Convention art.31. “Every aircraft engaged in international navigation shall be
provided with a certificate of airworthiness issued or rendered valid by the State in which it
is registered.”
645 ARIEATRA NN E 32 HME B BEBEREMRBOH L BA" ES B RAIBEAR |
( pilot and the other members of the operating crew ) ; HAR#E " 4 1 A B BB oA |
( Annex 1 Personnel Licensing ) ¢33 80 2245 » T4 " B % B AEZHA T A2 AEB |
(aviation personnel ) - #Edb - AR H ZROIE : T HEBZEHE | T QRN
( flight engineer ) 21 & 4845 8 ( flight navigator ) £ 9 ey#42a A B (flightcrew ) | » BIA& T %
7% %45 A B (aircraft maintenance personnel ) - ##t% 4] & ( air traffic controller ) » &
fn7e %%k B (flightdispatcher ) £ #4412 A B | - %4 : Personnel Licensing, Annex 1to the
Convention on International Civil Aviation, July 2020, [hereinafter Annex 1]; MILDE, supra
note 17, at 83-84; DEMPSEY, supra note 52, at 116.
646 ST BBEMEABBEEZRER R E > TE—FL2ET b1 ABIRBOHBE - mE
CEARSSURARE 03 T HHBRAABRE R EAR (HHAMEBEIEAER )
ﬁ&ﬁlm(%%&% Sl HAT > ARMAEE F @ ) AR E (RER ) BHBILBEA
HBEZTXME | T AR ENFERET AR £ @ - 4+ WALULIK, supra note 15, at
170; MILDE, supra note 17, at 83-84; DEMPSEY, supra note 52, at 115-117; ABEYRATNE, supra
note 109, at 383-385; Huang, supra note 625, at 22; ICAO, supra note 640, at 2-6; 1944 Chicago
Convention art.32. “The pilot of every aircraft and the other members of the operating crew of
every aircraft engaged in international navigation shall be provided with certificates of
competency and licenses issued or rendered valid by the State in which the aircraft is
registered.”
67 thAT P FEN > " BRRBRAM T MERYER S WBREERY o FaE FHEFUAE U
&F%&Eﬁﬁa%w%l%%mzﬁﬁmﬁ%%ﬁ‘ﬁhmmHmmmmgwmmmw’u
B & RBERE E%Aaﬁ%%ﬂJé$%oﬁ%’%%ﬁ&ﬁ%&%%26m(u&w#uﬂ'
MmigH » AMARBLEZ ALY E 30 5 ( LA 10 ) - 6 F 4488 - % : MILDE, supra note 17, at
79-84; ABEYRATNE, supra note 109, at 260-270; Huang, supra note 625, at 22-23; ICAO, supra
note 640, at 2-5-2-6.
648 f3E T MEBEAMAR | AT BEANEIEZLENAANRAE > RwEATH S £
AIAATH K XRAT > (AT HE  SRAEHA " AR EES  ZR > BRAT 222 1030
B ER T EEE AR I ) A EM s l?%iﬁ#%rﬁﬁﬁ%Aﬁ%ﬁ%J
T BBV AR ES B @B FTEE AR SH (BPRIEEE ) » Bk
SR ABAEATHEE SR ﬁki%ﬁ: KREERBEEpertb gk b T R BE AL RGBT
THEHERENG BRE > FEAEFE=ZFLHNE o £ : Operation of Aircraft, Annex 6 to the
Convention on International Civil Aviation, July 2018, [hereinafter Annex 6], at 1-11; Walulik,
supra note 498, at 236.
649 WALULIK, supra note 15, at 170; ICAO, supra note 640, at 2-6.
650 DEMPSEY, supra note 52, at 121-122; ICAO, supra note 640, at 2-6.
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Bk ATRAEZAREROEMARE AL EFRANMLERLE - A
HAaewmeyad > T Esasggrk £ e RodE L 848 ar b e A
Bl R652, 2o AR EHETRERAAMEEHR$05 -

FloE s R o T R EEARE o RS AT AR RS, e
PAER BB RS (ATRAZE ) » A4 AEATEI R Z 69 A 20054 o gbsh » AT
MRRERES $Hp 2 EXANZLER 424 , (safety oversight system of

air operators ) » SAFEARAT B Bl 5 & # 49 J 47655 -

B EATEH N A4 o B A4 T 2%t B ( State of Design ) 2
# 3% B ( State of Manufacture ) 89453 2R E £ 7 | > ARAHH T R G4 R 6y —

B R R A %50 HF T A

(=) Bl 5 A REH 4 52 Fmf

A wmH AR AR RAT AN EPHRT B REARED
RO ER R | ATkl " B R A LB N ZERNT s SARPs | #9 &
o 7T Afstkey BE ARG B SARPs AH B REREHRA > M T A&
EAA T Lk e% 5 ( assumption of universal compliance ) 658 » %48
AR B ZRBE T o | MAE A SARPs +45 " BIFREAZE |
SR ARE ( RAMERL ) O-F% 649 -

651 Annex 6, at 4-2, ATT D-1-ATT D-9.

652 Annex 6, at ATT D-7.

653 DEMPSEY, supra note 52, at 122; ICAQO, supra note 640, at 2-6.

654 Annex 6, at 4-2, ATT D-9; ICAO, supra note 640, at 2-6.

655 Annex 6, at 4-2, APP 5-1-APP 5-2.

656 ICAO, supra note 640, at 2-4-2-5.

657 f& Lelieur ¢93p %+ > AR —F X5k BRMER AR A M EIES s B K FE5H
B BR R RERA S, A AXRAT AEHBEOERT > T A s ddr
0 BR(HR NG ) CEAMRESEHE (HFHNARRESES ) FEAM > Bme/a
—BriTARS e AT B RHBRRETEA OB EN | Fefkit - £ Zaidi, supranote
153, at 46-47; LELIEUR, supra note 208, at 81.

058 AXTAMMIS > ST THREZL2ET OB KRS  SARPs 075 W E - URATHMA
REMEAT LR BER  ENE BITBEERA > AMARTE—F %4 : DEMPSEY,
supra note 52, at 72-80.
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L T S BB EAS T SARPs A2 445 — BBy REEO | AR
"TEHNBREARERTEBRRRLOEMETH00 | > AT AEBARRS AT EH
"EENSKREEARE e E e gk s ICAO B T EBRAERES
% | ( Universal Safety Oversight Audit Programme - T #§ USOAP :t & ) - 3
WHE &4 Bl T 48 SARPs | e 45IL o Sh AR AL F i 8002

#.4% USOAP 3+ £ oy 2 23R 4663 , a8 m< » saLtbAT#] ( 2013-2016 ) » &
WhETRIARHE R RIEEHE  H @ A (20162018 ) K K [F

659 fe#| & SARPs e84z - RV AR BT mBEAERY  BEN  FHE RZMEG 4R
sk HERBpAR" ArhlE H ey SARPs | R F A OB RANHH - EAE
FLoREE (HHlg - & ) e A RmBLUBATATF B R £55 ; MASE SARPs 4 » $ #BE R
TRAEE T 45 ik sk SARPs | 691550 ) ICAO 4 iili4o » BB H A %05 (1995 4 ) &
SEDMEAT AR B oY Rk Rk M > & 90T SARPs 84 F 64k B8 | - % : ICAO Res. A29-3, ICAO Doc.
9600, at 36-37 (October 8, 1992); ICAO Assembly Working Paper, ICAO Doc. A31-WP/56
EX/19 (August 1, 1995); R. Abeyratne, Some Recommendations for a New Legal and
Regulatory Structure for the Management of the Offense of Unlawful Interference with Civil
Aviation, 25:2 TRANSP. L.J. 115, 130-133 (1997); Milde, supra note 629, at 7-9; ICAO, supra
note 640, at 2-1; Id., at 77-79; Milde, supra note 642, at 425-426.
660 DEMPSEY, supra note 52, at 83-84; ICAO, supra note 640, at 2-1.
661 Milde, supra note 629, at 8.
662 1R 4% ICAO K& % A20-3 521 % A20-13 SRAK M &% » & ICAO R ey 2 B3t
14 1e B Fath ey Xei ( voluntarybasis ) b - 4t# ( R ERBEA R ) AL E AR L2 EFHE
oy & Z M 24 (Critical Element ) # 473045 » AT R 22 ERAESN - MABEEE R T
ARt ES P A T 34 | ( mandatory ) A EEE - B X4 ICAO K& % A32-11 3k
HP oy’ LRRAERSTE | ( Universal Safety Oversight Audit Programme » F 4%
USOAP 3t % ) - 4% » £ ICAO X ¢ % 35-6 3Rk ¥ » ATHsT @R KRR 2@ALT X |
( Comprehensive system approach ) #47 %42 BB & 4% » M E %56 B R Ae T ERMAF 1
M6 AR 8 R ARE T Atbdiz aAa ke | o MR TR FEEME B A% - R4E ICAO X
&% 37-5 AR (FHARBM ICAO K& F 40-13 JARATRAAK ) - ATH EHMmARIR T 54
B::38) % % | ( continuous monitoring approach ) » AR 2G4 B A M2 BERIEN BN
WESE G HBRB/E - | % ICAO Assembly Res. A32-11, ICAO Doc. 10140, at I-99 (October
4, 2019); ICAO Assembly Res. A35-6, ICAO Doc. 9848, at I-57 (October 4, 2004); ICAO
Assembly Res. A37-5, ICAO Doc. 9958, at I-94 (October 4, 2010); ICAO Assembly Res. A40-13,
ICAO Doc. 10140, at I-106 (October 4, 2019); Int’l Civil Aviation Org. [ICAO], Universal Safety
Oversight Audit Programme Continuous Monitoring Manual, at 2-1-2-3, ICAO Doc.9735,
AN/960 (4th ed. 2014), https://store.icao.int/en/universal-safety-oversight-audit-
programme-continuous-monitoring-manual-doc-9735; Jacques Ducrest, Legislative and
Quasi-Legislative Functions of ICAO: Towards Improved Efficiency, 20 ANNALS AIR & SPACE
L. 343, 357-358 (1995); DEMPSEY, supra note 52, at 101-107; MENDES DE LEON, supra note 249,
at 296-297; Abeyratne, supra note 629, at 1140-1149; ICAO, supra note 640, at 2-1-2-2; Id., at
11-15.
663 f£ USOAP 3t & & » A ¥ & B SARPs 9 E#FN |, - ICAO 2 REBRAET" HHkE R |
( compliance checklists ) - it & € BABATEA TG » FIAEH o FIBF - AT ik » TR Al 4
ICAO %1% S fm# SARPs (48R 7 & - H TR - RFEKMOLL2RE - £ 7 BGHR L RR
RATHBE R - BARR " B8 R1hEk SARPs | 0478 B # & - AT ( 2013-2015 ) 89 63.5%
w53 A (2016-2018 ) 4 71% © HekoATATHE - B4R A 35.08%8938 B &k 3% - ¥AEH 43%
6938 B > sk A" 91 SARPs 3t &R F) o AT B &3 £ 42 SARPs ey BB e F ot 40 B A Ik -
4 1 Int’l Civil Aviation Org. [ICAO], Universal Safety Oversight Audit Programme Continuous
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2425 - JLE %% ICAO £42 7 SARPs T ot il | AA L@ BE - e
AEWR A 35.08%MEHE R KM ELFR LA 6.22%EB | &
SARPs 1 &4 7R 42 B et |

mAL BB T N4 P > A B SARPs ey BB EEBEN 0 A (RBRE
SARPs ¢4 Bl R & ) AT/ AR FIAZ L 6 1RaEoos o b » F 1 AR 6 (% 1
o) o AlRBELL AR e 10 AR Y - AL ARIEE RS
#% (B 14) 5 M4 8 RIABILE M - EARMKHREEE (B 15) -
ok TR T BIRRARIMIARE  REEMET > R8T A IS
B R AR R EAEAR B IR R

Monitoring Approach Results (1 January 2016 to 31 December 2018), at 40-41,
https://www.icao.int/safety/CMAForum/Documents/USOAP REPORT 2016-2018.pdf;

Int’l Civil Aviation Org. [ICAQO], Universal Safety Oversight Audit Programme Continuous
Monitoring Approach Results (1 January 2013 to 31 December 2015), at 36-37
https://www.icao.int/safety/CMAForum/Documents/USOAP REPORT 2013-2016.pdf.

664 ERMARERE Y DAL KRBT 244 | - A H SARPs 9 B FF N T
BE » ALK UATH (2013-2015 ) REREGNE - A BRRRET M - B THHA - £
ICAO, supra note 663, at 38-63.
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Part1 Part IT Part I11 Vol I Vol IT Vol IIT Vol IV Vol V Vol I Vol I Vol I Vol IT

0%

%k 4k ¢ Int’l Civil Aviation Org. [ICAO], Universal Safety Oversight Audit Programme Continuous Monitoring Approach Results (1 January
2013 to 31 December 2015), at 38-63, https://www.icao.int/safety/CMAForum/Documents/USOAP REPORT 2013-2016.pdf » K&F 75 238
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= EBEREHRAE

FZATH B ICAO BFE A ey MA M ( WRBRERBIRE ) ¥ - 4
HTREERE  FE AW MELLER RS E2830T B
B AT B EARAER | 0 S AT o

g

Y

Ed AT EES,REALRCRANT  AH T MEE AU EBEY ¥
oo R T AEH% | (genuine link ) &9 244665 ik K A B AT AT B B K & A
B o @ B B R b P ABO0O o 5] B SLR A AR R e T B A IR 4 ECO6T | B o
Pk » ICAO 3k [E & 33T 24 " 4§ 83bis 45 | Ao LAAERO68 5 AR K238 » 17
GEHEM T BEMRGR 66

q,

05 @At 1944 F ( Xhudrnd ) - #1919 F ( BRAY ) RE - AR T BAA L, PAM
THESRT MEMES EATEMHAORS (FETHE R4 )  SHHVBRFRLEM 47
ATAEAMMRATHE" B2t | Tl - HIBAZAER BLBRAMBRREERSE &
BAT s g BB PN AEBRRG REAFREES T ARSI ETHMRE
% | ( off-shored operated aircraft ) &zt £ 3% H - B & A9 B E I P Fhoihil - A
BBEAR A AL 4T MES B BEBES AE FEFTEFEEAR - 5
WALULIK, supra note 15, at 170-171; MILDE, supra note 17, at 75; ABEYRATNE, supra note 109,
at 260-270; Milde, supra note 642, at 422-423.

000 fe3foy B F A" AN E R HMESR | B AZBR R MR EFEENRE T
FR(HIAMEERE MEAAMEL T ) > fAf (AP RIEHe) ) M2 B BLNIE -
W RATH AR R EAHEM T SO BTN mEBXBTEAN RALEER &
FHF (B A58 ) - 4 MILDE, supra note 17, at 84-85; ABEYRATNE, supra note 109,
at 270; Huang, supra note 625, at 24-26, 31; Milde, supra note 642, at 423.

667 AATMMEEMET » AM ' MEREER WBAREM  #ER"T B2l  RAR " frEx
AFTAEB | Moy Ee o Bk f2 B 7R B AT BT B3R AF m R 558 7 1B — B 2 oF > Walulik 2433
BT HEBERAESH MR R E E M (discrepancy ) sA R AR #E M (uncertainty ) o | b
Sho ATRAELEE R AR BEMMA B RAERE | - £ WF6 MEBHME , F - ICAO 2
FEhHb TR MEEXAMERATHEABLEAMNEERR |  RANMRERGEETHER
#5 % o %4 : Annex 6, at ATT D-3; WALULIK, supra note 15, at 170.

668 AR 1944 - ( X Awd A4 ) % 83bis ML - T K E i mEEEAMAR | FEE
Tk R BT Kl " BmE (lease ) - éu# ( charter ) % b3 WA M
BN BT R  WBEEHR (RAZANE 1230 3L EEE 32 4% 1 XA ) - B
WipH (P EEXARMAR ) - EHE  ATHEFERMNAE SR BEESHR  EMENT i
MEBBEMMARY 69" MEEEAMAER | MR ERL > BIEAAGQR LR AR
BMRAE BB E BREEHR  OWRA R - B ik el b PR AGFE - £
WALULIK, supra note 15, at 171; MILDE, supra note 17, at 85-87; ABEYRATNE, supra note 109, at
270-280; Huang, supra note 625, at 31-32.

669 f& Milde ##zehsmZE ¥ » HER T AMETEEAMERETE T > B2 BB EM AR
YEGE (MIFECE ) BT AT MELLE R HBARERS - AW ATHEHIFEH
BT R AR SLER] BRMA TS otk - Rk AT A MRS | B R
Ba—pEEAH T EMEBEEHREE | X3k #F P4 - 4 : MILDE, supra note 17, at
87; Milde, supra note 642, at 423-424.
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Mtk ARG PR HESAEH] | B RAT o 3 AR B B b I OO I
EEFSAMERS  BTMEREE AT UE T MEFEBM | FH L
A THRAFH  MEEEARER  WEEES ZLEBBET - HT 2
T ROPNERER o BT R (GRS ) ERMEEERAEIRR A
MEH s BR R ELRG T SRMEREEE | SR RRERE -
WATREF > 4k T M EERZAMER | RAH T AARMEFE RS 0EE

EE My EEIER -

MmAEE T BABR ~ SP3RRAR 1 T MEFERELFARANT 228
3 R M ET ERFRERK g B R  HERBEHET EEEA
PREB AT X285 ¥ M43 ERLEAMMETEREE XL
Rep BT e @k AMER AT MEFELEEHRE T2 ES B

2%

HERTAM ' MEXEER  WBAZRRBE 24T BEEH  0rA-

670 EEF L AT AR R ROEBERE T MEEEAEIHRE WA BHFRRR
XEHHH o ChoaTil - MATH T B Lok IEF AT 2824 P& T AFBME
B 0 BAEFNIERE R FREOAEATHEEMS KmBER T B FEF AR
FREFE A EAME SRR - BT o 4 ¢ WALULIK, supra note 15, at 172.
671 Id., at 167-168.

72 AW T MR FEEERAE T EAREBEERIK B E > TADENEERR | - AXT
FATE B FAFERAHNE -

673 3 b BN T MEEEXAMAR  RREAH " MERSER R REF  GEZNY
P25 8 AT HREEREHAT B BN BATHERBIEER 72 AM" i
TEFAMAER WESHMR - BhmXd HIMEFTLEAMARIEHHOBEE > X2 BLATH
HABARAREAFBOBRE | RAE  BmiEts 25 %4 AW ERL -

120

doi:10.6342/NTU202300834



N R

BB E3tm > AL BRGT A s s 2 RMmALWNEL B
BHE > 0 T ERRRRE AR AOR T S TR 5 F
wR S P (#H ) o THEMEFERBREE T FRATERK ) HBAR > &R
ERBEAR RS ARBRZEEIER Loy Ak | FRHE -

Wb REEAERSINI LG B R AaBeaan®E (45
AAKHEAR ) > REMRIE - Rt &7 H B FoRF e 3 B4
TS HARMEATEEROTER | Bk B esOR A S Pl (R
"REE R )L AERSHEAMMAS T KR EBR Ry
RUEAER L " TSR FE AR BTRME MEEEAMAER | UA
"HEEEEETHRE £4 -

BAFRAEE - T B EA R RTINS 5T BN S8 e
B K1gHRD75 | » BlAkb AR E T RSB TR ER - AT H - &
"R FLEARBENTRUMEEREEEC AR TERB R
Fiid S8 R BGm (BHEFE ) AR mAE AIERSHEERLEH
BRERN (58 ) THRET -

674 Horstke, supra note 149, at 13-14; Zaidi, supra note 153, at 38; ICAO, supra note 634, at 3.
675 Zaidi, supra note 153, at 36-38; LELIEUR, supra note 208, at 58-60; GAO, supra note 303,
at 59-63; ICAO, supra note 634, at 3.

676 R EL3F (70/06/20 ) & B 35020 3Rk -

677 GAO, supra note 303, at 59-63.
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FRFE EH " R PHEASRE M4

B8 3T ——HO BRI S R B

F@ T AMEES  BRY T EREE B TAMEFE (ARG

B B AL E TS ) 2R T HeB RS, > AL T BUTATHE R
B AT (B EFEBRAY > airline nationality ) - ATH A28 M43k A
ghwe T AEAR A RAER AT ) T A S PRSI EE > R T iR RE
R EEHMEF LT EHRAB S » ThoATH -

wRim > A2 RO AAMEIES B RMAELNBEEEBBE (H)
MR )60 | ARMAMERS  FALEEAREFERA RN
T B4 ey 2B B 4468 | ( nationality-free affiliation ) -

FELE o AAMBRGRAaKARBER Y B PEBRREMH Zx EF
FOREMe ( BBERES )RS | R AR EZEER | TERH
BRI RAE B R B R B0 o dR b o fE4R BB A T 5 S el BE AT B
RS % T B aSiRE LA T BREBREZEREL ) -

678 JRIFATRAZEAS (BPERIRA ) » MEFEARERIYG > BHEAGE T RAWAHAERE &2
eyt BT B E i%il/k‘é% Jo ERAHBAEAT X2 ¥R 88T BARXBEN
FLERRA ) s MEAFEHE T R AeRE M BA -9 B A -

679 F2E T fr e ¥ B4 | (airline natlonahty) QRS At T MEFERKE T AR
Ry BR maEgeERE RN E M1% o | 4 WALULIK, supra note 15, at 18; MILDE,
supra note 17, at 87-89; DEMPSEY, supra note 52, at 593-598.

680 H R " RS PAAAESIES B RMAEANBLEERRE OB HEFTEWEE B
M o Al B B R Ak (4552 ICAO ) AR AR EoF - Al E o T AR B H AN &
R Eotm A A e EREAEA (B RXRER ) | T4 - % 1 ICAO, supranote 244,
at 3-5; OECD, supra note 571, at 35.

681 pr2g | B4 P 69228 Bl 44  ( nationality-free affiliation ) - 1435 T fu e F £ T oA M
mprpdl ) BRI E 2B M 244 (affiliation criteria ) » EAFTA R ELHRE MA - LR
#% Walulik 242693 % - ATHA B4 45 0 T3k )~ T 228 %0, T EERA
FEE > UAT A AR EE S ) - Havel Uz Rl E R B E F - ﬂ—’réﬁ FAZEJ8 B AR
M4 8T ERFERRR | ( corporate affinity test ) - #f F4k® - % : Havel, supra note
12, at 13205-13220; HAVEL, supra note 12, at 167 171; WALULIK, supra note 15, at 152-159.

082 AR T AHMBARABRENTENR | FEAAFLE —HF—JARNE ©

83 AR " BRBRANLBFRGEBTEAR ) FEEERAFE _HEANE -
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W A EWATRIE MR A THb T SR EFE T B 408,
( regulatory control ) ~ T #& % £ 41685 ; ( economic control ) » 2 & &k B R & |
B HE U080 » I ARRIIRE - AT > ASUR B At leUE L AT, - &
HTARMBRASRE AT BRAMTRAR ¥ - FavdibBuk Lk E
MRS 8% AEIREAHT RAMZEXER T & kR A
A—EHAMT AR | ik BHRERBEEER -

684 Eﬁfﬁ‘i#a B SCERIE » AXEERE A M T BE 4, (regulatorycontrol ) eyBAsEE & - M
His " BB AERNAMEERN T HTHEHE 5 » REBREHRERSGH e T 352 BFT 5
B U AR WA R RAHT (RE T B EFERFLETEH T R0 F8 (HAR
2R ) (Bllofi R EEART ) BATHRGE » ULBUFEH S -  mAeT MR asRE u
TRREEEBERE P AT B  wAERAR  FE2EAFE_GNE -

685 &éfﬁ#a M Bk t% - ASUEE R A M T £+ 4] ) ( economiccontrol ) #yBAREE & - HeH
JEAE T BB AEBAMEERG T FTHERE ) RABRBMEZRE W L T THFHFT g RA
r ﬁ%’ WHRRAFHFT g REP  HHREFERETBEFE i‘% ( 1ol P 5 A S92 B 4 B

B~ W ILH i% BEWE ) BITRIL UILERATHER ST JmAe T AR B B PR dn k4R
£ ﬁ?— TEREBEEBEAR P AWM &FEs e BEEm - 3%%%4‘%%——&[’?9&

686 FRAT B iﬁ*ﬁ‘h (B %‘éz?lﬁ‘ CEE k) S AR S (Bl Havel 4% ) 5T i FEM
BRERBMG ) > Boa " BEE4 ) (commercial control ) MU A& " B &4 | > E3%A
g i‘?’?ﬁ%ﬂfiiﬁhfﬁ JBAT ARAERR , FAEMALE> B UM EF LR ERES
EH o M Walulik #aemd ¥ HRA " £ 2 £1869 2 3) 762 4t ( corporate
governance culture ) ¥ - BURATHHM A E - AR E R0 T THLEE  BEL T HEATR
ForeuFHF , Rt MEFEARRMOBB MG BaT HFAREZFERMUARTH
WATERBIE R FH O NR T » B MEUAES A% G - 4 : Havel, supra note 12, at 13218;
HAVEL, supra note 12, at 167; WALULIK, supra note 15, at 152-153.
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Pt kBRI ERES
— " AHREagRE

FE R 0 R SUEH ICAOSS7 ~ T g i - VE B 45 & 40 4% 088 | ( Organization
for Economic Cooperation and Development » F4#% OECD ) » s & ' # F &%

%138 , ( World Economic Forum » F#% WEF ) #932 £ » % 3] @& 47403

BATREAG & - PR WEF 3R R4 R EF4H8T 2141 ~ sh 308842 | 4h > ICAO 2
OECD 4 £ty Euife " RPN EA | - B ATHR R ANPIAS K
B (R AR EBMAR ) > BRRMERGIH TR R 2" 2R
MEXH | MELEBRNMZER T ET MM - R ATHREH KB X
TR ERERAE | A SR AE o BT AR -

( — )ICAO #%

EBEHES T R ML ES €% ( Worldwide ICAO Air Transport
Conference ) ¥ » ICAO 73t " #1 % £ F# | ( community of interest ) 24

BT EZBEW | MBS » SUE B RRYMATH TR 693808 o

687 3 ICAO K& % A24-12 35835 ( ML E S5 ICAO K& % A40-9 S5k d ) et T #15
# 4 ; ( communityofinterest ) #9484 » LA T PR M IEH] | B K o BATRA XK 5 M
RTHBETRRERR AR RZBATHGEARAR 5 > MBEHLHPBHATFR 098 B X
R RS B R T2 @M% Bk £ 1904 SR T B4 BHRmE
#E# €3  ( Fourth Worldwide ICAO Air Transport Conference ) » #% & ICAO 4 Rt F 47
AHER B2 @A  MAREREMNERT  AHLFEETHREREBRTE A
MW &9 i — % 4 # : ICAO Assembly Res. A40-9, ICAO Doc. 10140, at ITI-1, (October 4, 2019);
WALULIK, supra note 15, at 139-141, 154-159; Horstke, supra note 122, at 34-46; Molepo, supra
note 145, at 80-83; Horstke, supra note 149, at 73-86; Zaidi, supra note 153, at 82-100; ICAO,
supra note 201, at 4-1; LELIEUR, supra note 208, at 139-143.

688 £ F 4 1997 £ - OECD Brst " ISR A 2% B B4k | ( Liberalization of international
airtransport ) #ATHF R - (1% - F EREEY " REEMES A RSVEALE - HHAR
HhEUT EmER LS | AR o #k > OECD %4 %14 1999 81 2000 4 » 44 | B 4L
e M EH ey B S %% | ( Regulatory Reform in International Air Cargo Transport ) &)3g 4 14
% " OECD #1% %4 & sait/& 8] ;, ( OECD Principles for the Liberalization of Air Cargo ) & T
etk o b H sty Rorl praEdiEd s 2R RESRFIE > Fohdl - GHFEE
ey MR (2017 4 ) 9B EME F - OECD N 2480 & BB R » MABITRERE
¥ AT AR E o 4 @ ITF, supra note 13, at 24-27, 33; WALULIK, supra note 15, at 155; LELIEUR,
supra note 208, at 127-129; OECD, supra note 571, at 3-5.

689 WALULIK, supra note 15, at 54.
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themselves ) ah tadE T ERRT fruﬁ%ﬂ% 1A (BPARRPHEFRE > Mmaiid
Flafka k2R B Ramamnetl s L e )R SR - aTHE B EMER 0
u?g 4% : Horstke, supra note 122, at 34- 35, Hérstke, supra note 149, at 73; Zaidi, supra note
153, at 85-86; Id., at 139-141.
69t ICAQ, supra note 201, at A1-8; ICAO, supra note 244, at 2.
692 WALULIK, supra note 15, at 141, 154; ICAO, supra note 244, at 2.
693 fr 5k An ICAO BhE R AR ey T R b » AMER KT a5 8 4% ¥ 443 (headquarters ) -
%32 .o ( central administration ) » & £ &4 £ /,E%&»E‘?i E—FEN » EmErrA
MPERGFE o  MRBEZ TR (PS4 EERMEENER ) &H LFX T HHRLALTFNY
#ht o %9k TICAO #zE#Mé 4 ; (ICAO Air Transport Regulation Panel ) 3% » &
MEAHAREFBSE > EMw" %RiEL | (stronglink ) 2R - sk frEesd  HER
%+ WALULIK, supra note 15, at 154-155; Horstke, supra note 122, at 36-37; Zaidi, supra note
153, at 85-88; LELIEUR, supra note 208, at 140.
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VEARKE - T AHR > T AR ERETELRESR > T AFTE
Bt h B E WS RERA (2B ) AR , 5£&% -

694 Int’l Civil Aviation Org. [ICAO], Report of the Tenth Meeting of the Air Transport
Regulation Panel, at 2-7, ICAO Doc. ATRP/10 (May 17, 2002); WALULIK, supra note 15, at 155-
156; Horstke, supra note 122, at 37; Molepo, supra note 145, at 80; Horstke, supra note 149, at
76-77; Zaidi, supra note 153, at 92; ICAO, supra note 244, at 2-4.
695 2% 6 BRRAMEERGRT  HERFHOI ZHRE nEEFAESR(FE5 B
RMEEREHR ) BRI E T R EER NS AETHRA T ICAO EAFHLER
#535] ( policy guidance ) ey 2 of{R i » FRH RETHFLYFFARER G ER - ;% : Int] Civil
Aviation Org. [ICAO], Liberalization of Air Carrier Ownership and Control, at 4-5, ICAO Doc.
ATConf/6-WP/12 (December 10, 2012); Int’l Civil Aviation Org. [ICAQO], the Report on Agenda
Point 2.2, paras. 2.2.3, 2.2.4, ICAO Doc. ATConf/6-WP/104 (March 20, 2013).
696 £ 5 B RMEEMERT > MATHREIN ICAORERELARBEZR" B A4
FREEES 9 E - mae ICAO BB EmRBEWEI A ¥ mERB" A GbE 0
RE » Rk sFEA T EA | (transitional ) AT 2 A &A | (fullliberal ) 52k > #tF
4080 - %4 : WALULIK, supra note 15, at 157-158; ICAO, supra note 201, at A1-9-A1-10.
697 Horstke, supra note 122, at 43; Horstke, supra note 149, at 83.
608 f£ " ICAO BISALERAS W R84 ¥ » A" TR B b  UAT AHEFES L - R4
ek R R - MARIE" B 5 B R EEHRRE o WHMEGE 2T BREAT B LRR
BREMA] > ARAEYHFAHEREZR | > UAS *%’Iﬁ—@-ﬁﬁ'&éﬁ%%‘l s ARER B B R 4y
MIGELEE B MRAE T REFRH SN | RIE@ay Uk c AR T B REFHT Tk
# ( model clause ) #yF 8 - ICAO 7542 " %38 | ( integral notes ) #f % » #H 7L AT A
R E T F - BLREATHRENERA R AH" T2 ¥ AR EF  BELREE
ICAO B IR A 22 B RS 1 S Se A | 893 PR 3R 5 » T 4L - % @ Int’l Civil Aviation Org. [ICAO],
the Report on Agenda Item 2.1, paras. 2.1.2.4, 2.1.3.1-2.1.3.2, ICAO Doc. ATConf/5-WP/105
(March 20, 2003); WALULIK, supra note 15, at 156-157; Hérstke, supra note 122, at 43; Horstke,
supra note 149, at 83; ICAO, supra note 201, at A1-9.
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699 f£ 2000 A 69 TAE X4+ ( Bp OECD A% B4 & siib/R A ) ¥ - OECD R A#H M " 452
MHFT DR IER WS RIFLE AT FEAET S FE L G2 | ( Multilateral

Agreement for the Liberalization of Air Cargo ) $64& % 3~ 4 #& ; TR AT H# T4 2002 F£15E/T

FXHFEs » B ERWMAES 4 5 14 EFEENHL T F2ESEAR" RO AT S
2R R OECD s AATHME P - fR G A T Axdzd | ZReyTHeM - & : WALULIK,

supra note 15, at 155; LELIEUR, supra note 208, at 128; OECD, supra note 571, at 35, 66.

700 WALULIK, supra note 15, at 155; OECD, supra note 571, at 63.

701 CAPA, Airline ownership and control rules: at once both irrelevant and enduring,

https://centreforaviation.com/analysis/reports/airline-ownership-and-control-rules-at-once-

both-irrelevant-and-enduring-345816 (last visited in 2022/9/12); WEF, supra note 530, at 15.
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702 £ WEF REY > REX 248" BeBAM " MER2ET s WA ERS &7 80T
PBEEMReFE XM n" BaFihRmakied ol G mEFEEeRiz
MERB R FARCARE - A ATHREEHH " MBS OB BRETIEH
A mAk% 22 T MEFEHE | 9E A T4 - 4+ WEF, supranote 530, at 9-10, 15;
CAPA, supra note 701.

703 WEF, supra note 530, at 15; CAPA, supra note 701.

704 WEF, supra note 530, at 15.

705 WALULIK, supra note 15, at 155; Haanappel, supra note 213, at 101-102.

706 AR ¥E T B A2 E 1 ¢ | ( International Air Transport Association - F % IATA ) 2 4 &
FE S REeRERS" ?153?3"’“% SRR T EEYER] 1% 0 EFRMIRH T FTAM e RE (BPE
gl ) o b GAEMTRGR BAB AR REHEEMTESLT B  HETEN - %%&l:
TR FENTHRIE TR TR TR R2T 82 (AT )48 —F 1 #fE » 4%
EZEEZHAOALTHEIORMBEOMEEEARE - | £ ¢ Int]l Civil Aviation Org. [ICAOJ,
Airline Views on Liberalizing Ownership and Control, at 3-4, ICAO Doc. ATConf/5-WP/26
(December 16, 2002); Horstke, supra note 122, at 38, 48; Horstke, supra note 149, at 77-78,
89; Zaidi, supra note 153, at 98, 102-104; ICAO, supra note 244, at 3.

707 Int’l Civil Aviation Org. [ICAQO], Report of the Air Transport Regulation Panel Working
Group on Air Carrier Ownership and Control, at 11-12, ICAO Doc. ATRP/10/WG (September
16, 2002); Zaidi, supra note 153, 92-93; ICAO, supra note 244, at 3.

708 TICAOQ, supra note 694, at 7; ICAO, supra note 707, at 1.
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122, at 48-49; Horstke, supra note 149, at 89-90; ICAO, supra note 707, at 12.

70 £ ICAOREY » A4 T AR PFaMeleoER |  RETREMEFLEABRMNEE
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KRR P2 EMA | > T4 - % : Horstke, supra note 122, at 48-49; Horstke, supra note
149, at 89-90; ICAQO, supra note 707, at 12.

711 Zaidi, supra note 153, 93; ICAO, supra note 707, at 3, 5.

72 fH 56 B RAEERQRNRE T ICAO AR ERE (PEBEELLURA K
BEEd o ZaxHMEFEALE EEES ) o Sl AR AR A REE T - ICAO 473
A2 ARBERT RN BESHREREREZERA | o Hib > ERITIIIFAT - BT
C % Farak sl e % | > 44 ICAO sy £ %% - % : ICAO, supra note 695, para. 2.2.2.2;
ICAO, supra note 698, para. 2.1.2.1.

73 £ WEF REPY - AR T RAF=ZROMEF L » BBABRY - RAMBIIFHA RIE
wlaey X BRAFATH B RAF R ABe L | TRAT RAMMBA | (ruleoforigin ) KA
Mtk Xk £EERR P B EG  EFRREBELRMEEHIET | BB AATH A -
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WEF, supra note 530, at 9, 15-16.

74 FOECDREFY - 3R " HEAM B ' Bespa | xRk  E@8HRETEE
TARZEREAEBE JBEEES > TAREBGEATHAERL > AARLE A QEREERAE - R
P@eapa | OECD p#d " REFEEMLZ  URT REAFRIEHER xR XA
BRI T R E R BB R AR 0 BT 48 © 4 : OECD, supra note 571, at 35.
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UNCTAD, Investment Policy Monitor, https://investmentpolicy.unctad.org/investment-
policy-monitor (last visited in 2022/9/12); Walulik, supra note 498, at 243-247.
716 Walulik, supra note 498, at 240-242.

77 BT A ST T BB T AR R O E T RETARAURATIE E8Y
AT E R AR - BB R BAE BRI e ChoAaTil o M T AR By AR 6h L)
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aerocomercial/ (last visited in 2022/9/12); José Ignacio Garcia-Arboleda, Transnational
Airlines in Latin America Facing the Fear of Nationality, 37:2 Air & Space L. 93, 102 (2012);
Francisco Prat & Valentina Ravera, Chile, AVIATION LAW 2022: INTERNATIONAL COMPARATIVE
LEGAL GUIDES, 67 (Alan D. Meneghetti & Phillip Perrotta eds., 1oth ed. 2022),
https://iclg.com/practice-areas/aviation-laws-and-regulations/chile; WALULIK, supra note 15,
163; Braun, supra note 245, 229, at 345; WEF, supra note 530, at 18.
719 Int’l Civil Aviation Org. [ICAO], Proposal for the Liberalization of Air Carrier Ownership
and Control, at 2, ICAO Doc. ATConf/6-WP/29 (February 13, 2013); Trimarchi, supra note 122,
at 245; Trimarchi, supra note 247, at 46.
720 5T BAMCREBR ¥ - RIEH 2564 3EL F 1AL REFSE RAAESFHM L (1t
&% #] R A48/ » Direccién General de Aeronautica Civil - F#% DGAC ) #15% » A B $4F 8147 %
&R MR EF ERFEE B NALERF - £ : Decree Law No. 2,564 art. 1, Marzo 21, 1979,
Di1ARIO OFICIAL [D.O.] (Chile); Garcia-Arboleda, supra note 718, 102-103; JAC, supra note 718;
Prat & Ravera, supra note 718, at 67.
721 AR¥E DGAC A ey 2 AR F - A M " BRAAMEEFEAEE 925 (B DAN119 ) - &3
ABETARXBANMERSEN FHAEFE | AABREEFRANMERBHOMEMEFE
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R EGEM g REABRNAMEERT 4 T4 - £ 1 DAN 119, NORMAS PARA LA OBTENCION
DE CERTIFICADO DE OPERADOR AEREO (RULES FOR OBTAINING AN AIR OPERATOR CERTIFICATE) art.
119.3, Marzo 12, 2021, DIRECCION GENERAL DE AERONAUTICA CIviL [D.G.A.C.],
https://www.dgac.gob.cl/normativa/reglamentacion-aeronautica/normas-dan/ (Chile).
722 JCAO, supra note 719, at 2.
723 Trimarchi, supra note 122, 245.
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726 Trimarchi, supra note 247, at 47; ICAO, supra note 719, at 2.
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2022/9/12).
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B AIARYE T F 863 REERFEE ) AR ( F 13842 KA E ) MR EABEAMRE
ERPE T PR LR | R0 RINE - £ T GBI 3 HivhIA
fEpE73t s Bp T R E YRR B @R A% 3B A4S ((headquarters )

DREZE¥EMW - |

R o fE 2021~ 2022 4 BEXHIRE " F 1089 SRERFREE | (F
14368 355 %E ) » MIRATH R E732 - Ik » 1086 £ ( B.FEA =% ) ( Brazilian
Aeronautical Code 0f 1986 ) 8.5 » R3&A " KB ASE &AL A NE | » 3
Hieemes BEMEMEZERE 78 BERM LM & #ITER -
BAFRA R AR N BEMRA] B kT RBEEKS R B
AP A MR A RS 3 4% (administration ) @955 A | c mIET AR N E) ) o
TEARAN S %7345 Bk > ATHRE ZE RN AEA -

Wik AEEET AW AR EES  ZREE TRFRNT Hd
RN RS AREH (BRI EMEFE )HTCBREFE 1 &

¥~ ¥ (administrative offices ) Ar /e » H N8 REMGHITH ~ ¥~ ME& > HlFFHEY
EPih; b BEEVE —EMEBUAAHMIAE A RA S EN > B EREHSMEAL - % RAC
119, REGLAMENTOS AERONAUTICOS DE COLOMBIA (RAC 119) CERTIFICACION DE EXPLOTADORES DE
SERVICIOS AEREOS (COLOMBIAN AERONAUTICAL REGULATIONS (RAC 119) CERTIFICATION OF AIR
SERVICE OPERATORS) art. 119.001, Junio 23, 2021, DIARIO OFICIAL[D.O.] (Colom.).

730 AT BEEAROINI AN RARTEARGOERER > TiE—F 44 : Braun,
supra note 245, at 346, 357-358; Trimarchi, supra note 247, at 50-52; Fenelon Jr. & Vilhena,
supra note 521, at 572-574, 579-581.

731 Lei No. 13,842 art. 1, de 17 de Junho de 2019, Diario Oficial da Unido [D.0.U.] de 17.6.2019
(Braz.); Mondagq, Brazil: Aviation Regulation Comparative Guide,
https://www.mondaq.com/brazil/transport/986480/aviation-regulation-comparative-guide
(last visited in 2022/9/12); Fenelon Jr. & Vilhena, supra note 521, at 580-581.

732 Lei No. 7,565 art. 181, de 19 de Dezembro de 1986, Diario Oficial da Unido [D.0.U.] de
23.12.1986 (Braz.). Lei No. 14,368 art. 14, de 14 de Junho de 2022, Diario Oficial da Uniao
[D.0.U.] de 15.6.2022 (Braz.).

733 Lei No. 7,565 art. 203.

734 Lei No. 7,565 art. 216.
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BE BT HARERAMEAEE  UAR T £ COVID R EHM » £/ A
FERAMZAEY  URBRREEHEE | G F40H -

3. FH > Mk

RiE BB Mk FRAERBRNRERRT BB EZEE  m
o Ey T EFEABNRMOLERLE 7V A RB(FEARLS
BAESHITRERRE) (THR(EFBEARL) ) F 1344 F 2BURF 135
HRE > BBFITRERRAM " HEFBHTHEEM  EAFEAHER

B E g HLE N S SRS | B T RIS AAT BB AR L AT A S S 3R
UEEHERTEBNMENG | THESEBIRMERSY -

&4 - R4 1996 S ( Atz % ) ( Air Navigation Act of 1996 ) # 2 #&#
B oMEFET RUAN R A EZ LS £ | > BHABRA " kR  UAR
"AEEEAEET | BB BRBEMER c AW BWAR B RAN Ik
HMERAEEBRAAMEELER T HAETRT T8 %50 WA U ELZBEHE

B BFHEATHM ST E NWE -

735 Fenelon Jr. & Vilhena, supra note 521, at 586.

736 Holman Fenwick Willan [hereinafter HFW], Brazil Deregulates International Flights and

Simplifies Operations for Foreign Airlines, https://www.hfw.com/Brazil-deregulates-
international-flights-and-simplifies-operations-for-foreign-airlines-2022  (last visited in
2022/9/12).

737 Trimarchi, supra note 122, at 245; WEF, supra note 530, at 18.

738 JLRATAET R, AT BARERBE R (BE (MERSFMEE ) RB ) F 1A %
FUERE - B GIRR (PEEHT ) EHFTHEES fiéﬁ&ﬁﬁﬁmﬁﬂﬁ% ™ Bl %
F2  Ali—FmAaTHEEKRMN R EZEE SN EERE PR S (2E
(ALERRFSIEER ) Rl ) 1A AE 1A KE 1 255

739 Air Navigation (119-Air Operator Certification) Regulations 2018, art. 4 (Sing.).

740 Air Transport Licensing Authority, ATLA's response to statement by Jetstar Hong Kong

Airways Limited, https://www.info.gov.hk/gia/general/201508/13/P201508130838.htm

(last visited in 2022/9/12); Jae Woon Lee, Ting Fung Max Lui & Ho Ming Lam, Hong Kong’s

Law for Foreign Investment in the Airline Industry: A Pioneer of “Principal Place of

Business”?, 45 ANNALS AIR & SPACE L. 47, 56, 71 (2020); WEF, supra note 530, at 14.
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FHEERBE > £ 2015 FHREIEFBET > AT BRAFERA T RS
Pew7a2 K RREAE AT HEEBHME NG  (Jetstar Hong Kong Airway
Ltd. ) e FHB A X E B E3b > UL = H A5 e 935743 5 A8 R > #hwig K
F #i.% B ( Civil Aviation Authority of Singapore ) » f£ ( #2137 ) AB{1 89 | B4
BHEURE AR T > 2AHT 2 EMAE N3 | (Jetstar Asia Airways

Pte.Ltd. ) 2 B U ¥k B X BB L4 AARE o

Uk PP REBR AR AR ERE E  RART AR 8

FIEF AL 2 N 3] 940 48 48 ( nerve centre ) £ B AF B4 | » | AR BB H

74t LA bR B B T ik B A A2 A 3 ((Jetstar Hong Kong Airway Lid. ) a9 e i8 w35 | &
ETmRRT BRI EFGAREEFTRECEO MR E > BRI $F@45% B & 5 (board
extraordinary approval - Bp B Bf BT B FBF R & UAIRFT HH (AN )RR (B
Shun Tak Holdings ) #25% w4 shE (AA ) BRR (BP PR R A EEBMA RN ( THRME
B )~ # 2B EEEPERA R E) (Jetstar International Group Holdings » FA#5i 24 H ) ) ;4
BROEFORIZS ERET EFETRIFTEE G R E - RAT 4 (kA ) BRE
BEBERBITEEERBE PHRRZF  MEAMATEE LA (quorum ) - 4 7 &34 (%
AN)VRERELA RSB (EA)RRIEROBITEEGRE - HALFEAREGHR > BMSE (%
AN) B RHEEFSME NN EA FTHRIEHM o | %+ AIR TRANSPORT LICENSING AUTHORITY
[HEREINAFTER ATLA], ATLA PUBLIC INQUIRY WITH REGARD TO THE APPLICATION FOR LICENCE BY
JETSTAR HONG KONG AIRWAYS LIMITED: WRITTEN DECISION 135-138 (Jun 25 2015),
https://www.tlb.gov.hk/eng/boards/transport/air/Full%20written%20decision%20(Eng) %2
025062015.pdf; Lee et al., supra note 740, at 68; Lee & Yoon, supra note 522, at 720.
742 AR BEERBRHGAHAZTY » HEARE T BRRERBIE R T - RA T R
FAAME NN BAL L HES (RN ) RRIFA 51% 0 R aH - REAAR LA (EA) K
R B ¥R RlERN) 24.5% 80 F kM Bk o £% 3% E ( shareholders agreement ) #,% - Ff
ARRERENFTERBT 2HBR—BR AT BESHR | (FBUFHFBEREAM 80%
UEMRE ) MATRT » B (FA ) RABRRERESZAFETLEA T Sk | s iesh 0 £
AE R RE AR £ R %ZE (business service agreement ) ¥ > B 43 B H AR E NG H
Fanspemas |~ T 3TB&EME SRR XAMRE  UERAERARMED R EEERE M
BHEES - UL MEFBEEMRBEHRE T MR (EA )RR (HNARLEE ) HEESS
e BFERIEHRME | o 4 : Lee & Yoon, supra note 522, at 722; WEF, supra note 530, at
14; Lee et al., supra note 740, at 68, 70; ATLA, supra note 741, at 132-142.
743 Air Transport Licensing Authority, Air Transport Licensing Authority public inquiry
decision, https://www.info.gov.hk/gia/general/201506/25/P201506250582.htm (last visited
in 2022/9/12); Trimarchi, supra note 247, 55-56; WEF, supra note 530, at 14; Lee et al., supra
note 740, at 61-71; ATLA, supra note 741, at 147-148.
744 JL e B oA 8] ((Jetstar Asia Airways Pte. Ltd. ) ey &4+ - 3haik (JEA ) R
( Bp Newstar Holdings ) ;A & 5} B ( 7% A ) Bk & ( Bp Qantas Group Holdings ) » #3145 % 51%
49%t F A 5 Fl8% » 3% Shun Tak Holdings ( Bp4 2 & At 2 A a9 55 (EA ) BER ) -
%% Newstar Holdings ( Bp#t 2 &AL N S eh ¥ihusk (FEA )RR ) » 3498 " BEEHRERF
BE B HREAN R MEMEFEEAAMY BRHESHUARESERE - T&9A -
% : Lee & Yoon, supra note 522, at 715; Lee et al., supra note 740, at 73.
745 J£ 2017 0 FATEMBAHENA " FEUFTBAET R T EERGRNA o MAKLARES
AE PR Ee) T AR | (applicable test ) s MRBE T REHOETELEWER ey
AR (2B )BEE - Hib AROUBFBAEZLEREL > rEndley e die  (nerve
centre ) 2 BAFH RNk - AH T  BHLEEEH URT BTN EHREMAH > TEH R
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K7 ) R T AR A RGOS T BRI R R R
S reBuke T RAMEEERET G 5 - MABHRE L - S8 H R0

suoh o BLATRABRAE AR » o i LRI MR AL B A Z AR T - Ak Hiu
ZF ¥ T i ;) (location ) aydx#] | - BAHATHMSRITE RS« B
BARANE > ATHERTEARR ( Ak BEEE ) AHRRT 228
¥ 0982 By FLE NN BRRMOEHEEE R LEBT EE

BABELE LT HMREFENETIESR 70 BT -

ROHAAMGEE  TRE ) - LAB AT BENEL > MALRRE Lbib 852
BB R (ERE)IEHOBE - B ENs UEBAHAFEE  BETHWAMER |
EREUABEEEF AR ZER > 6 F409 - %4 : AIRTRANSPORT LICENSING AUTHORITY, NOTE ON
COMPLIANCE WITH THE REQUIREMENT OF HAVING THE PRINCIPAL PLACE OF BUSINESS IN HONG KONG

2, 4-6 (2017), https://www.tlb.gov.hk/eng/boards/transport/air/Note PPB Eng.pdf;

Trimarchi, supra note 247, at 56; Lee et al., supra note 740, 66-67.
746 Trimarchi, supra note 247, at 56; Lee et al., supra note 740, at 66, 71.
747 fe 5% T b 34 %9 | ( Sino-British Joint Declaration ) 8% » %85 W gz ( B B &4t
7 /&) » Cathay Pacific Airways Ltd. ) 70%#&) 8% 15 » 14 &1 Swire Pacific Ltd. ( 2B K H £ B A 9
(JohnSwire & SonsLtd. ) #9F 23] ) 54 5 Bk - BER KT NS4 (£ 1997 £ 55H
BFih ) @B AMERY  EHRRT ER L EW B2 IR T TR SER 2R - sk B
Huprtbgok (HRAEAE  Bfk )t BT RAMEELEER T & ey KR
e BEREREMEFE ST HOMA RIS BT MBI ABRRE > R
FERAMEAEAY | - R EEH R A TZERBARDELFEBME NIRRT H
AU B R AREIAMEFEL (PR FAE NS ) MEETIHBERF 9B A% - 6T 4R -
% : Trimarchi, supra note 122, at 245-246; Haanappel, supra note 213, at 95; Trimarchi, supra
note 247, at 56; WEF, supra note 530, at 14; Lee et al., supra note 740, at 56-58, 67-68.
748 Marina Kahiani & Kamila Suleimenova, Kazakhstan, AVIATION LAW 2017: INTERNATIONAL
COMPARATIVE LEGAL GUIDES, 89, 90 (Alan D. Meneghetti & Phillip Perrotta eds., 5th ed. 2017),

https://gratanet.com/laravel-filemanager/files/3/2 AV17 Chapter-14 Kazakhstan.pdf.

749 RBFBERI PR AL BN EERTY R T MEFEREA DAL RMEFHRE
BEBEE (BN )MEERAT AW T MEEEABIEE s SEUREEZABE UL
@i (B ) AERA S BAbtb BURRI R A LB NALE SRR Y - AE T MEFERIEAAM
EEEARE | RAMT ABMEFELCE (ABRRBEN ) AERY | 512 AT 6) 8 A
FEP o RRHRRTEREER WAL RENNARTHMHEFEL | - £ 11995 F
(s (F%) 4 ) % 615% 138; Law No. 339-1V, 2010, 3AKOH PECIIYBJIMKU KABAXCTAH OB
HCHOJIb30BAHUM BO3AYIIHOTO IPOCTPAHCTBA PECIIYBJIMKM KABAXCTAH U JEATEJILHOCTU
ABUAIIUU (LAW ON USE OF THE AIR SPACE OF THE REPUBLIC OF KAZAKHSTAN IN AVIATION AND
AVIATION AcTiviTy) art. 74(1) (Kaz.); Air Navigation (119-Air Operator Certification)
Regulations, art.4; DAN 119, art. 119.3; LAR 119, art. 119.005.
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(=) EBAEE

BATRE (P XS ¥ )48t U TR RARSNIERLF  ERTE
M T SR BR MAAKRBARET REE L | oM AT HEELK -

U Z BT HENE

1. B~ adER

R @R ER Y HRBANH AT BAMRELAD & B
BALENG | BaATEA T AT 2K B 48T BREEAR
EEE O RBTRARAKMEL  mRBAARR Ak -

11 B AL ZE 2 &)

T £ BNAEAT B e@E RN 530 1988 » 1999 A
"R RS  ER AN T SNBEA( AESMEREFE ) A ABRARE
2N ) 100% 6 B Ay RAXAETSC | o AT > A4 T BN RALER T d T 2 E # A
235 5 (AirNewZealand Ltd. ) &#7 ¥ # %7 ; ( monopoly ) 75! | &1 3% »
SbiB A FAUR MR KB AL Z R R P AT B & R752 5 Mtk Rk E AR B
"R FEAEFEHER 5 (Two airlines policy ) f & A 8y T sFRE T 3544

( duopoly market structure ) 753 | &4 P28 » B PR o

750 Yu-Chun Chang, The Influence of Airline Ownership Rules on Aviation Policies and Carrier
Strategies 106, 108-111 (March 2002) (Ph.D. Dissertation, Cranfield University),
https://dspace.lib.cranfield.ac.uk/handle/1826/11289 JAE WOON LEE, INDIA'S NEW FOREIGN
DIRECT INVESTMENT (FDI) REGIME IN THE AIRLINE INDUSTRY: CHANGES AND CHALLENGES 6-7
(2016), NUS Law Working Paper No. 16/4, https://law.nus.edu.sg/wp-
content/uploads/2020/04/CALS-WPS-1604.pdf; WALULIK, supra note 15, at 163-164;
Harrington, supra note 209, at 134-135; Trimarchi, supra note 247, at 42, 44.
751 WALULIK, supra note 15, at 163.
752 Trimarchi, supra note 247, at 44; Chang, supra note 750, at 106.
753 FiE T MEMEE LB R | (Twoairlines policy ) » 1445 " A E AL (RN ) S5 XKD
2T HEBE B A A F¥ (B Trans-Australia Airlines ) - ##7 ( monopoly ) B M K i
EE 0 £ BHER (RPN RALEIRSS ) o9k RGN EL R 02 15K 1 % - BRI T FEF
R W F A e F ¥ ( Bp Trans-Australia Airlines £4 & Australian National Airways ) - [5] 855 1k
BN FHEATY  BUEERAMREE E RS M (financial stability ) » 2 &
R RIBETH I 5 69 FR o HEATRBURMRE T ANB N RAER TR RFER | - A
P35 RERA BORF  ATIRT > BlikiE R RSEA T ARG SE % BREEHSE
OB FEok - M BURE 1990 FERH RAALE E X0 EH - UM ATH T3 F M
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1.2 R EAHLZE 2 3

M T BERALZE NG 35 e d il #ERA 1990 £ ( RAALZ % ) (Civil
Aviation Act of 1990 ) ¥ > A M " A% 5 B AL E IR A B ( international air
services licences ) | #9345 » AR T PrAM AL H] | 2 R34 B K

( Minister of Transport ) /2454 AT B AR EE - 0 AR4E T BISAL Z IR 1 | &)
A MR ET75 > F B AT B & K756

Wb MEFENTEmAMBA SIS REAN B EBAR | mA
RALEEWE - RIE—F A" MEF LR ®EF AR - 4830 (head
office ) A& T %&b ; (operationalbase ) | - " 2®mBEREEEZH £ 51%
ayE Y A% (paid-upcapital ) - FIBFA S F & FHEERF 2 OBM ( LHF
FR) > TAEMEFEFARGARERA 35% 0 AR BESEMREF
¥R AMRMBEE ERA 25% | FH A RERATHEZR

AR M 1920 F ( A%k ) ((Air Navigation Act of 1920 ) + » A
FOARESH T SNRF AR A AR BOURET TEAAM s Bt
TR e B R AL E A 8] - JEAE R F 42 (constitution ) P - HH R ey BATIAAA

AEEATIRH] » Brab Sh R 3 A By 48 8 A8 18 49%757 -

BB i T B4R N 83 | (international airline licences ) & -

i

ERMEBHME—FERT MEFEHSBEA 54Z% | ( national interest

BB LR HEIER ZT » RF WY ML - 4 : Harrington, supra note 209, at 132-134;
Chang, supra note 750, at 108-109.

754 B 1996 FAe - 428 B FAK AT H T BIISALE A 8] | B RN IFRAL - B4 2012 F ARG
Crr A s d] 2K Bk BATAE 1990 4 ( R A#E% ) ( Civil Aviation Act of 1990 ) -
AT B AR IRF R (international air services licences ) 4% | #9384 - kAT R K
#ATHRE - 4 @ Civil Aviation Act 1990, pt 8A (N.Z.); WALULIK, supra note 15, at 163-164.

755 OECD, supra note 414, at 71.

756 A ARR T Bl ARK | HBER  RAeT &% ?’I’-Tﬁ%&‘ J By YT BEAE
waEl g AR T AR BRI Bl B EEER 3y TEERE  AHE
K > BfF 4480 - 4 : Ministry of Transport [MoT], International air services licences for NZ

airlines, https://www.transport.govt.nz/about-us/what-we-do/queries/how-to-apply-for-a-

licence-or-authorisation/international-air-services-licences-for-new-zealand-international-
airlines/ (last visited in 2022/9/12).

757 Air Navigation Act 1920 (Cth) s 11(a)(2); WALULIK, supra note 15, at 164; Harrington, supra

note 209, at 137-138; Hocking, supra note 214, at 51-52; Trimarchi, supra note 247, at 43.
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criteria )758 | BT HEF R o2t EEeRE BEHANAR S
S0 AR RREUGRINAE Bk s A B T 2 3E W ;) (operational base ) | 5 LA

MR T BRI A A RRE (R s s ) -

1.3 BREMEMEEE

Rk BRI GHBE (FE>ERABEKX )  Hadil  AWNAE>ER
"THREBMEMEFE ) RRACRABAME NG s F EE -

BT% » 4L 4m 78 B %2 N 8) 0 42 ( constitution ) F » BT LA 4 T AR A
N EIM O IR EBAEW | T R EE BB EERERA
Bl AR 770 T B4 EFA R AR ERA 10%70 | 5 B H#d
— R T B A AR kA A 6y 7T 4545 50 % ( special rights convertible preference
share » T 4% Kiwi Bty ) 1A B A 4 38 A oy B 4548702 - o473 T B R B
ZE¥ (RRAHAFR) | AR IEHIHTS -

758 RMEARR BB HBRER . ThET 8BFTHE Ky YT BB EL
5, oG A EES  BRS FARLAET MEEEER W AREEAMELR 4
F 4 B o % : AUSTRALIAN GOVERNMENT DEPARTMENT OF INFRASTRUCTURE, REGIONAL
DEVELOPMENT, AND CITIES [HEREINAFTER DITRDC], GUIDANCE NOTES FOR THE INTERNATIONAL
AIRLINE LICENCES APPLICATION 2 (2019) (Austrl.),
https://www.infrastructure.gov.au/sites/default/files/migrated/aviation/international /files /i

al-guidance.pdf; Harrington, supra note 209, at 137-138; Hocking, supra note 214, at 51-52;
Trimarchi, supra note 247, at 43.

759 AIR NEW ZEALAND LIMITED [AIR NZ], THE CONSTITUTION OF AIR NEW ZEALAND LIMITED 7
(2019), https://p-airnz.com/cms/assets/PDFs/airnz-constitution-25sep2019.pdf.

760 [d., at 39, 43.

76t Id., at 17.

762 38 3% 4o 78 B A 72 3] ( Air New Zealand Litd. ) &9 %42 ( constitution ) % 3.2 4482 » £ %
MRS T — BB A A B A 09 7T #3445 7] 8% ( special rights convertible preference share » F
% Kiwi By ) AR Rt &8 A% | praass ; BB ARIFE 35T > a4 T A3k » 4
UDREZHEEW T RMEHE T EFeaR 5 FR - ket A Kiwi BRm e s R ( Br Kiwi
R ) HEE  RIFEE MR RS E - L 400 AT b AT R Kiwl B fr B g sk 4] - 4
HHamPE NG BAIERM - b ERAGRMBEHET KT ERTE—FELAHT A
BiLi@pk | » BmFnhldedifiBlR  IBEAFA - HAaTHBRESHEAEL R (2001 F )8y
# A E ¥t E (recapitalization ) F » A7 W AE % @ ARAL SO R FI AR L @R - HF T4 o £ : The
Treasury, March to July 2001 Documents: Air New Zealand Recapitalisation Information
Release, https://www.treasury.govt.nz/publications/information-release/march-july-2001-
documents-air-new-zealand-recapitalisation-information-release (last visited in 2022/9/12);
WALULIK, supra note 15, at 245; Id., at 17-20.

763 Air NZ, supra note 759, at 17-20.
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Mtk % - RIEBk4T 4 T RMALE A 3 | ( Qantas Airways Lid. » Bp i i # B
FHEMEMEFE ) UEAEW (RH ) BEMmENS)  AEBRANAEERT » o
skl T R s yEh] B Rey T # Uk E | (dual regime ) 704 o

Pt AR 1992 £ (R AL 4S5 ) ( Qantas Sale Actof1992 ) #
RE o oM A2 N 8] JE 4L E 42 (article of association ) > T ¥} H g% fy 6y 54T 8L
PP A A AT PR - Ay b S B 45 A AR AT 4A 304838 49%705 |~ T #L5E H M LRI A
A i > 4838 ((head office ) M A T £ 2 %:& ¥ ; ( principal operational
centre) | UR"HEEEFR ZHpX UL EFERE 0 BEHIEMA
REn 5 M 1920 F(fzik ) RRAH " #ERAZAERE  FHMMRT

@AM AL E N E) o BT AR o

EHms  SmARRRENRAER TS ANk adifizd" RAM
REEBERT @ AR AT BBMHSIBEARRE BRAZRAM
TE¥ EMAITER REPELTEERTO;  HHE BEMENE X B

764 Hocking, supra note 214, at 51; Trimarchi, supra note 247, at 42.

765 f£ 1992 4 (RMATES Bk ) ( Qantas Sale Act 0of 1992 ) F » FRINBE 45 A BT 483 EIR 4
49% tY M E 5 > J? REHHT MEMEFEFARMAHR LR BT FEHFARMNE
B, XA RS ML 2014 4 ( ,Eﬂ-dl{ﬂm & Ex% E5% ) ( Qantas Sale Amendment Act of
2014 ) ¥ » TAFATE RBIMILR o HF F 48 - % 1 Qantas Sale Amendment Act 2014 (Cth) sch 1
(Austl.); Harrington, supra note 209, at 136; Hocking, supra note 214, at 51; Trimarchi, supra
note 247, at 43.

766 AUSTRALIAN GOVERNMENT DEPARTMENT OF INFRASTRUCTURE, TRANSPORT, REGIONAL
DEVELOPMENT AND LOCAL GOVERNMENT [HEREINAFTER DITRDLG], NATIONAL AVIATION POLICY
WHITE PAPER: FLIGHT PATH TO THE FUTURE 2 (2009) (Austl.),
https://www.infrastructure.gov.au/sites/default/files/migrated/aviation/publications/files/A
viation White Paper final.pdf; MINISTRY OF TRANSPORT [HEREINAFTER MOT], NEW ZEALAND
INTERNATIONAL AIR TRANSPORT PoLricy 2012 1 (2012),
https://www.transport.govt.nz/assets/Uploads/Policy/FINAL-Policy-Statement-
International-Air-Transport-August-2012.pdf; Harrington, supra note 209, at 137-138; Chang,
supra note 753, at 110.
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L BTAURERT » BgbAn T BB F TR IR EEHHE LTS 2y 7Y
"rrA AR  BR T BE PR A ATE 2 R0 o

Fef an BERIEMEZFEH (ATHBER ) BRRZRAMEE X &
AARGREWERZNT s Bk 1" R BAHAEAS) MLt ATHABRREA
Bk T I HATE TR RAEHIM o B B RN AR T BRI
"HmEE;EARE G T AR ) R YA o

2

SHEPER B RRHRN AR AR 6 B AR T B AR R 0 A8 b Htb b gk (BRI K
Bk ) > RARBGATHBE (B BRAERX ) Alg 28 - B4
Bokdkst# T BRAENE R BBMENE o B AGHEA T AAHA
EH L RER MR BRBMEMEFE  BAA RIEFHR AR H
PR R EF LN ER ) Bk PEAIREERLBRNMZER > mEid

7 FHT AR EEEEST | T %*#Wqﬁ[‘i?#i g B RBA T EiAURR 5 mmERe T RARKK
( prisoner’sdilemma ) | 833k > L EF_FF —H FWIANK o £ : Beehive.govt.nz (The
Official Website of the New Zealand Government), International air transport policy of New
Zealand, https://www.beehive.govt.nz/feature/international-air-transport-policy-new-
zealand (last visited in 2022/9/12); Explanatory Memorandum, Aviation Legislation
Amendment Bill (No.1) 2000 (Cth) 8-9 (Austrl.).
768 Department of Infrastructure, Transport, Regional Development, Communications and the
Art [hereinafter DITRDCA], International Air Services Information Memorandum,
https://www.infrastructure.gov.au/infrastructure-transport-vehicles/aviation/international-
aviation/air-services-agreements-arrangements/international-air-services-information-
memorandum (last visited in 2022/9/12); MoT, supra note 766, at 2.
769 WALULIK, supra note 15, at 245; MoT, supra note 756; DITRDLG, supra note 766, at 47;
MoT, supra note 766, at 2.
770 Harrington, supra note 209, at 154-155; Trimarchi, supra note 247, at 42; DITRDLG, supra
note 766, at 47.
AR @k RME T RBRANE S B EA KRR T AN BR WA
BEE REAAL BEREHT  Fas  ETAN EEFfE  FTd- ZRAHBEERY
B " ﬁn. HR P AM T MEELREE Ny FERRSEMEFENRELEREL
B gk sbsh o RMNE AR Bo@ AR 0B ER MG EEMBEEZENEREREL
BahEos 0 MRk 2014 F CRMALE S BIREERE ) e9RmRE ( Brmirk 1992 4 (GRMALE
SR ) PAHMT AR | BR BB 1920 £ (MEE ) AMMAE )  m&EX
WIRMRAE AT BB TR ARERLYE > HF T4 - %4 : Explanatory Memorandum, Qantas
Sale Amendment Bill 2014 (Cth) 2 (Austrl.); Trimarchi, supra note 247, at 44; MoT, supra note
766, at 2; DITRDCA, supra note 768.
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BT B A A R | ( Foreign Direct Investment Policy ) » &%

B
%
=

MR AT B B K772

2.1 B R B AL ZE o 8]

AR 2020 FHAE T SR EAERETBOR 0 " SRR E BT A EIRF
((BHEBERERBENAME NS )X ELEZE LR A 100% 5 B8 £ R4 49%H)
By AN BRIRE & F L BT E ( BF B 83548 > automaticroute ) ; MEAZiB
Wy BATHEEHE AT JE2 EEE A 5 ( non-resident Indian ) #4104 - 8

F B BRIk (BP BUR 48 » government route ) 773 o

WA RILEEL SMEHREFE 0 AT T LM A 49% - BATH
AR BELCEUTIE: B AR RZE B IEBELHRE  BE

#1937 F (AEEMRA ) (Aircraft Rules of 1937 ) 9% B 2774 «

b > 1937 F (MEEMRA ) F 134 HAE > ETHEE " THRAMRE
E#y ¥ | ( scheduled air transport services ) # » EB/GF & 7 LT - KB ER
AP eFEE 11T BEMEERAREZRE THRAMEER ¥ ; (Grant of Air

Operator Certificate to Operate Schedule Air Transport Services ) - A% %843

772 Ep BEAE LGN SRR Y - IR B E AR AR P T AR 2R mAY
#A4 T SR A3 B R | ( Foreign Direct Investment Policy ) » &% 2445 - MR &K >
Cho AT o BIF3RBA & » f£ 2017 F5-A o4 T SPE A 4% E B R | ( Foreign Direct Investment
Policy ) ¥ » BAMAHH T IMEMEFERET (PR )MEFE 9B £F 1937 F(ME %
#.A1 ) (Aircraft Rulesof 1937 ) » A " FAA M SIEH ; ZRAOTERNE AT K ERH
PR (2020 4 ) g TR ABRERR P CEiEE T HAEBRE OB BmRDERA
Y EMBLENOTE  UATHEAMEFRMIREOR G - KM ATRBIESE" EPE RSN
HBPRGEMEEAR YR EREHMEF LA RIEFHR AR AT 8 B R
BEHE 5 B9LEBITRE] | o Bt AXABEH T o E4H4 2020 SN AR TR AR (BpEY
SNEMEFERT (PE ) MEFEOEN  RYATHELR) » #47#H3t - % : DEPTOFINDUS
POLICY AND PROMOTION [HEREINAFTER DIPP], CONSOLIDATED FDI PoLICY 31-32 (2017) (India),

https://dpiit.gov.in/sites/default/files/CFPC 2017 FINAL RELEASED 28.8.17 0.pdf
DEP’T FOR PROMOTION OF INDUS. AND INTERNAL TRADE [HEREINAFTER DPIIT], CONSOLIDATED FDI
PoLricy 39 (2020) (India), https://dpiit.gov.in/sites/default/files/FDI-PolicyCircular-2020-
290ctober2020.pdf; Lee & Varottil, supra note 123, at 80-91; Trimarchi, supra note 247, at 44;
LEE, supra note 750, at 7-12.

773 DPIIT, supra note 7772, at 39.

774 Id., at 39, 41-42.
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( permission ) 775 | MmARMEFEY » AT T F LA B AR L HL
BEZS¥MW  THEFER 02U LtWEFEeRE  BABIENRY
S R T AR AMAEE SR REENTEPERR 4770 |

22 HERMEHMEETE

i R E AT BEALE NS  (AirIndiaLtd. - BpEp 69 B R $#k
EEE ) ALt (AR ) MEFE  ARS AR | BRE
Bk RIBEAT BB o fL 2017 FEA ey T MBI AL B BOR o F 0 B REIK
"SR EERMBER T EAE N7, c mMAR 2018 £ FHKT SN ( &
HOBMEFE ) RERBALRA 49%778 | » ik —F > 2020 FHM" TR
EP A% A 45 LR A 100%779 o

Bl » AT REIBF L EF £ 1037 F(MESHAR ) ¥ AT FEME
NS E H AT R MR AR RIFERHEFE N ER K 89 E780; guob
B APy H bR TFEER NP EME NG » B T4 -

EAF AL EHAT A ( HEEXBNAENS] ) R BEE LR Y
100% | B9 4 ( Bp 2016 4 ) 781, Ep A T 2016 FE B ZRAK K | » I
"THERRAMEAEE REBALE RO ¥E Koz RESBIHERE AKX

775 JbRATAE T BB | > 1445 T EPE R A AL E 45 ( Directorate General of Civil Aviation ) » #&

1937 FAMEBRA ) 9FE 1T BEMEEEABTEE XY RAMEEH £ , (Grant
of Air Operator Certificate to Operate Schedule Air Transport Services ) &9 » AT B 69 L%

Bk A E - | 4 : Office of the Director General of Civil Aviation, Civil Aviation Requirement,

AV.14027/09 / 2021-AT.1 (issued on April 19, 2022); Anand Shah, Rishiraj Baruah & Abhilasha
Agarwal, India, AVIATION LAW 2022: INTERNATIONAL COMPARATIVE LEGAL GUIDES, 115-116 (Alan

D. Meneghetti & Phillip Perrotta eds., 10th ed. 2022), https://iclg.com/practice-

areas/aviation-laws-and-regulations/india.

776 Aircraft Rules, 1937, Sch. XI (India).

777 Lee & Varottil, supra note 123, at 75; Trimarchi, supra note 247, at 45; LEE, supra note 750,

at 5-6; DIPP, supra note 772, at 30-32.

778 Press Note No. 1 (2018): Review of Foreign Direct Investment (FDI) Policy on Various

Sectors, Department of Industrial Policy & Promotion, Ministry of Commerce and Industry,

(Jan. 23, 2018) (India).

779 Press Note No. 2 (2020): Review of Foreign Direct Investment (FDI) Policy on Civil Aviation,
Department for Promotion of Industry and Internal Trade, Ministry of Commerce and Industry,
(Mar. 19, 2020) (India).

780 DPIIT, supra note 772, at 42.

78U AR TR BRI N SRR AR BT e BT B R R REARR | 0 Ti—F 44 : Lee & Varottil,

supra note 123, at 70-75; Trimarchi, supra note 247, at 45; LEE, supra note 750, at 4-6.
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"FERER > RILRAE > RS HMEFE ( ease of doing business ) | -
P BB R BARTS2 o Rk > PRI Bl AR K | e98aE R T SR
BB TR B ERET AR EERE  FRAERAMEE
¥783 ) 1 T R AR Ep AL N 5) B R AR RAEHIHETS -

UTF > AxHFad " ATHEREBEAR( GEAME Bk ) BA0d
RS, B B (RS E— ) MEFE" X2 ¥1, > Tras
PRI R o P78 B TR FEARZHM QB RE 5 B B2
TIREEEAEZHETS  FAEFTRE -

AT B4 A BT AT - HH AR T RAHE R, B R THER
TR RS R BRI EAMEFEARZM LT RE | Ao A
CEATHT R A E TR JBFOREHT EmRIE " BERHAN
HF ERTEAR -

782 4 T 2016 4 B B % EAuE & | ( National Civil Aviation Policy 2016 ) + » st F 4 " @2 R,
FAnz&Esy | 1B K5 % (PolicyArea ) ; MeATRASU R Frdy » {4+ 8 T 4B N AHLE R (B%
TR B RS A RN R EAALEIRFS ) AR A AT EATNIFFE  (BPEARR
MERBEE ) - I*éﬁ’r P OB B ARBRMRA] | o AT - ATHIL A 4LBRR A > 1AL ) 55
ﬁ?é‘l THBRBEER  F REMBBRZES (RO EREFE ) HRBRE NALE 3
( RGIEEPEALZ NG ) é{'}j’yr: & fF F4%k8 o % : MINISTRY OF CIVIL AVIATION [HEREINAFTER
MoCA], NAaTIONAL CIVIL AVIATION PoLiIcY 2016 1-3, 10-11 (2016) (India),
https://www.civilaviation.gov.in/sites/default/files/Final NCAP 2016 15-06-2016-2 1.pdf;
Lee & Varottil, supra note 123, at 76; LEE, supra note 750, at 2.
783 Lee & Varottil, supra note 123, at 73; Trimarchi, supra note 247, at 45.
784 Lee & Varottil, supra note 123, at 75; LEE, supra note 750, at 5.
785 AX LA HHT By %Fﬁifﬁi& AR s R T HZ v FEAR ML
Wi HERSE BRI B TAET RMEERHRFEIHREFTE 22
BEW g TR MR E ek kB BARMESTHKME (HR AL B
Jﬁfldl 1) BB R TR Y THRT ATE . A EEHRER T A 2R FABA
T4 ABRREENER . ERTREFLEARRMQERE ) a9 E - o ANy
TR T A BT AR 5 9 Ee ] TR S e BB B AR (Bl REER ) o AR BRATHIE
AL B b JEAT B B8R IE B e 45 8L - HF T 4L © 4 1 STATE SECRETARIAT OF CIVIL AVIATION,
ADVISORY CIRCULAR; STEP TO OBTAIN AN ECONOMIC OPERATING AUTHORIZATION 3-4 (2010), AC
No. AC EOA-ACC o1(0) (Cambodia), http://civilaviation.gov.kh/images/pdf/fee-and-
charge/1.Advisory%20Circular%20AC.pdf.
786 Civil Aviation Act 1988 (Cth) s 27(2) (Austl.); Civil Aviation Rules: Part 119 Air Operator —
Certification 1997, r 119.5(a) (N.Z.); Aircraft Rules 1937, Rule 134(1).

787 EP Rk RLUR P ERERAR T AR B kR ey T A ek 2R AATEER (£
ATRERY ) b B AsE AR o R0 BPE R E T MR BRERS] | MEFENTRE ARG S
AMHAER MBEFUFMEEEZARE AW AT IR EABREHRR 7 HrFE ¥
AT EZR THREEEETHRMAT FE54RLTE ) ( BPEUFE/E - government route ) 85649 #|
%’ﬁiﬁméﬁrﬁm&ﬁ%(ﬁﬂﬁﬁﬁmi$%)%l%&ﬁ?%@ﬂﬁj%%ﬂﬁﬁ°
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=&

EHEmT o AT RMBAREKRE & ARARERAR > AT
L FE S E RN U8 M B IATA R %50 - MR sb s " S EH e
@ AR BRGRARS S ELHBHRGYE -

soh > AT BREMEEAR P 28T X2 AT BEoEAK
Koo RERIMER T ATAMEIES B R HRE G BLIE L6 R RS
HEBEERX BAHNBAREM AEX L TAZRAMZAEER I A (HHIARAE
BEMEFE) & RERAFNERGEUTEAR > HFELEREAHBE - |
AT UL TR AT ICAO e 4% » BT AR B EHMBR R RE  RRBRMER
EHART > SRFRFELERAFEN(BHARZHE ) ACRIATHZR
B ER R Ty vy BLIEAZTSS o

Wb BREBRBEETHELBRACAH  AXRALEFRE XY RAMEE
YRR E R RY DREFSAMHBER TG (155 ) &% KB g
RALE M*&Fﬁ‘aﬁ ?%EE#%FF& ’ /&#ﬁi/ﬁ‘ﬁk}i

REBEERRGOBBEAR X TR R EM MR T E £ R &30 - FR4% FAZEAT F BUR B 89
(BP&3I 4P BIEE ) BH o % : Lee & Varottil, supra note 123, at 80-91; Trimarchi, supra note

247, at 45-46; LEE, supra note 750, at 7-12.

788 ICAQ, supra note 695, paras. 2.2.2.2, 2.2.3.1; ICAO, supra note 698, paras. 2.1.2.4, 2.1.3.1;

ICAO, supra note 707, at 3-4, 8-9.
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F=8 REETHEHKE

BAT RBEHT RAMEAERRE G 09K > EFTH B XA
#2020 FEAe T EEBRELE REF LY ATH AR TEEH T BIEAM
W, T BAMRETS > TR T HEEE T AERE
DR ke  Fam o A2 PEERTRALR | TRABAREEE
WS 6 o AR KRB RALE B 6 AR B 41789 o

CESTESCE QAN TN SEEL T E R PR
TR TS AT MIEER  REGE c AT A BIKATH &
NBHRBR T EEEBER T UR T EERR ) -

— > BIBRMET 5

Bh £ BEmETy Em c HBRBA T A RBRRZEE
Roay iR RIFKRE ( 2EEH ) BEHRFA79° ik HB RALE E KR
Fatst T A T TEERERARFH | FRERERE S8
Bl RAUAE Bl ek 5 @ ey - A8 B 2 BB B R Rwg 79t o

BT RAHEAREEEE G B SR KRB AT NS AL
Wig o RERMEDTHME" Hoisde RARAHE 72 mA T ERTHTF
Rlets - T i BRBERAE S EERE T8 S@mme |~ T ERABRT AT
HAR AR AR 2 3] A ¥ by T8 | F T4

789 ERA AT (2019 ) » (2020 FIREBAREOKET (£2E ) —04 ZE M) » B 1-
3% > #4894tk : hitps://www.iot.gov.tw/cp-78-200080-7609f-1.html -

FEWM AT (2019 ) » FATE - A 3¢

791 FEWMB AT (2019 ) - FlATE - A 3¢

792 B IREMA AT (2019 ) - FlAT3E » B 56

793 g "3 AR AAE NG RAT BT TR FTE > BARE T RAMGEEMRE
BREAF MM AEATEIR Y —HET 3§ SER ARG AR E P B IREGE R A KR A
TRBEREM T E ) BITRT AT 2ERERAMGO ST % FEAEA
FHE_BANE -

w4x%%@¢mm%(mw)’ﬁ%ﬂvw’ﬁ6w

R
4%
790 7% i
i@
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eoh s RERMEERM TR RE2BRRAME LAY AABILHEH
R, RRAFRE T RERALE AR BRZE(EH ) RF N 7%
MATR R Al EE BT WEAREMEANI LA BME S/ | T HERERE
NEAMAREEREMAS | T EIREMELNTABERNE  EAHTE R

T ERAE NSRS | 8RR B By o

b G BEE T BEARENG £ (BB ) RRZEEHER L HHE
BRsA L b RFLREE T REEH T ERRAEREANEBRES
ABGZHERRLE | - A BAMMUEERBS " BIEN GG ETHRS -
Zpaest AT A aiEs] B RMBIMEFEOFTERAT > FHA BB
TEEBMELENHER - |

Bk T ROATHER > ¥ (KRB ) MEFEFEEE(REN ) L0 B
KA B ATHBR BRI TR EmARAR" ZEHR 42 EL 23] &
BAEAENE] (HHARBRHREZREAZ NS > B F EAE NS AR K EAM
EnE ) HEBRRAMEEEERENERMN | > RBHRR T IFSMkATHER
BYBEAS > DAREARET AT H ) B A TR RAE B -

795 ZBAREMAA AT (2019 )  FIATE > A 57,68

796 REIRERMA AT (2019 ) o FIATIE - B 68 -

797 Horstke, supra note 122, at 40-42; Zaidi, supra note 153, at 60-62.
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i 5  REMAEEBREHME NG YR EH (2022 £ )

o IRFH ) o
MEFELME X513 3 ¥ A B A e A BERENYEREL S
F& A7 e 43
MEEATEMREFERRLS G (31.16% ) B %R BB T RN
PEALENE | ATE R LTS ’ 11.42% “o
THRRARERALEEE (8.67%) (B#1:2021%4H288)
E A BERMN K RN (14.69% )
KRB B A RN E (10.39% )
PR ERATLGE (RBERE ) Eh
S A B [0) V=3 1l"ﬁ=/\" \\5 =
PPN s HANANEEELPL (9.09% ) 22.27% B P95 B R AR T kN 3 1R
R R A RN (3.87% ) (B# 202149 H18)
A (2.50% )
B (1.75% )
KRB ERMNAMRASE (0.93% )

BERARR D REMEANG (2022) 0 ( ERMEBRHARNGRE 110 FEEHR ) > B 83-84 5 44t :
https://www.evaair.com/images/zhtw/Annual-Reports-Year-110-zh tecm27-80363.pdf ; F #E 2 N3 (2022 ) > { F #Ef 2 ik
ARG R B 110 S 3R ) - B 82-83 5 #94k : hitps://www.china-airlines.com/au/zh/Images/annual 2021 ZH tcm421-

48233.pdf » RFFFLHEIE -
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% 6 PAB-HEZRAELHT NGB EHE (2022 25 )

IR FHFAH

7e 44 FEK B EIF A &y tefs MH
MEFE LMK Bl % 2R ( A Bkt | ) (| RO

b AL H A R 3 (40.98% )
B &AL a) (18.13% )

B B PR AL 2 N 8] TR | PEAMmE (EE ) AR (10.72% ) zz 29.87%
PR AL bR A R E) (2.93% )
B A e R A PR 8 (2.14% )
PREFAEEDAE R (41.10% )
RAEBRER (FH ) AR2d (13.91% )
FRIALE o EE A RN E (2.66% ) a4

OB R AL N 6] PE O EEMRENT (2.47% ) - 10.56%
AR REENS (2.42% )
PR A A AR A TR 3] (2.28% )
PREACESHALEL RN A RAS (1.45% )
PRAFTHEEDHE R (50.75% )
BREAE AL A R 8] (13.24% ) 0%

b B/ AL N ) PE | PEATESHERA RN (2.49% ) .- 11.98%
= A

B A AR A TR E) (1.89% )

£BAE N3 (1.60%)
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PEE A Y SR AR A R E (1.14% )

Master Trust Bank of Japan, Ltd. (trust account) ( 8.18% )
Custody Bank of Japan, Ltd. (trust account) ( 3.84% )
MSCO Customer Securities ( 2.10% )

Kyocera Corp. ( 1.74% )

B AHLE N E) Ak Custody Bank of Japan, Ltd. (trust account 5) ( 1.61% ) M A 20.66%
( Japan Airlines Co., Ltd. ) Custody Bank of Japan, Ltd. (trust account 9) ( 1.51% ) %
Custody Bank of Japan, Ltd. (trust account 6) ( 1.43% )
Custody Bank of Japan, Ltd. (trust account 1) ( 1.29% )
Daiwa Securities Group Inc. ( 1.14% )
Custody Bank of Japan, Ltd. (trust account 2) ( 1.02% )
Master Trust Bank of Japan, Ltd. (trust account) ( 12.19% )
Custody Bank of Japan, Ltd. (trust account) ( 2.68% )
Nagoya Railroad Co., Ltd. ( 1.55% )
Tokio Marine & Nichido Fire Insurance Co., Ltd. ( 0.69% )
2 H RALE N3 : . Ak
. . H A& | SMBC Nikko Securities Inc. ( 0.66% ) 8.45%
( All Nippon Airways Co., Ltd. ) =%

State Street Bank West Client-Treaty 505234 ( 0.64% )
Nippon Life Insurance Co. ( 0.62% )

Mitsui Sumitomo Insurance Co., Ltd. ( 0.57% )

MLI for SeaTown Master Fund-PB ( 0.52% )
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KEEALE 5 &R

#2 & | Hanjin KAL Co., Ltd. % H B 8t > ¥ ( 28.60% 11.86%

( Korean Air Lines Co., Ltd. ) ¥ ! ek ( 6) e 0
3% I A N 8 Kumbho Industrial Co., Ltd. ( 30.77% ) £ 1

. . 3% . 7.84%
( Asiana Airways Inc. ) Kumho Petrochemical Co., Ltd. ( 11.02% ) Ui

EHARR : PEBEEMRENS (2022) - ( YEBEKRAERSLA RN 2021 FERE ) » R 46-49 - 484k ¢
http://www.airchina.com.cn/cn/images/investor relations/2022/04/26/C019463B1EBOE2FC018DBS8E0F78C5BA3.pdf ; + B &
FALE NG (2022) 0 ( FBERFAUE KM H RG] 2021 £4% ) > B 46-51 0 44k
https://www.ceair.com/global/static/AboutChinaEasternAirlines/intoEasternAirlines/InvestorRelations/periodicReports/Publish
edByTheHongKongStockExchange/PublishedByTheHongKongStockExchange2022/202204/P020220428485765506448.pdf ; +
AN E (2022) > (P Bl d b AL R A IR 8 2021 FEMRE ) - A 78-83 0 44k ¢
https://www.csair.com/cn/about/investor/yejibaogao/2021/resource/16bd6c6feaadabeo77dofgad38d1c3d2.pdf; Japan Airlines
Co., Ltd., JAL Report 2021 150 (2022), https://www.jal.com/en/sustainability/report/pdf/index 2021a.pdf; ANA Group,

Shareholder Information, https://www.ana.co.jp/group/en/investors/stock/situation.html (last visited in 2022/9/12);
CompanyGuide, Korean Air,
https://comp.fnguide.com/SVO2/ASP/SVD_Main.asp?pGB=1&gicode=A003490&cID=&MenuYn=Y&ReportGB=&NewMenulD=1
01&stkGb=701 (last visited in 2022/9/12); CompanyGuide, Asiana Airlines,
https://comp.fnguide.com/SVO2/asp/SVD Main.asp?pGB=5&gicode=A020560&cID=21&MenuYn=N&ReportGB=&NewMenulD
=101&stkGb=701 (last visited in 2022/9/12) » K&} % £ 3% -
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BAFRAG R EEET KREBMAEZHEMREAT (K 5)8" Pag
ZHREZRAMENS (&K 6) yRMEHT  AXER SR EZREME
NEE T SRR R g LR ZEYH T SRR B LA R E
B B 2T BEEAEZERR S HIkT AT AT RGHE ; A B &
&9 B %81 (equity participation ) 798 | 4% » T ShER 454 By Ebs] | 312 F] 10%
A7 MR f£ T R B MR ERRR B ATHLLBIAI S T £ 7%
E23%0  AE oMbl TEMRALT (HMEFE ) TRIERE "B
FEMEEHRMACER " rAMEES &R ERF > AHAM -

Bk ATB B F (453 A S H AR TIRER ) - ARBEERIR " ArA
dmirsl  RRE REBHFEPE RAEMELASNGFARRA BT SEF

AT ) o AEARARE -

q

= BGER

el MIFERE e me o AR ERRE T ARG R M R Rt
BALEE B > AL ERKE R (BN ) RGBS $E (KA )
B (2E ) EWeRFA . Bt £FET 2RESETE 82T Ky
RHENF B RARMETRME ABRARSEARSERERER TG -

798 5 B T A 44 ( equity participation ) - {4t % F ¥ M AR s 5 8 ( strategic alliances )
B PRirE RS AE | o 9] i — % 4% : Haanappel, supra note 521, at 184-185.

799 HH T PREREZREMENGNEIIEMEFEMOBRMSE N B > TiE—F 43
The shareholders of Air China, Cathay Pacific Airways, China National Aviation Company....,
REUTERS EVENTS, Aug. 23, 2006,
https://www.reutersevents.com/travel/archive/shareholders-air-china-cathay-pacific-
airways-china-national-aviation-company; Delta to buy 3.55% China Eastern stake for $450M,

CNBC, July 27, 2015, https://www.cnbec.com/2015/07/27/delta-to-buy-355-china-eastern-

stake-for-450m.html; American Airlines buys stake in China Southern Airlines, CNBC, Mar.
28, 2017, https://www.cnbc.com/2017/03/28/american-airlines-buys-stake-in-china-
southern-airlines.html.

800 filEwmEN  ZBERMAEZEALMENNMERELTHE (X 5) » #R4E 2021 £/ &
BEAT—R"T BEATEIENGE | HAOBEG e AT N ERBRALER HEX- D
AMEEEE AT RALHMENNRA T FEEAMR ; ER K > MR RIEE 5
o ERBEMRT AR FRE BRREMELNA RGBT BB T AN
A AXZZRATE CATANEE BHFATNH RAERENANEERN 0 A
A EBmBE K B4R -

8o1 S EEMA AT (2019 ) - ATHEIE 789 0 A 3,55 °
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BT A B 43 9K A A0 | o AR B AR R ALAE - A AT R o 3R R
A 2 803 ©

MARIE B IH 2021 FHA 6 T 2HEHERAMF 2040 £ ( BEF ) &
BARE o 2EMGHEAT AR FEET 1.2 EARBF REE 420 B |
ABEREBY > GAEN" RERARF NRGEE 804 B8 £ MIFEM | F
&0 MLEATER (2013 4 ) BEEREI T — X S A XS5 | KRR
TS AP RS BHBE BRET HBRBEBURERBE | RE
IR R BARIE & 38 oA ARAT B AR & B AR806 -

Bk T REF BB R RERGEAT B EEEKREST7 L 2P UA
B B A AR AT @R PT P AR5808 5 LRI RM B ISALR - BEFMHAES
A E R AT EW B AR - Al E R EEET Mg R EHE80 s uRBRT BRE
EER B BT BRAMIEI - BAE RGBS s BT 5T
TR PR AL 22 2 B) AL T by BRHE T2 | DA R T 4 bk B B XA 35 5 5 2R 4 B RO A
MENNEEOHMHESS | T R ETEBRRIGUAR SRR ERA T KR A
FLEAS R R 5 814 0

i

8oz g RALA (2021) » ( 2B RAMYG 2040 F ( BAZF ) BRI ) - B4 X

¥R > 493k : https://www.caa.gov.tw/Article.aspx?a=3679&lang=1 -

803 @ IREIMAL AT (2019 ) - ATAB3E 789 0 B 3,55 ¢

804 ZAIRRALE (2021 ) - ATH3E 802 B3

805 pizfl — X SHIMA | o 1435 T RBEANH (2013 ) HHEBRIN P - 4R B B AL

U BB R ARG1E A £ T 3R ﬁkﬁiﬁ*@‘?&#%i’% s AL B ARG AR ST S RS

BV 2 B M3S > R B R R E AL AR BB B S35 693G A - | 5 RBIER

A (2019 ) » AT483£ 789 0 B 73 RBARALE (2021) » FATE B 5°

806 R i@IRRALA (2021) - FIAT:E » B 22-23

807 g T BRI | 0 435 T WA R ARARE  HE T BEM T ERRSGRE T 1%‘1
WA ERES ) BUERT B 5000 FEARA LR EER A$ > RREEF 25 B4

LXJ—_é’Jﬁmiii I B BARMEY o % RBIRHE (2021) - FEATE B 23 -

808 prif I BIRFIP#35 | » A4 UERAEZZMHEHEE  HE " EBMEERREITIP » X

BEBELEBERRE 5 BUGERT 55 1,000 EARA LR B E AR BEEE5 B2

RUAEEIAIE 3 B BRI - | % REBIRAE (2021) - FEATE B 23 -

809 REIMRALAE (2021) - FIATE » B 24 °

810 R@IFRALE (2021) - FlATE > B 26-27 -

81t @I RALE (2021) - FlATE - B 28 -

812 i@ FRIEIA LT (2019 ) - ATHB3E 789 0 B 65 °

813 @I RALH (2021) - ATH3E 802 A 28 -

814 @ FRIEIAR R AT (2019 ) - ATHE3E 789 0 B 73 -
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