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FOLHE

Properly performing the duty of disclosure of medical information is crucial for
establishing a good relationship between medical institutions, doctors, and patients. There
have been numerous research outcomes and practical cases in our country regarding this
issue. This thesis divides the discussion into four parts: "Occurrence of Duty," "Protected

Interests," "Obligor and Obligee," and "Performance of Duty," aiming to establish a
comprehensive system and address the problems encountered in the practical

implementation of the duty of disclosure of medical information in our country.

This thesis points out that the duty of disclosure of medical information arises from
the fiduciary relationship between healthcare providers and patients, which is formed due
to the professional knowledge status and information asymmetry. This duty exists
regardless of whether there is a contract between the healthcare provider and the patient.
In both contractual and tort liability, the scope of the duty and the legal consequences of
breaching the duty should be identical. The purpose of this duty is to provide information
to assist the patient in making autonomous medical decisions, including whether to accept
treatment, what type of treatment to take, and whether to assume the risks of treatment. It
serves the important functions of protecting the patient's right to self-determination and

the patient's rights to life, body, and health.

The obligors of the duty of disclosure of medical information should include the
medical institutions treating the patients, as well as the doctors who hold leading positions
in the medical team and have close contact with the patients. Although medical

institutions cannot communicate verbally with patients, they can still perform this duty

v
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through a comprehensive system and proper personnel arrangements. When the patient
has mental capacity, the patient should be the sole obligee. Only when the patient lacks
mental capacity should a person with a certain close relationship and understanding of

the patient's wishes become the obligee.

The duty should be performed so that the patient can substantially understand. In
principle, the doctor should provide substantial explanations and clarifications to the
patient orally, and personally. The content and scope of the duty should be based on the
sufficient information necessary for a reasonable patient to make a medical decision,
while also considering the foreseeability of the medical institution and doctor. Lastly,
regarding the exemption from the duty, only two grounds should be recognized:
"Emergency," to ensure the patient receives timely treatment, and "Patient Waiver," to
respect the patient's autonomy. The "Therapeutic Privilege," where the doctor withholds
information to protect the patient's physical and mental health, should not be recognized
to avoid reverting to a paternalistic model where healthcare providers filter information

for patients.

Keywords: duty of disclosure of medical information, duty of disclosure, doctor-
patient relationship, fiduciary relationship, medical decision, patient's right to self-

determination
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