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Abstract

As the commercial utilization of personal image becomes more and more diversified

and frequent, its commercial value is becoming increasingly important. For individuals,

especially famous persons, the importance of their image and personality traits no longer

show in personality interests, but also involves property interests, which don’t necessarily

play a less vital part than personality interests. In order to provide appropriate protection

for individuals whose images have been commercially exploited by others without their

consent, it is important to take into account this shift in interests and pay attention to the

essence of the protection provided by the law.

In the aspects of comparative law, in this regard, the U.K. and the U.S. have adopted

different approaches to the protection of economic interests in personal images. In the

United States, after realizing that the right of privacy, which originally serves as a form

of protection, could not provide the basis for the parties to make appropriate claims, the

United States gradually developed the right of publicity as a new and independent right

to provide separate protection for the commercial value of personal images. In contrast,

English law is relatively conservative, refusing to recognize a new right and choosing to

use the existing law of passing off, expanding its application in cases, in an attempt to

provide individuals with remedies.
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In R.O.C., the protection for the property interests in one’s image still rely largely

on the provisions related to infringement of traditional personality rights (Article 184(1)(a)

and Article 195(1) of the Civil Code) and unjust enrichment (Article 179 of the Civil

Code). Although the courts are not completely unaware of the increase in the commercial

value of one’s image, there are no obvious corresponding measures to protect such value,

and the protection of personality interests still plays a major role in the relevant cases.

Therefore, although the plaintiffs in the cases had no problem in claiming non-property

damages, their claims on economic interests were often obstructed, with agencies having

the most significant difficulties in claiming such damages.

The fact that individuals whose personal images have commercial value and

agencies that help manage and utilize their images fail to obtain the desired outcome in

litigation will certainly affect the development of the entertainment industry in R.O.C. To

enable the plaintiffs in these cases to successfully claim the corresponding damages, the

author believes that the comparative law should provide some reference.

After making comprehensive reference to and comparison of the practices of the

United Kingdom and the United States, the author believes that the protection provided

by the American law is more appropriate and that it is necessary to introduce the right of

publicity in R.O.C., while the law of passing off can be used as a reference to build up

complementary protection. The introduction of the right of publicity will make the

\%
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positioning and specificity of economic interests in the personality of individuals clearer,

and the relevant frameworks such as the elements of protection, the scope of protection,

the transfer or inheritance of rights, and the calculation of damages, etc., can all be

clarified through express provisions. In addition, observing practical judgments, there is

an trend in the acceptance of the concept of the right of publicity by the courts, which

shows that the right of publicity is not totally rejected, unknown, or unnoticed in R.O.C.

If the protection of right of publicity is properly legislated, such legislation should

effectively help deal with the current problems in practice, provide a more all-rounded

protection of the commercial value of personal images, and build a better and more solid

foundation for the development of related industries.

Key words: Image, right of publicity, passing off, economic interests in personality

rights, torts, unjust enrichment.
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EP X BRI R F L L Y U SRR AL
(subject) @ L8 Kif > ¥ F SR RB T LR EH i 0 L FRF
% o 4r & Elvis Presley Enterprises Inc. v. Sid Shaw Elvisly Yours % ¥ » } 27 fa i
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/ T”er’bF]gﬂv"F)» '/\'fgﬁ‘g‘glz’#}i"gt-iw éﬁf‘lf

2 A AT R &g L ¥ ® % T E % (misappropriation ) ; — 3#dp
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24 Re Diana Trademark [2001] ETMR 25.
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43 (a) FenB 2R KR HE IR L2 ﬁAﬂ%f\ GERIE TR
FERPFHFHP SR DRR S HBM GRS AR EL S EN
Feflr Zi2d > T ITL AkEYy o FiE 0 FIHAERE r?ﬁﬁﬁﬁﬁ%WE

Fo R - REMBAFS G A 2 &2 L F T AR LA AR
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2 15 U.S.C. 1125 (SECTION 43 OF THE LANHAM ACT):

(a) Civil action

(1) Any person who, on or in connection with any goods or services, or any container for goods, uses in
commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation
of origin, false or misleading description of fact, or false or misleading representation of fact, which—
(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or
association of such person with another person, or as to the origin, sponsorship, or approval of his or her
goods, services, or commercial activities by another person, or

(B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities, or
geographic origin of his or her or another person's goods, services, or commercial activities,

shall be liable in a civil action by any person who believes that he or she is or is likely to be damaged by

such act.
16

doi:10.6342/NTU202401283



=% iR R#E
¥ - & JjE'E# 1 (theright to privacy) |2 B 4 (the right of publicity)

FROBERE L - g RHEAF ELEF B - VB 0 g
e aREzAR - AER BARF ERE2 FE NEFELIARE K
- PARELEHER AN RSP B L A2 BEHGS o T MR R
d o EREEIZ R EARE S BIILM G IO OB ELNR -
% - gL Y EEEAY
- S ERELRY

SAREDER FILPEE L FRE AR ESR DRGSR B
AR A ER LATE PN T AR R ApEDR PRI E R A L A R LT
oo AL TR AR v AR B aEe BEABAAE AL A
Fhadomydf REGR A1l a L3 i- B2 2 FEES - 8
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28 Warren, S. & Brandeis, L. (1890), The Right to Privacy, Harvard Law Review, 4(5), 193.
% Id
30 Id. at 195.
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3 Warren, S. & Brandeis, L. (1890), The Right to Privacy, Harvard Law Review, 4(5), 198.
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3 %i Leebron RI3u 5 3% R H W FITH 2 972K 3505 2y £ L i f o (Prosser W. (1960)
Privacy, 48 Calif L Rev, 383, 384; Leebron, D.W. (1991), The Right to Privacy's Place in the Intellectual
History of Tort Law, 792-4)
40 15NYS 787 (Sup Ct 1891).
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FR#-p & R Bpw > Pl AEAR PN (protanto) s 3% B 4 3T4 1 p & 'E
oA FEL BN A AL EAR P HERESEAEV niz 5 om A9
Schuyler 8278 5 X BRZ Lo > 2 ain s HIBE 0T 5 - B2 R4 b g T
feo MRS G O RAY s B F AEAERE AL TS SR Schuyler sh4k

L2 wih o RE KRB A TS Y > 2@ @ R4 T Schuyler FLE Pk

S G WS 98 5 e Schuyler MBS $HH LB S SITY -

1o b PR B W% > 305 g Schuyler /2 F % 5 R » FlE e @
PR RPIERLAR S TERLIDIF P OAH S F LT L B 2 A
ARSI N L2 PRFEEFERpORL T RELRDHA T
PE- AR TR Y VIS TR DL 0 F A X

4 1893 4 ¢ Marks v. Jaffa 2413251 7 Schuyler v. Curtis % V% faz L% o %

x\".

FEY RE L - AL HE S RREEY - FRZRIPII R FT UK
L dvi- g fREFDe REESF ALY B i Tn i RG24
Lo B AR MR ATE 0 SR RPOE o ERILG o drk - B AT U
OGRS R 2 BoE s RIER AR A A p Y chl IR R > PRA
ST IR REZURHR NHE BT R A s iR hEr s £
REYEAPRE AAREY mz:g—g&%%’ﬁ s p AL AERE T
FAol RS L > G RIAEFTH D TR BT R gRENE - A
WA Y o A A PR G g R G AN e fodfd o A2 dp ) B
HEAFR 222825 A N o T immdpad A SR ?;rs
AWLAGAFLOERT SRR Hr LAY 1T B A it D qop
AT RELIIFE S ARE LA RAF I L LFTEHRE > 5 B Aoz R0

BAEHRBOPE LV Fhe BABHE o FIRDE B0 45T FRHR 2

4 26 NYS 908 (Super Ct 1893).
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& ¢ Corliss v. Walker %%¢ » = g 3& + EFHE 5 &P 5 9 3K

BB EAL o RE TFH 2 st T Rrfope oo kA EIER R
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|
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PR TR - B RS TR DR JIE B BA S E

L

foH8 o 32 F 2 Fei2 X 000 - Schuyler v. Curtis 3 §f#f 5 — 2 Wijad = ok

s e NEEIAAM R IR BB TR AEIRY ARSI EP R
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FRLRT ER S A EF AR QRS AT FHL TR LR Y

A AR T2 (6 o BEIRE R drnzm % ,ﬁggg;b;}ﬁgkﬁ’ag‘;’ﬁﬁ;&?i

=

AT EHRRY o ek E Rl R A K B TR P FE s

R TR EFFEFP Fo d 308 P F F i A BT o T A S Ra

2.
=

(RS BRI & i
B s FRRES T ELEFRLAMA T A IR £ BRI NEAG A
Atkinson v. John E. Doherty & Co. % ¢ T 8 4oyt o 3%i% Fain i - "B s X5 i

bR Ay RHR BRI RA AR ORI A AR HE s

BOFERG ORGRE RS REFILBAREAR 0 2 G BRNE
SO LARED AR e A e B cR TR LR R S o LN

i o 0 w1890 # 3 1900 # g5 B > Z It B DR iE 7 T A F
P AREI -1 S ’ﬁiiﬁ‘%f‘ﬁﬁj,g AAE L, T EpEs R A e l'ﬂ}%\pﬁ/
,%‘ﬂ}_’rﬁ;l'u];‘i-,d F] gt :’:Iﬁuﬁl R 7 FE'W’J“‘_};;{T} o F iE IR hopt o KL H 5_ﬁ}; e

BBEI| 2R A S EF B TR SR F AR EFE PR

42 57 Fed Rep 434 (1893).
4 Beverley-Smith, H. (2002), The Commercial Appropriation of Personality, Cambridge University
Press., 150.
4 Corliss v. Walker, 64 Fed Rep, 282 (1894).
% k¢ 5 R4 % JohnAtkinson 2 # ¢hZ 5 > John Atkinson i ¥ & EfF 2 Fois A 40 R 2GR
FI-E 22 R A2 AcE g o (80 NW 283 (1899).)
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Mg 0 3 - FE2E & 20 & %5 1902 £ 5 Roberson v.
Rochester Folding Box Co. %412 2 1905 & 51 Pavesich v. New England Life
Insurance Co. %% e 305372 %2 S b g 2% 4 Beh g > - 22 EF

HiEARTAGEERRARREY AR LY 21770

% 1902 # Roberson v. Rochester Folding Box Co.%# » R4 5 - ¢ &+
4o b FOHIT o FURARGEIAET B o oo Bl E A Aol s A BT H
oA PR T o b SERR P ALE & 25,000 3B oo E 1 B2 AR A
483+ o 5 4R B 48§ Flour of the Family | » o A2 2 2 @17 o /3 AR PE B
FRCAESFPEFERIHAT RO AL 2 o R hAigp iy > 4

BELZER  EREF2 LAV GEHRL PRI AL TREL DR -

BAKY > RAMAVGLEAIE G HEANPRL AR AR T AE
511897 & ~ ¥ ;2 b & AKGus R4 4 2 %1487 5 ¢ Wilkinson v. Downton %
SAHF ALK DV AGERIAY R EZ TR L > A FEREL D

& # {7 & (impertinence ) » % % B X 3| € £ 4o g 3| 7 -2 B2 (publicity ) -

e

X B 2 12} 7= (Appellate Division of Supreme Court of New York ) ™

4 Beverley-Smith, H. (2002), The Commercial Appropriation of Personality, Cambridge University
Press., 151
47 171 NY 538 (1902).
4 50 SE 68 (1905).
49 Brierton, T., & Bowal, P. (2014), The Right of Publicity. Arizona State University Sports and
Entertainment Law Journal, 4(2), 277.
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51 171 NY 538 (1902), 545-547.
52 Id, 556.
53 Id, 564.
5 An Actionable Right of Privacy? Roberson v. Rochester Folding Box Co. (1902), The Yale Law
Journal, 12(1), 35-38. https://doi.org/10.2307/781309
% Beverley-Smith, H. (2002), The Commercial Appropriation of Personality, Cambridge University
Press., 153.
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AT EGT A BRI Y > @ PR Fcd < BGREF 5 L B A p o e 3860 .

v

P FRRAEFRED p AR L D ke d BRERATRR 2 L ERE

B2 7R A 2% 7 ¢ & Roberson v. Rochester Folding Box Co. % = %+ F 277 L M

% NY Sess. Laws 1903 Ch. 132 ss. 1-2.

TR AT FAERY  AUARAE T - ApAR kA AR R BB B I A
AR FEG A A EL PR A F - &g]qﬁ Faa IR Ec RERYTIG - R F
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5 50 SE 68 (1905), 69.

59 Id, 69.

5 1d, 70.
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BB PR G D RAEH A 2R I ERFE LES ) A

g APt b R A SRR AL FAESEFRTEEE
Roberson v. Rochester Folding Box Co. % ® > #ic L f# 1 5 A X H| 914251 » #* 1
AEFEANE2Ju% -

is % Pavesich v. New England Life Insurance Co.% = 5 S8 & &) » % i a2

PR3 3 P-3%2 % L f% > @ 25 Roberson v. Rochester Folding Box Co.% £ f#° o 3

7
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2632 1, e 3 219 2 o $) 442 51 Pavesich v. New England Life Insurance Co.
ER NN E A
z ~ gL P A B 1E (proprietary attributes) 3 &

BEARE B AR AL S A X e en 4 £ (inviolate personality ) #7% F ¢h
Bl o 3 B s B P A R (AR BT ERES B L
T FERF R AN HE "ﬁ% AR BREHAR S R SRR T
BT NEANEEE Y ST I

4 1907 # & Edison v. Edison Polyform Mfg Co.%%¢ » & e 3.8 w0 4 3

- BFRWUME NG L5 ERFaEAAL B2 2 A kS > Bsd

i}
e
JENTY
N\

|4
ptd
“3
St
e
e
W
R

MEaPRE S BEBRL PR T R I LI 2
PRFFURLAEL Y A BJIBEZ DR LFRL 2P PEEL S TR
TR G2 FRHWAG S - S0 o B AR JARE 2P B2 o ATFE

# F 2 = (Court of Chancery of New Jersey ) 3n 2 7 oL % 4 Aphf 2 2| 2 i # >

AEEA RLBAT AR L AN S0 W v wm EAE N Ew A

61 14 78.
62 Prosser, W. (1960), Privacy, California Law Review, 48(3), 386.

632024 #3 % 8p o

* Casetext. https:/casetext.com/case/pavesich-v-new-england-life-ins-co/how-

cited?PHONE _NUMBER GROUP=C&citingPage=1&sort=relevance °

8 Beverley-Smith, H. (2002), The Commercial Appropriation of Personality, Cambridge University
Press., 156.

6 67 A 392 (1907).
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X 4 1911 & 9 Munden v. Harris %%°7 » 402 A S48 24 2 BB 5 & *
TR0 RAAENRZ B BRI FRLAR A% w2k ¢ prm

Ei:}}a MARGEAAG E o Ellisoniz Fdpd > BAFHEART NG - T EEFLER
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BAIE BT EE S R AIE 7@ Bl T8 B A ET T ¢ <
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7 Id.
8 “If a man's name be his own property, as no less an authority than the United States Supreme Court
says it is (Brown Chemical Co. v. Meyer, 139 U. S. 542, 11 Sup. Ct. 625, 35 L. Ed. 247) it is difficult to
understand why the peculiar cast of one's features is not also one's property, and why its pecuniary value,
if it has one, does not belong to its owner, rather than to the person seeking to make an unauthorized use
of it. If the mere exhibition of one's face to one's friends and to others on the public streets be a
publication for all purposes, then that line of cases of which Pollard v. Photographic Company is an
example was wrongly decided, for there could be no implied contract or confidence to keep that private
which was al ready public property.” (67 A. 392, 394 (Ch. Div. 1907)).
89 134 SW 1076 (1911).
0z g #4227 p % T Papais going to buy mamma an Elgin watch for a present, and some
one (I musn't tell who) is going to buy my big sister a diamond ring. So don't you think you ought to buy
me something? The payments are so easy, you'll never miss the money if you get it of Harris-Goar Co.,
1207 Grand Ave., Kansas City, Mo., Gifts for Everybody, Everywhere in their Free Catalogue. |
AR R ER P
2 “One may have peculiarity of appearance, and if it is to be made a matter of merchandise, why should
it not be for his benefit? It is a right which he may wish to exercise for his own profit and why may he not
restrain another who is using it for gain? If there is value in it, sufficient to excite the cupidity of another,
why is it not the property of him who gives it the value and from whom the value springs? “(Munden v.
Harris, 153 Mo. App. 652, 659 (Mo. Ct. App. 1911).)
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Elengh A - BAEHP e HF 5 2 4] (an exclusive right to

his picture ) » # 5 - 38 & 5 4 F ] & «¥75 € (a property right of material

profit) » e pF > B L - B E X Bt 0 Fli v Amik- BA R XA
FRpd e N RIS R A A B TR AT T R -

M AE T P2 (general damages ) 4o% § FRAF T REH o ok DA F 5 Aok
NREDLEE 0 BT g AP TEEH (exemplary damages) ™ o

1938 # 11 Flake v. Greensboro News Co.%°¢ » ¢ 5233 B { H % B o &
AGFTRN RS B2 A FEMOMER LT RA R ARBAEL 2 LY
AT EAG TR EKREBRA LY VT AR 7§ L e )’J'ﬁa}fé‘!%l’&g
AR Ak FIAE A e ,Tﬂéf%g7 A %k > 3 PR 30 Pavesich v. New
England Life Insurance Co. % cihif » 305 ASRIE LR 2 A H b F EERP @& ¢
RARSHEAFRED > mAhFRLLEFRETARL GRS T 2y
ﬂ’%Qgﬁﬁjﬁﬁﬁﬁ’MQW%#w&%¥gg%£uTﬁ%%gﬁ$ﬁ
- cmFRBE DR RY 2 RPN EF ¥ (commercial
enterprise ) AP S e AR * S Aok B A ekt LB AR R 2 P en} Vi A
BEDF A AR IR EREA AR LORT R Y TR L

FTEd o BAPARET 2EM AL >R L& (Security of person is as

PE A a‘F, ) > i Roberson v. Rochester Folding Box Co.% © » % #ict chg Lee R B EfL 5"
- B (phrase) "ﬂfr"”nﬂ e 4] (so-calledright) "> 2= KinizT 'E¢ L - &4 o
f1 % (impertinence ) ° % Fm KL BT > mdemoirit > T A 3G e A - AT iR
(property right ) » 4£3% 5 H & i §rT 2 fo & U] 4 cnick 5 A T 2 47t # e e isl U]
WEIRF r"’%ﬁﬂly\iﬁ R R o TR R ﬁi%sﬁmh”l % o
" Munden v. Harris, 153 Mo. App. 652, 660 (Mo. Ct. App. 1911).
™ Flake v. News Co., 195 S.E. 55,212 N.C. 780 (1938).
B RAVLRAFTEARDRYE > 3FPR L F LIRS LELFEMAR LT T - (“Keep
that SYLPH-LIKE FIGURE by eating more of Melts' Rye and Whole Wheat Bread, says Mlle. Sally
Payne, exotic red-haired Venus”, “Folies de Paree' sparkling Parisian Revue, Stage Production,
NATIONAL THEATRE two days only, March 11 and 127, “*Melts' Rye and Whole Wheat Bread will
give you the necessary energy, pep and vitality without adding extra weight,' says Miss Payne. Melts
Bakery, 314 N. Elm St., 1829 Spring Garden St.”, “Ask for Melts' Bread — Melts in Your Mouth™.)
" Flake v. News Co., 212 N.C. 780, 792 (N.C. 1938).
8 195 SE 55 (1938), 64.
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EATE A RIBESE? AW LR B 23T 0 4o 1958 & ¢ Fairfield v.
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American Photocopy Equipment Co %81 o 2% ¢ » - 2 @fFhe 3z A5 d kb Lk

PEPRL PR EATRE L THRAT 2 o BRANEY 0 R
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24 fEp 1890 #d Warren # Brandeis = %‘? Foel @G~ BRI EBR

“Security of person is as necessary as the security of property.”

8 Gautier v .Pro-Football Inc., 106 NYS 2d 553 (1951), 560 aff’d 107 NE 2d 485 (1952), 560.

81 291 P 2d 194 (1955).

82 citing Brents v. Morgan, 221 Ky. 765,299 S.W. 967, 970, 55 A.L.R. 964, 965.

8 citing Kerby v. Hal Roach Studios, 53 Cal.App.2d 207, 127 P.2d 577; Birming ham Broadcasting Co. v.
Bell, 259 Ala. 656, 68 So.2d 314; Barber v. Time, Inc., 348 Mo. 1199, 159 S.W.2d 291, 295; Foster-
Milburn Co. v. Chinn, 134 Ky. 424, 120 S.W. 364, 34 L.R.AN.S., 1137, 135 Am.St. Rep. 417; Vanderbilt
v. Mitchell, 72 N.J. Eq. 910, 67 A. 97, 14 L.R.A..,N.S., 304; Edison v. Edison Rolyform & Mfg. Co., 73
N.J.Eq. 136, 67 A. 392; Schwartz v. Edrington, 133 La. 235, 62 So. 660,47 L.R.A., N.S., 921,
Ann.Cas.1915B, 1180; Neyland v. Home Pattern Co., Inc., 2 Cir., 65 F.2d 363, certiorari denied 290 U.S.
661, 54 S.Ct. 76, 78 L.Ed. 572; Mau v. Rio Grande Oil, Inc., D.C., 28 F.Supp. 845; Routh v. Webster, 10
Beav. 561, 50 Eng.Reprint 698; annotations 138 A.L.R. 72, 168 A.L.R. 456.

8 291 P 2d 194 (1955),197.
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RRPRATHE 500 %0 TREA AR RS, b AR RIS
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PeerfEJIET A 5B A S F B~ E 4 U (limited accessibility ) 88 5 B 4 £ 4
(personal identity ) 2 erg 48 p s o Tt > EF R AP THE S LT EG
HHARBET w8 L3 MART S 2oy MART » BARETEMAR
Fledoie THE SR 3> EF Y8 TG HRAR - 4oB T 05 B R
TR TR L F AR B A E 8 o

= ~ Prosser &2 ff i #

20 JEE T >0 AL E T_ 0 William L. Prosser #t#2#& 4 7 & 300 B
S0l @0 TEPRELHE 7 R IE RER S B e AL

L EERAF L EEOE 2 T AR R 2 e RERY AR LKL
o AIE NG A RE AR EENAFE2 S (intrusion upon the
plaintiff’s seclusion or solitude ) ; #1141 p Fi#|4hE + 38 F 2 4] (public
disclosure of embarrassing private facts about the plaintiff) ; 7 <X & A 12453835 % =
B> 82 44| (publicity which places the plaintiff in a false light in the public eye ) ;

W e 2 LA AR A X A B2 4] (appropriation, for the

8 Warren, S. & Brandeis, L. (1890), The Right to Privacy, Harvard Law Review, 4(5), 214-218.
8 Bloustein, E.J. (1964), Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser, NYU
Law Review, 962, 1001.
87 Fried, C. (1968), Privacy, Yale Law Journal, 77(3), 493.
8 Gavison, R. (1980), Privacy and the Limits of Law, Yale Law Journal, 89(3), 423.
8 Gerety, T. (1977), Redef ining Privacy, Harvard Civil Rights-Civil Liberties Law Review, 12(2), 236.
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FUFCR 2Ef A (T 5 o
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2L o 4 Edward J. Bloustein 4% i & ¥ Prosser R4z #-"E 1§ 4 & w f4 3] fi ey i
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etz 5 T2 ¥ & )e a4 2 (inviolate personality ) | o A H 45T » Prosser ¥

%1 Prosser, W. (1960), Privacy, California Law Review, 48(3), 389.
%2 Bloustein, E.J. (1964), Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser, NYU
Law Review, 965.
9 Prosser, W. (1960), Privacy, California Law Review, 48(3), 392.
% Id, 398.
% Id, 400.
% Id, 406.
 Id, 405.
% Id, 407.
% Beverley-Smith, H. (2002), The Commercial Appropriation of Personality, Cambridge University
Press, 161
190 Bloustein, E.J. (1964), Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser, NYU
Law Review, 962.
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d 2 OEAEZ BFR o SN ATEREZAE ] B ORRT R T AL
P 2 A REEF e T A R R REN R o

(1) Hoffman v. Capital Cities/ABC, Inc. %3¢ : £ ® X (actual
malice ) &%

B2 i-32#t wamTBFhE 1982 RE1F 128 (BR&RT)
(Tootsie) » 4FiF— 2 5 1 34Em T2 Eehb d o TR h- @Y » B2 %
Fiod EA R POARcR i A ERFDETHRI S - S42 (272 2
TURE ) dRengeikd > T F T - B A2 5 T Grand [lusions | e~ F > 1% T Mg
RWizee) B2 FLARHTRBR - RFAR pAAGATFFTHOFEIFE - LR E
FOPE P R ofo F RIBAE L INA S8 KRR S AP 0 ki At - B
FhE L T FGB ARSI T B DR o 33T e 0 0 3
FRFRRETE(DRART ) FTARFIRERE L e BT

FRPFOR L HALRE D EAIRE BT P RS GRTA o RLLERS

.

37 £ 2013 4 e Hart v. Electronic Arts, Inc. % ® > % = i 2 pedp &) f g5 F i i * 2 2| iR
FEZ AR ORBLIP ENEAH L x*%ﬂ-ﬁ ( Predominant Use Test) ~ %% 7 %ﬂfﬁ/zé
Rogers Test » % %+ ¥ (T2 2 f (|4 @ * & (Transformative Use Test) o & < ;.1'; PR ER
BBAGFHZAFTETH > P 2FRRE DL AN BT 2 2 s REeY o B
- #NE o F o b orR e sl 2 BARE o frdp A & % 4R 2 Rogers Test I 3 i * 3037
E(HEFREALRAL BEFARERIEE ) i WAL E R fRE .
238 255 F.3d 1180 (9th Cir.2001).
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Pf#—’;\' SRFEET 2 T RL s (e ) T uE Rl o e
PIAL > B4R P enig ® £3) (F- B2 2) SRk o

Az o B3 RRIER A R FIEGRI AL Bt R R B DA
M7 %2 * | (exploitative commercial use ) > & % 4 ¥ 2 fedF 2 I LfE > B w3

>

2Lk RIFREIFTFELI(F- B2 %) hrw FE o

R ZRIPEHDLERFIEST > B4 R BRIVE OREF T LED
e & B 0 3 B3R £5 % (commercial speech) fovk o iF Badp o %*u (%
-BrR)2EECTEETHROTERARLE  GEFF TR EAFE T R
@ﬁ%ﬁ%ﬁmﬁ’@ﬁ%;%zﬁu@érmpmfﬁﬁm; SRR
p eh# 7 i | (it does no more than propose a commercial transaction ) ; 2%« @ & 48
BET RAEECRBL T BB AR HEL FRF LR Y
fov BT o e R ¢ iz ‘—”Fr?’?‘*"”t’% TFE % v oA BFEEE R D
Wz - TR A k20 T s SRR IR E X (F- B %)

L

HEAFEThen2 s > AL TR EREP KL L T L

(2) Comedy III Productions, Inc. v. Gary Saderup, Inc. %22 © & v |£p]3&
% (transformative tests )
kR4 LERFR 2L T2 ® 4L A% ) (The Three Stooges) #7F 4p b 11
SRIP AT A o A S - LEFO AASRE R L DOEIRT o B Al g

Aar gL 2HF T80 2FTeRF 2 RELLETZBLA® | o

N

1,1—

Z =

SBRERDRT oA MFuRE 2 (% -

‘-M*‘«
i

)33 e d o2l

239 citing Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 66, 103 S. Ct. 2875, 77 L.Ed.2d 469 (1983).
240 255 F.3d at 1185.

Fldpg o ERELLZRER LT ASREEREY AT AR 2 TR B R ARERF L
"f"ﬁ/"*é«f’*’ﬁfilé”"?%r. CH R E 2P A BNFETH MBS
Newcombe v. Adolf Coors Co., 157 F 3d. 686, 691 (9th Cir. 1998) ~ Abdul-Jabbar v. Gen. Motors Corp.,
85 F 3d. 407, 409 (9th Cir. 1996) ~ Waits, 978 F.2d at 1097-98 ~ White v. Samsung Elecs. Am., Inc., 971
F.2d 1395, 1396 (9th Cir. 1992) ~ Midler v. Ford Motor Co., 849 F.2d 460, 461(9th Cir. 1988) -

242 21 P.3d 797 (Cal. 2001).
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P HGEF L oM EB Ry TR PR E R R ER DA A F o AR

B G g (transformed ) @ 7 WHE 24 Wi, A (¥ -1 %) v
Bz Bz 0 - BT R e BN 5 5 > F A bl 23 44
it garig * ol %44 ) (material) 22 - > FrRA T HF LA P B AT Y

L3 E e 0 R 5 o Bl o Bk BRREE A RL AL S R 2

MUz BLAT, @FIRES B L Fat (F- 31 %) BRE

(3) Rogers v. Grimaldi %24 : Rogers test?®

AEBRL ZREUS A o 2 F L% B Ginger Rogers 2 Fred Astaire (1 4 5 &
- % m T H (GingerandFred) e i # 2 skt 2 2 TR LI - TR

AR RE & e s FA nds N R B F e % (false
impression) » ¥ i EM L ZFEH OB EEEFE (Frowi2) R 2miR

BTV RA RS MA G L TR LA HAk RFen o

Bl b B ¥TR A MY (e ari) 2 ARETE R o 0 - T E i
M | #&% (artistic relevance ) » r“f AR AAREHLREY (FEVHFTHL
) iR rafaprd o A ERRG ST BEHZEEL RIRAR
FPOPAEAEEY S BRI R (F- B2 k) 2 FEER Y R

AR AOBRREZ AR TR HIL > TP WRIZR T B AL G

Zi%e ARt (endorsement) o & £ 1E 5 5 kAR B L 0 RN

FEHRANOBEEEM o s AN B LSRR BT AN > &

Tl
N

23 i puit - KA R o NN F ED PH R A LA R Y TG S RN o
TS FTRARE RS B AL g T
244 875 F.2d at 996.

R FRE RN EEE A G AR BEY FR LTS T RA D Ay
F) s FILB A LA 2 S EA R

26 1d, 997

247 <«

...uses of a celebrity's name in a movie title is protected by the First Amendment unless the title has
no artistic relevance to the underlying work whatsoever, or, if it has some artistic relevance, unless the use
explicitly misleads as to the source or the content of the work.”

248 875 F.2d at 1000.
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(4) Doe v. TCI Cablevision

Test )

.2 Todd McFarlane &2 B % greeng £ 3 (P

-

B o B Ed 3k E £ Tony Twist F {
Feo F B Fdp 2 F A%

,_p»}g
A& & X

5 & PR AT

i — ¢ Anthony Tony Twist Twistelli 7% #

=4

LT‘&‘F'_ i 251

LR 2 PG ER S 2B L BEREN TS

2 R kWAL T Rogers test | o

%20 3 &% 2P EE (Predominant Use

R,

F139) (Spawn) ¢ 4%

Efid o 3nhd 2% MR T Ik
» 22 Tony Twist

Wbk b EeAp i

Ak - L IR KA

Tony Twist 0 & F ¢ &7 P HBREY T AR A BEL LT A
PR ERAESBEIGM o REIRPRLF T A L2 w kY G E 4
£ AR R

REBNERLPRL T EER Y B LEF o (P FIEE) 2 0H 2

)
|3

\&‘z
SCISAN

BAH LT

R Aop A R A

P g TR R F AR IR R s o W Rk o 4 ,?ug\;g,_;m

Wt Y e Byes TR R

o o iEe 7 Tony Twist b & & & enfi &eo gt ?h o 2 e iy 27 &7
$IRFPHL LY T RARTIHRB 2 EY > LRBEZER LI DU HER
BHIZASRRZ AP LT ERET E o

:r_z\.}

BRI VBB E L M AR R LR

A2 L BliAiEé  Tony Twist

HEFRAY R FH (P RER) AF LM AS ORI LETH FBE - 5]
AREABERTZER e YR OBRRHETHP I L TR IR 2 IRIES
FrRFBIEF IR TR EPAFERR Y  FBEUE (FZ A TR

249 875 F.2d at 1004 (citing Frosh v. Grosset & Dunlop, Inc., 427 N.Y.S.2d 828, 829 (N.Y. App. Div.

1980)).
250 110 S.W.3d 363 (M0.2003).
BL 4 Hokzk4 B > Tony Twist & %

DB A g T F | (enforcer) > # ehi & B E AL

IR LA Lt S o LRS- LI W RSN bk R 4 SR
LHRg) e~ (MT HAR) i F et g Tony Twist - Teb vk ” P A @ gBd2 4 F &
- BRI TR AV R R M EA G BB R
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) ¢ 2 0 TARRE I ) R IE22 0 R A R B4 R Bk 0 el i PRI SRR
BoFfaids P HHRELE T - BEFR )J'J‘T,[-‘ B A4t fod A b r
S RRFEG AEEE o £427  (both expressive and commercial components ) e
FlM o EREEEY - B ESRY RN TR RPIEEE
(predominant use test) 2% » 3R A BB L F L * W AITHZ L E L EBEF

¥
Basihend o ARl T FRAMEHASL R LT B LA SFE

i

BE o MIRRETZASETBALOFE 27X (F- B0

B

iRk > T H
Pe R RTY AL TTH ) A ERPNF R e V- 2 G 0 Ak

AL R D ST AP AR LS AL R

B
-
~

i
ey

P
N

AAERY o ERRE RERIARL R HB LA LSBT REE FHEAL
TR REEARR T R A SA R PSS PR
WMo R R G R A gy R Y E A (s Al

Bimdh o SR Ak S AWEEAERES o T P EGRE BRF

252 <« a ‘relatedness’ test that protects the use of another person's name or identity in a work that is

"related to" that person. The catalogue of ‘related’ uses includes ‘the use of a person's name or likeness in
news reporting, whether in newspapers, magazines, or broadcast news . . . use in entertainment and other
creative works, including both fiction and nonfiction . . . use as part of an article published in a fan
magazine or in a feature story broadcast on an entertainment program . . . dissemination of an
unauthorized print or broadcast biography, [and use] of another's identity in a novel, play, or motion
picture. . . .” The proviso to that list, however, is that ‘if the name or likeness is used solely to attract
attention to a work that is not related to the identified person, the user may be subject to liability for a use
of the other's identity in advertising. . . .” (Restatement, Third, Unfair Competition §47 cmt. c at 549).” 3%
T2 N k27 Rogers Test 4p 2 o
23 FIRRG RRBFILA T R AR AP MR 2 BRI R R Lol b
g iER S N LG A I“°L CREWAT R R o AFRIS AR o AU MR R 7
PR BBEEbAL e AR AP I EE RN ] T R
CHPREEE S e LA P rEF R AU G E?{E‘ Hm it & ¢ (fictionalized
characterization ) » ¢ & * wi— P fl”‘«d&f’f A VLS ER r;,a 4_«:-_«} va AT R G E L
RERREAL 1 T2 g flE e e d o 2 F “?r?i WAL & FTfHF— 2 AfaR T
RALF AR R RE R IR
24 “If g product is being sold that predominantly exploits the commercial value of an individual's
identity, that product should be held to violate the right of publicity and not be protected by the First
Amendment, even if there is some ‘expressive’ content in it that might qualify as ‘speech’ in other
circumstances. If, on the other hand, the predominant purpose of the product is to make an expressive

comment on or about a celebrity, the expressive values could be given greater weight.”
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R BB AR A AT e A A R RA Lo B

THARETMMAL 2 A LERA AT AEBERT SR

wk

2 EERBBEENTHA L o
S %
A P Rz R N R - o R ERY W 2P - B

s

PR I AERET AT R T BRI RS 2 BN T 0 B

BRI > g e PR S BARE K o 04 Y o B2 hi R s

Exy

oo Bz L pd 2 TErpt g P REE f LT R o
2583 i# it (Parody) ?
— A T B ITL (B - B k) AR o T EE T enplgE B iT
s (1976 & % iv4gi2 ) (U.S. Copyright Act of 1976) % 107 15272 £ 12 ¢
PR T AL R R AR F R AR T P e pp gt

WoE o poREAAMERY > WRAREL DL UG T T L FREEY > FliE R

25 Jog i jE a3 2003 # 9 ETW Corporation v. Jireh Publishing, Inc. % © 3% % ¢ » 44 5 § b
FEP S REF LB E L RE L Tiger Woods W 2 fa 5§ > m 3% L 2 A% Hyb 7~ W ifE A
P ) 2RPEEIIHBES RL KL L F TR ARIEL LR FY RGO ES
3 0 M E L gt %%‘"E DIRE N R R A | 97 S-SR e IR - P S A R )Td T1ger Woods
e @ KRR AR RS D ER G R DR B R AR b - B R
HorE AL GH- IR E L2 ?%’u®¢T%““ikuiW”“6m$m’z #
T A 2 % = K % (Third Restatement Of Unfair Competition) % 4 % % 47 &3 d. ¥ #rit 4
F AL 2P AL FERREOT TN AN FHERR L LS 1R
BoHLTEAFET R T EMTAFER LA G AAE TR t*"%’ B G T 3
v it g 1%' Bz 2E X BEFELZMANNEFEEH TR WIRAEL > FhTHed R
AEE 2! 5 & e
26 McCarthy, I.T. (1995), McCarthy on Trademarks and Unfair Competition, Thomson West, §31:153
257 Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work,
including such use by reproduction in copies or phonorecords or by any other means specified by that
section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for
classroom use), scholarship, or research, is not an infringement of copyright. In determining whether the
use made of a work in any particular case is a fair use the factors to be considered shall include—
(1)the purpose and character of the use, including whether such use is of a commercial nature or is for
nonprofit educational purposes;
(2)the nature of the copyrighted work;
(3)the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and
(4)the effect of the use upon the potential market for or value of the copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon
consideration of all the above factors.
28 McCarthy, J.T. (1995), McCarthy on Trademarks and Unfair Competition, Thomson West, §31:153
58
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S TR L A R AA MEFFE B N B ELE 2
BOIPEL 0 R AL AR > X @S

P it Bkt TR SAPMZ SR EXE > B 5 1996 £ 5 Cardtoons v.
Major League Baseball Players Association %2 o 3% % ¢ » Cardtoons 5 — & & [* %]
TR TR A g B et g g E 2
HBE 4 R nde BT > % A0 AR TIZRE - FRBMB A ME A g %
FFMEPE IRl B FRY LR RN HF EBRERR O
BeaE TG (- B k) iRkl B ERMBAZE T HRR

Lo ALENN S FALED B e

1,1H<

EHATY o R RN O IE
FRANFF IR o ARL 2 AN T ERABARELIEE AR ERIER O

BEEPM 270 HrtRoP aF oAbz toerdpe e AR+

P

(a significant creative component of its own to the celebrity identity ) » & £/
FB2FTNA T Bld 0 ZRIRETRILG SBEE F LA AT L ERIES
o A SR o

ERY OB REL B R > A RNE P FEN T Hhpd 2 TR £
AR ERM o A PR R R B F 0 Cardtoons o 7 P52
D BRI O FPEA Y S B EY P AR Y S N T EIRE 0

PH AT wOE R DM R P ITIT L E D22 T o

29 % 2 % {2 White v. Samsung Electronics America, Inc. % ¢ > j2 J2 F &7 42 v 0 (P e > 30
Y ﬁﬁt F% BB ETH 0 d XAk RE o % it £ & Hustler Magazine v. Falwell %49 % 1§ >
F,\;awﬂ’”‘r/”‘i f‘rp%)aﬁ“&mfkkpji{,g\fi’l?:frm}% B e i ,__r;.}:"":»ir],ﬁ?—*‘ﬁ'ﬁ_%
oo ¥eb s BBRZRDTHEEENE L FN G2 JIE 2 A Epd 2 R Eb—‘f{;}'g—%’
RSO R R G T R A S o L7 G PR © 1988 & 4 Huster
Magazine v. Falwell %7 > #£ 28 % MFHRALBBAZEL P S G 5 )*’vp)éb'? EFRZPN
FoOX ARt P R RE P h e ERBANEA G IR 2 R BT B W A R
FATETEDET L 0 TR E - B RTERST R FRFPN
260 95 F.3d 959 (10th Cir. 1996).
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2. oRERT KR
- ~ #4414 (injunctions ; injunctive relief)

B (FZFZDOTHLEFER) FA8ER 1R T . AR E L ERES 2
FATEAPM FIZEREEE BT RA RAZL L > U ikRE Y 46 ERK
HRITOREFTE2ABF Iy e A Do £ B¢ 2344 4% (continuing
or threatened appropriation of the commercial value of another’s identity ) » * % 48 i%
2RI B4 FARE G o BB AT R R arg Bl E e GER
( comparative appraisal ) > ¢ 352 T i & F]Z

(1) B= #3EF1F 245 (the nature of the interest to be protected ) ;

(2) £ * 2 25 2 2 /& (the nature and extent of the appropriation ) ;

(3) ¥ H 5 A R F BRI L HR 2 2§ 1+ (the relative adequacy
to the plaintiff of an injunction and of other remedies ) ;

@) FPEEFL  HRL L EIET R ST 0 R A% T RS
Lo HRADEFEAET ivid 2 afp 4 2 (the relative harm likely to result to the
legitimate interests of the defendant if an injunction is granted and to the legitimate
interests of the plaintiff if an injunction is denied ) ;

(5) %=+ %2 282 9| F (the interests of third persons and of the public ) ;

(6) M4 AT afiAcirm A B B A RE R T2 S adF (3

(any unreasonable delay by the plaintiff in bringing suit or otherwise asserting his
or her rights ) ;

(7) R+ 8% 7 =@4pk 2 % 7 5 (any related misconduct on the part of the
plaintiff) ; ™ %

(8) i+ % £ B3 7 #4114 «0F %12 (the practicality of framing and
enforcing the injunction ) °

T drRd AR AR ARG 0 BRITERTANRE > PR

doi:10.6342/NTU202401283



12 414 (preliminary injunction) : B % £ |7 ¥ w42 4f £ 2. ¥ i & (the
likelihood that the plaintiff will suffer irreparable harm ) ~ J £ 25 2707 it & (the
likelihood of the plaintiffs success on the merits ) ~ B 4% £ 2_ B eh@=T ( the balance of
equities between the parties ) ~ 4~ € §1 & (the interests of society ) %'

~F 2 2% (compensatory damages) 262

SRR R RLWAEMLREL AL TL LT AR R
HRGAEE T AR A L R P ER L BRI 2

TARERN o AR 5 £ A P42 d (nominal damages) 2% 5 iR
" o

-T2 BT R R A TR RA TR A > & A T A
FoMC-XEEAF A A Y RALFL 0 BRL T EHEHE PSR

FREEAIF 2R R TR FIFAZH L LA R Ao
ﬁmotué},ﬁrf[;AE//;?]@}igﬁﬂagtgféjAzl}Lirﬁr@Ew;g;«};g%@%i,afgL

BT EY EAEEE T TS BT N 2 AT A o Aok KETIHE G 24T

%61 Restatement, Third, Unfair Competition § 48 cmt. d (1995); see e.g., Ali v. Playgirl, Inc., 447 F. Supp.
723,726 (S.D.N.Y. 1978); Factors Etc., Inc. v. Creative Card Co., 444 F. Supp. 279 (S.D.N.Y. 1977), aft'4
579 F.2d 215 (2d Cir. 1978); Onassis v. Christian Dior-New York, Inc., 472 N.Y.S.2d 254 (N.Y. Sup. Ct.
1984), affd without opinion, 488 N.Y.S.2d 943 (N.Y. Sup. Ct. 1985).
262 Restatement, Third, Unfair Competition §49. Monetary Relief: Appropriation Of The Commercial
Value Of A Person’s Identity:
(1) One who is liable for an appropriation of the commercial value of another’s identity under the rule
stated in § 46 is liable for the pecuniary loss to the other caused by the appropriation or for the actor’s
own pecuniary gain resulting from the appropriation, whichever is greater, unless such relief is precluded
by an applicable statute or is otherwise inappropriate under the rule stated in Subsection (2).
(2) Whether an award of monetary relief is appropriate and the appropriate method of measuring such
relief depend upon a comparative appraisal of all the factors of the case, including the following primary
factors:
(a) the degree of certainty with which the plaintiff has established the fact and extent of the pecuniary loss
or the actor’s pecuniary gain resulting from the appropriation;
(b) the nature and extent of the appropriation;
(c) the relative adequacy to the plaintiff of other remedies;
(d) the intent of the actor and whether the actor knew or should have known that the conduct was
unlawful;
(e) any unreasonable delay by the plaintiff in bringing suit or otherwise asserting his or her rights; and
(f) any related misconduct on the part of the plaintiff.
283 Zim v. Western Publishing Co., 573 F 2d 1318 (1978) (5th Cir. CA), 1327 note 19
264 Restatement, Third, Unfair Competition (1995) §§46 comment h.
25 Jd. § 49 cmt a.
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% 5 AW ko 2 ot 3F 4 2% o 4o Clark v. Celeb Publishing, Inc.% ¢ » R4 &

CHEOHLFR  FIERFPAGHRAMTNE N - ANE TS Tkt o
fREATTFRG R TN c AP AR HE RIS B ERE B Foks
- AEEE R ME AR A L M o B AL R R R 2 AR A

7000 # <267 o

AR R TR REGRE > SW 6 bR A A MR L TENIE 2
BApP A FRA LS ZFEREATN o m s REHFNZFET Y
BN BA L2 RN E > 2RI FTERIFZ 2P > ¥ AL E

Fld ¢ HAo R 2oL R ~ RA AR MR Y R E@L WA 2 b R

828,

T

B o5 2
'/‘_w'?\:b

@

IR 00 2 ASTREI R Y T O RE & T

=

¥

A

S Bt S ST F R O BT PR R L TANHE > B A T SR ST B
& (fair market value) 2 R 4g2%9 -

RS LA R A PR DRl W AT g
REMA S LEIFT o pds R R PR IRV 2R R
EEE Y Eac

h AR R £ BRI REF T k- RRERRT G
Fj4ps o £ (punitive damages ) » {2 384 12 & 2 jE MR MRS & 2 3Rt

A R B A, dop EiE 210 3 hopt o

q\

26 Waits v. Frito-Lay, Inc. 978 F.2d 1093, 1103-04 (9th Cir. 1992); Clark v. Celeb Publ'g, Inc., 530 F.
Supp. 979, 984 (S.D.N.Y. 1981); Hirsch v. S.C. Johnson & Son, Inc., 280.

N.W.2d 129, 138 (Wis. 1979).
27 Id. at 984.
268 Bergmann, S. (1999), Publicity Rights in the United States and Germany: A Comparative Analysis,
Loyola of Los Angeles Loyola of Los Angeles Entertainment Law Review Entertainment Law Review,
19(3), 479.
29 4 Apple Corps Ltd. v. Leber % ¥ > j# o en & 1275 B @8 ¥ 550 § £ £ - (229 US.PQ.
1015, 1016 (Cal. Super. Ct. 1986).)
210 Waits, 978 F.2d at 1105
211 Nev. Rev. Stat. § 597.810 (Remedies for unauthorized commercial use; liability of owner or employee
of medium used for advertising):

1. Any commercial use of the name, voice, signature, photograph or likeness of another by a person, firm
or corporation without first having obtained written consent for the use is subject to:

(a) Injunctive relief to prevent or restrain the unauthorized use; and
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(b) An action at law for any injuries sustained by reason of the unauthorized use. In such a suit, the
plaintiff may recover:

(1) Actual damages, but not less than $750; and

(2) Exemplary or punitive damages, if the trier of fact finds that the defendant knowingly made use of the
name, voice, signature, photograph or likeness of another person without the consent required by NRS

597.790.
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Y Bp&E
-8 BEPRBEIVEPER EL FES P

Bh 24 (passingoff) A f iz + G- i Flo wAA P AH#HT R 55F
# (deceit) & %¥:2% (defamation) © % PP AE » AL 4 & &de > % Bn s b s

jﬁo’t’ ZEHC A }]E'mi[—\’lf;g BT 2 i,‘fﬂﬁmﬁ?jﬁfi&;’%ﬁﬂﬁ'fl]’ﬁ{%%ﬁ#

CEER AR AR RAH S B RS EF O SRR T M
2o FRERAETH N BREFIFEAT R LRI LR FRAERP

B2 s A RBEAT R G 6 R AR H S p
B ppRaprbr 30 6 ¢ 2HF S22 288 8547 Mg
( misrepresentation ) z_ 3523 o pLeb 5 B &
S oprpiRE o A TURRRL B IR ERIM G o RE I TR EF S
RAZFEFHB §3XREFHEZIHET ol R BERBLTHEY S
T ALt F o
FR RN D ERDEER B ET L5 LRI %A

37 EXIER Y] AR R R RGRE I B AR Rk

‘&

— AR e AE R R F E R RA AR FRYA2 AR BRE
%’ﬁ = ﬁ\g—lﬁ;\p =g o
ERE R RRE ERE Y YR R BRI ER 0 AR

ERM LRI RPN R B A RZ P 242 3 B

212 Eyven Warnink BV v. Townend (J) & Sons (Hull) (Advocaat), [1979] AC 731, p 740.
213 Spalding (A.G.) & Bros. v. Gamage (A.W.) Ltd (1915) 32 RPC 279, 283-4.
214 Erven Warnink BV v. Townend & Sons (Hull) Ltd [1979] AC 731, 741-2 per Lord Diplock.
215 Beverley-Smith, H. (2002), The Commercial Appropriation of Personality, Cambridge University
Press, 59.
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MTRP B REAERF ALY P B 2 PRy BENB AT E
PR 2 s TR FR LR MEREF I OEEL R

woon AR H g FEEEL PRy B AHE ASIPH EE 0 4
5

Fo8 BpRiELAILE

il

1% 1979 # Erven Warnink v. Townend % ¥ Diplock i F egiiz » 2 & 1
FRREE 4G FAHES L B BRI HF R - A
Miit (misrepresentation ) ; % it d 2 % F B AR FD R IR
P RELR
HHuk JF,’(L?;? ¥ (‘business) 2765\??‘35’? (goodwill ) =i % » 122 | it

5

F2 FFEAFREESATREIFERT cFRB LA S RAKY

[e=2
-
F

[

EAE A S BLI R & £ %< i Diplock i F 4
ZEEHHTR O HWHE TR L TERE BRI ZTEE o 2F
Diplock i F » AK3a BEHMRINPRLIAFZLET T AR REHIK
hRE -

F]} if Diplock i# F & 12 T RE WA F AL A mIAMER 0 FALT]
FAFFEY  ZRT A # Y R LB R T 5L = & (classical
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278 11990] 1 WLR 491, 499.
279 11998] FSR 697[7].
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280 Star Industrial Co. Ltd v. Yap Kwee Kor [1976] FSR 256, 269 per Lord Diplock
21 19011 AC 217.
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w22
LR FREGE TRAEFE 0§ RABFELIET  RMIERE
A& % F)4F 2 o 2 f Erven Warnink BV v. Townend (J) & Sons (Hull)% 235 » 7 &

1% & (product goodwill ) » » %&{&%ﬁf? CETEAALZAR SDEFET
FAH SR G R A L By B % o~ & Irvine v. Talksport %28
Fi-ts > i & K 4e TR 45 2 (promotional goodwill ) ; 4t - A2 FE > W

o b B L HATE G R R

(
%34 T 2% (reputation) | 2 & s TF# | Gh2o 88,94 &
T+t > 24l Reckitt & Colman Ltd v. Borden Inc. %72 F /58 = & 2 ¢ &% a3k

Eo e F gl pR 2 TER | —mh s (v TEEL L& | (goodwill

or reputation )) 2% @ i = —‘FQ,F %2 LB L bl o L o ApROT R LB
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FELIPR LB AN F AT AR FREEPEGE A PR

FrERFT O LRG B ERARSNRT B A 2 R4 5 ARpaR ¢

A DT E S - B R REDM AT o F L B R FRE S

282 Id. at 224.
28 [1979] AC 731, [1980] R.P.C. 31.
284 [2003] EWCA Civ 423; [2003] 2 All ER 881; [2003] EMLR 538.
2 Drysdale, J. & Silverleaf, M. (1994), Passing off Law and Practice, 2dn edn (London), Ch. 3.
286 Anheuser Busch Inc. v. Budejovicky Budvar NP [1984] FSR 413.
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s E L AL AR 4 (trader) ¥ o 2 5 (trade) eped % 3] %R enfz
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(literary ) 2 BL %289, 4o 2 E - 2% 5 J Modern Fiction v. Fawcett %2%1#¢
ERTRIRAFLFRBEY AL LRV EMAE O M EZNRFHZL LT AL
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LR RAMBEFN 2 FAHARY B oHT 2 FAF TR

387 Nice and Safe Attitude Ltd v. Piers Follk [1997] FSR 14,20; Athlete’s Foot Marketing Associates Inc v.
Cobra Sports Ltd [1980] RPC 343, 349 per Walton J. (comparing A. Bernardin et Cie v. Pavilion
Properties Ltd [1967] RPC 581 and Maxim’s v. Dye [1977] FSR 364.)
28 Kean v. McGivan [1982] FSR 119; British Diabetic Association v. Diabetic Society Ltd [1995] 4 All
ER 812. 819
W gudie g BEBE ARG TEF
20 Landa v. Greenberg (1908) 24 TLR 441; Hines v. Winnick (1947) 64 RPC 113 ; Modern Fiction v.
Fawcett (1949) 66 RPC 230 ; Forbes v. Kemsley Newspaper Ltd (1951) 68 RPC 183
291 (1949) 66 RPC 230
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REFRE H-B AR T 7o F LAY oL - BRI RRLZ L
KR NES (B ¥ » quack medicine) 2. B 2 o R4 ¥ H I NI Rwm s L F
PF 1854 & 4 i ;2 3732 (Common Law Procedure Act 1854) & A+ = » ¥ i /2
7  (courts oflaw ) % =T /% ;2 2 (courts of equity ) 359 j# & ¥ 3 2 8 2 4

£295, 4 % ¢ e (the Court of Chancery) # 52 > m B @3kt ofa 2 M3
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22 Dental Manufacturing Co v. C de Trey & Co, [1912] 3 KB 76, p 88.

293 (1816) 2 Mer 29 (35 Eng Rep 851).

204 (1848) 11 Beav 112 (50 Eng Rep 759).

25 Hi ket 1854 EW R PE AL T PR as e .
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298 ;g/ﬁa ’/ﬁ%iﬁiﬁviﬁiﬁ.l’ﬁ%%}t AL f),\’ﬁ WA PR 3 NPAH B W %aj.g.}gz;‘;zxj
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29 Tt is one of the taxes to which persons in (the plaintiff's) station become subjected, by the very
eminence they have acquired in the world.
30 (1887) 4 TLR 175.
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-
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305 (1849) 10 Beav 561 (50 Eng Rep 698).
3% Spalding (A.G.) & Bros. v. Gamage (A.W.) Ltd (1915) 32 RPC 273
%07 119591 1 WLR 313.
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308 11959] 1 WLR 313, 317.

309 (1997) FSR 62.
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Ao~ LR RMITE A fR

MATH A fER g o ERERA T o R E R Er TR R
{ B4 h3 N o H ¢ 5 1960 & - Henderson v. Radio Corporation, Pty Ltd %311
Ao EREFD

R o EEERE RIS AR R Y R R e A BBl s
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( profession and callings ) - Manning /= F I 48 v » B £ F i3 B © B fr— 3740
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311 (1960) RPC 218
812 pacific Dunlop Ltd. v. Hogan (1989) 87 ALR 14.
313 Paracidal Pty Ltd v. Herctum Pty Ltd (1983) 4 IPR 201.
814 Hutchence v. South Seas Bubble Co. Pty Ltd (1986) 64 ALR 330.
315 10th Cantanae Pty Ltd v. Shoshana Pty Ltd (1987) 79 ALR 279; Honey v. Australia Airlines Ltd
[1989] ATPR 40-964, affirmed (1990) 18 IPR 185 (Federal Court of Australia, Full Court)
74

doi:10.6342/NTU202401283



AR ’E‘f*“ﬂ_‘,_ /’v\;%@m'ﬁﬁ#“}' ‘fr,ﬁgﬁ mﬁ//,,\f%’ = °"m/”\/‘§ﬁ’]‘§if"%
BAA RIS E B f A RERBELEFZ AR A - AL PR
BRI SBLED S W AEF R

EREDFAFRRBARAL LG AR TR TR EREP A

BEREBREXSIFL - PIE G 7%, 7 i & Lyngstad v. Anabas Products % ¥ >

7

AT EIE A S LR RERN R IR AR
WHRRZRYEOPHEe g RGPF EE > 4 2B DL LG E - I
PR R A P

F ~HL R AR Rk

- ~ % R Pt )

BEAA B 2 Ak F R AR R

o4

BRERA T R B BEE

BB ORR R AL B CIEEET 0 A 2 RS RRL T LY

3

B2 A, o A A BB KR SR FL RSN GTE: AL 2

‘gh‘{

Wz%&%%%yﬁ%%é%%:ﬁ§&~ﬁﬁ%@éﬂéﬁﬁ%ﬁ’ﬁﬁ%

PEARATEOM P A A AT e Bp

BRa 72 0 RA&RRELF LY f D2 A ek R A F it (pure
source misrepresentation ) % & F |+ 4 f M it (misdescription) “b > & & Z af ¥
enfd B4 % F Mt o Erven Warnink BV v Townend (J) & Sons (Hull)% ¢ > Diplock
i F {3k © Spalding v. Gamage % /-1 ;2 F P uibs] 0 ka7 5 (Bl &)
W R B ER AREEAE PhEarr MEBE G T REP ENLE G
S ES R E

75

doi:10.6342/NTU202401283



“Eh REEES P LML R R (TR AR At

ES R ﬁ;\ Bh LA G R SRT UL L= 7@_316 :

\—Hl:

-~ RPEREZFEF MM AF R (FEMIBELF )
7

CREMEBEAFRSE T AL

COE 3 FEEY 3 EF 3. TS IR NER - &L ¥ ey
FoE (MR )

() R2fodts 2 B 5 5 AP B2 % 9 put (M P13

2 BEFEEIRBEGERL AT (endorsed) 2o % F it (3 BEEA

Mt ) -
BEMBML RGN R AR REL R - LRk
oo R B E R RRA T &SR 2R R D] TR Y R AR

¥
ﬁ%ﬁﬁﬁﬁiﬁ’aﬁﬁzgmﬁ:
}:"

¢ KB ME AT R R, 2
R N Y R T T EI Er T SRR Y
TREMBEAFRE ) 2 TR AR RERABET LSRR &

P24 F i U HAHL P o
=~ 3R B
‘%Kmﬁﬁi’%?mﬂ%ﬁ§@%1ﬁ§ﬁ%ﬂ,kﬁiiﬁiﬁéi
AR FEAET P ¢ ER¥ %% (calculated to deceive) = 2% k4 /F
O ORAE T a2 F ML (misconnection) » g MiAkE T R A B &
4 9 Mt > £ 3 P FE o e Millett 72 § % Harrods v. Harrodian School %387 ¥ 45
B AFREL TR IR R HREF ESRBBL ST B RS AR
RS DIEER TR R ST L S S e L S SOR R

oo {77 G H|A4R B A e 2 f% > 4e Michael Kerr % F % Ewing v. Buttercup

—=\

316 Beverley-Smith, H. (2002), The Commercial Appropriation of Personality, Cambridge University
Press, 72.
817 Erven Warnink BV v. Townend& Sons (Hull) Ltd (1979) AC 731, 741 — 742 per Lord Diplock.
318 [1996] EWCA Civ 1315.
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320 (1917) 34 RPC 232, p.237.

321 [2006] EWHC 3165 (Ch) Briggs J.

322 2008 WL 4125363, 2008, HH Behrens.
323 (1948) 65 RPC 58.
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which the character appears... The characteristics of such a suit are not necessarily precisely the same as
the older type. In particular, an assignment of a right in a character need not assign any business.”
357 (1988) 83 ALR, 195.
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374 e lustrated Newspapers v. Publicity Services % °
375 Routh v. Webster, (1849) 10 Beav 561 (50 ER 698)
376 Consumer Protection Act 1987 §2 (Liability for defective products):
(1)Subject to the following provisions of this Part, where any damage is caused wholly or partly by a
defect in a product, every person to whom subsection (2) below applies shall be liable for the damage.
(2)This subsection applies to: (b)any person who, by putting his name on the product or using a trade
mark or other distinguishing mark in relation to the product, has held himself out to be the producer of the
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