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ABSTRACT

The allocation of powers between shareholders' meeting and board of directors is
an eternal issue in corporate law. Taiwan’s policy regarding the allocation of powers
has long been ambiguous. The purpose of this thesis is to resolve the existing disputes
over our corporate legal system, including issues related to the exclusive powers of
shareholders' meeting and board of directors, abnormal cases, and shareholder
proposal rights. In fact, it’s essential to clarify the top-level policy on the allocation of
powers as interpretations of various articles and permissibility in business practices
are contingent on the chosen policy. By reviewing Taiwan’s current system, relevant
literature, and drawing comparisons with other legal systems, this thesis aims to
reshape the Taiwan’s legal framework of the allocation of powers and provide a more

appropriate policy and corresponding measures.

This thesis begins by overviewing the current state and disputes over Taiwan’s
legal framework of the allocaton of powers. While Article 202 of Taiwan’s Corporate
Law broadly delegates business decision-making powers to board of directors,
disputes persist. Although trends in legal amendments suggest a growing emphasis on
the functions and role of the board of directors, the ambiguity in its interpretation
casts doubts on the victory of director-primacy view. Most questions relate to the
"exclusive powers of the board of directors,” and defining its scope contributes to
clarifying Taiwan's policy. Disputes also arise in "abnormal cases of power allocation"
and "the scope of shareholder proposal rights", originating from the lack of clarity in

our policy.

Based on relevant literature and experiences from comparative legal systems,

vii
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this thesis suggests that the interpretation of Article 202 should be moderately
adjusted, and conflicts between Article 202 and 193 can be resolved by abandoning
the "shareholder primacy" view. Simultaneously, other disputes over our legal system
can gain appropriate interpretations and conclusions. Moreover, countries around the
world allow small companies to arrange their powers of allocation. Given the
characteristics of small companies and the lower necessity for regulation, this thesis
calls on Taiwan to address the governance needs of non-public companies and to

eliminate exclusive powers of the board of directors.

The "exclusive powers" of shareholders and directors in public companies serves
as the core of this thesis. Through various aspects, this thesis suggests that Taiwan
should follow the U.K. approach, embracing the model which "no directors’ exclusive
power" exists. Firstly, by reviewing the “shareholder empowerment” debate in the
U.S., this thesis evaluates the merits and demerits of the U.S. and the U.K. model,
ultimately asserting that the U.S. "statutory director primcy approach" lacks strong
foundations, and the spirit of "autonomy" of the U.K. model is more suitable for
Taiwan; Secondly, through reflecting on the "mandatory" nature of regulations of
power allocation, this thesis claims that matters requiring the approval of
shareholder’s meeting according to the statutes should be mandatory—except for
decisions on directors’ remuneration and dividends. On the other hand, matters
requiring board’s resolution based on the statutes seems more appropriate to be
interpreted as "default rules"; Thirdly, this thesis individually analyzes specific issues
to determine if they should be exclusive to specific organs. It asserts that decisions on

"

"directors’ remuneration and "dividends" aren’t necessarily exclusive to

shareholder’s meeting, nor do they essentially fall into the hand of board of directors.

viii
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Instead, it’s more appropriate to provide companies with the freedom to decide the
decision-making organ. For specific analyses of "appointment and remuneration of
executives", " issuing new shares ", and " the proposal right for shared powers", this
thesis contends that the exclusivity of the directors’ position is not justified for
"issuing new shares." Although eliminating the exclusive position of the directors is
challenging for " appointment and remuneration of executives" and "proposal right for

shared powers" at this stage, there might be room for adoption in the future if related

opinions are mature enough and corresponding measures are improved.

Finally, to address potential concerns arising from the U.K. model, this thesis
suggests dealing with the "protection of minority shareholders" issue by "substantial
boundaries and limits for shareholders voting", especially focusing on the review of
the later stage—"exercise of powers" to prevent compromising the spirit of the U.K.
model. Additionally, improving the functions of shareholders' meeting could be
achieved through approaches such as "disclosure of information from the directors",
"emphasis on the functions of institutional investor", and " the reform and remedies of
shareholder’s proposal rights." The aim is to construct a more comprehensive legal

background for adopting the U.K. model.

KEYWORDS: Director Primacy, Directors’ Exclusive Powers, Shareholders’ Exclusive
Powers, Functional Advantage, Article of Association, Institutional Investors,

Protection of Minority Shareholders
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1 See id. at 234.
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185 1d. at 556.

1% Companies (Model Articles) Regulations 2008, SI 2008/3229, Sch 1: Model Articles for Private
Companies, para 1, pt 3, s. 30(1); Companies (Model Articles) Regulations 2008, SI 2008/3229, Sch 3:
Model Articles for Public Companies, para 1, pt 4, s. 70(1).

137 Companies (Model Articles) Regulations 2008, SI 2008/3229, Sch 1: Model Articles for Private
Companies, para 1, pt 3, s. 30(2); Companies (Model Articles) Regulations 2008, SI 2008/3229, Sch 3:
Model Articles for Public Companies, para 1, pt 4, s. 70(2).
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138 Companies (Model Articles) Regulations 2008, SI 2008/3229, Sch 1: Model Articles for Private
Companies, para 1, pt 3, s. 34; Companies (Model Articles) Regulations 2008, SI 2008/3229, Sch 3:
Model Articles for Public Companies, para 1, pt 4, s. 76.
139 Companies (Model Articles) Regulations 2008, SI 2008/3229, Sch 1: Model Articles for Private
Companies, para 1, pt 3, s. 22(1); Companies (Model Articles) Regulations 2008, SI 2008/3229, Sch 3:
Model Articles for Public Companies, para 1, pt 4, s. 43(1).
140 DAVIES, supra note 122,at290,298. 2 H S PR i AL FF L 2L LA i@ L 2 B
141 ROBERT R. PENNINGTON, COMPANY LAW 765 (7th ed. 1995).
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142 FINANCIAL CONDUCT AUTHORITY, LISTING RULES, sec 9.4.1, 10.5.1, 11.1.7 (2024), https://www.ha
ndbook.fca.org.uk/handbook/LR.pdf.

143 FINANCIAL CONDUCT AUTHORITY, DISCLOSURE GUIDANCE AND TRANSPARENCY RULES
SOURCEBOOK, sec 7.1, 7.2.8A (2024), https://www.handbook.fca.org.uk/handbook/DTR.pdf;
FINANCIAL REPORTING COUNCIL, UK CORPORATE GOVERNANCE CODE 10-17 (2024), https://media.frc.
org.uk/documents/UK_Corporate Governance Code 2024 kRCmS5ss.pdf.

144 FINANCIAL REPORTING COUNCIL, supra note 143, at 6-7.

145 DAVIES, supra note 122, at 298-299.

146 Bebchuk, supra note 59, at 849.
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147 Isle of Wight Railway Co v Tahourdin (1883) 25 Ch.D. 320 (CA).

198 1d. at 326.

149 1d. at 331-332.

10 dutomatic Self-Cleansing Filter Syndicate Co Ltd v Cuninghame [1906] 2 Ch. 34 (CA).
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See id. at 45.
DAVIES, supra note 122, at 300.

Gramophone & Typewriter Ltd v. Stanley [1908] 2 K.B. §9.

See Marshall's Valve Gear Co. Ltd. v. Manning, Wardle G Co. Ltd. [1909] 1 Ch. 267.

Quin & Axtens v. Salmon [1909] 1 Ch. 311 (CA).
DAVIES, supra note 122, at 301.

Shaw & Sons (Salford) Ltd. v. Shaw [1935] 2 K.B. 113 (CA).

Scott v. Scott [1943] 1 All E.R. 582.
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162 See Barron v. Potter [1914] 1 Ch. 895; Foster v. Foster [1916] 1 Ch. 532.
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non-existent body for the purpose — there must be some power in the company to do itself that which
under other circumstances would be otherwise done.” See Barron, 1 Ch. at 895, 903.

165 Companies (Model Articles) Regulations 2008, SI 2008/3229, Sch 1: Model Articles for Private
Companies, para 1, pt 2, s. 4; Companies (Model Articles) Regulations 2008, SI 2008/3229, Sch 3:
Model Articles for Public Companies, para 1, pt 2, s. 4.

166 DAVIES, supra note 122, at 303.

167 Elizabeth Boros, How Does the Division of Power Between the Board and the General Meeting
Operation, 31 ADEL. L. REV. 169, 171-172 (2010).

188 See Kym Sheehan, Shareholder Directions and FTSE100 Directors’ General Powers to Manage the
Company and its Business, 8 (January 29, 2018), SSRN: https://ssrn.com/abstract=3112972 or
http://dx.doi.org/10.2139/ssrn.3112972. |& iF—‘F*f WH T EIT A B IE I T ot LiF2 R -
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uk/documents/The UK Stewardship Code 2020.pdf.
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