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Abstract

In the era of globalization, the flow and mobility of labor, commodities and capital
from around the world created our fast-paced and convenient lifestyle. Given that
human beings per se are fundamentally distinct from goods and money, states exercise
their sovereign power to take control over people on the move, while commodities and
cash flows are subject to relatively lax control. This exercise of sovereign power,
however, created what we nowadays called “undocumented workers and children”.
Specifically, the (un)favorable immigration policies in sovereign states are closely
intertwined with local’s economic conditions, industrial needs, etc. As a result, state
sovereignty and administrative and legislative considerations played a leading role in
shaping immigration policies, while the mandates and rights enshrined in constitutional
and international covenants have lagged behind. Under this circumstance, migrant
workers and their families’ rights - especially those who are undocumented - are often
left in the shadows, both legally and socially.

This study examines the range and protection regarding minor children of the
undocumented migrant workers, specifically its legal status and economic, social and
cultural rights. At the same time, it reveals which rights remain unprotected and what
measures are to be enacted. This study identifies a core tension between the state's
sovereign authority over border control and immigration policy, the legislative
balancing of social resources and public finances, and the fundamental rights of
individual children. In addressing this tension, the article draws upon the foundational
logic of international human rights norms, the purposes and general principles of
constitutional fundamental rights, and insights from the rich discourse in U.S.
immigration law to formulate its analysis and institutional recommendations.

The research concludes that undocumented children possess constitutional rights
that require legislators to reexamine existing legal frameworks for foreigners' status
acquisition. Policy pathways offer diverse options, and this study organizes the

advantages, disadvantages, and referenceable systems of related choices.

Keywords: Undocumented Children; Guest Worker Program; Migrant Workers;

Immigration Policies; Unauthorized Migrant Workers
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0 & X 4% “likely to become a public charge”. 8 U.S.C. §1227(a)(5) (“Any alien who, within five years
after the date of entry, has become a public charge from causes not affirmatively shown to have arisen
since entry is deportable.”) ; 8 U.S.C. §1282(a)(4) (“Any alien who, in the opinion of the consular officer
at the time of application for a visa, or in the opinion of the Attorney General at the time of application for
admission or adjustment of status, is likely at any time to become a public charge is inadmissible.”)
"' G. J. Vonk, Migration, Social Security and Law, 21 EUR. J. Soc. SEC. 315, 318-19 (2001).
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81" See U.N. Committee on the Rights of the Child, General Comment No.23 (2017), Joint general
comment No. 4 (2017) of the Committee on the Protection of the Rights of All Migrant Workers and
Members of Their Families and No. 23 (2017) of the Committee on the Rights of the Child on State
obligations regarding the human rights of children in the context of international migration in countries of
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82 U.N. Committee on the Rights of the Child, General Comment No.14 (2013) on the right of the child
to have his or her best interests taken as a primary consideration (art.3, para.1), U.N. Doc. CRC/C/GC/14
(May 29, 2003).

8 U.S. Immigration & Customs Enforcement, U.S. Dep’t of Homeland Sec., Enforcement Actions at or
Focused on Sensitive Locations, Policy Mem. No. 10029.2 (Oct. 24, 2011),
https://www.ice.gov/doclib/ero-outreach/pdf/10029.2-policy.pdf . 73 - b W EUR 30k B R AR AT B
W BIBENEREGL) L AR 0 FE R ECR 2 B EELE © See NaFSA: Ass’n of Int’l Educators. DHS
Rescinds Biden Protected Areas Enforcement Policy (Jan. 22, 2025),
https://www.nafsa.org/regulatory-information/dhs-rescinds-biden-protected-areas-enforcement-policy?ut
m_source=chatgpt.com ; U.S. Immigration & Customs Enforcement, Protected Areas (Jan. 2025),

https://www.ice.gov/about-ice/ero/protected-areas?utm source=chatgpt.com .
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(GH AL EEHE) 488

88~m%&lﬁl ok PR B RIALFK 0 B 1971 FREBABR KRB KA ~ AERBEAL

AABEBREBHHEXEERAEHASRYEAE DRARK X ERBA A AT ALK L
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724 NAFETRERRELER D FHAIZRE 0 B BRNEEZHA -

Bk REFAEAERGRE LER

REGAHRANER > AERELMAMENANBMS - ATFHELL > o i
RERABRFIAN - BRFARERLEEFERES GEITEZ 0RO DREM

REE  TAHLRERES THET R TR RRBEALE
A ERBEAE  APIA ZIHFBROEREALIEZR > ERL T REMRF - L
RAERAEEBERTRRRA > LEG AT EBIE TG MEE ~ A 5

EWMGYB A LAY o8

EME+AMEREY > FEEFBERMARAREROATCH AR > LEH
TFHERMBZEER > EETHRGRAT > RORZIGLLERGEHFHT -
Hb o ZRAAREGER - HERE FXAHHBRSHKE > TRABRILE
A ERGGESG 02 T e indh 0 MR R KRBT Z T F A £ T4
EAELRLSAEA T 1924 F69( B B 24 ) (Geneva Declaration of the Rights
of the Child) M & 1959 484 (S#EMA|EF) (Declaration of the Rights of the
Child) °

T FRONRELZ L ERANETT  BARALERER  ENAHA
MRZ iR 1924 589 (BN AH) > i BREH % (League of Nations ) Afidif
AHBREEERTR"0E | TAMA S BRE (special care) #30F - H LA IE
GXEMRLEMEIAORNBE SR EARELEZLAY T HH L EF
%5 & (normal development ) * 4o & H & Keh 455 BBAE - EABEARBH L~ &
SR E R REFREM RS > BEROA  ZANZLBAF THE U
HA (rights) ML EFZTANMRE > RERIBKRI  TEZMAEABLRLEZ

ARFIE > R FBBRE RN NKEITENZARE B RBEFRXE AN INFEBG N
Z A AR BABNKEEA o REHH T ARAGNEEN TR R ARE S EHIY

(TERAHNBEALA TBE ) B RaRE) LH 83 T AR AONBEE L T8, R R
REFLGRTREHE - TT LR GOGEEL 1 G EEhE 18-
8 Paula S. Fass, 4 Historical Context for the United Nation Convention on the Rights of the Child, 633
ANNALS AM. ACAD. POL. & ScI1. 17 (2011).
0 Id. at 17-21.
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FR (needs) HE > MAREN LERAMAME N RBEEY " X BH R > MIEHEA
EHTERN 1959 oy (LEMAIE T ) A& d# 4 B (United Nations ) A7 i@
BARBRIEH B ARG TS AR E#ANETT - PRAZE > ke 2 £ (8B
NEAH) R Ehosiitth » A+BRAMBBERL TG » P L Zd Rk AEIE
DRERARFANBRETEZAMMEFAIREINBE? > L2t - B~ HF -
AERE S RRHIHE - F@ o ARBRERH (BRRAE) B LERANE
49t 3% (The child must be given... ) ' ( LEZH A T T ) H L EHMGEE A Frid
%o mMMRZABREE LM A X4 (enjoy the benefits of [specific] rights and
freedom) - b5 T EI AR L EM AR LA R aERE - RmeEE LR
A EHABRS B ARXEERGTET  BELLTHEN TR EOHA X8
Wfr — AR &FH > bl gHRA — R BREHE -

BE-—_fHe Bl MNLZRANESHERRH TEETELORER
—AREF R~ BRIES T A BIRER LR E O HEARES  URAN R
HHABRRNN  BFATHCBE R AL A#EES > £ L EHRARE LS

1 35 GERALDINE VAN BUEREN THE INTERNATIONAL LAW ON THE RIGHTS OF THE CHILD 7 (1995).
2 Id at9. X 1948 FH G H@Ee (B RAMET) EATREOERA T ABEFEAA R E | (all
members of family members ) REAWLTRTAZEHE AT T H 255K F 26 15 n 4%
REAMERXFOMBEAEARATOEE MAJERAER EFFTHABRBAGANTAHHRAE
M9 E 5 A ATRRAA 0 4 1d. at 38-39.
3 U.N. Office of the High Commissioner, Legislative History of the Convention on the Rights of the
Child 21 (2007),
https://www.ohchr.org/sites/default/files/Documents/Publications/LegislativeHistorycrclen.pdf.
%% BUEREN, supra note 92, at 12 - RBBATH & > LEMA T T H AL ZAMA M 232 d > L
JE AN L EVE B ABYAE (children as human beings) * M AR @A T EREEERRAMG B
=T & YA 4 Rk (7T % Principle 2)° 754 LA LT ~ JF-F 4 69 fE 38 4 - See Noam Peleg, The
Child’s Right to Development 42-43 (2012) (Ph.D. dissertation, University College London) (on file with
Cambridge University Press).
P (REHANST) WEEMNRAARER > EEEARERBERRGATREREL R A
HoARGETHAOMUARBR —BOAAESE R FRAEEMEH RS (moral force) # £ & R
ARG % > JEETAE - BUEREN, supra note 92, at 12.
% Cynthia P. Cohen, United Nations: Convention on the Rights of the Child, 28 1. L. M. 1448, 1149
(1989).
7 BUEREN, supra note 92, at 13-14; Id. at 1450.
% FAEE 0 (2022) 0 LEHMAINYREZARMAE - FRRGEEETHR LI (BUE A BEHE LW
X)> B13-°
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FEURRBENY RLERMBEBABTNAETRARR KRB ERE
K B0 B A B A2 1989 SFIEA] 118 ( 2 A A 24 ) (Convention on the Rights
of the Child ) °

—H% REZHAMALEEYH&EE RV ZEOT

Ei

F—8B REBIFLHoBFEEHENEE

EBERLEARMBRE TR Y > X B HE R R A X80
fir > B BYE T ENEREARTFORA T BHER LA F AR TRAER R
FAEBRAZIN » FRE LD B BAEF XX IR o ALLBIE BB 0 FEHR
Bl EREAREFMENBRLABSVET  AABRMAFRLENIMLSR
Wey o EHRILVGBERT  FEEARAAXFIME BMAZH > BRELE
F ARV OBELT > AP RAEZFALEIN R A > T il B A8 B BT 89 IR AR o 10112
WAt RELGEBREI»ZEEH XA HRBHAB K (family-sponsored
immigrant) > A ARERFAREFFH  HEALLZERE LAV BALE
HA B 4T 9 F (self-petition) b4k K RXEAR B A5 R F 35 o 1022 F 337 > ot )
8 & BAT IR XX RABRAT B 0 BAEZ R A HABRGHRAZERE - RO

= o, 103
=

fe BB A T TR IAF G 5 R ERE  AUAANB B RS RIER 26 %5 3
HARMRE G2 I ABAFEE G 5 » MBHO LR R > RETA BB LE ~ K
REASMADEAMAIER  FREERBRIEF > TEE=F24% -

9 Adrian M. Plevin, Children s Rights: Advocacy And International Agenda Setting, in INTERNATIONAL
HUMAN RIGHTS OF CHILDREN 93, 116 (U. Kilkelly & T. Liefaard eds., 2018).

100 htps:/digitallibrary.un.org/record/6664?v=pdf

191 David B. Thronson, Kids Will Be Kids? Reconsidering Conceptions of Children's Rights Underlying
Immigration Law, 63 OHIO ST. L.J., 991-992 (2002).

102 4% R w4 % Fk 7k % (Violence Against Women Act ) * 38 & B2 R Sk A& R & 02 X KBS
JEFF AT PR B AT W BUIB IR T 3 0 BIINE BASIR N B AT F R0 R3FRR ° 8 US.C. §§
1154(a)(1)(A)(iii), (B)(iii).

103 Thronson, supra note 101, at 992-995.
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$—8 ERALEAMEF XA RZ A R A

FEX T REBEAN IR EATRZEAZCHEREBNG KA L~
AR ELZH RV ASEEOGHEF > AR FTRLMFIFFEENE - HFHEEZ
Ell o

>

RplT > REHANZEGLEE S HE—REEALYT  BFT (24) wywmaEAk
ARRA B2 HOFRERER ~ F3GE 1AL EREHNZRA ~ F 6 15
FAGUBFRRAURE 2GR EEORTAEEAEAMRN - A b unE
REMBRA A > HERZLVHRTAAEEEOER " A A, 09F
BTARBBLERAND (P RBERS HEERAR HRLEEDRAR )
ko fE AR T B AR ) (B RES) FAEDG > A8 FBIEARE L ER
BB N0 E 6 R EX AN BREAGFHAY - RAFRERAMY
oy THEE 1990 FHEG AR (LEAF REAFRST) B (UTE
) EBRARSEH TR EZHN (BT T4 RBEAMNALE HEHLLES)
PrmEsey Mg > ARSI MR - AU - R AT RERALT R ELFHYE
RO FHEABATEBAR < 1098 M > BB AENBREFIEALGERE AR E &
HELGFRARHEAELOER  EERMBEIEH ARV REES ~ H
BEROGTE  AE R B G REAMF ZF R ol BAEZ A EARE

DRE R AR BN PTRTZRFs  FHNT T RHM, W5 -

$=8B PR, REFANGZAHEF X

M ERBT L EX AWM K> LERFEIRARERZATR > £
FHBITRER "Gy A R BBEYG AT TAHBHNANEY
WA Z EEK?

104 U.N. Committee on the Rights of the Child, General Comment No. 6 (2005), Treatment of
Unaccompanied and Separated Children Outside Their Country or Origin, q 86, U.N. Doc.
CRC/GC/2005/6 (Sep. 1, 2005) [hereinafter CRC General Comment No.6].
105 the World Declaration on the Survival, Protection and Development of Children, § 20(7); Plan of
Action for Implementing the World Declaration on the Survival, Protection and Development of Children
in the 1990s.
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REEGORDEZLNQATEHE  RRBRETANE 6 R — & [ &
HEABRIE (NH) ARENERFARANZRALIRELE LB NG A LE (%)
Hub o # (28) ARERAGEIRELHBRAEAHFHBRNXRE LE 0 F e
RA2HA) RAHFEE AR ENE > LL/BBRANARE  &FEF R

CHBRRPBRLE MERERSA  BRESRERLES S -

BB R RIY > FT ALY EEE S v KR RO 33k M
oo RATH BB 2B EHA N ZEAHE > HlaoF 22159 L EHR ~ 5 23
RO F CEG L E » RNT MR B B ARE (F 22K L8R5 23
HOF BRI EL ) TR (AH) FMEAM DM L EOMARRE » £ %A
R T 6 L EREREAR A B AR B ZARTE © AR A B (28) F 2RI REAR
Bl A B LGB ASRTAZI > FASBMBARE® THEHNE R E S
B REFR > & THNEL ZARBEERLEN TS - LR FRBERRREE
RORE M T REZENAE  EERRTBRBOHECHRELBE L TN
o Bk BEREEHABLEBRZRFY > EERBENBRUHR AR &
W54 o ISIOR k> KIE (AK) ARERTZEE @B —FT > HHEKEB
PEAR# T 0945 T F 44 @b 5 0y 38 8 G L 228 N B K & g s (status)
MERAFEE  MPBEEEA TR TR ~ BRI EEA NG - Bk BEEEZ
FRBEHZLLE  HREA (&) A X4 -

106 CRC General Comment No.6, supra note 104, 4 12.

197 CRC General Comment No.5 AT#|Z W3R KRR © F 2 G REARRA - 3 45F 1 BHLE
REFBZRI S FOOEMAEAFTATRERAURE RALEABATHETATANERR -

108 CRC General Comment No.6, supra note 104, § 18.

09 M EBRFTRAE S R—BEERL THORZRATEAMMNE ER 6 RF > L IARARE DA

BRAMATRES ZRBGF A R EBAREFM - (98) BB ALZRA > THE ZAIL

FTHAE Ry @ETEE  URRIRH A R EAMEE - BEBRANE RATEE

AR R EFRA R RRAFBME % 3E - UN. Committee on the Rights of the Child, General

Comment No. 5 (2003), General measures of implementation of the Convention on the Rights of the

Child (arts. 4, 42 and 44, para. 6), § 12, U.N. Doc. CRC/GC/2003/5 (Nov. 27, 2003) [hereinafter CRC

General Comment No.5].
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B BRBRTOHLEHALE TR

HANEBRRBERE T E  ANEFARLZASERBE TN EEIRS
PE o 3B A RARARIR ~ R - BRI EL KRG Z EMFHE 5 AR &
HREEFTOENETERARZEZRET  LEHALE eRREMASTREL
FEMRBER R MBELRBE—MEER HEZARRARARBRT R AE
—BWHEAARIBRALE ARBRARETRE  BARRERIBAR -
FREFHEGE I (2E) THORMAMAFUTR  LARNE 2 Fe Rk
R R G F RERNI0 -

WLEHBAER  RMEBeHEHF»A THRBRTHLEHA, &2 THR
ERERBRTHOLEAMES ) A —HKELER -

F—8B BEREETHILERF

MERGEAETERERRETZILE (A2RELE) MA (24) X
AR 4R F EMBETER TR T RELTEREL R FHE - g
B (24) BASRBERGERZ L FM » 247w REARERAEBR R K
R A R REARR AR AR RBURZAL G » BAEREBR RS R
HRZAERNRS R A R EHLER AR RE S b B A AR
R EERM  ARTENFB G REBEEM - LHRA - EFBEE -~ RAEHZ
SRAZMER - = LE BRAEFZREHFTFXAERENEE » 3T
AN~ IRBIEAEGHFAIE S TBENZLNAT - F= L2EG - £HFR
WRMGABPT GHBRARAERERRHRT XL ENRFIR LM EL 55
AP R ETEKE - BB R EMARASRA MR (LB RE~ZFH
FEANRE - ERBEERARD > RRKEBNAZL DEBEOHRT - BEEE - R
MRFs E ) TRARLEZ A ~ AFRERM S &R BN ERIRE £

110 J.N. Committee on the Rights of the Child, General Comment No.22 (2017), Joint general comment
No. 3 (2017) of the Committee on the Protection of the Rights of All Migrant Workers and Members of
Their Families and No. 22 (2017) of the Committee on the Rights of the Child on the general principles
regarding the human rights of children in the context of international migration, q 9, U.N. Doc.
CMW/C/GC/3-CRC/C/GC/22 (Nov. 16, 2017).
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RE BHEAMNERARTA—A - T B RBFAHIRER ~ STERITEAT
ERERERANESFT  HEARXETREMOERMN -

)

-8B BREAREBRTHLEAMES
AEZBAERY LB ARREHERRERE ELE/MEAYER S

o AAERRMAG BmERNE EEREL/ &/ RENHN ~ RRAE
TR EEAE R k- RXGFAHF S £ BB H 8R4 FEKE
BB HEORREEE -

Fwik ARG 54

$— 8B NHZHA

EET 8K RTRAERABRIIPKE BRIF B LAREREA F 524
Ao B 7 ARSI R R ARE RANE - ARBEREATASHHIKET
BB ERE S FHORLABRB R T HAGERAE - NZRBARELER

HRAZRBIFE LM AR B L ZREREREMEN ~ EFHF - RE
ZHH > UARHRALEBR N EEE (e REFES) @A £ o
REEHAECHEZENTEHE R - 112

ERFZEMATET  AAHREHERAMRBPRAAGHE NG EMSETEY
H o B £ BT EROART » (AA) BART R EH KRS G A
ELGRTBAZERFEFEMA - AZRAEHNEZERR > UEEATHELEAN
B TBPERR S B RS 13

11 BUEREN, supra note 92, at 118.
112 The United Nations Children’s Fund [UNICEF] & The Office of the United Nations Refugee Agency
[UNHCRY], https://www.unicef.org/eca/media/8086/file (last visited May 8, 2024). F IR BB R A
# & B €4%s > https:/nhre.cy.gov.tw/News_Content.aspx?n=8523&s=2757 (H&&ZIE A : 2024 F 5
A8AB)e
113 CRC General Comment No.6, supra note 104; CRC General Comment No. 23.
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$—H RERRARILIMNGrZAERELZIES?

MNHRBRAREEGZEBRAVFFEEEG G » 0 SIREHKA KR D 8
BR HEE (MR AEEORERE) QEHNAD  EARAYERE
AIEGRIFETH > AR T mER - LEMFIE B €48 2005 FEHEHEH T 5H 6 5%
—MHER ARAA T EMRER R AR B X EEE R EAE O e
—EMEAXAEERELHANES > HEBRATEMRAAREREKRLIZ
oS RE EHEEERANERIFE AR KHEER > EFFRDE
AP AEFo e LB REAF ) L EFRER ™ EBRBTRR - BAT - ARRAHT
ERFENMENREIZRARS  EAFRARAGAEBEAREL £5 5
RERZ AR T RAREEIESR (BEEEA - RFRAZH) #ER > £
HARIELRIZIA T HEFHE ~ AREZFKF - FHBERZRE -

LT h o G WS REEARTERMBZEM > EFEIL—CHRERT
BEREH > AABE S 2R LR ETHRRRLR ZERELE LD
BAF G 2 &8 o WA — A XEBEERANZE30R—REERL TR £
BAERE  HrALENERAARR > EER  EBEMG XBEREIGIT T H
NRHEH T e s bl (28) B 2 BRI RERE R A BATEREZHEA 0 T
RPTT R MAERLD £ H o LORESRENRKILD -

_;
}4]\

¥R SHM

$— B AT SHENE

(A#) PoySHARIE  TRNE 28R L2915 £ 28 16%RATHF YT

WRAMERENESTRES > F20OKAMEHEHATFEOBEREBAR 1D

HARNEG AFSEERATHANLZBE G ARK T EE2HE - o> £

114 U.N. Committee on the Elimination of Racial Discrimination, General Recommendation No. 30:

Discrimination Against Non-Citizens, § 16, U.N. Doc. CERD/C/64/Misc.11/rev.3 (Oct. 1, 2004).

15 UJ.N. Committee on the Rights of the Child, General Comment No.1 (2001), Article 29: The Aims of

Education, § 3, U.N. Doc. CRC/GC/2001/1 (Apr. 17, 2001) [herein after CRC General Comment No.1].
49

doi:10.6342/NTU202504018



# Verhellen Ff#2 i 89 = ##E X, (three-track approach ) 16 ~ B & B & — 4 5% 204 89
#7148 TomaSevski 42 4 49 4A 4% (4A scheme) "X RBEA B L& K4 & A7
REDUAMARGHER - BREHDHEZINBEFEDX > TEHER KK
EAMTE fllof 1R BEERL " BELEAMEIANRATRAT AR

EZHEBAMGEAIRESEZBEAMBERY L E—BELER
RAREZHEE 2EACEN - ABRER -5 ARZREELE - | 27
ZHBEX T E ey "B F EE L E A A A | (rights through education )

AL KA FIRAFSR—MUIR T RERGRA LR TE2RRIIH
RETAM - lho > MEHFHFIXALBEEREFNEA L ERLEZREBRE
F 12 4% 1 BREACHER S WEREE - HF LT LLABER 28
%E 2 ATRBOHLERIEGRKBRA - BIAFTERAE TR EWEA S

P MAREEMNRERLCENFAERE] o ) IR PE =y T EHFT P
B ERET L EMA (rights in education ) AR AM A AR E =@k &£

HHE BT 2 E ey A (the right to respect within learning environment ) °

By THRIBMO SR IA S @AM - MAXKRT RS TLESA
$28 1k THRAERETFELAARBRBEHT ) 2y - R EWMEFARER
BRG ) TFEELEHRRNAMEERAZIME > HEF R F 28 5P B
TZRSEREK  TERERAEBENARBZEY LM A A
ERRIATREERCER  HEMBEEH I EFHNARAHTLTHA

-\\
H

N

116 Bugeen Verhellen, Children s Rights and Education: A Three-Track Legally Binding Imperative, 14
SCH. PSYCHOL. INT. 199 (1993). % —#h & % # a4 #] (right to education) > KN EZ EEXZHRF
28 AT ek & F F RF AR A ~ RBHEARKET > URF 29 5T HM A B BAA BTG
RRBRNEY F_ABBHEEE L EHAEAM (rights through education ) » BP & @2 F &)
BREERERAEIMANRAYES - EZBGBEHRFT T AT EETRETB L EMA (rights in
education) > Bl LELE LR A RN LN > GAMO BB REATAXATEERAZER -
117 K ATRINA TOMASEVSKI, HUMAN RIGHTS OBLIGATIONS: MAKING EDUCATION AVAILABLE, ACCESSIBLE,
ACCEPTABLE AND ADAPTABLE (2001). SsbAERE X 2| T EM AL B 69455 9 & (CRC General
Comment No.1, supra note 115, at 9 n.1.) ° 4A 7% & T4 At (availability ) ~ 3T 3L A &

(accessibility ) ~ *T #% 1% (acceptability ) $27T 8 JE & (adaptability ) £+ » T4 FA M & B Z#H»
HAEMBRAN R~ BB~ 38k THRAMABRRREMA LERF L ERHHOELAHT
THEIBAHFTRAE—ELE (A5t~ 3BT Loy THEW ) THREANT EELBMEERE
RAGUHmALEEERE RRAGTELT FHP2AEZXER -
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BB E R AR TR ERN AR RIE -
$—B SHMANZFTR

BN FE 4 57 E BNEE AR #EF T & GHBREZER LA
BRATAZER  IREFE  ARESEEETHRIZELE - B3 5F 28165
1 BRE S BRERRLERERKT IMA At b BHEA NG F K
LZRIER REAAXA W] FHRALE (a) BREDHLERFDEHT S
(b) HBVBERFBRWEZ T EHT - O LB FTAREHT - (%) ATHH

T EE AT RAXEA (THERHEA) 9Z P TR AEFH (progressive
realization ) % H X HM L AN L @R IHAZ B M MEKERRATES

BEREF

EFEREBRTTANERIANE 245 1 BRAL > ABEAGHEAR
EHBREATE » & BFERAEWHBI RSN > A EQFABHT T @2 B
S RIS B > BEAA WG Tk AR QAERB I A e 0 B WE R
BAPAERZ B BEFI TR - EGAANERIEANERE RS RA R E RS » B
R EENRAZHES > ZBTURRTE TR FER! &8I
FRALGER ~ BN A AT > B4 bAn HIEAZETARRE R R BAT
o HE RBAREEFRINEHE > RENMAEEDNELTERARERT > HEx
XA A 6 R KPR 3R AR e 2 B gy o 120

FEWERT > $RATEBAAMERN > FE > IFEEAZAEIER > BT
NOFTHIRATREEHETRAORRKERM TREFOHFIETR > £LFEH
Torho@m g Fmk#sT (haveaccessto ) A A T 24 @ R FHUFTHENBRE?

1. SLEPEREF — R AR A

18 J.N. Committee on Economic, Social and Cultural Rights, General Comment No. 3: The Nature of

States Parties' Obligations (Art. 2, Para. 1, of the Covenant) (1990), 9, U.N. Doc. E/1991/23 (Dec. 14,

1990) [hereinafter CESCR General Comment No. 3].

119 K ATHARINE G. YOUNG, CONSTITUTING ECONOMIC AND SOCIAL RIGHTS 101 (2012).

120 Ben T.C. Warwick, 4 Hierarchy of Comfort? The CESCR s Approach to the 2008 Crisis, in ECONOMIC

AND SOCIAL RIGHTS IN A NEOLIBERAL WORLD 127, 133 (Gillian MacNaughton & Dianne Frey eds., 2018)
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MAZ T EREGZ ARG HEHIXFZEEH 3 R HREZL > BAK
EREREBRTHRTEMR > AMEEEE T IPARYEEEE  EF 0 &
WMIBLHER D — BREREE ST K F5 (the obligation to take steps ) 12! » — ZzE
PR ARMATE A Z B o 2HL » AR EGRPT > W CHE (FRER
V) FrEmER e BIABERARKE MRG0 BR S BRI G SCGREAT
P £ A B AR Bl Mo A EEAE 0 BRAMMBER ALY EE o PSR T
B ey KAKRRRIARFIE

2. ARAZ S &R F

FRSbish 0 B %S EH T EAEHAG2ARKE > 24 T RIKREGH
3 £ (minimum core obligations) X 42 H ° #hib > 2F L EMAI LB € F 46 B
RO — MM BAARING > RERENBSCEREATFITNES TRAS M
& AT REAARTRIGETORBERKE > MARBKIREGRE > &
CREAEER S PERBFEHRBR S ARES R eRE - ZEMREEERAKT
ZME P FERNA  RRRRENLE S RHZ T 0 ARG A A4
pALEs > HAAAZORFZHE T RAFBOHEE M Bt b L350 HRE
FTERARHGZEE » Bt %R ABs RFFATEMHEG N A @ IFA8 WA A 4y 425
RIEAR © P& B @ B BF 5% 0 4 £ B JE AR I Bp 69 4T B DA R R A% S RF5 0 B

IERBHBAT - ARNNEST TEREAG —ERWBATHER

WETh o LEHANZR G+ ARBIA L EFEIEARIHLFTAFER

RU 23T 0 BERT BB IR A R M 44 E R IRBAEAFT 47K 2 A 2 5 BRI 36 - ™k
A MRS EA T UM KRR ETHERUE - BEREAFY SN EELEMEFZHARER
% B BRAGA R MR TR MR T BB BKRLDZF o EHAERR
B BTN EAHHNARALDBREFERLDEE R GRZMAREGER > MAMTREES
RV EF 2 GEZHENE  AXAARAH KR ZRY
122 CESCR General Comment No. 3, supra note 118, 9 2.
123 See Seamus Byrne, Reclaiming Progressive Realization: A children’s Rights Analysis, 28 INT’LJ.
CHILD. RTS. 748, 760 (2020).
124 U.N. Committee on the Rights of the Child, Rep. of the Day of General Discussion on its Forty-Sixth
session, Resources for the Rights of the Child- Responsibility of States, 9 48 (Sep. 21, 2007). See also
CESCR General Comment No. 3, supra note 118, 9 10.
125 Scott Leckie, Another Step towards Indivisibility: Identifying the Key Features of Violations of
Economic, Social and Cultural Rights, 20 HUM. RTS. Q. 81, 102 (1998).
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JESLBP B R Z AR £ A 0 BARAMIE-R2 T A I eETRES
#)RARBY 15 XA (treaty bodies) & WE MR A B EE—BMIZE o 12640
AATH > A THXHME SR RYNE > RERARTHELMB ARG T RS
BFRHEFERZEF] — Gl EHF BT ~ BT E T ARG RXIL - HF
sERA AT EXBMIENARKRERAREZZR  LAKAHUT Y
EEREF EREAHUFTOET L AXEZRAMNAAA LEFERBELE
AEHHFOI - BERBAEN » BT 3 b 2 AR08 Rerpy L@ RF R
BEGERE EZERATEGEHEAANELHEXHERRE » UREARHF Kb
HAREFEZLAAE REER  BREYIARLDBHHEATRRKT 9% &
HEFRFN IS > R AEAZ © RFFRER ©

i+

—7A REABEIAREZTEKRAHEFNRRELE

1990 &> BABRAGEHZBBT (REMABRIARLFTERBHANH B
INEI) B E 13 448 2003 SF 0 NEHAEE 20 bR R e A Z By PRI s mES
EN e

Bk N8E R RAM N BIRRE

WA B AFHEE B #1F &k (Office of the United Nations High Commissioner
for Human Rights) FA3 » (fRE&EAA BT AR L R R B AR B A 4) 82 (#
RAME T ) DB ) (BAEXNY) ERB T Aoy B AM 4 | (the core
international human rights treaties ) 28> A2 > A ABRBAM O EEZHEM TR T

126 See Office of the United Nations High Commissioner for Human Rights, Frequently Asked Questions
on Economic, Social and Cultural Rights, Box 8; CESCR General Comment No. 3, supra note 118,
para.10 ; U.N. Committee on Economic, Social and Cultural Rights, General Comment No. 13: The Right
to Education (Art. 13 of the Covenant) (1999), 4 57, U.N. Doc. E/C.12/1999/10 (Dec. 8, 1999)
[hereinafter CESCR General Comment No. 13].
127 International Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families, Art. 87 Sec. 1.
128 Office of the United Nations High Commissioner for Human Rights, The Core International Human
Rights Treaties (2014),
https://www.ohchr.org/sites/default/files/Documents/Publications/CorelnternationalHumanRightsTreaties
en.pdf (last visited May 12, 2024).

53

doi:10.6342/NTU202504018


https://www.ohchr.org/sites/default/files/Documents/Publications/CoreInternationalHumanRightsTreaties_en.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/CoreInternationalHumanRightsTreaties_en.pdf

Mg AMEHRL  ZAH AL HEERTHELEHER MEARER LK
BRNDNEH AT ET > 2R EZHBRBRANREE RS o Km0
TRANKREIEGRR > R THREQR A HH5 RECREE 2@ AL BR
M2 s N EF R R BABRBRBAEATRNBE - R EHEA
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BOUERNABREREZER  MEABEFHLARR KT LN - THRLE - AF
REUGHRBZ ERNEDHGEEHEE G IR E5 05 RN EFERRES K
BROERRGHRAMS » NI TRET —EREFALR? ) RER K
&7 AR A A5 RBUR 5 IE LS o 133

129 fg o > NH)RE H BB R RS REUCROITH (FTEEG > MIEAHERG )~ £ RN B 5 2 21E
RO R ARBAT IO R L ARBEF - WHATRIRNF AR (w0EBE) R
BORABRBAR  BEREBEANTFEHOKE UBRRENEREEZ BRSNS
K488k 1 3 R % 3% 4 PAUL DE GUCHTENEIRE & ANTOINE PECOUD, Introduction: The UN Convention

on Migrant Workers’ Right in Migration and human rights: the UN convention on migrant workers’ rights
(2009); Human Rights Council, Report of the Special Rapporteur on the Right to Education. Mission to
Germany, U.N. Doc A/HRC/4/29/Add.3, § 63 (Mar. 9, 2007).

B0 fol4o » B E > ARDBARGBANEGRNIEXHE RIGESE R 0 B RE XA AR
i B BB RECRAEER A MRMARE LAY @8 Alef - ZB8 - RAFFB © £ Dirk
Vanheule et al., The Significance of the UN Migrant Workers’ Convention of 18 December 1990 in the
Event of Ratification by Belgium, 6 Eur. J. Migration & L. 285, 320 (2004); Héléne Oger, The French
Refusal on Europe’s Behalf, in MIGRATION AND HUMAN RIGHTS: THE UNITED NATIONS CONVENTION ON
MIGRANT WORKERS’ RIGHTS 295 (Ryszard Cholewinski, Paul de Guchteneire & Antoine Pécoud eds.,
2009); Kristina Touzenis, Migration and human rights in Italy: prospects for the ICRMW, in Migration
and Human Rights: The United Nations Convention on Migrant Workers’ Rights 343 (Ryszard
Cholewinski, Paul de Guchteneire & Antoine Pécoud eds., 2009).

B fldo A a4 2 (A48T RET B 5 A B » 5o 870 3 2o RAE B BUR » #7b
BHBRA TR THRMES ~ B RGFAHS T - BIE&FRRERR T EEFH) - AR S &I
EEMIERRER - BB EZMF H#edbr ¥R (the North / £ A RIAR ) SLIEFHAE
d -  (the South / A A RMEE ) B0 AN (BB RMAG S YR RBELY B R4
Mo AN ERRTWABRZ—F T BeR Pt RE RS2 RE) BE LR S G
84 BY R ) BB 6 DA B 3 R B 3R AR K IR B A RRAEE & < See Antoine Pécoud, The Politics of the
UN Convention on Migrant Workers’ Rights, 5 GRONINGEN J. INT’L L. 57 (2017).

132 fo 4o > SEHFR 0 BKRS B a5 QM EAE3EE L B concluding observation ¥ -4 4 ) B JE 5%
B (R A T AR K R R B AEF) B 52 #)) - See Pia Oberoi, Defending the Weakest: The Role
of International Human Rights Mechanisms in Protecting the Economic, Social and Cultural Rights of
Migrants, 11 INT’L J. MULTICULTURAL SOCIETIES, 19, 26 (2009).

133 Pécoud, supra note 131.
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R e Bk 1990 Fo) (PRl T RE TR BHEABRIENL ) 4tk fF i
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— R > NG T T HEA AR BE AT AR A H AR 20 #
RGFFEHTF IR G EREARER RS T a8 E N Q6 ARG %51
A REBHERGHBRAM (KL LG IHA) AATFE - Rk > £IZARNEY
FRIEF TAEF] (migrant worker’s rlghts) B THEFZER > HAETEHEREMR
#% R A #] (migrant rights ) 13° > 3. 3% 38 F B2 ik, B A A 69 X w LAk A% 1 HAE R A
LM F B A A B AR A AREE

B BEAS RAEA A AR

(REMABTRARERBHARBRALY) EEZIFN PHIETT £E
/REFHATOBIRARERE > FH —ZARMRA > BT FREHFE
e R RIS M > B R T H AR BB R R B R E 6 £ 5] 48 - 0tk
FAEARBEA THA AN BEESREGEMCLSEN  BFR L
MEBEBRATELE "HAA) QEBSRNMFFEA AN XML FFAE
TREHTEGFH - VR POAXETAGELEERRL TN -

134 Int’l Lab. Org. (ILO), Migration for Employment Convention (Revised) (No. 97), July 1, 1949; ILO,
Migrant Workers (Supplementary Provisions) Convention (No.143), Dec. 22 1978.
135 J1 37 B A% R A% F $A migrant rights AR5 > LIRS 4 B A BUS Bk 0 A R4 24 migrant
worker 1F 2 T At & 4% A% Bl R ¥ IR B RoG #F31 « 756787 1980 BHXF > Ai/R& B ILO $5 T4 F 6y
AR DR B ERE S A e FS R M 23 F 84 XA Z 4% % - 4 Antoine Pécoud,
supra note 133, at 59.
136 See U.N. Committee on the Protection of the Rights of All Migrant Workers and Members of Their
Families, General Comment No. 2 (2013), On the Rights of Migrant Workers in an Irregular Situation and
Members of Their Families, U.N. Doc. CMW/C/GC/2 (Aug. 28, 2013) (“Its application is limited to those
rights of migrant workers and members of their families in an irregular situation that are protected in the
Convention, and in particular Part II1”) .
137 Elpeth Guild, Preface, in IRREGULAR MIGRATION AND HUMAN RIGHTS: THEORETICAL, EUROPEAN,
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MAGHEAMZERERE (F 27 A REH) AL PHAMZI TS BRH

LA RASBA S ZARFE A (5 20 1k & B A4 ~ 3 30 15 #HE) - Bk B

ARXAEHRABNEBEBR > EHARERBEAEEE LT H/mEER

RENFB AR > KT E D LT RAKIRE 6 A AN B BARRE - Bp

HEZRmBTE  WARANEEBRAMAAGAET EREHRF by

PG M e A 04 JB P B A P B A o

BN BERRPZEAERGIAARLRMAIERGEE SRINAZ BEH
FAORBRBUGHA] » BWNRHM ~ TAEHFEAEHA R MG LA F AR R
BAGHERMDTURKE > 2HOHEBBRIAE > GLOREBUSHANSZ L E &4
XA > TRAEHGEAMTRAGFATOTRALS > LARMALE -

Bk EEHREEFRS HEFILZAHA

NAEBARES T RE T ARMREZALR > ARG EREHEHROGRT
BEM o flho o £F TIGTHRAT ' A2NWEMREFTFBES —GFHRH
WEBT AREFRR BN E R A > AR O B 5 iE % i 44T
B2 G > R E TR EES T RE T o0 AHESRIE M A ATRAR

Btk AEEGHRBERBRREEMRATHEN— - RE 35 AL T A
HRI BT IRERIFREAELSAAFHRI WAL THBETARLRE
REEAHEFTIL  REFAIFREHEEFTILYEMMEFS - | Bk NYEE

Jin

AND INTERNATIONAL PERSPECTIVES vii, xix (Barbara Bogusz, Ryszard Cholewinski, Adam Cygan &
Erika Szyszczak eds., 2004).
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WA F 301G FASI T ARBRREFABNA#RE > THEIHFT
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LBEEGZE 2 —MEERL  HAFMAEB I F LA ERNIHM > A4H
FREARAUFTXES - LA RMEEAFEX AR EEIFEHUT - REHFT &
BEF o XA THEMAIHMGER  AREABHEE Bl RERERRES
ARZRZGHPEFHS - REAHREDFTEE  BEFTALZRA B RTH
RIEATE 5 -

AEBAMBZERETL Y HNKREREMAS T TR ERHFT BAERT
BRZEFHE  REFABRTIAREZEREHANL B F MM LR E BBE
Fo BAGHBERERAAEB LT L — B FAHAFEREE —HEFHT > UAEZEL
#) 5 30 fRAF A o 138

NGERE OERAHERBIER T EEBRAMABTRARTERE (&
TREE) FTHAAMMRE -AELENA  REBHERESIRAFTERAZA
AMAZ By LIFEBIBEEROELE > MGALZBERAZAAFESLRF
KPegHA  AB R ERBEASTZHERIY

0
N

138 U.N. Committee on the Protection of the Rights of all Migrant Workers and Members of their
Families [CMW], Concluding Observations on the Initial Report of Ecuador, § 35-36, U.N. Doc.
CMW/C/ECU/CO/1 (Dec. 5, 2007); CMW, Concluding Observations on the Initial Report of Egypt, §
36-37, U.N. Doc. CMW/C/EGY/CO/1 (May 25, 2007).
139" See International Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families, Preamble, Dec. 18, 1990, 2220 U.N.T.S. 3 [hereinafter [CMW] (“Considering that
workers who are non-documented or in an irregular situation are frequently employed under less
favourable conditions of work than other workers and that certain employers find this an inducement to
seek such labour in order to reap the benefits of unfair competition,
Considering also that recourse to the employment of migrant workers who are in an irregular situation
will be discouraged if the fundamental human rights of all migrant workers are more widely recognized
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W BHFRACEZEARNY e AHNB I T B350V 05BN
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B B PRAR

FoREBFERLDARE G 5 A i R RN P8 A YRR o Sh3h BE 3
BRAELENAMBEZRERAGERINY - ANERE GHREZI—MEE R — &K
EFR N THERARERALSEFE LD £MN AR (non-citizen or aliens) &

FAN# PTG T 69 A > B A AR EARR A 6931425 A H NS E

and, moreover, that granting certain additional rights to migrant workers and members of their families in

a regular situation will encourage all migrants and employers to respect and comply with the laws and

procedures established by the States concerned,”).

140 1d. art.79-80.

L f o A E*s:** 2HF 1R ARABUSHABRR A 25 F 1 RAE 26 > &5
HEBRXABAREXIGE 2GEE 2 Hh— B X ERERRARIGE | GEF A5 ExE0

RBAENEE 2 ﬁ&?ﬁ 3HAXFEY R FTEFFHARFARE R FXEBEHEANZALZHE

PP AR — AN EARRR Rl ARREHEEEE D AEG ~ UEHEFIZR S FER
B R ZH AT A ° See Pia Oberoi, supra note 132, at 24.

142 U.N. Human Rights Committee, General Comment No. 15: The Position of Aliens Under the
Covenant (1986), 9 1-2, U.N. Doc. HRI/GEN/1/Rev.1 at 18 (April 11, 1986) [hereinafter HRC General

Comment No. 15]; U.N. Committee on the Elimination of Racial Discrimination, General

Recommendation XXX on the discrimination against non-citizens (2005), § 4, U.N. Doc.

CERD/C/64/Misc.11/rev.3 (Aug. 5,2004). £ £ H#:45 Ktk A REGEE S BEZ LB FERMAS
MEtoh o BPFEHFARRIEANR ° (“Noting that. . it has become evident from the examination of the

reports of States parties to the Convention that groups other than migrants, refugees and asylum-seekers

are also of concern, including undocumented non-citizens...”)

# 2K PT 45 aliens A0 -F & L4 8 RFFABE (para.6) * 12204 F 12 45 everyone+ FRZ 3] ~ H AL TRK IR
RIRZALGENEH » R EREE ©

9 foldm o NBUNE R 25 5 BUSHAIREN T AR ) (everycitizen) s B 12 4% 1 38 > 4 BI4R
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BAKRGER » Bk BELARLDREFEH - FERRA MFREE T
DA AR B G 0 Bbse B 0 KUtk kit

FZRBERDOSHMA L RTRGRAAAZE SN R B A A S
HFIMAPTRIR - B SRAEIEAGEZERRRENAREBUGHEF] > sbd
(HRAME L) RREEBAHAF NH PRI R _FERESIEF > BE4
XA GEBLARSEAEAT  FRATHFERLORRBEHAI R > AR ®
LHMAEHBAEIHAZRE > MALEA TR LML - ER > & EF]
ZEHR > BAMBRARAEIEL  REGANEHRBRRERAGTERKRI 12
HEnA B bpEH - BTRBIHAARNR R HMER T > BPHERAA R

ey EEBEE d 0 REN T 5% E Y2 A (everyone lawfully within the territory of a State)
HErR 838 & ¥ 2 o E.g., International Covenant on Civil and Political Rights art. 25, Dec. 16, 1966, 999
UN.T.S. 171 (limiting political rights to “every citizen™); id. art. 12(1) (granting the right to liberty only
to persons “lawfully within the territory of a State”).

144 U.N. Human Rights Committee, General Comment 18: Non-discrimination (1989), q 13, U.N. Doc.
HRI/GEN/1/Rev.1 at 26 (Nov. 10, 1989); U.N. Committee on the Elimination of Racial Discrimination,
General Recommendation XIV on article 1, paragraph 1, of the Convention (1994), § 2, U.N. Doc.
A/48/18, at 114. See also U.N. Office of the High Commissioner for Human Rights, The Rights of
Non-Citizens (2006), available at
https://www.ohchr.org/sites/default/files/Documents/Publications/noncitizensen.pdf.

145 Universal Declaration of Human Rights art. 15, G.A. Res. 217 (III) A, U.N. Doc. A/RES/217(1II) (Dec.
10, 1948); International Covenant on Civil and Political Rights art. 24, Dec. 16, 1966, 999 U.N.T.S. 171.
146 'HRC General Comment No. 15, supra note 142, § 5; U.N. Human Rights Committee, General
Comment No. 17: Article 24 (Rights of the Child) (1989), § 8, U.N. Doc. HRI/GEN/1/Rev.1 at 23 (April 7,
1989).

147 HRC General Comment No. 15, supra note 142, 9 5.

148 Kristina Touzenis & Rysard Cholewinski, The Human Rights of Migrants- Editorial Introduction, 11
INT’L J. MULTICULTURAL SOCIETIES, 1, 7-9 (2009).
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PERESE 0 DARELR L5 JF AN RAE N 69 5L Z AT A A 2R RAE o 150

149 CESCR General Comment No. 3, supra note 118, 4 10.
150 U.N. Committee on the Elimination of Racial Discrimination, supra note 142, § 29-30; CESCR
General Comment No. 13, supra note 126, 9 30.
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152 fpldo > £ &8 2001 @M 1% 48 442 il 89 &18 Development, Relief, and Education for Alien

Minors (DREAM) Act & 4 © E.g., DREAM Act of 2001, H.R. 1918, 107th Cong. (2001); Dream Act of

2023, S. 365, 118th Cong. (2023).
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153 Committee on Economic, Social and Cultural Rights, General Comment No. 4: The right to adequate
housing (art. 11 (1) of the Covenant), § 7, U.N. Doc. E/1992/23 (1991).
B ATBC AR A Bk R B AR 0 S5 RTRMFE R 216 ~ 238 2 374 ~ 586 ~ 626 ~ 705 FIRAFE -
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207 See Brad K. Blitz, Statelessness and the Social (De)Construction of Citizenship: Political
Restructuring and Ethnic Discrimination in Slovenia, 5 J. HUM. RIGHTS 453, 455 (2006) (stating that de
facto stateless arises when “individuals cannot call on the state to which they may be formally attached by
means of nationality”). For discussions of abandoned migrant children in Japan, see Sari K. Ishii, Access
to Citizenship for Abandoned Children: How Migrant Children Become ‘Stateless’in Japanese
Orphanage, 47 J. ETHN. MIGRA. STU. 970 (2021).
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20 See, e.g., Vonk, Migration, Social Security and Law, supra note 71 (suggesting that immigration

policies have direct impact on shaping the position of different groups of migrants on social security.)
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214 “The Migration or Importation of such Persons as any of the States now existing shall think proper to

admit, shall not be prohibited by the Congress prior to the Year one thousand eight hundred and

eight...... ”U.S. ConsT. art. 1, § 9, cl. 1.

215 Mae M. Ngai, The Strange Career of the Illegal Alien: Immigration Restriction and Deportation

Policy in the United States, 1921-1965, 21 LAW AND HISTORY REV. 69, 74.

216 Gerald L. Neuman, The Lost Century of American Immigration Law (1776-1875), 93 CoLUM. L. REV.
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1833, 1897 (1993). WEISSBRODT, ET. AL., IMMIGRATION LAW AND PROCEDURE IN A NUTSHELL (5% ed.
2005); David A. Martin, Why Immigrations Plenary Power Doctrine Endures, 68 OKLA. L. REV. 29
(2015), 34.

217 Chae Chan Ping v. United States, 130 U.S. 581 (1889). # # =] %~ Hiroshi Motomura, Immigration
Law after a Century of Plenary Power: Phantom Constitutional Norms and Statutory Interpretation, 100
YALE L.J. 545, 550-52 (1990); Sarah H. Cleveland, Powers Inherent in Sovereignty: Indians, Aliens,
Territories, and the Nineteenth Century origins of Plenary Power over Foreign Affairs, 81 TEX. L. REV. 1,
124-134 (2002).

218 Neuman, supra note 216, at 1899.4F % £ F] B 3xMyp42 2] (A FL&&3Fm ¥ X ) "4 LEXIS #v

WESTLAW #9348 F & % » %4535 (Jbds illegal alien) #x F H B4 3) 75 ¥k F 69 £ £ Waisbord v.
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(undocumented alien) — % )| £ 8%+ H#, -

MM 3845 R —3) 0 R3FZH Mae M. Ngai i B A 1920 FA B4 % KX (documents) # A7 A&

4 6 48 JE 38 £ ° See MAE M. NGAI, IMPOSSIBLE SUBJECTS: ILLEGAL ALIENS AND THE MAKING OF

MODERN AMERICA 61 (2004).
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220 NGAI, supra note 218, at 17-20; Mae M. Ngai, supra note 215, 74-75 (2003); WEISSBRODT, ET. AL.,
supra note 216, at 6-12.
221 NGAI, supra note 218, at 61.
222 Douglas S. Massey, et al., Explaining Undocumented Migrants to the U.S., 48 INT. LAW REV. 1028,
1028-1032 (2014).
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2016).
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228 Jeanne Batalova & Margie McHugh, DREAM vs. Reality: An Analysis of Potential DREAM Act
Beneficiaries, MIGRATION POL’Y INST., at 6 (2010).
229 DOUGLAS MASSEY, ET AL., BEYOND SMOKE AND MIRROR: MEXICAN IMMIGRATION IN AN ERA OF
EcoNOMIC INTEGRATION 91 (2002). WALTER J. NICHOLLS, THE DREAMERS: HOW THE UNDOCUMENTED
YOUTH MOVEMENT TRANSFORMED THE IMMIGRATION RIGHTS DEBATE 27 (2013). Robert G. Gonzales,
Learning to be Illegal: Undocumented Youth and Shifting Legal Contexts in the Transition to Adulthood,
76 AM. Soci0. REv. 602, 602 (2011).
230 Jeffrey S. Passel & D’ Vera Cohn, A Portrait of Unauthorized Immigrants in the United States, Pew
Hispanic Center, at ii, 5 (2009).
21 U.S. ConsT. amend. XIV. 222005 Fey B A6 £EEBRFTET 64% R ER AL LB B A M
HEBRNR G o See Jeffrey S. Passel, The Size and Characteristics of the Unauthorized Migrant
Population in the U.S.: Estimates Based on the March 2005 Current Population Survey, PEW HISPANIC
CTR., 8 (20006).
232 Plyler v. Doe, 457 U.S. 202 (1982).
233 HIROSHI MOTOMURA, AMERICANS IN WAITING: THE LOST STORY OF IMMIGRATION AND CITIZENSHIP IN
THE UNITED STATES (2006).
B4 b AEE AR AR 2001 FERARE - 2S5 RBBYRRFIAAERE - B HFTEE

( Development, Relief and Education for Alien Minors Act) ¥ % » 4 5 1% %4 % %875 & (DREAM Act ) ;
REERBAHAELRAERNEFZERLD — B G 56 ALy IS > M 38 LA IR0 60 BERE PP A AR A 5 18
# (DREAMers) © See, e.g., Rachel F. Moran, Dreamers Interrupted: The Case of the Rescission of the
Program of Deferred Action for Childhood Arrivals, 53 UC Davis L. REv. 1905 (2020); Michael A.
Olivas, Dreams Deferred: Deferred Action, Prosecutorial Discretion, and the Vexing Case(s) of Dream
Act Students, 21 WM. & MARY BILL RTs. J. 463 (2012).
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235 Elizabeth Keyes, Defining American: The Dream Act, Immigration Reform and Citizenship, 14 NEV.
L.J. 101 (2013); ROBERT G. GONZALES, supra note 223, at 4. # Z £ F|BIF L&A K E > Plyler, 457
U.S. at 223-24. (“Section 21.031 imposes a lifetime of hardship on a discrete class of children not
accountable for their disabling status.” “[W]e may appropriately take into account its costs to the Nation
and to the innocent children who are its victims.”)

236 1996 F 1 i 44 W 38 7% £ —Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) L
A Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA) * £ 3E / \Rﬁx FAL TR
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FRFEEZE G F AR M AR 0 R &8 E 69 T B LA A A2 0 3
RERIRAEBRIMARBNEMRD > B ETMIAALTFRTDIERLESE

237 U.S. ConsT. amend. X. (“The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to the people.”)

238 Martin, supra note 216, at 34-38; Motomura, supra note 217, at 551-52.

239 “That the government of the United States, through the action of the legislative department, can
exclude aliens from its territory is a proposition which we do not think open to controversy. Jurisdiction
over its own territory to that extent is an incident of every independent nation. It is a part of its
independence. If it could not exclude aliens it would be to that extent subject to the control of another
power.” Chae Chan Ping, 130 U.S. at 603-04.

“It is invested with power over all the foreign relations of the country, war, peace and negotiations and
intercourse with other nations; all which are forbidden to the state governments.” Chae Chan Ping, 130
U.S. at 605 (emphasis added).

240 See, e.g., Fiallo v. Bell, 430 U.S. 787, 792 (1977) (quoting Oceanic Steam Navigation Co. v. Stanahan,
214 U.S. 320, 339 (1909)).

241 “Since decisions in these matters may implicate our relations with foreign powers, and since a wide
variety of classifications must be defined in the light of changing political and economic circumstances,
such decisions are frequently of a character more appropriate to either the Legislature or the Executive
than to the Judiciary.” Mathews v. Diaz, 426 U.S. 67, 81 (1976); also quoted in Fiallo, 430 U.S. at 796.

242 Martin, supra note 216, at 38; Adam B. Cox, Citizenship, Standing and Immigration Law, 92 CAL. L.
REV. 373, 382 (2004).

3 UKTIRA BRAE € A E A R A RAE /1 09 R % MR E.g., Jean v. Nelson, 727 F.2d 957, 964 n.5 (11th
Cir. 1984) (en banc) ("Because this 'undefined and undefinable' sovereign power does not depend on any
constitutional grant of authority, there are apparently no limitations on the power of [admission] ... Aliens

104

doi:10.6342/NTU202504018



AMEEM BB MR THREBRENEEZM - 2H5BLA " LoD
J7 ] (plenary power doctrine ) » 3% /R RIMEAF 45 RIKAR BRI £ B AR HL E L8
ERBFZI FEBRIPAAY EEHA BB ERARIAANES > MEX
SR o 2E L do gl 0 L AR AL AS RIUKAR AT A 18 89 3Lk AR TR 69T R

ﬁfﬁﬁ}é%i/z/\ °
$5— 8 Anp#ARAZERAKE @ HRFABRZIART

MNBE GRS RAAESY T Ao ARRA > R THRRE ) REBERRE
EIPB NGB B ey ik > MIESNBR AT E A M A A R R - 28R
R ERGY RIS RR G & E RS RINB AR F R A2 — Mk
# (BPRAURIEAAA S FEARBIBEA) LohFEEAZE - 29

may therefore be denied admission on grounds that would be constitutionally impermissible or suspect in
the context of domestic legislation."), aff'd, 472 U.S. 846 (1985). Justice Brewer ) 7 F] & R, Z &, & B2 #H
g RATR R 2694 & (“Itis said that the power here asserted is inherent in sovereignty. This doctrine
of powers inherent in sovereignty is one both indefinite and dangerous. Where are the limits to such

powers to be found, and by whom are they to be pronounced?”) See Fong Yue Ting v. United States, 149
U.S. 698, 735 (1893) (Brewer, J., dissenting). i > £ 3 % 22530 A AT 4E XA AT A AR 89 75 RAE 117
RIEZ B X% R o See STEPHEN H. LEGOMSKY, IMMIGRATION AND THE JUDICIARY: LAW AND POLITICS IN
BRITAIN AND AMERICA 320 (1987); Martin, supra note 216, at 38-39; Cox, supra note 242, at 384-86.
244 See Stephen H. Legomsky, Immigration Law and the Principle of Plenary Congressional Power, 1984
Sup. Ct. Rev. 255, 257 n.11 (quoting Lees v. United States, 150 U.S. 476, 480 (1893) (Congressional
exclusion power is “absolute” and “not open to challenge in the courts™); Fong Yue Ting, 149 U.S. at 706
(1893) (“conclusive upon judiciary”); Chae Chan Ping, 130 U.S. at 606 (“conclusive upon judiciary’)).
25 Fiallo, 430 U.S. at 792 (1977) (the power to expel or exclude is “largely immune from judicial
control”); Harisiades v. Shaughnessy, 342 U.S. 580, 589 (1955) (“Such matters are so exclusively
entrusted to the political branches of government as to be largely immune from judicial inquiry or
interference”™). Id. at 257 n.12; see also Motomura, supra note 217, at 550-60; Cox, supra note 242, at
383-384 & n.42.
246 Motomura, supra note 217, at 547.
247 Motomura, supra note 217; Legomsky, supra note 244; Neuman, supra note 216. 5] B » 235 3
BT SRR 2 3L 3 AR TS R 4y 4 0 4] 4o B A David Martin S %32 R R 2 K a R B S REtE
# 2  Bpa) kAP IE R R H N F R AL REBCR G REMB - S R AR (R IR IR A R 00 B A 4
7% » Adam Cox 324 Lo N1 R A B R R R IMER A8t 2 2 237 A6 (alien standing ) > 145 H 3k
AR ERES LA Gerald Neuman B45 8 > R H A Rey 55K & RO KRB R HEE
MA&H Bl © See Martin, supra note 216; Cox, supra note 242; GERALD L. NEUMAN, STRANGERS TO THE
CONSTITUTION: IMMIGRANTS, BORDERS, AND FUNDAMENTAL LAW (1996).
248 Legomsky, supra note 244, at 256; Motomura, supra note 217, at 547.
249 Mathews v. Diaz, 426 U.S. 67 (1976); Mow Sung Wong v. Hampton, 426 U.S. 88 (1976). See also
Motomura, supra note 217, at 585.
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F=—8B AoMARANZERKE  ATHEILIRFIZER

R HE SRR FR 8 R B AR IR E AN S 0 ATIE > BRI & 4 R A RIOEHE 8
RAHAP MIFTBMEERTRE - K> — @ ARBBITHATAY
EFLE BB REIENEBAENZRERE L BR—ELRERBEREN XA
EEBEED > A—ARRE > RAMABRTAR LRAXRETEATAEE LR
MERYIE o o PHESiahofT 0 RV RRAFT EATBMMOBRAT L B R GE
BB g RRE— L EEREE -

ERLEBRIEBRT ATHATATHAEZEEREAM? G4 ANERA
REYEHE L BZH EUABRANER FE 7 0 45 RIEFAABRATE R E 0947 BUK B &
R E m BN RAF BB PATH RoE# 6" $uk 8 24 (prosecutorial discretion )2 »
e A KAR BT » BT B M AT R A E » EAEGEN B RSB ~ K

RAXREREX T RALERZAENAZEES WANMEAWEE > EBE

20 Fiallo, 430 U.S. at 792 (“Over no conceivable subject is the legislative power of Congress more
complete than it is over the admission of aliens.”) (quoting Oceanic Steam Navigation Co. v. Stanahan,
214 U.S. 320, 339 (1909)); Boutilier v. INS, 387 U.S. 118, 123 (1967) (“It has long been held that the
Congress has plenary power to make rules for the admission of aliens and to exclude those who possess
those characteristics which Congress has forbidden.”)

251 Motomura, supra note 217, at 580-83.

252 Cox, supra note 242, at 381 (citing Kleindienst v. Mandel, 408 U.S. 753, 766 (1972); Jean v. Nelson,
727 F.2d 957 (11th Cir. 1984) (en banc), aff'd, 472 U.S. 846 (1985)).

253 Shoba Sivaprasad Whadia, The History of Prosecutorial Discretion, 64 AM. U. L. REV. 1285, 1291
(2015). A FUEREH A 1920 FRENEERAMRMARE - BEAHEREEHLRT @ T80
M PTES R AR ey 24 0 K I 1940 FR 8 REE &9 T ﬁ%ffh;‘i‘:ﬁi‘#& M %k o A3
S R A R 4 :‘.%zf%i » 8,4 %5 4% & iR (deferred action, 8 U.S.C 1227(d)(2) ) ~ 1 # (parole ) ~
A8 %] 435 (stay of removal ) 5 TRA SRR AL > ZAATHMH AN IAHRAAEL EE >
R E B AT ATAE 09306 0 w2t K A FA#E L (extended voluntary departure ) ~ R 385 (parole in
place ) © See Ngai.

254 Heckler v. Chaney, 470 U.S. 821, 831-32 (1985) (“an agency’s decision not to take enforcement
action is presumed immune from judicial review under [APA] § 701(a)(2).”) (“[ A]n agency decision not
to enforce often involves a complicated balancing of a number of factors which are peculiarly within its
expertise...whether agency resources are best spent on this violation or another, whether the agency is
likely to succeed if it acts, whether the particular enforcement action requested best fits the agency’s
overall policies, and indeed, whether the agency has enough resources to undertake the action at all. An
agency generally cannot act against each technical violation of the statute it is charged with enforcing.

The agency is far better equipped than the courts to deal with the many variables involved.”) See Heather
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BTG T ARBURREM 0 BARKRAEE - RE 0 A 1996 Fi@@ay IRk
# R ERF R EIEE (1llegal Immigration Reform and Immigrant Responsibility
Act) MR#4E TAIRAF B ER > DARFEITE AN RAE LR R 4o - HR
SR RARATHEBRIRERZE - HABEFAPITERPLIRE L KRR
TEEAE M — M T EATWMF I EREETBMAMISRAL L AlE
2R "RZX % (arbitrary and capricious ) ; % " #% ZE M (abuse of discretion) |

Ve BB S o 257
B2 BUSIFPIRI 09 S B

WA RMRGFE L ERXTERHAEMYGEAM A IR > AR
GBRFI B B) RBRFI P 694 A1 BT B BEFR S ~ BUIEBR P R 69 4T BURE S 3L UE AR &Y
KA BRI AR kTR #2258 W BAKRILE g R A MSRME D58
ERRMWPIENG - MAFRE HLAKAL 2012 FRA 2014 FHEM Y EFREZY
4 Beiz 9% (Deferred Action for Childhood Arrivals, DACA ) 2°& (DAPA) » 3%3&
B ZBREALHENHAER  2OBUEI PR 9 N S B2 FH o AR
B R B AR IR T AT BUKA B ~ SR ATBUA M B AT R o 0 A ROK 0% (BE
BHE) BERZOPEREZH  URBLLAKACREREABSRFAY

Fathali, The American Dream: DACA, DREAMers, and the Comprehensive Immigration Reform, 37
SEATTLE U. L. Rev. 221, 255 (2013).
255 Fathali, supra note 254, at 230-31 (Comparing John Lennon’s case which is prior to IIRIRA with
Reno v. American-Arab Anti-Discrimination Comm., 525 U.S. 471(1990) which was made post-IIRIRA.)
256 Immigration and Nationality Act §242(g), 8 U.S.C. §1252(g) (2006).
257 Motomura, supra note 217, at 583 n.191 (citing Foti v. INS, 375 U.S. 217, 228-30 (1963) (abuse of
discretion is standard for judicial review of denials of discretionary relief from deportation); Carlson v.
Landon, 342 U.S. 524, 544 (1952) (applying "clear abuse of discretion" standard in upholding the
Attorney General's refusal to release aliens on "bail" pending deportation proceedings, while noting "the
executive judgment is limited by adequate standards")).
258 Adam B. Cox & Christina M. Rodriguez, The President and Immigration Law, 119 YALE L.J. 458
(2009).
259 Memorandum from Janet Napolitano, Sec’y of Homeland Sec., to David Aguilar, Acting Comm’r,
U.S. Customs & Border Prot., et al., Exercising Prosecutorial Discretion with Respect to Individuals Who
Came to the United States as Children (June 15,2012),
https://www.dhs.gov/xlibrary/assets/s | -exercising-prosecutorial-discretion-individuals-who-came-to-us-a
s-children.pdf .
260 Adam B. Cox & Christina M. Rodriguez, The President and Immigration Law Redux, 125 YALE L.J. 1
(2015); Peter Margulies, Taking Care of Immigration Law: Presidential Stewardship, Prosecutorial
Discretion, and the Separation of Powers, 94 B.U.L. REV. 105 (2014);
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FEZT 0 BTATA AT RS ROEARIBRZAM N AR R A &b B & ¥t kg
0 ABATHAMMZ B REARTH EERGERE &R & o iR AR 235
EHLEESMAR AR fah B h TS A HEBEERREN o B L
AAREHE > FTR -

HRABREELOR @A ayEd > L ShBRAAILHT (admissibility )
AR ER H 09 F d (removable aliens ) ¥R REAN - Rl AERNAEY
THER M AL REGAN ~ & FEFTIRT » 1930 FAAT B B BP AR S
THREM i 1940 FERALNE GHE B RET > BB REEMeER
HIELE R T TATEAM M R S o 201 Mo gb 6 4 FRZEAE > AEIFAT B BA
AT R EM L (fldo P REFRPUT/ GEHATTERBRIA ) R B A EE

Z IR A G H AR S R
B EEBRETOIIAALHBED

FEABREETHINABAS - BREM  EEEG T RELEEEZIEMHE > 2
BEEBEETEREEMANGZTAE  ARBEAGMOSEA LR KEAMEH - £
EEBREBT  F— GEEGINERNEES y AXFRAEES A
BAROESME  OORFIEHTREMENMEST - RAHBRBRLE
ITHRYRBBEAZIIIREE ~IIRT - KRABEXNIBAAE S RZ 0 JFx (e
B) FoNSNBRA LAEERFEGE (LS ANEGRABREBRIFALE) -

F=— REANZFAZLERE S HREFSR - M2 B ALK R LR
BB R TS > Pl NEBARBRES 25GE 1 BEE  PRARE T&
PREGHEEHMATERARERERBZF 0+ GE—BEAKES X
INZRRAEHFTEGERANE AR LEHFTEEH ) L EEHBARTHA
AAEGIMZAE > MIFHBKREAB TS TEBR -2

FZ o NBEAERARBEGREEERRANE  ERZRAEGEE AR

261 Eg. INA §240, 8 U.S.C. §1229a.

2 AR T RS 0 AT -
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KRl T - 26O mb N ESE G RNLREHEEXES S » > BRI LA
SEREG Sy BHREMENS (Flo@b e —EWEAEFHER) TERF £
JE ey & R R ARRE o

e A BB ®AREHINEAS A > £ XBBA EXE Kb - B R
fir (lawful status / lawful immigration status) # > A =#HEH : L — A IR AR
K. & % (immigration status ) 4.3t & 4 % 7k A & K, (legal permanent residents, LPRs )
40 L= BIEHBR S (nommmlgrant status) 20 BEAHTHEGRR L4 &
BN S R~ B A G AT AEE o 200 = AR (refugees) 27 RZ 0 Kk
& A AL (admitted ) 2k 27 2 8 64 SN B A268» | 3 f& A7k 89 & % (unlawful status
or no status ) > ¥ AEAG A JE ke ~ &3 69 4P B A (illegal / unauthorized / undocumented
aliens ) ° &34 TR E TR BP AN LEER F -

EEG RS ESE AR —RBAGIBEA 0 E B ATEAM
FERPEREM - AFYGEEN > MALEEE S5 (lawful presence) 2 &
MmAPRERERATEL GG 0 HAY > RIREHREEBETOEEH R
(lawful immigration status ) * £ % & e 7> BF R X BRZ 09K A& 270 7% & 55 A Rk
HMWARR AR B30T 0 RB RGBT EL— 69T Bk SbBEANIIRAF S X

2603 2 AR (5 TARRRARBIH 6 R A E 8 1k) AT A 6058 F UM AIE K EMRmef s &

PERMEMG (BRMEERBRES OF) TORREH S 6XEBXRABZALEXPTFIAL ()3
by )P B AZ AL G IR SLAB AN B AT 0 T 2B R 245 (2015) ( RBIMEA LT GIRIR A G
A2 RBE A ) AFREEZR G ERSE -
264 Immigration and Nationality Act [INA] § 101(a)(20), 8 U.S.C. § 1101(a)(20) (2018).
265 INA § 101(a)(15), 8 U.S.C. § 1101(a)(15).
266 CRS Report R45040, Immigration: Nonimmigrant (Temporary) Admissions to the United States.
7 INA § 101(a)(42), 8 U.S.C. § 1101(a)(42).
268 CRS Report R47218, Unauthorized Immigrants: Frequently Asked Questions.
269 8 USC §1182(a)(9)(B)(ii): “An alien is deemed to be unlawfully present if the alien is present in the
United States after the expiration of the period of stay authorized by the Secretary of Homeland
Security or is present in the United States without being admitted or paroled.” (emphasis added)
270 CRS Report R45158, An Overview of Discretionary Reprieves from Removal: Deferred Action, DACA,
TPS, and Others, Summary, 3 (2018), https://www.congress.gov/crs-product/R45158. E.g., “Because the
decision to extend DED protection is made by the President, it is not a statutory provision under the
Immigration and Nationality Act and as such, it is not considered an immigration ‘status.”” (U.S.
CITIZENSHIP & IMMIGRATION SERVS., AFFIRMATIVE ASYLUM PROCEDURES MANUAL 39 (2013), available
at https://www.aila.org/library/uscis-affirmative-asylum-procedures-manual-11-13) (emphasis added).
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WEEREA T £ F 5 (nonstatus ) ;271 ~T EL7% & 5 (quasi-legal status) | 272~ 1%

% % % (liminal status ) ; 23 " #4415 4 (twilight status ) ; 274

BATBUR BT R EHAT AR YR ERINAAZIDAEE S X
RIFA RBAEEH o9 RAREL > wfBFEAME (parole) ~ EEIF{EE & 4o
( Temporary Protection Status, TPS) » £ % R A R R B L2 239 FUE R EH#
(enforcement discretion or prosecutorial discretion ) > 1]4o 2E & 5% 4| t 3% ( Deferred
Enforced Departure, DED ) ~ # 4 B& 3% il 3 (Deferred Action) ~ JF1& L 5E3% & 4
(Nonpriority Status) ° B /iy » “} J& & 4 REMER B O FE — B ERABREHETH
BB BIERKREIIBEARG RS R » B BNEHBREES 0
R s - AB BT 08 R HF R o ey 23 - mtktsin
A A% R - AT INE AP E AR A R G ) R

=t (AEBRZIFEHRAALELD FoREANREH
B BT

—3I8  Plylerv. Doe #9RIER LB ERH B RBATDR

(Ul

s
F—R FEFRE

Plyler v. Doe — % (T #% Plyler) f4d 2 ®F 2 Zame 8 > HEMNNBEUR
RAFR - AROFT T RZSRTEMMN AR A 1975 FE EBBOHF X (TH
FEFGX) S ERETHNBRARBHARCEAFANRZZAYS (PRFERLD ) o)

21 Geoffrey Heeren, The Status of Nonstatus, 64 AM U.L. REv. 1115 (2015).

272 Hiroshi Motomura, What Is “Comprehensive Immigration Reform”? Taking the Long View, 63 ARK. L.

REV. 225 (2010).

273 Jennifer M. Chacon, Producing Liminal Legality, 92 DENY UNIv. L. REV. 713 (2015); Nina Rabin,

Legal Limbo as Subordination: Immigrants, Castes and the Precarity of Liminal Status in the Trump Era,

35 GEO. IMMIGRA. L.J. 567 (2021).

274 David A. Martin, Twilight Statuses.: A Closer Examination of the Unauthorized Population,

MIGRATION POL’Y INST. 1 (June 2005).

275 Lawful presence Z 5 & ° €14 legally admitted> K 2 8] % undocumented/ illegal/ unauthorized aliens.
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oy BT AL ERAMOKTEE B0 AT FRIFEBER LI AL TS
-2 Hh¥EG

Plyler Z 4w R T RBELVBEIEARAHUFTIHMA  LEZURT M - £
Plyler 932 it £ > AR EDAZREZGIRY * F— A A (B30 R
EERE) BRELFETOEERENFERBERARE - F = BREBRIIF
Bl nda 0 2 FEEREZFEBAMAARR LK EE 4% % (rational basis )
275 im0 BERVEAREREEN > MERZELNLEEEE - = 3
B RIFE R MA KA BERVRARALZEZHEHREE £ "1
REF ) BRN BB ZER > MERNBEE G -

G Plyler #£ B 6 BB £ BAFRGIAE R » ZESLAT A A~ BPE AR AR F Rt
ik RAGRNERALEN > FPERERE TWEERTOFEREFEKRZ
PRI -

EBEH IR T CAFTRAERNNEEEGHRR > MAGKXEEZFL
B S+ w5 B R AT B B F AR AR ARARIE o TSR 0 R ERAEREES T
WEEEBREZFEMMAEERA " ATA B PNE AR (any person within its
territory )} XX F > MBLEERNEERAGR mlF "HAEAN ) RELEEE
B RENREHSR -2P¥HIL > X269 Brennan KA BB B o) BE LB A K
A BT HRE— KRREREREFFREGRARERLE > @/ W ETRF
HARNRFRE - & TR T WG ERARTOGR > RRERERBRANR > @
AR EHMYE  RAERAAENGAAE AR 0 Blamigey "rABENGOAR

276 Tex. Edu. Code Ann. 21.031 (West 1987).
R R HERIF See, e.g., Jason H. Lee, Unlawful Status as a "Constitutional Irrelevancy"?: The
Equal Protection Rights of lllegal Immigrants, 39 GOLDEN GATE U.L. REv. 1, 19-40 (2008); Gerald L.
Neuman, Aliens as Outlaws: Government Services, Proposition 187, and the Structure of Equal
Protection Doctrine, 42 UCLA L. REvV. 1425, 1440-52.
278 Shaughnessy v. Mezei, 345 U.S. 206, 212 (1953); Wong Wing v. United States, 163 U.S. 228, 238
(1896); Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886).
27 Plyler, 457 U.S. at 210.
280 Yick Wo, 118 U.S. at 369.
281 Plyler, 457 U.S. at 211-12.
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HE®IESEMIRGEARIE - GERKRIE > mBERA T 4K RE RN BUT
BRTEHAEGEFRED RS EBHOREARTR, M2&E 80
FMBURAA T ARN AR M N ERRESE ik — AR~ &
BMBURRRE R > AR ERBT FEREGROREIw - M= £+
WS EFZE RN T RAEET THARNMAR, XFHETRARRR
Wk BN BB R ~ RERBARMDIAR - BHL > REFEH G HER
FERBAGENFE  HBRFRCRBE FRAKEBRAALTLAINELS
o5 EE 2 ARG E R -

HR > ABEBRVMRZTPEMAORETEAEEZE LIS EATFERY
AT ARBRE R F—ARESRBFBATE NGRS S S Aol
AGEREERERERLDBHE HE BT ONEEBREAZ T&BEY
BHRMBRIEA S GENBBTAMAENBR  BRRAHITAZKREE - %
BB BN RBOR ~ A E B BBEM A ITE R BT AR
o DRBRFEBIIRAGFSE > HBURE AT IREE] 5 B a9 RATF - B0k >
BHROBELRZERAZEELONHEL - ZEAFF _Btm —FT @ &
BROHBBEEGNTAKRER LA T TRENEHNAEXFZXTH - 0@
YeAE N BUR 15 A H T R R X2 AT B AR AA 208 0 18w il B
ETHBGERE TR RALERBAERNIZA - BTR EH o0& 4 F45
SUPATEAT ZRHAF ~ IRFIE AR T HRA AT ERFNER - BEARAIHUMILIEE
SRPRARIE QA A > {8 IR 9 B sh ey 2k €48 4] o Brennan Ak B i@ K B 18 89 40t
— T EmEATHFAEEENREFER - LB AFHNERE G - BENR
TR GVERABEN AT B RAFEBEBEALREZTGE LA KRRART
RERI MR ARER - Rtk KEFELEBERVHAE G TR EBRAHFTHEHEA -
HEBEURAN  AFHRXAAZENFRREVHENETEEEMBEY

282 Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 350 (1938).
283 Plyler, 457 U.S. at 213.
284 Id
5 14, at 214-16.
26 [4., at 219 n.19.
27 14, at 220.
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(substantial goal ) > F & &2 o 288

RKiE o RAFHREUAEELVFALZNTFZHE  HBEWRATE R HE
& #% (asufficient rational basis) > R AEHEWEE - £ oA MB 696
EMEZ 33 0 Brennan RABTAEETAT " 8EBH 5 AL RIS - EHBRY
BN G A S o 45BN FRBUR AT A (Immigration federalism ) >
BURABSREABRARA LT R ER2R > BATEMEREMGTET » BERLD
BAETREEGZEEY S ANBURATEE Z Q) FIETRE N1 o FRIEZUSN » B AR » L
REGEINRGEREEZE  Af > RABRGHEXHRE TEZHNER G
AHNEEFZRLVHFROEE KL 2FRBXBNEIEBAEEAH

o3y AR TAEE 0 o Brennan KA T R T o M BUF B A& T 45
PR B85 R B P B R B4R > (8 e B EALAE AR R UE R B & B B9 EF > M BURF
BEAR By BIREMAASEO MBI - —BERE > BIRGSA BN
TR R RO AN S LG R A A @ E © Bt > Brennan K7k B 45
B FRLEABHREEAALERRTEREHURR > AR L g 4fF
EERPNRI;ETE -HEL > BFBRAAHTXRHLFEENMENTL T2
AALTHEAHFOAE > RILRAKTRERRD BEBROB G LT
B A—IRER > REELVCERUFTLE LN EHE S ETREGAN R
W B A R L EAR BN RSO K ER A %% @R AR
CEAESN I o AR TR LD 8 HOR SR B X e k) = 0 B B
MAFHE - BMABURRBEINBURKFTREGARIEAR > KMk ) —L8FER
DEARGCREEEM S S o N BEAHFINKFTE RO RN > LI
RBEEG  ALERBSGEG W ERE S MERABEHRET FReyBH A
BELVAAMB > KW PRAEBIRD  RMEEKFTBE TR Bk &
IR i N

288 Id., at 221-24,
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$ = Phler 2 EHHE
$—H BEBIREFLZMARE  HEMMGRIT?

SRELE BB AR ROEARIRZ FI R 0 Plyler — B 7T 3814 B354 RAEARIE F 89
SRR A M B AT T BB RUAFERAMF] R Loy ia1E ~ &
BEFHEORD AIEERZIL - £ 4 Brennan A B #REREX > TURHERAKE
BHEARAAHUFTHAOURER LA @RAAZFEY > T HASBRRELHATT

BB R 58 B 0 Plyler # 2345 REB XXM R REZ TR
FEMFRO R Z P EGER 2

BB BRAVGYEHRANME ZEHFTREEBRE N

Bk Plyler 883545 RZIARIGEA R e LR AIGE 2 T % MR
BEHROTRFA  EPRRANIY  AE&FRL ) raALAR R
o T EBAR, 2T BARRERYEXARAKT S AR T HEHRT 2
LRER -

\ﬁﬂ

REILIVFERALZR RN L T8 2001 FEGFRPRE T4M
%2 E (% 2L DREAM % 4545 ) 22> £ B 1980 44X Plyler @814 » 238+ %
LEFUARBRERL D CRERRAN > kT REHF BEG M LR
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289 Hiroshi Motomura, The Rights of Others: Legal Claims and Immigration outside the Law, 59 DUKE

L.J. 1723, 1734 (2010).

290 Plyler, 457 U.S. at 218-30. See id., 1731-32.

P Id., 1731-36.

22 Development, Relief, and Education for Alien Minors (DREAM) Act, S. 1291, 107th Cong. (2001).
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294 Memorandum from Janet Napolitano, Sec’y of Homeland Sec., to David Aguilar, Acting Comm’r,
U.S. Customs & Border Prot., et al., Exercising Prosecutorial Discretion with Respect to Individuals Who
Came to the United States as Children (June 15,2012),
https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-a
s-children.pdf .
295 U.S. Dep’t of Justice, Office of Legal Counsel, Prioritizing and Deferring Removal of Certain Aliens
Unlawfully Present in the United States (Nov. 19, 2014),
https://www.justice.gov/olc/opinion/prioritizing-and-deferring-removal-certain-aliens-unlawfully-present-
united-states ; Hiroshi Motomura et al., Open Letter from Law Professor to President Obama, at 6 (Nov.
25,2014),
https://pennstatelaw.psu.edu/sites/default/files/documents/pdfs/Immigrants/executive-action-law-prof-lett
er.pdf.
296 Memorandum from Jeh Charles Johnson, Sec’y, U.S. Dep’t of Homeland Sec., to Leén Rodriguez,
Dir., U.S. Citizenship & Immigr. Servs., et al., Exercising Prosecutorial Discretion with Respect to
Individuals Who Are the Parents of U.S. Citizens or Permanent Residents (Nov. 20, 2014),
https://www.dhs.gov/sites/default/files/publications/14 1120 memo_deferred action.pdf .
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297 Hiroshi Motomura, Immigration Outside the Law, 108 COLUM. L. REV. 2037 (2008).
298 Hiroshi Motomura, Making Legal: The Dream Act, Birthright Citizenship, and Broad-Scale
Legalization, 16 LEWIS & CLARK L. REV. 1127 (2013).
299 Plyler v. Doe, 457 U.S. at 226.
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305 See Motomura, supra note 298, at 1129; Doe v. Plyler, 458 F. Supp. 569, 577 (E.D. Tex. 1978) (The
district court noted that without an education, undocumented children “[a]lready disadvantaged as a result
of poverty, lack of English-speaking ability, and undeniable racial prejudices, ...will become permanently
locked into the lowest socio-economic class.”).
306 Hiroshi Motomura, Who Belongs: Immigration Qutside the Law and the Idea of Americans in Waiting,
2 UCIRVINE L. REV. 359, 376-77 (2012); Motomura, supra note 298, at 1131-32.
307 See also RUTH RUBIO-MARIN, IMMIGRATION AS A DEMOCRATIC CHALLENGE: CITIZENSHIP AND
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INCLUSION OF GERMANY AND THE UNITED STATES (2000).
308 Joseph Carens, Members and Morality: Admission to Citizenship in Liberal Democratic States,
IMMIGRATION AND THE POLITICS OF CITIZENSHIP IN EUROPE AND NORTH AMERICA 31, 43 (1989).
309 Antje Ellermann, The Rule of Law and the Right to Stay: The Moral Claims of Undocumented
Migrants, 42 POLITICS & SOCIETY 293 (2014).
310 Plyler, 457 U.S. at 218 n.17.
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317 E.g., Wong Wing, 163 U.S. 228; Yick Wo, 118 U.S. 356.
318 Diaz, 426 U.S. at 81-82.
319 See Michael J. Wishnie, Laboratories of Bigotry? Devolution of the Immigration Power, Equal
Protection, and Federalism, 76 N.Y.U. L. REV. 493, 501 n.41 (2001) (citing City of Chicago v. Shalala,
189 F.3d 598 (7th Cir. 1999) (affirming citizenship requirements in 1996 Welfare Reform Act), cert.
denied, 120 S. Ct.1530 (2000); Rodriguez v. United States, 169 F.3d 1342 (11th Cir. 1999) (same, as to
Food Stamps programs under 1996 Welfare Reform Program); Kiev v. Glickman, 991 F. Supp. 1090,
1095-97 (D. Minn. 1998) (same); Abreu v. Callahan, 971 F. Supp. 799, 807-11 (S.D.N.Y. 1997) (same, as
to Food Stamps and SSI); Cid v. S.D. Dep't of Soc. Servs., 598 N.W.2d 887, 891-93 (S.D. 1999) (same, as
to TANF)).
320 Hiroshi Motomura, The Rights of Others: Legal Claims and Immigration outside the Law, 59 DUKE
L.J. 1723 (2010).
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321 Michael Fix & Jeffrey Passel, The Scope and Impact of Welfare Reform's Immigrant Provisions,

Discussion Paper No. 02-03, Assessing the New Federalism, Urban Ins. (Jan. 2002), at 5,

www.urban.org/publications/410412.html ; Tanya Broder & Jonathan Blazer, Overview of Immigrant

Eligibility for Federal Programs, 1 (Oct. 2011).

322 See 8 U.S.C. Section 1601(1) (“self-sufficiency has been a basic principle of United States

immigration policies”). See also Fix & Passel, supra note 321, at 3-4.

323 8 U.S.C. § 1641(a) (an alien who is not a qualified alien is not eligible for any Federal public benefit).
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324 8 U.S.C. § 1611(a) (“an alien who is not a qualified alien is not eligible for any Federal public
benefit”).
25 8 US.C. § 1612(a).
320 BT BRIRAIGINRAAN  EF AL GTREHE ~ B8 S 4 (Pell Grant) ~ AR
fE#2#14% & (Earned Income Tax Credit) ; M ¥ 7 & % K B2 % 03t £8h 4 ( Temporary Assistance for
Needy Families, TANF ) ~ # 4% Bl ( Supplemental Security Income, SSI) % » & 4 T 48 % 40 18
IEREAENRT FZHR > H AL EARS] o See Fix & Passel, supra note 321, at 6-7.
27 §US.C. § 1611(a).
28 g US.C. § 1611(c).
329 U.S. Dep’t of Health & Human Servs., Admin. for Children & Families, Child Care Bureau, Program
Instruction No. CCDF-ACF-PI-2008-01 (May 2, 2008).
330 See J. Paul Leigh & Alvaro Medel-Herrero, Participation in the Women, Infants, and Children (WIC)
Program as Reported by Documented and Undocumented Farm Worker Adults in the Households, 20 J.
AGROMEDICINE 409; Tanya Broder & Jonathan Blazer, supra note 321, at 3.
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31 g U.S.C. § 1611(b)(1).
32 F g 22 Pa. Code § 11.11 (d); N.JA.C. 6A:22-3.3(b).
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333 U.S. Dep’t of Educ., Fact Sheet: Information on the Rights of All Children to Enroll in School,
https://www.ed.gov/media/document/dcl-factsheet-201101pdf-21434.pdf.

34 8 U.S.C. § 1615(a).

35 R AR B B8 4% 130% & 180% %K 2 © U.S. Dep’t of Agric., Econ. Research Serv., National School
Lunch Program,
https://www.ers.usda.gov/topics/food-nutrition-assistance/child-nutrition-programs/national-school-lunch-
program (last visited July 10, 2025).
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337 See notes 248-252 infra and accompanying text.
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339 CRS Report R40484, The United Nations Convention on the Rights of the Child: Background and
Policy Issues (2010), https://www.refworld.org/reference/research/uscrs/2010/en/76727 .
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342 E.g., Ming Hsu Chen, Beyond Legality: Understanding the Legitimacy of Executive Action in
Immigration Law, 66 SYRACUSE L. REV. 87 (2016); David A. Martin, 4 Defense of
Immigration-Enforcement Discretion: The Legal and Policy Flaws in Kris Kobach's Latest Crusade, 122
YALE L.J. 167 (2012); Peter Margulies, Taking Care of Immigration Law: Presidential Stewardship,
Prosecutorial Discretion, and the Separation of Powers, 94 B. U. L. REV. 105 (2014); Josh Blackman, The
Constitutionality of DAPA Part II: Faithfully Executing the Law, 19 TEX. REV. L. & POL. 213 (2015).
343 Texas v. United States, 809 F.3d 134 (5th Cir. 2015), aff'd, 570 U.S. 547 (2016); Texas v. United
States, 126 F.4th 392 (5th Cir. 2025).
3% White House, Remarks by the President on Immigration (June 12. 2012),
https://obamawhitehouse.archives.gov/the-press-office/2012/06/15/remarks-president-immigration (last
visited: Aug. 3, 2025). See also Michael A. Olivas, The Political Economy of the DREAM Act and the
Legislative Process: A Case Study of Comprehensive Immigration Reform, 55 WAYNE L. REV. 1757
(2010).
35 8 C.F.R §274(a)(14).
36 8 U.S.C. §1611(b)(2)(3).
347 Texas v. United States, 809 F.3d at 148-150.
348 Texas v. United States, 691 F.Supp.3d 763 (S.D. Tex. 2023).
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349 Texas v. United States, 126 F.4th.

330 E g, 1229b (cancellation of removal), 1229c (voluntary departure)); See also § 1227(d)
(administrative stays of removal for T- and U-visa applicants (victims of human trafficking, or of various
serious crimes, who assist law enforcement)).
351 Texas v. United States, 126 F.4th at 418-419 (citing Texas v. United States, 809 F.3d at 179; Texas v.
United States, 50 F.4th 498, 526-527 (5th Cir. 2022).
352 Texas v. United States, 809 F.3d at 185.
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