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Abstract

In recent years, there have been occasional cases where one spouse, due to
unforeseen circumstances, has entered a vegetative state, and the other spouse seeks a
judicial divorce, only to be rejected by the courts. Faced with the dilemma of conflicting
legal and moral considerations, it raises curiosity about how the courts would render
judgments under such circumstances.

The purpose of this study is to explore how the courts makes decisions when the
“defendant’s disease and related factors” become grounds for divorce, and whether
such practical situation have shortcomings. Specifically, the study focuses on cases
where one spouse is considered a “broadly defined person with physical or mental
disabilities,” and his/her “disease” or “disease-derived factors” become the main issue
of litigation. The discussion revolves around three main themes: (1) What are the
practical situation of the courts’ judgements? (2) Are there shortcomings in the current
practical situation? (3) What feasible directions exist for modifying current practical
situation?

In the context of Article 1052 of Taiwan Civil Code, there are three divorce
grounds, namely Subparagraph 7, Subparagraph 8, Paragraph 1 and Paragraph 2,
Article 1052, that are directly related to the defendant’s disease and related factors.
Therefore, this study only explores the interpretation and application of these three
divorce grounds by the courts.

To address the aforementioned research questions, this study uses 110 first-
instance judgments from various district courts nationwide during the period spanning
2013 to 2022. This study’s findings include: (1) Most court judgements tended to grant
divorce based on Paragraph 2, Article 1052; (2) The reasons for approval often

stemmed from “defendant's disease” or “separation of the spouses;” (3) Few court
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judgments seem to still be influenced by traditional moral views on marriage while
applying Paragraph 2, Article 1052; (4) The court judgements lacked a consistent
standard in determining and expressing the “responsibility” of Paragraph 2, Article
1052; (5) The operation of Paragraph 2, Article 1052 may impose undue hardship on
the plaintiff; (6) The operation of Paragraph 2, Article 1052 may overlook the
consideration of whether the defendant can sustain life after divorce; (7) Some court
judgements' understanding of the interaction between the three divorce grounds may
make it more difficult for the plaintiff to dissolve the marriage.

In conclusion, this study proposes recommendations for the interpretations and
applications of the current Subparagraph 7, Subparagraphs 8, Paragraph 1 and
Paragraph 2, Article 1052 of Taiwan Civil Code, along with the suggestions for future
legislative design. Concerning the interpretation and application of Paragraph 2, Article
1052, the study suggests adopting a wording that acknowledges the “defendant's disease”
and disease-derived factors as “not attributable to both parties.” For the interpretation
and application of Subparagraph 7 and 8, Paragraph 1, a broader interpretation of the
terms “loathsome disease” and “mental disease” may offer a new avenue for plaintiffs
to seek divorce, aligning with the spirit of no-fault divorce. As for future legislative
design, the study recommends referencing German Civil Code and adopting a
legislative model that uses “separation for a certain period” as grounds for divorce, and
supplemented by “hardship clause.” This approach not only embodies the spirit of no-
fault divorce, but also provides explicit legal basis for courts to consider factors such
as "whether the defendant can maintain a livelihood after divorce" when making

judgments.
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