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Abstract

In the era of character-driven economies and technological innovation, the
connection between fictional characters and real human life has become increasingly
intimate. Fictional characters now appear in everyday products, offer emotional
companionship, and often embody specific cultural meanings. At the same time, advances
in artificial intelligence allow people to interact with fictional worlds more directly and
even create new characters, blurring the boundary between the real and the virtual. These
developments raise important questions about how intellectual property law can flexibly
adapt to protect fictional characters while safeguarding the public’s freedom of use.

This thesis first introduces the definition and characteristics of fictional characters
and provides an overview of the current state of relevant industries and legal issues in
Taiwan, aiming to highlight the uniqueness of fictional characters and the importance of
research in this area. It then compares the approaches of the United States and Taiwan
regarding the scope of legal protection for fictional characters under intellectual property
law. Given that U.S. law recognizes the protection of fictional characters under both
copyright and trademark law, whereas Taiwan has not clearly affirmed copyright
protection and instead relies primarily on trademark law and secondarily on the Fair Trade
Act. Accordingly, this study focuses on analyzing the U.S. legal framework of copyright
and trademark protection in comparison with Taiwan’s use of trademark law and the Fair
Trade Act.

Through a comparative analysis of the two jurisdictions’ legal systems, court
decisions, and academic perspectives, this thesis finds that in the U.S., the concurrent
protection of fictional characters under both copyright and trademark law, as well as the
sequential assertion of trademark rights following copyright protection, has at times
resulted in overprotection. In response, U.S. courts have increasingly emphasized

freedom of expression and have applied stricter scrutiny to trademark claims. In contrast,
Vi
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Taiwanese courts have shown limited recognition of fictional characters within trademark
law and apply strict criteria to determine trademark use, leading to narrower protection in
practice. Furthermore, since the 2015 amendment of the Fair Trade Act, protection against
the imitation of distinctive symbols has been curtailed, and the general clause has
remained difficult to apply effectively due to its high threshold and supplementary role.
Given the significant differences between the two jurisdictions in terms of IP protection
scope, practical trends, and legal priorities regarding fictional characters, Taiwan still has
room to refine its legal framework to foster industry growth.

Drawing on the U.S. experience, this thesis concludes by proposing future directions
for legal reform in Taiwan. From the perspectives of trademark law and the Fair Trade
Act, it recommends enhancing the understanding of the concept and characteristics of
fictional characters and appropriately adjusting the scope of protection to better align
intellectual property laws with industry practices. Ultimately, this study aims to develop
a more comprehensive and adaptable legal framework for fictional characters, thereby

supporting the sustainable growth of related industries in the future.

Keywords: fictional characters, trademark right, trademark use, Fair Trade Act,

Lanham Act, boundary of protection.
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PEFE"ZE'P A
SIS PR LR Hlis B

Fe R i AREHERES 2 B

BEZCIRR IR

A FABET RRE S L RRP R RS SRS R G ATS A 08 D E R
BEOTRLEMAREER A RIS B AT G FREY 24
A5 PLRE RN S K 2 K B

Jg‘ﬂ‘r’\**ﬁ‘ﬂa}v\:i r@*ﬁ"éwi‘i‘vi~ﬁu?‘

FIRAARBEEREL RO £ A5 ARE S PELTHRERF A
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2 B RARE B R L ML 2 A UA ) AR R

FIFCRPF ORVRARNE R 2k TELARZEEY L 2 PR
PEREEL  UARE S LM EER S A RRE bR AR
SR R R ATE G I
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$-% BELI [

&

¥ - BEEL T 2 AdmE

BEES BAYHKZ e KA T REP SR B [ FFRLAE T M
BHERES L AR FE A B RERE F AT R A 1
P FE A 2 2 B2 2 EE T 2% B U ERATM 2 R
I EFREEEd 2 AT TROG LB EER -
$—R m#ELd 2K

mEES R - PAESNN- 2 2RERE O JEEFRIAISA TR 52

- E S BAHES - ~ v T A - BRI (idea) RUE R I e ] L
vE UES- BRZESAT AT (expression) AR BE——FiEiER BN L3

Men T A4 (person) x’i‘%ﬁt’ v 3 (textually) (iFHiE 7 EHif » L E A ATAXH
S it eng ¥ At )~ ARE (visually) (B3 - ‘adgs holg 4§ o &2 B ol

fo~min® ), 43 Fi5EE A %% (livingportrayal) X 53 = ~v ¥ 1 E -

2% (name)e B¢ s muh - B T2 R F 2 R AHFT Lok gt g
FERs  mEI BEANTZBAF -~ 2 (name); = - PEAAREF
#x (physical or visual appearance ) ; = ~ L #1422 L R4FF » & & ¢ ¥ 33 (physical
attributes and personality traits or “ characterization”) °> - { 7 % ;Fk‘ 27 mEEd G
dp Tl A FARFEF SO EAL A AE DT R TR A R 5T
T ﬁﬁJaﬁﬁi&%iwﬁﬁ%ma§a$aﬁ@%@J“aiémé

REREE S RS R AHATY R RBR L ERG TERAT AR

4 Leon Kellman, The Legal Protection of Fictional Characters, 25 BROOK. L. REV. 3, 6 (1958).
% D. B. Feldman, Finding a Home for Fictional Characters: A Proposal for Change in Copyright Protection,
78 CAL. L. REV. 687, 690 (1990).
6 ¢ m A= 48 (2011) (BE3S =02 (VA F(EHE2 F PR U ALY FREEMKLY ) B
AR FREFRZET MALE MY o F Sofalp 1 ¢ LR (2007) (F FHRE) T
147 s 3= > 3 B o

6

doi:10.6342/NTU202501979



B2 BT R FEEFT BHRFSILR B AR n B

FEIGHIIE DN OVALREES AT LR R B -
P TR g RERY (RN ERREI 22 EET AL R B L
WAMZ AL cwmm o CREANGMET UV EMEIR A2 B R#Ed 2 5

R RN Y 1 = BN St

AN-EE]

P mEELI2ZEFP
F—& FRERFPL

miEEd BY Lehd A F I TP I CH et BEEHIA R A
H it 5347 p ¢ 93 & (the ability to take on a life of its own ) 7 » 7= T H {7 12 Ji 38
K s A I AITH - EHEA v F e B S LB R P E o SEFR NP
RBAUIPRREACREF S PV - 26 BBEFRHE S B iR
% f 4 it (anthropomorphism ) ®2 ) %33 REE * 7 HmHt & ¢ B p o e
R AFRERES S e R R PR REES - F R &
AEFHARRE BERCEEF N Y PO FERREAT N -

d T L RRE S 2 FRBERRE R TP T R SRR
I BBAR AR XL HRRER L AL LB R SRR T

Z I o 1) E g 2 R 2 @ (The Walt Disney Company ) 2_ 4+ & & ¢ T 3k 4 (Mickey

Mouse) 5 &) > £ 1F4= 2k F &2 £ por 2 Hpd > HERARE (L2 BB

CALPEAN A S 2 AR A S EnE st (TR {IEL)
(Steamboat Willie) 4z & & & B3% & ¢ a2t &P ~ TR 5 B2 ¢ 0 L

ﬂ jfi‘-h‘v} 7‘??}1\\_]_,’1" %io

" Michael Todd Helfand, When Mickey Mouse Is as Strong as Superman: The Convergence of Intellectual
Property Laws to Protect Fictional Literary and Pictorial Characters, 44 STAN. L. REV. 623, 628 (1992).

R T R R S R It RN A YT L P S
(2024) (Bf s R+ —ie 4 ¢ Fa5 s tbshend 2 ATy 246 F 1L
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¥z EHSEPES
Paftdd B A2 AR E > JHuHEEI R AR A
HHE A4 R eHHEET (empathy ) Fla st SAREL R F L X3 REE S i
SRS RmEEES MiT PR R R A R S % T4
2 AT R ORI FRREY Aa k- H AL ERRES LT B S
(fans); i A B m & & 2 I x"f—ﬁ i E e m 4t Z 3 B (reciprocity ) R fE
B®Ak ¢ 2 3 B % (parasocial interaction ) éﬂ'&‘i{&ﬂ TOoOMTREFERIR T
P AR E G T B HF e e RBEEFF TN BRI RS
2 BT~ T A3 B H73]  (Theself-expansionmodel ) 17 48 > % -
£ v p BT RF p A | (actual self-guide) PF > B A & ¢ e
EHARRE KRR A m itk d 41’?‘?1‘1%? BRI p Ao (ideal self-guide )
o BT EE X Plahp AFRAEA G 2 EEY TR B
( psychological transportation ) » 7= "F’J%EEE;F] SRSl N & A AR pF - S U )Y
IYg RAEBRE & gnlicd dpo T gﬁ——‘ Horp aop|enp PR Fe g Moigm o
AE R A NI ER AR TR AFRL KR - B FR AR S
2_ AT, o
EHEAS EF OB 2 B RR AL AL R L E2 i*v;r B
Foau g HGET A 2 R TS B e R A B R SR mR LR
o MR A S 2uR 2 FE PR RRES L B A BT

Y AR RS T TR RN

\\\Xr

TE R IR EY AL I A

¥ 3 & (2024) (R %&ig R4 —i ¢ BB e £ (ET R A F 2468
ElO—ll,ﬁa’—%ﬁt\ (2014> (d HE ﬁ—;‘%?ﬂ‘iﬂ'?’ﬁ HEa#HEL R R DL &) (K
FrEE) TR 97 111 °
R EARRE - AP - AR I HRE DA TR Ao CERBE R BT R A
LREYEE ST L5 4 MHAGRIR P ABENER LT 2 - FRBM G T EDE > BE
Eu B TR bEAAR BB TR A A XL A - A o 24 A ! Arthur Aronetal., Self-
Expansion Motivation and Inclusion of Others in Self: An Updated Review, 39 J. SOC. & PERS. REL. 3821,
3822-3823 (2022).
11 Randi Shedlosky-Shoemaker et al., Self-Expansion Through Fictional Characters, 13 SELF & IDENTITY
556 (2014).
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Rt HE R DEFRED G L R 2 M

BT FREL U TEAN A R 20 4 Fla T BT R
Tek 2 E@ AL TR TR R F A SE LRI R L p
RECH - FRIAFFREE LA AZ BF - BRI RE R Y &

SEEIREEAET RE T AR F LR R el 0 { BRI AREY S

EH w2 o A 1A E (artificial intelligence » AI) 2 B i 2§ & > fLEH
P2 BRI A S T RAIR P NS B ELFE LAY ST A A
HI LR EE FE AR THEAREI B EEHEI L BELE N
PELT R FARES B R ERABLT h 2 b PR § e A

A A E I 2 B o blde: ¥ £ T #4 ) (influencer marketing) 28 7 » &

[

Rl THS HH B 2010 £ 1 2022 # A > ¢ 80 i E ~F A T AT 150 R E

AV, NERRAPE TR A AR B 37T > R AL (A

4z (virtual influencer ) » i *+ % 3&2 o m#RPLTEF 2L 2L %2 1 E2ad 3

RAETE - 2EAFHF2RAJIBERI ¥l ¥l pRmrtiig ¥

EiEs R AR B AE EMERD PR BT 0 B ERES G B2

FrAtd o miREd 2 ATRIBHE O IFEF I AIT 2R ERE I RLE
R

Fomi@p ¥ idimkuks L LR 5ot A g IR

|
-
=N
™
bl
i

PoBEFEHFY AAHEEN I AR L AR FARE F o R AT B AR R
o FARIEBRE TeomiEH | Xkt @ o 24 p  Mauro Conti et al., Virtual Inﬂuencers in Online
Social Media, 60 ITEEE COMMC’NS MAG. 86, 88 (2022).
13 Sean Sands et al., False Idols: Unpacking the Opportunities and Challenges of Falsity in the Context of
Virtual Influencers, 65 BUS. HORIZONS 777, 778 (2022).
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BEFFLZT NEE X RH AL PRE TR H T 3 N BB R E AR

AN

~AOFFIFEAFEL LR B SR FEH REES P AR REL 2 B ER
2 AT A BRI S N  B- h A TR P 2 o
R=5 mimid 2532 AR

BEE S mibd 2H B SHA S DF S AT REL A BUTE
- BB blHet R G A dedhg e d b Ik # ) (Harry Potter) #d- (2% & 175
o EFP s LY

fo— BP R h%d BB G - FeenP TAGke R M S TR

x\-\—

St 4 s B Rk s TR FER SR T

Borg I #F7 g RN LRGBS TE A MAREA §o LA 2L L
TRHERE - NS PHRARE I EFERFAR LS B KPR R FThREE

BilRBF AT BT R LRI ES o

&~

Rao o miEsd L I RKErpREIFTY D3R a 2

K

A Ed

Bt B HF BB AER PR MR ARE AR LY R R GBE

N
e

BRET L PREIRETL HAHmPC a2 R TR AEE S REET

O~
it

«mH-
1—5

\r:l
h\

FARPMGRAT T A TR EEE S 2 R R B TS
AT mbd d R TE B 2 B E AR o
#—# <3 4&d¢ (Literary Characters)

S FAd G FIREA S AERAS LA A H NN F R

BlR28 o blhe (R BRSE) - TP LR F LA AL VKR
#t (JK. Rowling) # % 2. (* {1 #) (Harry Potter) -] 3 4 5|3 & [eb J 3
(Harry Potter )~ in Bid h et 2 2) (bR EI2 X h )22 ¢ 4 4
o f 9 R~ 7t I (William Shakespeare ) 2. 5 & 15 (# & %25 ) (A

Midsummer Night’s Dream ) ¥ e & [ 95, | (Puck) % o

14 J K. ROWLING, HARRY POTTER AND THE PHILOSOPHER’S STONE 21 (2014).
B A~ymstd 2z 28> %3 p ! Leslie A. Kurtz, The Independent Legal Lives of Fictional
Characters, 1986 WIS. L. REV. 429, 429-526.
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*F A2 PR AR FREHES 2 F IR EETIE L b
1930 # Nichols v. Universal Pictures Corp.’® — % %% jpl & @ 44 2.7 % (vi4
(Copyrightability) 222 » 112 H 2|gHE Y o jg )l 7| Bk 4 ¢ B AR - H 3
ENZHWAREE A3 AN 2 FERREEFRT UpRA @ &4 3L 5
FdE - AR 22 3Rt WA RRRE PP PR AZ BRI R 200 RE
HAILE P A EIEE AP R chin 4 (the gaps left by the author) » % % 45 1B
WOEEE R TR s e By £ ATFY FerRiEZ A HTRE S
REH IBEE G2 bl g5 &0 ¥ $FREFL 20~ Kl 2 132
Bt A3 RAEG - 2 Ree d plITF B T ehzd 2R mREY F LI S
LB - A IFR R 5k 4] 17 (Fanart,/Fanfiction) 2. 3 & ¥4 > fa gt 4] 174 & %
BAGEI A B Q0 R4t AH ) RFE IR B A HEE NS Ta b

2 L2 % (fairuse) B2 faszk o

1

¥ —%% Wikt (Pictorial Characters)

Blijdd 2dp- 2 B3 REHM R e > AT ¥ ANE TN
Az @ o B4 (1R {4 %)) (Youare Special ) g & ¢ chjfic £ 5o 4 (Wemmick ) " ¥
# | (Punchinello) ~ (- VLK) (NARUTO -+ b-) B &P 0 & Tagirg 4
(9F3%5FL 1) -(Day Offy B Hsmern & T2 4 2 Jo3v™ TR § %o
TE R E F AR S 2 VR R T S22 B, LT L A4
{ EF 1A% s 4o ¢ Instagram b A] 1T RE K G A iFen Depeik fL  fo TRk | 20

SRS ETETANE TS ST T SR LR Th

18 Nichols v. Universal Pictures Corp., 45 F.2d 119 (2nd Cir. 1930).
7%+ Nichols v. Universal Pictures Corp. % » B8 % - i¢ie 2 g A ¥ ;i b ¢ 7 b 2 FirfEix
# (Nor need we hold that the same may not be true as to the characters, quite in- dependently of the “plot”
proper, ...) T/ M AR L {8 A Araren T 7974 % 2% | (The Distinct Delineation Standard ) -
18 See, e.g. Gaiman v. McFarlane, 360 F.3d 644, 660-661 (7th Cir. 2004).
19 Jasmina Zecevic, Distinctly Delineated Fictional Characters That Constitute the Story Being Told: Who
Are They and Do They Deserve Independent Copyright Protection?, 8 VAND. J. ENT. & TECH. L. 365, 368-
369 (2006).
20 Instagram & HLi 4t : https://www.instagram.com/xiuxiubear/ (& {5 I B : 17/7/2025) -
2l Instagram *E 5.4 1t © https://www.instagram.com/turtledrawturtle/ ( £ {4 i % p 1 17/7/2025) -
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https://www.instagram.com/xiuxiubear/
https://www.instagram.com/turtledrawturtle/

rRTE T TF R, 2R He - ke

T4 AAE A (social media) 2. @ * + . % @ 4F R (stickiness) & » 4t V4L
HI o0 BT F TR 11T 5 (Creative outlets ) Z4c : Instagram -
Pinterest % ¥ 3435 & » 7 X gk = B (53] (T & cn@ g 4 2 4] 17 enid flf > 7 i

Bk ¢ & ApTing d s &9 23 5 4105 L Lfeg < £ LR G-
B b5 e d ERARE M2 BRHOmREFEFERY A RFEILEH
a5 e TR (T B B WAL s 2R Y B g L%
e B N S S L

hixEFEER > B btd XM FEL T ABARBBELFT LS F D

=t

2,

b

CEARTBRGEE IR Rn TR s 2 - Rk BEM PR

AN

TR L A 92 o 2 W2 F (E R R §2vE Y Walt Disney Productions v. Air
Pirates®% * ¥ 2 7 Rl b ¢ P PFE L BEMAR T > Fla (T s 7 52
iR F KA BV ERATFIFR2F AR eI 2 ART IR LR

By BFaEsRE o d LV B -3a e
¥ =#% ML J (Audio-Visual Characters)
F—B WKL
RFCE S GAp WITRE TR chdk d B P R B E T RE - REME TR

SELR B Al Ed UMM ARE B G RSP FRRTRLY o

Blaet E 4 1R EIEAT R (R 2 AB) (R OB I E 2 y) mini b i

22 Instagram & 5.4 kb © https://www.instagram.com/ningloart/ ( # {4 i ﬁ p o1 17/7/2025)
2 Ak A 2 2 82 (typology ) TrARFLAE S BE R P T R (LB A R
SRA AN E AR RLPE U R (RN AEER), 73 BA AR 22 -
Fo L PRI E LSS S e B > - B %3] (Relationship ) : ;% SR A )f'é}??.-
;Egg:{, MAB®MN S -~ p A (Selfmedia): 3B AMELAA > A LRFHSN = -
)%,'J,‘% T 54 (Creativeoutlets ) : @ p 2 A#F > LR 5 v~ £ 157 (Collaboratlon) i@t

=SPEN ? A LB o 24 ! Yu-Qian Zhu & Houn-Gee Chen, Social Media and Human
Need Satisfaction: Implications for Soczal Media Marketing, 58 BUS. HORIZONS 335, 336-338 (2015).
24 Leslie A. Kurtz, The Independent Legal Lives of Fictional Characters, 1986 WIs. L. REV. 444, 450-451
1986).
g5 Wa)lt Disney Prods. v. Air Pirates, 581 F.2d 751 (9th Cir. 1978).
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(vy—%) 27 & (WNX—=)~ickhp (8L ) T B (i) (Little Women )
# > d ;% B Saoirse Una Ronan #1747 ;% e% (JoMarch)~ ¥23 #+ 4 (J1iLff= % 5 )
(PAW Patrol) 42 enfj £ % 4¢ (Ryder) fr | Jj e % (Chase)~ i % ¥ B 3 2 35 {I %

SN R d o deIB IR (R A ) B E (VA =Y ) R (F/ES)

A5
= o

TRt A B RERE IR ER R 2 B i ¢ (Pure Characters )
Al Thd W B Fo e AR~ S o AW (stageperformers) ¥ 2 4 Jijehd

$AE  BAITEFEF iz d 2o iz T A# TR (underlying work ) 2 >

CF’

e ALY Lged %, d 7w FFAET BRI E 4 k2 @ oo bide t Pee Wee
Herman ~ Ernest P. Worrell » 12 2 A R4av L4 £ - pdeien P 2oL 4 | % o
I %S f Bk 2 ﬁﬁg#ﬂw%;&i%fgﬂ,;ﬁg ¥3 2 4o en

PR B bl APREEHEREA L BYR R T APERIE TR

B F A ROG T fAE S B A AL B R E PSR R
o v AR 2 ) (themepark ) hr@"F & 5 Bk 7.2 w1 L #F ~ &
CASFIF R SHN o SR ZFRGE O RRFE RS R

PRRE TR d e o FELARF2ZHE 4 AR AT B
BARELE ¢ 2 2R G oA MR A 2 FIRTEd A KT NE A RGF
F2FGBFTE R R bl N E AR o - REEE T BRd RpEL IR
BAEIFFRTEAF LD EAFE MF LIRS BT AT &
WP A URFEFN oG  EREETREA AT EAETRE LTS
FROoR TERRIEYFHEEERETEIER S LS AR IR REE R
2 A R KA ML Ao B RE A 2 BHFERZE AR ¢ LT R
FAAEH B AREEAREES AL Pl 1 E ho PR 7R SRR RAD 29T

3B it -

% Feldman, supra note 5, at 701-703.
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;/WE #Bﬁ’@—y\%‘}} = ?"ﬁ'ﬁl’lb 2T 17 F jirlr;t/

Ve

;YR8 5% (immersive
experience) % "R ERALH TARM B AT N B 0 L F A RERE & B AT
W FEolm 2 ;’”ﬁ d 3F * 43 7 8 (augmented reality, AR )~ 72 & § 8 (mixed

reality, MR ) # 8 (virtual reality, VR ) 8% $jbr > 7 2 428 448 HEREAS

Et

ZRE > IR HEY FER FHERENT . blde s dEd 2 @4k Stk
ERZ -G rGLEHEALL w2 TR IZF ok BRET AL EF
Lo B2 G s B vA S s R R o S FNE B E B BT
REES T LB TRAF S TR AR R LR SR R AR RES

p

P T Bk R P SRR

BB FMERRLS

PR IR T LT AR RS R - HFE NI A% oy
CAHY T L B E AR Hhe D B 3 % % B ABBA 2 B EIFTE
¢ "ABBA Voyage p» %1% m#~ & £ B R g8 P8 2 Rz HEsd (7o p 2022
£k R PR 2020 £ NiE 2 g FFE B Aespac w2 | YR B
AT A R T2 mEEd A od b Aespa 2 FdERY > B2 WRH Y RE2

BERA FE RS LAEE W S o AU E TR A2 RS D AR B

(XR) ~ iz

”ﬁﬁﬁﬁ%%éiﬁﬁ B (AR a#FH (VR)~R2&98 (M Lk
A FE (2024)> (113 %

&
B2 s m#EA s mEREE i.»#}»»f éiiﬁ*f %"‘3’? B
Bl FALEWL ) T 66 FimF BN A LS -
28 Paul Milgram % 4 #%& 1 T39 —m %08 4 % 52 (Reality-Vrtuality Continuum ) 2 %4 > 7= T 3 3

R }*%ﬁ«’ﬁ B A W 5] - @ Fghz k@S = B &S gt GUESEH T B (augmented
reahty,) ~ R &9 B (mixedreality ) ~ #53 & 3t (augmented virtuality ) I & #F $t (virtual reality ) »
Epri o 4% p ¢ Paul Milgram et al., Adugmented Reality: A Class of Displays on the Reality-Virtuality
Continuum, in 2351 PROC. SPIE, Telemanipulator and Telepresence Technologies 282, 282-292 (1994). ;
wile% (& p ¥ ) (Augmented Reality ) » https://ai.iias.sinica.edu.tw/glossary/augmented-reality/ ( #
BHER 17/7/2025)
2 izl (202) (FgfEpigammnizpg "TRELX | Ghfcrsr &)
https://www.charmingscitech.nat. gov.tw/post/%e6%89%93%e9%80%a0%e8%ba%ab%e6%ad%b7%e5%
85%b6%e5%a2%83%e7%9a%84%¢c6%b2%89%ec6%b5%b8%e6%84%91-
%e3%80%8¢%e6%84%91%e5%90%8c%e8%ba%ab%e5%81%97%e3%80%8d%e4%bd%a0%e7%9a%8
4%€e6%95%b8%e4%bd%8d%e5%88%86%e8%ba%ab?utm_campaign=pansci ( & {& if] g{[” p :17/7/2025)-
%0 Mark Savage (2022), Abba Voyage: The band’s virtual concert needs to be seen to be believed,
https://www.bbc.com/news/entertainment-arts-61592104 (last visited: 17/7/2025).
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https://ai.iias.sinica.edu.tw/glossary/augmented-reality/
https://www.charmingscitech.nat.gov.tw/post/%e6%89%93%e9%80%a0%e8%ba%ab%e6%ad%b7%e5%85%b6%e5%a2%83%e7%9a%84%e6%b2%89%e6%b5%b8%e6%84%9f-%e3%80%8c%e6%84%9f%e5%90%8c%e8%ba%ab%e5%8f%97%e3%80%8d%e4%bd%a0%e7%9a%84%e6%95%b8%e4%bd%8d%e5%88%86%e8%ba%ab?utm_campaign=pansci
https://www.charmingscitech.nat.gov.tw/post/%e6%89%93%e9%80%a0%e8%ba%ab%e6%ad%b7%e5%85%b6%e5%a2%83%e7%9a%84%e6%b2%89%e6%b5%b8%e6%84%9f-%e3%80%8c%e6%84%9f%e5%90%8c%e8%ba%ab%e5%8f%97%e3%80%8d%e4%bd%a0%e7%9a%84%e6%95%b8%e4%bd%8d%e5%88%86%e8%ba%ab?utm_campaign=pansci
https://www.charmingscitech.nat.gov.tw/post/%e6%89%93%e9%80%a0%e8%ba%ab%e6%ad%b7%e5%85%b6%e5%a2%83%e7%9a%84%e6%b2%89%e6%b5%b8%e6%84%9f-%e3%80%8c%e6%84%9f%e5%90%8c%e8%ba%ab%e5%8f%97%e3%80%8d%e4%bd%a0%e7%9a%84%e6%95%b8%e4%bd%8d%e5%88%86%e8%ba%ab?utm_campaign=pansci
https://www.charmingscitech.nat.gov.tw/post/%e6%89%93%e9%80%a0%e8%ba%ab%e6%ad%b7%e5%85%b6%e5%a2%83%e7%9a%84%e6%b2%89%e6%b5%b8%e6%84%9f-%e3%80%8c%e6%84%9f%e5%90%8c%e8%ba%ab%e5%8f%97%e3%80%8d%e4%bd%a0%e7%9a%84%e6%95%b8%e4%bd%8d%e5%88%86%e8%ba%ab?utm_campaign=pansci
https://www.bbc.com/news/entertainment-arts-61592104

310% plz b B { EENIRESE A2 B Ed BiFAeRE F — 2 VTuber(virtual
YouTuber) » ™ 2 > #RA A 2 P E ket i$ 2 m #4% = (virtual influencer ) # i #
%t (virtual idol) £/ > 5% o d Mt R & & BtigE R BF B2 RF LI
Bl 2RO E S SR IFERF LA HF S I R AR
EARTEIH P AL FLZONERERERE IR L ART LR
IRAZAMEF2ZFL ST PPRFARH LR 2 TR, 232 &
ALK o F ET 0 A IR A G VIR S T ATRARILE ¢ AR e R
Htkdpwo

P BARKE S AT E S LTI L FEF IR T
ik S AR Dlde  APBAETI E BEF R e FARS B 2 IR T L &4 A

FELPFREA CRAFRFNLZE A LR E CHREE S AL A S Lk
E
®

T
4
M-

FARE N ERG o2 B ITER 2 FALE Hps R SFR S
B FRTEAZFERE AN AR EBFETAEET MM T
ﬁ%iﬁ%ﬁﬁﬁ@—ﬁﬁﬁi%ﬁwiéiiﬁﬁﬁﬁagig$a@wg@g
BIFE P o307 RSB 28 A HEN I N340 &m 3 #3288 &
LA AR T A Ehd  BRIREL S (TN
Joo R o ZHES NIRRT L REE S A2 AR DA FARE
BRI v AT UTHRUBE ALY SR XM BATEREE S % T VTuber |

4 r}i#ﬁﬁkilj
1. VTuber

VTuber 2 £ % h>p ~ 2 ? T VTuber |, - #k p 2016 & Kizuna Al (&€ )
HEAAAAZRE P o A kAL S ® P F = VTuber o 3% 4 ¥

BE Lo ql g2 d 2023 2 F 22 e 3T 52 VTuber LY 7 25 —gB%{

31 Eachen Lee and Sunny Tsai (2024 ) f##% Aespa #7410 2 | < ~F 52 A~ 2 |
L R A 7 - A A S A S O
https://www.harpersbazaar.com/tw/celebrity/celebritynews/g61770149/aespa-fun-facts/ ( & {5 F T P *
17/7/2025) -
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VTuber #p B ~ 3] 7& 8 > b4 1 2023 & AR T & & & B ¢ " WirForce 2023
PR SET L VTuber ;7% T AR JFER L B ~ EE R RS
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4

MR A FTALEREE (2024) (113 £ BEEp FAEFL ) F 1070 g BN
£% -
3 ¢ 4a3A (2024) (£4F VTuber chad @ ¢ 2 4 22 VTuber ¢hBf () R HBP 2 ~ Fid g2
PR TRLE G 0 1
¥opMEE A Tl ERiEE > 320 F 108-109

16

doi:10.6342/NTU202501979



rﬁ.ﬁ—;m% o HFAT IR G s g%ggyﬁa 2_ A %2 VTuber 2_ i 43 ﬁ—a PN
23?%%%%%1ri%yﬁﬁiombﬁ)g%\§%¢ﬁ%ﬁaF:@w

e (identity) 3% ~ ke A 22 T 5 A 288 | %% - 27 p VTuber &

-
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Wt o A VR A S FBEY > { &R ERELA IR iy kg d
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Miquela % £2 £ ®F # % it 4 Baauer & {¥4& ! % #& (Hate Me) > @ 4 7 ff #& M /1AL
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B g o4ezE o HiRIE33 0 T 27 e
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37 Mauro Conti et al., Virtual Influencers in Online Social Media, 60 IEEE COMMC’NS MAG. 86, 86 (2022).
% Instagram *& HL4e 4t : https://www.instagram.com/lilmiquela/ (&5 FIfF P : 17/7/2025) -
Instagram & 54 1t @ https:/www.instagram.com/imma.gram/ (& {2 p : 17/7/2025)

40 %3 (2023)(IP & 4 348 - 5B OOSSO # 7 & £45+¢ ~ CRZONE £]9%4 £ & ¢ &k f7 &
Fh K& I B H s st ) https://www.openbook.org.tw/article/p-68098 (& 15 i ff P
17/7/2025) o
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advertising) 2. # it ; (=2 ) &M %2 L /M B ERFEMEHaEr ¥
A RAEE AR ET P ER R BRI AS S TR A - R KA R
PEHSNE pRECFEZ2 LFAOFEdS A R Y AR F RiRE T @
REMFFLIFTE FHC2 % (e ) ERE 2 RREE SRR 2% 2
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Fo GG BEREE G HFRARLIPRY ¢ 5 (- ) EAR T
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ﬁ

t

"7 #32%  (Uncanny Valley Theory ) § m#gpE -2 EF L 53 B
W%%%@ﬂziﬁéiﬁ*&’ﬁ@*@ﬁigi@ﬁﬁ? 1AL

7

NEERABRUT I RERRY KA P ER G EL L B

(authenticity ) ; (= ) g AL € B8 3R eI IEES

FHEE VAR ARG EEREZ AL LA B EENTLE L E R
B BTN G R E R LD E(2) WiTE gF Sk GERLF

LAPEHNE B EREET LG EAALE () FPHFELES

MR FT AT R ARG AL S B  REE DREF R4K

R w0 4D HEERNRY P %

4 Conti et al., supra note 37, at 87.

42 Conti et al., supra note 37, at 89 ; Sands et al., supra note 13, at 780-782.

4 Conti et al., supra note 37, at 89 ; Sands et al., supra note 13, at 782-784.
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T RRIFC B 2812 E L R 2022 ESE T 32 ME A

Nud

ELE S
W R R RIEZ 68% 23 1923 RE oA A E e B ER R

L4 B HEMEIRTIALRE AR SIL > PR 2022 £ XL 156 BE A

et
b
g

Ao d v BEE S PEF LR 2P (The Walt Disney Company ) i B 3 {7

=h{
R

BE o LT 620 BE ~ - JESF Circana 12023 # 23k d 1=l S | k%
2§ ¥ ¥ 2 (ThePokémon Company International ) = 2 % = = > 324# & 3f £ 108
B4 702024 & ¥k T & 4 HelloKitty 3&4 7 +i¥# & &2 = R #(SANRIO)
RIS Lu i L E ST RE AT

ST RS A E2 A kw BABE 02024 T 2025 E B AATERIE G F R E 2

MBI AT IEREE > BRI 32F T2

B PiFpE (2017) (¢ GAFTE N ) RREL FENRIITHMEN) R2dus~ F 08 mmal s
Eﬂ«% T E 2> > F 24 -

46 Katie Jones, TECHNOLOGY: The World’s 25 Most Successful Media Franchises, and How They Stay
Relevant, Visual Capitalist, https://www.visualcapitalist.com/successful-media-franchises/ (last visited:
17/7/2025).

47 License Global, The Top Global Licensors Report 2024, at 10-11 (2024).

% Id. at 14-20.
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- HBRERREIGE LR R I[P AN ERRIERAE LY o1
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v i "‘K‘—Lv— sk 2
‘l'i! (MlckeyMouse) 7T :\‘;f > FE_E' 50 ‘}i’ o

EE g7 W05 5 44 4o F &3 (Pluto)~ & % +§ (Donald Duck )

WA F RGBTSR 0 A0 T 1950 & R 4R A A FIMARES o
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EoE AR AENPINL FAAEM L NN BRI L R 2 A|IFRN R E
¥t E F KT NREITRE T RAEAES > Bde (PG & S) & 7] (Inside Out, Inside
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Bl A AT R AR RS R AL NL A C Y EE S A 2016
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2 RARE Y L EAD FE A B A R LS A E A AT

® Id at2.

50 CHRISTOPHER FTNCH, THE ART OF WALT DISNEY: FROM MICKEY MOUSE TO THE MAGIC KINGDOMS 37-

46 (Rev. & expanded ed. 2004).

SRR (2025) (f (A EF 5 2) (Moana2) slgFhA AL B g b e v 2 L ERA N

IP 5% i %8 % i £ $* ) > https://research.taicca.tw/article/60f113e6-661d-452¢-a7d7-10e123bc4da2
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5 Licensing Int’l, 2024 Global Licensing Industry Study 39, 42 (2024).
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47 RES. PoLICY 606, 606 (2018).
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B0 A EEFRELARLY PR LME B A AR Y R ) 2
AR L 66.7% MA LN 2R Y ¢ A ER e WA B FA A
AL R R FRRRERE RS R FE e 5 R A L SR

g4 S BIIET B IWARITH O U FRFG A TARE P ERZFLTE T

B g M8, B FARmEL ALTM? 3 2ERET FES FL BT
Bl EmpER AR R LA UAEEFEELER AT -
LI FRAAREI R PI EREEY > X AAIFEAT B A RS EX

R R R T YR P r T T s
Mo A HRIFET FRENAEE S 2P R T L AR A kB
B WS EERBIBEINAFE S AR EH A Tt B E AR

R AALRERLS ks THAIERES A EY i EeE .

116 14, at 606-607.
17 WIPO, supra note 114, at 71.

U8 Id. at 73.
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SR AR HERLI 2K

%

Fo 8 ERETARLS LGEERE RN

”i%ﬁ“ﬁﬁ’ BAERE S EA YN L FICRE BRI BER 22 8
FrES % A p b L IR G H RRRRRE A - - B %
BTG 0 A F R G  PRESEF PR RL R IR
FG@z 2ty R ks F2BHFEF > PRUBEEF= A Fpd JI* Béd
ZERAF TG RAEMANEE S RAFBF 2R o a - FR MR Ao
TREEHML - TR TF 2 G2 R, 2 THEMAREE 2248
2T e AR R E S L GRAER oo TS AR AR
SRR
B FREPREL R

FOTME 2 S RBE 0 BRE S 5 ENL R AT RS F R e

"% | (expression); H ERARE B LR B HFER T AR PR OR
EP R AR FETEZEIEADP IR T FREHRRE I RWEL 3w X
A MARAR AB AnEd DLITFEEY CFEFIREG e 0322 R
B G FREFBER  REF Y T B PRR BDS L FEMAR
4w E 2 % 2 | (The characteristics of characters single them out as the sole fertile
ground for converging intellectual property theories ) 1

A BERF FREFEE 0 3 1914 £ o Hill v. Whalen & Martell 0% » 1 <
Bied2mb e § 2 FITEBETHRIL 257 > 4170 TMutt 2 Jeff | (Mutt and
Jeff) 2 & ¢ 2 2 Bishop £4 » #7244 & J#! {InCartoonland) # i * i

3 TMutt 2 Jeff ) 22 g4 &£ ¢ TNutt 2 Giff ; (Nutt and Giff) » #&z¢ 23 H ¥ i¥

1=

119 Helfand, supra note 7, at 628.
120 Hill v. Whalen & Martell, 220 F. 359 (S.D.N.Y. 1914).
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oI N2 Rosei2 Frriknjdd e dd 2 JREPF ~ % 2 333~ B

#e# & T Nutt &2 Glff)j* e Mutt &2 Jeffo #7154 48§ dopt JLf2 > 7 37 L AL

y_
Iy

_‘lel’jj_%'g‘-n”‘l WAME T LR V_L%IFI% RS é»:}ﬁ'ff =z R r-x"é.‘l‘t‘”‘glfii’

A%k = 2 o #g i Hill v. Whalen & Martell 2. % #3537 Fid & ¢ 7 (75 F (T %

AR A A PLA TS P I R R E T RA R AT e H i A

153

TE T E RANIT 2 h R G ? WRARE L i (i 4
BAFERF) LT LS RPN 1930 £ A FRB LY ELT
THREFTEREEN I REEES AL @ > TR T8 H R TR
¥oehrc ¥ & T B B o 1930 # Nichols v. Universal Pictures Corp. % & ¥ 30 %%
£¢ T 2v bz 32 o E# 3 ) (quite independently of the plot ) 123 » 12
2 g %7 & 4 v F (T (Copyrightability ) 2. T 7 %4 % 1% 2% | (The Distinct
Delineation Standard )» 5 ¥t & ¢ 2 Fivigh > FEE TL g2 L F B
2T &4 T E L ®E | (The Story Being Told Test ) ~ T 4 w] @ u] 1+ | (especially
distinctive ) & fL 8 » @ 2 2| $THE B2 N RiRH LF o iTE K £ WY 5&%@%{& £
Z AP AAd S - RO FEHRBERECEN TR EEZE R P m
124

B 2P REFEE i dd 2 L -EAFH 2 10 FE 1352
FEOFF VS PR TERRLARS AR F TR m AR L 2 L 4T

N

B2 A FHRGVAGFSAMRBAAZA R ZEP R Fo KA B B2E
THRSTEY N REES FIRALTEEE Tan i (distinctiveness ) > 12 % 3% & TR
RPN FHEHEFES G I NFTEFEREPTRIE  Boa 3 02 1934 &

Patten v. Superior Talking Pictures, Inc.'®% » @ BTl # Fast b4 & 4 38w K Ras i 2

121 Id. at 359.
122 Kathryn M. Foley, Protecting Fictional Characters: Defining the Elusive Trademark-Copyright Divide
Note, 41 CONN. L. REV. 921, 933 (2009).
123 Nichols, 45 F.2d 119 at 121.
124 ”’I” (2022) GREFTR2HRREI 2 RE) R4 B 28R 2 MALE 2%
2 5 | 780
125 Patten v. Superior Talking Pictures, Inc., 8 F. Supp. 196 (S.D.N.Y. 1934).
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T A% % 2 %' Frank Merriwell Stories 2 (- UL e £ ¢ 2 " Frank
Merriwell ; & ¢ 5 ¢« ~ 712 T FrankMerriwell | 5 3 &2 &% > £ 8 S840
EAEZ FIEARZRERBE AR H 2B 7 ¢ 5 | Frank Merriwell, Flash

(The Talking Horse), and Captain (King of Dogs) ;2. 7 @ & » 27 if % & Frank Merriwell |

o
By & R4 2 15 & 1> (authorship ) 4pidt J > Jii > 30 F (e sl B & ¥ 174
ﬂﬂ@?Zﬁ%%ﬁigﬁgam»%ﬂgﬁ&%ﬁ%ﬁﬁﬁﬁﬁi%ﬁﬂ%ﬁ&
& ﬁs’%%“ﬁ%& LI PN R A A UGN EES AR | - EaE Al R &
RFEFEHREAE LT HmAd FRAARER > gy SHFREZEIFER -
EHhwmz o FFEREFRERFALSEY YR ES B FITHERZ 2 FIE
ENE P B RS IR P B E o 1R T Gt A 0 T

A G IR A R Hm R LR T mk e MR R v &

i
%
a

Bz .

Fo0f FEMAEZ 2HgBL T

>

D

i

(w.

o SEEBIIMAZER

.\.

NEARR Z PEA TP 1624 E e (%72 ) (Statute of

IS

B i‘fi/‘zﬁ',ﬁ LA
Monopolies ) » H ¥ 373 P 2 B I AR T U] > F'EZ SR A2 £ & R A

LARED BB  E R A48T D £ B K E T E (rade) RFP

(invention) ; {** A X 3 »c L iRz T FELFP > B A BT P d JC

1205 @ 1710 & 5¢ 7 2. (% 42i% %) (Statute of Anne ) 2 1714 & # B #% = (House

126 Jd. at 197.
127 Tyler T. Ochoa, Origins and Meanings of the Public Domain, 28 U. DAYTON L. REv. 215, 222-223
(2002),
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of Lords) z #\A18pie— #Hrr> F Tz S £ ARBIRE > v T org K2 (TR %

7

B SEAB L TR N DEAR 2 TRTARAA R XA LT o R frE s

N

REZFH AR a6 FREZ AT H B RABMEP » 27 0P TF
T2 LJEE R 5 5 LR 2 BT
H = » % Tpublic domain | — 32 # * + > T public domain | »* £ K& R4~ & 5
S g T s et HeF eh2 3 (land owned by the government ) ; 3 1896 & -
BREIdeg A HEMAREREY R Y "public domain | % 77 & £ A5 2 %4 o
AR M2 5 Singer Manufacturing Co. v. June Manufacturing Co. 1294, 25 24
:}‘ﬁ MEBJHEFEIDGE > 2 Ry @ L H " Singer | — 3# f@fxﬁ:%’""\
AR L R A AT o q % 7 T publicdomain | * 3 ¢h » (5 )47 g & * [ public
property |~ " common property |~ " publici juris | £F R 4 E S EAEBPEL 0 WS
3 1909 # ¥ (T4 2 @ < 3 * [ publicdomain ;> 12 % Learned Hand /# F 2. # 4§ {g
* > Tpublic domain | % 4 P & 5 5 i R4 fL D R 4ps2 * 100
DL AR R S B EMP ST H SR FE RN 284
B - BRER-28%HE > By T v £ 48 a3 8k K (often
the public domain is defined in terms of what it is not ) P iz TFEMARE (7
PECR AR Y ERY AR WL res A 2
() FEHUES D M F TR BT RG FE
WYL Bl RGBS AL ER R TR (2 ) RATE L EEE b
T2 2 RELE -PFREZ (Z) AP EFHMRELE D bl4cB {7 &
B AT AEfrPREHP () RAEEEI 2E R 28 P4
BB GO 2 VLR (T D F T E M AL B

Ploci R 2 WA Y LA HAHR o A By 2B

128 Donaldson v. Becket, 4 Burr. 2408, 98 Eng. Rep. 257 (H.L. 1774).
129 Singer Mfg. Co. v. June Mfg. Co., 163 U.S. 169 (1896).
180 Ochoa, supra note 127, at 239-246.
1814 at217.
132 14, at 217-220.
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BALG BEAHFERP 2R 8T A 2 R T LR $T A
TR (- ) BRI G- SRR R REL L ek R R
,\‘

KL R FIES E R R (2 ) 4P
HER AR PEFREEASR D (i) 2 5k s b B ARG H
B ORFIZ BN AR > P2 EEP SRR (Z) ARERY A AR
FHRES G 2P r a2 LR A dl @ % A5 bldet % 3 0 B
FHFHRA S AIARG TIES PR, 2R (v ) BERY p kit
e R A IR R AN o e B IR S AR g 1

$o i AL 82 EAR

BFCERA BB T AT G B ARE S FEMARY R
Az I F R L8 RE ¥ 20 T RHENAEEAS [ o B
§ 7 L drdl Rl 2 4F - 5 4 £ T 2 pliTs ko m i 8 LTz b e
(intrinsic motivations )~ *24] % f* £]1F2. %2 & % 2 A H ~ P2 LRIz § A

PE, wa KB AR B R R ERACH L

133 Martin Senftleben, Trademark Law and the Public Domain, in ACCESS TO INFORMATION AND
KNOWLEDGE: 21ST CENTURY CHALLENGES IN INTELLECTUAL PROPERTY AND KNOWLEDGE GOVERNANCE
112, 114-115 (D. Beldiman ed., 2013).
134 Id. at 114-137.
135 Joseph P. Liu, supra note 101, at 1417-1419.
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Wil- mEREd 23Ed TR - NHAFH-HAFER KRB LI EF
EfE% B2 A7 Hde I MM 7-UP S5 1% @ { 5 % dcg 0 2 41T K H

I PR EE TG 2 AR % FRR LB L FEEE T RE A LS

S

BAALFFELFRE S3H P Fi 46 IR LFRFLIIF L F i

A

Bk B0 EFHARL Y §F THARFLDRE R L R d
dORRI ewfF o RARE S 2 Reerp d {1t o KA LG AR < G T
iR AR R R R E R REh A BRGUER L RRE S 2
MY L R - o REE L PR R R TR > DR

FHRES o R IS G AR Y pd X PG RN R R EL PR
TR AES A R 2 FIERAIA T F TR RS R S R B 2R

¥HiZd B FetiTy FIM KRR R E S B0 DX AR RS e § DR ETp

TR R X LR R 2 PR R 2 B RinAe- LR
Tk *EF AL 0 @ a3 B RS e L R 24k 7(Disney Princess Line )

# # (Mickey Mouse ) ~ | jz @ & (WinniePooh) ¥ & & » % i &) o H v » 30 ¥
TR PR AEBRY ToAemiSiE2 A REZ FEBRLPEL  RFTE
APFE SLAAB TR @ FRNAZ 2T PR EERRL RN AL
fI* EEEd 2 A FERREES BERRZ P Pz - o
¥o& EREFHALH

LHERERE Y EERES 2 RERR - A 0 E RS ¥ 2 (Lanham Act)
P AR - SRR Ed 2 FITHEE PRBY FERERY - BARET 2
FEREFEDER > FERERES FERY  SE BRI . FP LR BIAN
EATHERS  H P2 ERRE WA 2 E 0 2 F VRS FARER o
I kRERFAT DA HF R

BN

136 Jane C. Ginsburg, Intellectual Property as Seen by Barbie and Mickey: The Reciprocal Relationship of
Copyright and Trademark Law, 65 J. COPYRIGHT SOC’Y U.S.A. 245, 266-268 (2018).
44

doi:10.6342/NTU202501979



¥ FIEHZ FHREY T RERD

1970 & N EFELARRL T 2 FITREETRE S  FREH R LS
BB 5 Al Wit 22 5k (fandom) v i @A LA F AR 2 EPHTF
B PR R A T L FAEA B F RPEREhRE &6 N E I X F (T
PR TRELIL G oI S P hERA I A FREF L FRELEL
B SAEMFL > NHRL 7V L EEAEL A TR A Ed - B
Fooo T TR A G 7 BT VAo R EIE R A
LAy TiEm A7 B2 T 7 R ENALE TR LRE Y EE R F
Ea o T R 2 p S AR N BREFAITE LR S T
oA e oo
Fo mEEd 2 FRIEM LR
¥-F FtidPHRRAEKS PR  Planters Nut & Chocolate Co. v. Crown

Nut Co. %

1L ko|¥R

w1921 # » x>t Fisherv. Star Co'®% ¢ #:u £ 2 ¢ 2 Bk ¢ £
PR RAZE R LI HREE LT T KR T 2Rk ta B4 dgg s
%i&%@g&iﬁ%éﬁﬁé’ﬁﬁﬂﬁiémﬂm T 1962 & > e pEE
Fitgz piREoniE s { L A P R, 2 £3&% o & Planters Nut &
Chocolate Co. v. Crown Nut Co.1*—~ % ¢ » Ji %2 Planters Nut & Chocolate Co. % - &

irfLd 2 rgargmad s HEpiR* 754 L4 | (Mr Peanut) 175 7 & >

187 Helfand, supra note 7, at 643.

138 Fisher v. Star Co., 231 N.Y. 414 (1921).

139 4. at 432-433.

140 Planters Nut & Chocolate Co. v. Crown Nut Co., 50 C.C.P.A. 1120 (C.C.P.A. 1962).
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FEHY -T2 85272 CrownNutCo. ™ N4 I | FHiIr -« A4 v 2R
PHEF 2 FE&AL B ¢ (Trademark Trial and Appeal Board, TTAB ) #% 4= & iR 44 5

6 iEa v £ R FLE &) 372 e (Customs and Patent Appeals ) 4% & & 3732 o

# 2 ¢ Planters Nut & Chocolate Co.** 1916 & gl — % B & 7.2 fo4 L4 xp
P (Mr.Peanut) o2 A4 S —4g A it o2 § 305 % > v 5 ¥F ok e i

Fom AN EPRE P LR R oA RIRNR AP E R &

PO T THRTPIENRL B EFREERY 0 f ZREYE R BEZ S
S EOF R 2 R AZE 35 RE A B AR R ¥ 54 Crown

Nut Co.2 B R/ E - BEENRP F 2 FhEsEi-2 W3 > L5875 mebapd & &
Fo S B EaiER o AR ER ML A RGRL A PRRT AL et B RS

FHA R EHRMBRE CE AR A EE LB A Pl TABp

.A‘.

TR E S e e AP AR 0 E EE‘-‘E%Z FaEE ARG kp - KR (Tt
seems clear from the above illustrations that the marks of the parties are distinctly
different in every material respect and that purchasers would not be likely to attribute
products sold thereunder to a single source ) 14! -

Ao FRMAE B RE S BT LRIFARF iE o L 242 Rich Z
Fihad o % TEAFALZT 3 B2 FRFHer o8& T3 A R
GHBE &0 A E 2 - FM e A4 b2 4 Crown Nut Co. fegt 3 22 2 B | eh
P E R R VAR R E BB RAS R o B0 FEER S
BiRZ T ER g TEREER Y ¥ - B A A2 %G (T
PHEHAIE AT E R S A A n AR TR TR AT A

S AE LA A A TR AN SIRE NI A BT B

141 Planters Nut & Chocolate Co. v. Crown Nut Co., 128 U.S.P.Q. (BNA) 345, 346 (T.T.A.B. 1961).
12 planters Nut & Chocolate Co., 50 C.C.P.A. at 1126.
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£385 § 0 A fRRR R ORIV A0 F iEF e ¥ 2 section 2(d) 2 &
JE? A i FioMartin 2 F R AR R L oA L HRZ R —"Ffp o Al R A

ROF]E A RS BARA LA LB A BB B AR A EA

e

7
~

=t
q;é;

o F e d R BELY LB F RaE o2 ¥ g

= ﬁ/z{i;%i,ﬁ‘?g%#ﬁ%ﬂﬂgi% _L.gp * (exclusive> s fR‘;’PK/Z]«_f 7 _"E E] 1A iﬁq}; o '?:]z t-“_

ERMEEHPEPNE SN AR - BEA AR AL ARTA A% 0 Rwmu A
NCRCE B el

Y- Worley #FRIEFHLL  H 47T R EREERGS S EIE
Foma R DR A 8 - A 2 BT R R AT &

FPEERLR A CEIERASTAD @Y o B BFrs4#i2 section2(d)x A% 2 T %
Her & T2y > a s mEHgA2 TARE gL * | (prior and
extensive use ) 14° - Kirkpatrick i LA A PRl B EhE 2L it
AERRLIAERDAAPN A APT o m A g A2 R FEIL L F R R Crown
Nut Co.z w2 WA FRiip > BV 2 A2 2 GG E2Z AL BT %
B0 AT PR S AR RS R FEPR ) S M B R

T ke 0 SR LT A

Wi

FARZ Y Gaip B2 4p et

BRIt 220 i REERFLR AT C BT Qe iR OB (%Y
Py B i) %Lﬁéﬁﬂﬁ%ﬁwiﬁiﬁg%@m°

BED RGN RBES NAFREY P FER A LRI < IR

143 See 15 U.S.C. §1052 (d).
144 Planters Nut & Chocolate Co., 50 C.C.P.A. at 1132-1133.
145 14 at 1135-1136.
146 14 at 1136-1138.
47

doi:10.6342/NTU202501979



PR 2L 3% -

FR G ORTBAILARGE A GBS L TR £ FARE T G

pau)

[o=2
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1‘+—

G O EA PR EARELG FARRERDOT R blde Ui
EERERCTZRREIIFHFELR VAL ARBEFTEALE > F LR
PR A v o i@ A2 B B o Ea WIS REAp Ry 2 T ERPR
pres DR Ririe * chgg A L g | 2 A st wl-*ut“ P AT IR E S FRFEY R
A e LB RREGAES R R FRAGES DRG0 BF L

’M’Fﬁ%ﬁﬂ}i ﬂ»fwﬂ AT AR BB R BRI AA L TR T L4
FRBAY NINL e R blde AE2 T4 R4 F Nt ek HH T2 A
B g s 7 m R R aE R Y 20 B A b4e ¢ Planters Nut & Chocolate Co.#-1= 4 %

RefFm b a i vt L2 5 Forg i FiRmikz 200 & @

B G 2 @Y R PURA B F RS RGN L AL R
AT P

Foz & FREAFELI J AR EI 22T 2] 7 44

ZAFEETAEAY > NI EG R - RMEF FE A FRGL A F

N

B s hBLI ATRE R £ L adE b F R B X f FIE S en ] B

MARTLRT W A T EL R R it NS A R AR o ﬁﬂse%ﬁd EHRAES B

FRABAG P F o B ORGP PF R G SN PRGR T LT A TR

AREIFHRERZP BT ONRFFARFREARESE SRS d 2 {10

g hT o

(2) FredpHeas i
WAL FES H

P FREARY G P ROEY ML ERR A IELFLF R AN AW

Sn A A g B AR SRR FIMT L F R

Fi B i P 2 W% {12 F 14 (United States Patent and Trademark Office,

USPTO) -~ ¥ Mp #F @ EfiAL | ¢ » & w2t b 3772 o (United States Court
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of Appeals for the Federal Circuit ) i ¥4 7 *4 #* ;2 section 2(d) » 3R % 3307 a4
FEZHETE R F R SR A "ffﬁ?ﬁ I ) H Aok | FaiReRt 3
¢ 2952 FM 2 & ] 27% 2 (United States Court of Customs and Patent Appeals,
C.C.PA.) ** 1973 # Inre E. I. Du Pont de Nemours & Co.'%" % #3& & cht = B 44 28
¥1% (TheDuPontFactors) £ 7% 4™ > H ¢ $7 pFE ¢ Frifha i
(&8 - R4 ~ @ * PFRF ), (The fame of the prior mark ; sales, advertising, length of

use) TAREF FIAtp Ak F LG R o A &A%Y FE I L9 Kirkpatrick i# F

AR S EALL R R AT AT AE A P L F LRI R L
AL RS SR RNEHNF LR R AT 4

Pz o F LA BFHRTER LT RS 7 DR AR TR RS

4

ERB AL IR A T L H 200 e R R PR 3R 2 2022 & United
Trademark Holdings, Inc. v. Disney Enters.}*®% % t]: 3% % 2 £ & Pro m# s 4 5 M.
Barrie 1% [ Tinker Bell ;> 3% % ¢ & 1904 & 5 = &30 gk ) (oL 878 ) (Peter
Pan) ¢ » £ 1911 & 1 aen (@@ foi ) (Peter and Wendy ) — 3 @ #ds it &
T7 FRME hiL oMo RO P 1939 EBE R AR TR T H
F U mp e E T PRI EL PO SO LR B - E
H

1953 &# tpeds 4 T8 (i85 ) (Peter Pan)» H 2123 4 R 5% A& 1 Tinker Bell

"V

j

A dod g LT igTeR ER 0N ) %0 B - REAlRE R T nddy o

FrE g mE Pt planind o (2w LR {4F 4B Tinker Bell 2 & ¢ F R32p

<7 1&¥ 3% United Trademark Holdings R p 2013 & 4=4a )

A

Fairy Tale High % 7] » AR p F LR H@ TN ELER 4T > ¢ 420

1321

( Snow White )~ £ £t 2> 2 (Rapunzel )~ pE=% 4 (Sleeping Beauty )~ -]- # 4 4. (Little

Mermaid ) % 5 A # > $718 114 7 F > & pFHP ek J2 o United Trademark Holdings #

147 In re E. I. Du Pont de Nemours & Co., 476 F.2d 1357 (C C.P.A. 1973).

W8 4t (2023) (FRF A4 B ER2A) T 174177 42 > T 3 B2 o

149 United Trademark Holdings, Inc. v. Disney Enters., 2022 U.S. App. LEXIS 4954 (Fed. Cir. 2022).
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TR PRT T SEARE S - R TR A E A T R FE B B
Mg d i@ 4] 03 B 2 3K A g Tinker Bell » ﬁ*izr}\?' a4 RSP RHE

R & § — Ho i > United Trademark Holdings #1147 3 2 5[] % &7 TEEN TINK |

% TTEENTINKERBELL | = F ¢ 35ap b dp 2 # 205 - - v iy Toeiy | o
B o fr%t“ b 4R PR e 44 F section2(d) 0 < = L B L REp R R
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A 8- RIREAER o JRd AR T F1R 2 % 2 FR
2 ek AR g Y A @ 2 AFE AR TR RS I TINKER BELL
Sl frip MIRE AR R % = 2 RL % @ Bk s P TINKER BELL
b4 35 B AV ol s COorAREP F LA TN T HIRB A &
Ao E Y g Rk TINKERBELL Bh2 A 2 F ¥k 2 R g HR?
IR 2 WEER O BB REMRAEH Y 2 T 4, (ordinary scope) 150 ,
BE AL E BRI ) A FRF RS LER D §
MR IR fF e VAL AR SR @ L LR Fla T
S

#- United ch > & L322 R4 2w L L A& SfcofRis k7|2 ' h A &

Rl

i3k # 4 TTEENTINK ; 2 "TEEN TINKER BELL | < 3 7 #f3xp o

United Trademark Holdings % f¢ e B 203w F 32 Fadede F 37 P RR 2 7

‘F

BB LFo iR AL EBRTAFLIE gL AT AL F T AT
WIDHRHRORERR AR A AR EPMA Y g RE RN EFY
i § ] eh %3 (But the Board could reasonably find that the mark’s commercial strength
was strong enough to counteract any conceptual weakness, allowing the mark to be given

an ordinary scope of protection ) 152 o @ $}+% United Trademark Holdings *7% 7% i# %

10 Disney Enters. v. United Trademark Holdings, Inc., 2020 TTAB LEXIS 336, 28-30 (T.T.A.B. 2020).
151 Id. at 49.
152 United Trademark Holdings, Inc., 2022 U.S. App. LEXIS 4954 at 9.
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T st ARk T RIS e dn g TR L BB R L S A 2
A & F cnF TR 0 T A Rk United 32 X 4p88 413 p 2 3K & 0 TINKER
BELL % ¢ | (prolong its copyrights in a fictional, public domain character” through

trademark law and, in turn, prevents United from building on the public domain to

create its own version of the Tinker Bell character ) 3¢ — 2% » ;2 po R w J& United
Trademark Holdings & it 22 ¢ ek ¢ B iR R Ao F (TR aud 5> F 4851 24

£ b P ﬂ‘%‘;\qﬁ PR ET 2 Firfez W o> BofS v adF FIRFLEDL R

iﬁg—iz i"
dH TR F LA REDAMOTRE R RS R AP T
SFATH RS o A g Y AT A Y R IE SR A

EFE Rz a {FHRELLIRFLFRER Br & LB R btk AT

Bof FOORIPHRERE R REI AU MK
- P AT iZ{EHEE D Walt Disney Productions v. Air Pirates % 2 DC Comics,
Inc. v. Unlimited Monkey Bus., Inc. %

1. 'Walt Disney Productions v. Air Pirates %

(1) »5FF

+* Walt Disney Productions v. Air Pirates'™ % # » 4 4 Air Pirates ] (¥ 7 1w 4
R&d 54 & Ak 4 yn2 v F (Air Pirates Funnies) » /& 2 Walt Disney

Productions F]m 1 R4k 4 cng| iFiE F Higj o= B F (T - B T f#gu 2

153 J1d. at 17.
154 Walt Disney Prods. v. Air Pirates, 581 F.2d 751 (9th Cir. 1978).
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¥

(2) BRI
NEEG p o AR ERGY IR S B S FTREES T R A K
195 1976 & F T4+ section3 2 2% > FIE2 RE 2 HERiTE? TF7 X FiF
8 K enie = 384 | (“copyrightable component part” of the whole work ) 2. ] i ts
BRI PAITSY BB A o a Ul Hphid 22 R EHE fr%ﬁti’
ERRERE R LI R R PO N S A Sl . Rl
2SN A RBER B AN AR Y g o R H A D aE e R
@ > % P2 Warner Brothers Pictures v. Columbia Broadcasting System'®® % $; # 2
"4 ¢ W E R H | (The story being told test) °°» & Fw L R & & T F (T
(copyrightability ) 2 f% » £ 2 43003 i b R32% £ ¢ 245 5 © 2% &
A& 3% 2 (Both plaintiff and defendants do agree that the depiction of each character

as it has been developed by plaintiff has achieved a high degree of “‘recognition” or

21

o=

“identification”) ¥ » Fv e A SR FP R ApE S0 A d A F R
FrBdap e ARQNEFHFEIEY F 2 Ao il o A RAR S 2 AN
L2 T LB EE LS o

H =t » >4 3% Walt Disney Productions 2_ & ¢ & £ X ¥ (748 R (5 » > 404

AEE EERMIYIRER B T Wi iF- F 5 j2 24P Benny v. Loew’s

\I'

nc'lSS%Jf}i&_;}g*ﬁ‘% v 27— B A0 Z,; ‘@i,b A irg;.mg ?‘rp\ K A Ejpe .g ;r%ﬁJ
( One cannot copy the substance of another’s work without infringing his copyright ) »

I P i AirPirates © A% T @ #3Z h A A Ao ¥ -8 1F = & | (whereveritis

155 Warner Brothers Pictures v. Columbia Broadcasting System, 216 F.2d 945 (9th Cir. 1954).
156 Jd. at 950. ZEE 2 £ & ¢ F 7O AR At i Ay E 2 1) F (v R (It is conceivable that
the character really constitutes the story being told, but if the character is only the chessman in the game of
telling the story he is not within the area of the protection afforded by the copyright )
157 Walt Disney Prods. v. Air Pirates, 345 F. Supp. 108 (N.D. Cal. 1972).
1% Benny v. Loew’s Inc., 239 F.2d 532 (9th Cir. 1956).
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drawn will seem arbitrary ) 1%t i5 F A LI ¥ 2 ZHE2 PR wHAkEEH
HEEEF L2 2ZEF ‘ﬁj Mgz %- 31k PE#@mF‘}FW’/ZF’DP'\‘F

EZUEEERY RAcieSHR2Z R T O ERYT - B FnRERE L AR RE
ReZrpdipfy RiEF LB R L OBE X AL BOERT > FiEfEL Bk T AL
AR oo Bfs o EFR 31 % Nimmer 2. LfER > P FH F L R IFE2 i i

s 7

CRBHRLE RS LRSS E S ey B R R F R R

ko
=
pulig
:‘\
3
(\x
|z

AN AN RL2 5t 4 T EFFITREE D S HER
BRI T aRLRE LR Y A BB FSED 2N GAFE Y RASZF R
Bie? gL Rk ke g FiTEM A K EHL -

ZER R ERREAHEE L2 ZELLEF ARG S B HE
Air Pirates c4p B :”.ﬁ'liif?"’]f#_r;\l TR F TR EE S 1 A T up My R
U F oF EE | Y o AirPirates 5154542 F 370 f F FIL 2 BANE 4 i b
FERE A EAA AN R F L LTV F N T LI 2T FiFR
BASTHERY s 2R EF 0 P RAFH AP BT R LR

7oL

218

B2 FEREEORZ M F L PRI AT G 7
ek iE ~ % (while many literary characters may embody little more than an
unprotected idea®®!, a comic book character, which has physical as well as conceptual
qualities, is more likely to contain some unique elements of expression ) 102 » & & % ¢
wd R A F 2 FiTHEEEE 7 X Warner Brothers Pictures v. Columbia Broadcasting
System % Bcte L2 F2 5 o

BA AR BRI R rL BML A N AR AR Ed dof P B
XvgE o @ B BiLo R3u4rR (the widespread public recognition ) ; # =t » 4] 15—

AL TR T R ARG 5 1 R L 5 €& K o AirPirates 2 @ {1 ¥

19 Citing Netterville, Copyright and Tort Aspects of Parody, Mimicry, and Humorous Commentary, 35 SO.
CAL. L. REV. 225, 241-243 (1962).
10 Walt Disney Prods., 581 F.2d at 754.
161 Citing Sid & Marty Krofft Television v. McDonald’s Corp., 562 F.2d 1157 (9th Cir. 1977).
182 1d. at 755.
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EHEET A A4 b A EAMENE POBEE B KELEL &
5 % ArER 20 Bt Benny B 0 e ¥ 2LABT YR AT H 2 A5 B R
Bmmﬂﬁm’ﬁ%*ﬁﬁﬁﬁﬁéﬁa%%@zaﬁm?’@&@g@mﬁﬁo

BTG b PRE RN W F AR AR B 2 R T A

M F A iR e AR &

‘W

0 F ST B S AR o A 2 g B

AR H m AR AR AR ASFETG T R AR R

2. DC Comics, Inc. v. Unlimited Monkey Bus., Inc. %

(1) 6% %

** DC Comics, Inc. v. Unlimited Monkey Bus., Inc.1% - % ¢ » 3 2 4z £
(SUPERMAN) % #¢ 4 % 4z 4 (WONDER WOMAN) & & ¢ 2 % {74 ~ 7 154§ %
7 oL s R 4E - 452 Unlimited Monkey Business, Inc. (UMB ) 2 Monkey Business

t(c N

Singing Telegram Service (MBSTS ) ¥ 878 7 #8 (singing telegram ) 2_ #2148 % £
FIRAE 0 B AR EPRFEZ A B A ¢ A2 S (SuperStud) 2 F# F4F (Wonder
Wench) » fdd “Fa] s AFE £~ P REZ LRI ZH 4 L4

2 4p 2 fie» DC Comics, Inc. F] @ # 773 3RAL 2 (7 3 3 F iR - FiFxfEz 2

NI ES o

(2)  Erai

;—»\-

AR RS  BRGARL R Y R L PRSI Z R R ET S
RA S K ATy 0 MR E TS EF 2 B2 section 3212 4 & % section

43(2)%° 2 M KEF F L VAN N HEA D AT HRE 2 R a bF

163 Berlin v. E. C. Publs., 329 F.2d 541 (2nd Cir. 1964). 3% |- th 1l g2 5 (F £ F #8% R (T4 A1 2 & 48
BitRE s 7w Depde o] ) 2@ fIH %2 ﬁ)}? (Whether the parodist has appropriated a greater
amount of the original work than is necessary to “recall or conjure up” the object of his satire ) °

184 DC Comics, Inc. v. Unlimited Monkey Bus., Inc., 598 F. Supp. 110 (N.D. Ga., Atlanta Div. 1984).
165 See 15 U.S.C. §1114.
165 See 15 U.S.C. §1125 (a).
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ot AL A%EE CEL

hARFEELRY ORFEMNFREZY 107 E0 L 2 A2 B

By Ee R - v 2P R s daRr LT LH FEFA S Y Ik

2P - R FEREETEDORAFT = TR IS B FIERERS
et

TR R L F R R TR B R

947 F e R

PR AFE RS LT B B ES R AR 2 T 42 2 1B
RFIRP oS F 2 BT o F A TR R R R TTRERD T E e e
BRI AT T 0 A B MR PR e (A FE R Y
#enl % 35 % (“all-American” image ) 1% a4 (7 s ELIRHE S AR RA
TIREpd R 2 PP TH o R AR FERE B A -
B RE TR I E 2 H AR Eikderk o B BRI TR TR

FFCERT 0 BETFI PR G 2T RE L FHIL

3. Hi-fi

(1) &g|eRER?

M AR TR AL R FCHEA PR RER ) 2R R

= FEAE A B4R X ST I % o L2t Walt Disney Productions v. Air Pirates %

167 See 17 U.S.C. §107.
18 DC Comics, Inc., 598 F. Supp. at 118.
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P b dkd BEV b R F TR HETE o B2 R Bp et 1930 £ & -
sk b 272 3t Nichols v. Universal Pictures Corp. % 5 =< 4% ! iﬁiaﬁ:}%‘;f kol 3
( The Distinct Delineation Standard) { % Bt ' & ¢ ¥ | &% (story being
told ) » pb 4B 3E A EH 2N % 4 i b 3FE Rt 1954 # Warner Bros Pictures Inc. v.
Columbia Broadcasting System Inc. & #7#% 1 » & & § & i+ Tt dec® 4

¥y 483 3 2 F v 3 (conceivable that character really constitutes the story

”‘n'

beingtold) 1% L hirw d R 44 ¢ EBEE S FENIRE LT 2 B FERE

g3 m] & (“recognition” or “identification™ ) » {& K PP FEELP Pt s B 47

W
Cm\i-

e

A
Por i Ritdd BRI dd EME AR ZBEM e DR PRSI
2 g F (gt ir S b o B S F R PRI AE 4 Wi bR
oZRmRNIRATIRL IR FEI (I XFFFREEL R B -
HEYE4d FHRIVEREIEEFZY AR F RN LFAY FRERD R
FOAIEHEANA PP AR F T2 B AREL SO

H =% » 3% DC Comics, Inc. v. Unlimited Monkey Bus., Inc.— % » j [ & 2| %7 % iF

BEFHS LR B R SR LR AR AL 0 £4

=
&
e

Tin v R F R R (v S A AT BB sl e a0 B A
4rfp 1984 # £ % ;% ez Sony Corp. of Am. v. Universal City Studios, Inc.1%% » #3%
£ FITHEAPM 2 4 8 N gD FRA L PAPE 0 A B4 T 44 Unlimited
Monkey Bus 2. {7 % ¢ " M4 & ¢ BRI B8 PIF T HEHDEE 5% > Uk
TRFARAED Fenn|8rd £4 » 0 FIFREILR * chifFfyz @ o

*
g A Ao E bR

e
Qe
@"

SE T PR o R PR R F TR R B

\\\_

HETofaiv oy B OMIRR G AR E S P IR IR E,ar:;ggi - g4
R AT > AT - 2 i e s K R e £ R R R

EEMSRR R TRk SR o SRBE L aE ¢ LA Aot R A

169 Warner Bros. Pictures, Inc. v. Columbia Broad. Sys. Inc., 216 F.2d 945, 946 (9th Cir. 1954).
170 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984).
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Pl g4 22 B RhFHRLI FIFELEHEER R fd & S E BRI
R T HER PG 6 B2 FrfEs A LRIPR &6 Rt 4
BRAG LT - AL PRI FEAR RN LA % AR e R

Ml F23 % FRERE B

(2)  28%pdfI* 3R

F-S G oA FEREFDORT 4D JIr B4 T2 R R T HFRA
X2 A2 AF R G SRR R EREEZF-BIFFI 0 B

Rt HETR P E R E S ART L AR RAME - F1A 0T uF Bt
Roivenf @t e Bkt AR g EAETN A P HT R LI G B
A R ERCE B o e A F PR SR Y BRI G RA S AE Y
ARk R I E e P 2 URE R L P i (SR 2 R
PGS AP AL A U REZATERL G R T R AL o
CEAGEREARN Y FEEFDE T REF L LI PRI > B 2B
RERFNRIEFT A ZEFLEER -

FoP EFRBEFTERFEEZHYESE D Warner Bros., Inc. v. ABC %

1. HH%R

Warner Bros., Inc. v. ABCY % #44=hp 1982 # ‘o s % ¥ & 2 Bucnd) i » 33

se

i % 2|48 v 7 K 2 Warner Bros., Inc., Film Export, A.G. 2 DC Comics, Inc. (T
# Warner Bros ) » ¥4+ American Broadcasting Companies, Inc. ( * - ABC) % %
= * # 2 Stephen J. Cannell Productions 7% f& » £ Warner Bros # 42 + 3% » m ABC
TREFTEEF Y R IRP R Y BRACK PR o B B Y b R i M R B

A3 & & 8L Warner Bros #7F 2-42 4 (Superman) % ¢ 22 ABC #74] 1

o

2. Ralph Hinkley & ¢ .7 4piu o ieam S fdg 4 £ 4 chF iFfgizd ~ 72 2T 4k

171 Warner Bros. v. ABC, 720 F.2d 231 (2nd Cir. 1983).
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AR o AP jSAE A & 2 1938 E 3E4 12 k > Warner Bros i iE & fE 7 g £
%‘ﬁ%ﬁ%‘*%ﬁﬁ@j%%iiﬁ’%é¥iﬁ?éﬁ\ﬂﬁﬁﬁmﬁ&ﬂ
goWrEFL LIS g A 2L TEE® 1 %2 % R4 | (Truth, Justice and
American Way ) m $en¥® & 4 o £ H 4 1978 & % {7 ¢ (Superman, The Movie)
(Supermanl) % 5@ RF B enE & X7 > @ 02 5 P L F R4 FF A 5D
BEREHY > ABC 7R iFAg 4 ch% e F hT A & T Superboy | i
Warner Bros § & p (T @l iF4e * F B 2 74 (T % > & F -7 ABC2#% % -

%% i3 » ABC £ 2= Cannell Productions #l 1% The Greatest American Hero )( Hero )
i Ep o g - BHEARIAGAT > TP 2 DEARE &P &G
RalphHinkley » ¥ — = 2 *FEEFAZ A 4 T ~ 3¢ KfFo 8 AF +iod B A2
2 A Gep APREL T URE T BRSBTS R s HITE

Rgiv A ARE R R T SRR Rt g e hit S AR B A iy

@ 5P 2y 4ot fy i Hinkley ?ﬁﬁgw—@ﬁgowﬁmmm%o
T e RE fjﬁ?;’ﬁ e peak 8 Y20 d 4 WarnerBros 3n i it 4 &P 7 @4
MR TR GE S RS b BILE > §iE 1976 £ £ WEF S 101
SR 2 2 AT T > R a2 F R R SR AT R
B R 8 AR A g Hero fjl B 2 A 414 15 0 - v 2]
A-¢ By v H 5 it £ 18 3 3k > Warner Bros # JRY|A- 5 tm A b 27 o

2. FEkE|E-

ﬁiﬂéﬁ-i‘g\ /F*Eml :"E HE'}"’K = %/mepi#ﬁ»|:»i}?%\*iil/’v\

Rflz € & Mok % Nimmer %422 = #4——F R 2 o 2 niF R A8 8 2 5

FRBRINFFAFONE O TIAEALDTRAEFI 26 3 iR 2T ER
AT ARE AR R AW R IREA G S AL

12 Warner Bros., 720 F.2d at 237.
58

doi:10.6342/NTU202501979



T D o TR Y FEF DR G » 0 5 DRERAEG AL ¥ F
Bt oo SRR A & TR AT T R (R R B IR
B HH ATy i e LA T & ¢ a8 v & & o
MG F AL ET R o RELFVRABRE LS 2 pitEE LB o F U
ROPEEE s A FAT LG F AP F A A R F TR 4
§ ey B2 R

B o MU FEFTESFT IR 2R R TR RR (de
minimisrule) % £32Zi * K R| (fairusedoctrine) & {7 2|&7 > F iy £ * R A
24X TR IF ) q Al 4 o R TR B A d iR D F R F IR
Jﬁﬁ%@'«if};ﬁw’v EJF LMAAN RSB ARED T 7%§§Jﬁ’ﬂ¥
AR - SRR R TR L S NI S Ry T
S B L A ede L AR AR E <] o

AW RRP RS Hero jl B & A48 ® 4z £ 2 #32 (indicia ) » Hinkley %
AZA P Z R 2 FRGRACT AR T oSS R 24T TR IRAA DL RAck
- BHE P TR R4 EIES A P | Hinkley | 8- B2 ~ 2 FRE
FEZE 0 BRI IEL T Ei 0 DAL BBEL AR d A E o ¥V F R
ABC #77 T'd & 4 £ % agba; WA - LR Add | 2Rk R 24
N SRR S LT WSS NP N LS ERE:

B MOt Hero & ¢ & % 842 < f1 b AR h1ei 5 30 0 21

TIE AT RENA FHLE XA dBarTk o AR R S R
‘¢33 0 i Fa sl i Durham Industries, Inc. v. Tomy Corp!’* % 2
H|E7 > A LR AR R T A A By T o fhehd 3k T Ak A A (the
absence of substantial similarity leaves little basis for asserting a likelihood of confusion

or palming off) » T dg HF Il 3§ E3F AP 2 NP RAELEF - AR F

1% Warner Bros., 720 F.2d at 241.
174 Durham Industries, Inc. v. Tomy Corp., 630 F.2d, 918 (2nd Cir. 1980).
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sl AERRILE A TR AR 2 o 19954 PFRFCA 4% % section 43(a) 2 A
FoOTTAF HEIRAERE TR TR R PR AR R TRKS 2k
oMY RANREG o K2R D2 A% F R A I BRAA
FReEF LR BOEFE RE T AR PSS EFRFERELT

BRI A F A 22 o
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Bt g AL RN BGED T 2Rl KB R Ea £ G e (v R
TeehiT g B A e BETRANE R F $5 ~ B ERGED Fehg B
T BRI Flo 2 PREEFRSKA I JIF 2L 25

FFL? OTHRL 2 FRERZAA LRI EIH S B AT I AR
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MG ERRA TERSR RN F 2 EF BT RAR S EHFERLIR RN

5%%%1rﬂ%ﬁm?ﬁﬁy:ﬁ@ﬁﬁéé&iﬁwiim’w{éiﬁf

¥ZF ®wAFITHEZFHEEL P B % Bach v. Forever Living Prods. U.S.,
Inc. %
1. HZHER

Bach v. Forever Living Prods. U.S., Inc.1% 2.k # % Richard Bach % Russell
Munson » & 4 & Bl 5 1970 # 5% (% ¥ — ) %8 ) (Jonathan Livingston Seagull »
HILS) - F 2 'Fiﬁi PRFPZENEF ORLZAAZGHEREEFTA ST
Forever Living Products U.S. ~ Forever Living Products International 2 Aloe Vera of
America (2 & F FLP ) R dpd o ¥t P X FITEEE RS Y NHEH o
PRk, " E 2 49 v H AR B B E b SHT R LD
FouErsc RIHEFTR I ARLIAFIFL AP E I BFORHE P VA
SR RIFLFEE & 2 A AR~ B UM TR B2 4p B > 3 4o 3 2003
# FLP ehg @ £ ¢ » FLP ehi74f 2 § & 57 FLP en&-4% &_ the Jonathan brand |
Jonathan 7§ 5 FLP chf & . p %2 @3 1978 £ & = 1 % » if 12 [ Jonathan | &
M Jonathan Livingston Seagull | k4% % &> @&k (BlZx 2 - £/5% ) @ FLP #14)
B2 TR o 2 JLS £ RRe A pine- &0 5382 FJ5 F F @ o

Ao RE A RS FRERT @ F et i2 section 43(a) © AP0 AR

R

2REHR AT HRLERNA RIS -  RAZFTRALEE FHRELEL A
RER R L EERF TEAF LS LR R —~hERZEE

EE TR PR T

175 Bach v. Forever Living Prods. U.S., Inc., 473 F. Supp. 2d 1110 (W.D. Wash. 2007).
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2. EREb

(1) FiRiEz Firgesbe

H I TS ER R o NP ] B 2R Y L R G  R

s

CRETORPAER B F R L AR R R F R
BRAL D @R d ARG EE A B Y T R SRR Ak & R 5

FREF SRR AR AR F IR G EEA T H HE D %3

-

®
SR B T2 AR R R BN KRR SRR 0o F T RE TR
2 FEMeo kA IR A RERY AR ER TR, - B RTET
B 2L T PR O %R % Y (piggybacking ) ¥ (T 2 R0 H o> A 2 R 2 3 JLS

2 PAetR AT s LB E P RAK > BB R R HHAR FLP ¥ T2 PR

>

2 JLS & ¢ 2 RE A F o QUREFFRZFEE - FEFHET ARG RE
1@ » ¥ A 4r Dastar v. Twentieth Century Fox Film Corp.}’"% & Shaw v. Lindheim!"® %
B0 f R AR PR R R

(2) FHRELR

- HREFFRBLRATL 0 F 1A T Bach £2 % JLS 0 405 F

@i 1972 & 2 Bartlett % 3enfak? o WHEGR JLS T R (WiF S g F 2 2
B9y LS sespenT e d]) 2 2R PN O Y A Rg e 7 LS F

RN Al & jst A PLREE Rk A A FURR L AHT R
o A 3 AR HE (naked license ) EAkAR 5 32 R 7 0 2 B2t R 4R LPA
RESBOES 21 0FL 288 RIAL NS TIREra) B fipgd #3
AE R PR B AR T A 2 .

¥ ¥ ML (TradeDress) &8 T2 £3% 0 2 ik A rJLp ¥/ BRZ 3T 4

18 Bach, 473 F. Supp. 2d at 1117. Citing Mattel Inc. v. Walking Mountain Prods., 353F.3d 792 (9th Cir.
2003), Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc., 109 F.3d 1394 (9th Cir. 1997), Nintendo of Am.,
Inc. v. Dragon Pacific Int’l, 40 F.3d 1007 (9th Cir. 1994).
17 Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23 (2003).
178 Shaw v. Lindheim, 919 F.2d 1353 (9th Cir. 1990).

62

doi:10.6342/NTU202501979



PRS- RAAGET RN FAMYE R FE% 0 RE A 7 22006 £

e

JLS 2 3 A IVRH ~ FHR PP LML p o E g JLS 2B HRAR E R
B 0 15 Ak PIL SRR T K sed r BRAL R TR o iR M
LR T ARER - A ER P R0 FHBIE MR L iRE 2 0
ﬁiﬁﬁﬁ“%ﬁi*Hﬁﬁﬁﬁw%&’%%méﬁ%ﬁﬁﬁéiﬁﬁ;%%w,
AHE (goodwill) & Gand A2 FE S > R EHRL & T ERHFHAL
;5

%é_r%‘ﬂﬁl*7—i(r},1‘ﬁ§u,ﬂ -“ﬁ;%g\lﬂlej‘JL

J.fl
—_t
P
=
%
o>
¥
e
7]
o
e}
[=2
o
=
N
w
~~~
o
p—a
w
&0
AN
poas)
5
sy
[U
|
b2
a
=y
® =
l'F'
It
ETIRS
A
=y
kd
ol
or
|
e
')\.\m
e
P

BRI OWAE A e PR e P R4 WP B R P R

-
|
=
=t

FHE TR GAnr et R Ao REG e @ ILSHFRE F EBRE K
Bt 2 e P E A ILSH R FF RRAER -

B #958- RAEHELE 0 RE G5 ILS 3 BAEIEM @2 o a
W ARG ZBAUR - RADEHT SERA T RBFR T g £
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T RAT AR REF R SRS 2 Lehpa s Y JLS F B 4p Bl
AR A DG R LS TR RS Ay B - kR Fed g M

TR AEFELA vy~ RR %iﬁ%?ﬁ‘i‘ FF IR XY T
S *
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Bt it P AULR K 5T F R AL 0 B2 4 FLP SM P a2 & g
BRE G E B R ERGHFLAA kL R LS E A &
BRI RAGHH PR ¢ BT R RFT AR AR PR A AR

PR BUR R B E 0 &3 0 Sleekeraft ~ F] % RI3# (eight-factor
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27 Al Aok d R JLS ApB i o~ R 2 BIREG O I B S HR
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3. HAfi

(1) FiEHE2 gHRERB YW

++ 1937 & Gruelle v. Molly-’Es Doll Outfitters, Inc.1- % ¢ » j2pie sused| ¥
TRLRZE FEBLRT RARAE  d 22 A{PREATERES 2 FHRES
FE@r AT Mo G A KRG AR 2R ORI RREE LAY
AR BRRARL A2 TIL R B | ETS N FELR LS HAT oo R )

ik B £ FITEL FEREZIET e 347 g

-m’¥

HRANGZE 2 EHRBL TE VAR T ERAC R BRES HLEE
e BECLTER] e A [ ARG R A F I BB T AT S R A
BAZE2 20 pd fI* 2F2 R A HhBRS B 45 ALK o
(2) mRELRIAFEIR

B kR4 JLS BERICLENNLEL - > B A ARE B

A SR FHR2AITFEFRNPIE A7 F b 3 2 T2

o 0 1988 & b 44 0E B 0 15 > T K CHBLAGP 2 5130352 section 45%2 5 R
P D 1999 # 5 AP 2 R BT K %2 section43(a) Wi o £ B

PRI AR PEABRPRTE > RERIENEF 2% b > 4o Two Pesos, Inc.
v. Taco Cabana, Inc.*8? % #157 » H % 4p " ¥ X i 48, % o Taco Cabana =1 ¥ ¢t g

v i 7;}42’&{& }ﬁm"l/#*fr— A ¢ ]»EL ﬂl;‘t‘ R %‘K}'ﬁ-’;lﬁ, B ~ %f/%i\ "«;E N

19 AMF, Inc. v. Sleekcraft Boats, 599 F.2d 341. (9th Cir. 1979). %% * 1 Y| %r8 7% 502 ~ F| 4 4 ¢
(1) htpurk (2) PSR (3) r@*ﬂmﬁﬁu/f’* (4) fomA m?ii% (5) AR T
LR (6) FRgTaaMoerR (7) REEBIFHROLE (8) H+ A HRST i o
180 Gruelle v. Molly—’Es Doll Outfitters, Inc., 94 F.2d 172 (3rd Cir. 1937).
181 See 15 U.S.C. §1127.
182 Two Pesos, Inc. v. Taco Cabana, Inc., 505 U.S. 763 (1992).
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PP QP ARG CRIFA IR E BB R R R AT i 18

EEY Y EE R R ST N T E U SN
A5 33 sl g s ) (It “involves the total image of a product and may

include features such as size, shape, color or color combinations, texture, graphics, or
even particular sales techniques. ) ' > § B ¥ 3 4p % § L o

- HRENHE EEA AR R AT R s ¥ 0F section43(a)Z i * A
AP FEAREERRZRTIEALT F PR EHEZ A E R 0 145 section
43a)3)% AR EEEZ AW f G EEP TP R 02 B

@ Dippin’ Dots, Inc. v. Frosty Bites Distrib., LLC*% 7 p? rx 4 7 » $9953% 1% g2

%%ﬁ% PP (1) 2 AR B § 4 LIRA it (2) A &R i
A i frens (3) AR A Bl e B@H - K LAY ¢ h o0
BE 2 mEL F;é;;,yviijég g i TR 22 F%AZ SR

2

(productdesign) % & % ¢ % (productpackaging) > & & & R &RfEHHEM © £
% - & & & (secondary meaning) | ¥ 8 > X L2 B EM BRI ELFER
g b R Erehs P 188

FhATiE o d R EI 2 B FRR L E- A TN IR &
BEARREL N RG BRI L - BFHRS - FE L SR LPEF
Bl Flm 3 £ 3 & B4 F ke ROLiT 2] ARSIy { 4o E L8 RIS, 2

#% p ¢ Rl (The Principle of Free Copying) ' 7 %/t et i 42 £ ¢ 114 B

183 Id. at 764.
184 Citing John H. Harland Co. v. Clarke Checks, Inc., 711 F.2d 966, 980 (CA11 1983) ; Restatement (Third)
of Unfair Competition § 16, Comment a (Tent. Draft No. 2, Mar. 23, 1990).
185 See 15 U.S.C. §1125 (a)(3)
(3) In a civil action for trade dress infringement under this chapter for trade dress not registered on the
principal register, the person who asserts trade dress protection has the burden of proving that the matter
sought to be protected is not functional.
18 Dippin’ Dots, Inc. v. Frosty Bites Distrib., LLC, 369 F.3d 1197, 1202 (11th Cir. 2004).
187 Id. at 1202.
188 MARY LAFRANCE, UNDERSTANDING TRADEMARK LAW 68-70 (4th ed. 2020).
189 See e.g. Wal-Mart Stores, Inc. v. Samara Brothers, Inc., 529 U.S. 205 (2000).
190 e (2018) (AWAF RS F LR EREER G H K LERE AR AR
pPrzxblie o) F2Ad A PHEAEFEMEETTTHLE %R > F 102-105 -
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EE -2 W X R
i kT S 2 RNPERIE
¥-8 FLid g2 E  Pillsbury Co. v. Milky Way Prods. %

1. HZHER

Pillsbury Co. v. Milky Way Prods.’® % z_ & £ Pillsbury Co. ¥ - F7JLB%F 8 5%
RAHERE > B & 1965 #4607 5 & ¢ Pillsbury Doughboy (* # % Poppin’
Fresh) » fifs L i&- H# B 5 2B R3%E 4§ (The Poppin® Fresh Family ) - 287 »
A2, Milky Way Productions, Inc. 4 %] & 1977 & % 1978 & >3t £ ® = 4 f235(Screw)

7% Poppin’ Fresh 2 Poppie Fresh (Poppin’ Fresh (i 15 ) £2 2 ¢ 2 a0 % »
I& 7 R4 e B4R &2 " The Pillsbury Baking Song | & £ 83 » B 4 305 4
L F LM AL R b (Screw) A FHGR L > Fla i adk it o A5k
FiEfEET w2 E 2 $@22 FHET -2 F Georgia Uniform Deceptive
Trade Practices Act ~ Georgia & ;X it ;2 %2 S B~ & ¢ 2 B L @i and
FoMARAELRY RAPREFEPFLALDE RS- B2 %2 /A LR
PRAEEE S AP R F T HERT L RRS AL RA

2. ERRF|i-

WE IR o b R L TEA L PEGR R R L BB A SRR R R
£ Btk TAAITTSTY R Y ARAFRARAZE U BEER AP A
i#?ﬁ%’ﬁ%m$ PE B R REF I M RIS TR
Begmalk L REBIIORPMF o RS 7T ZF BRI

BfAL g EFE o

1

(1) Fregss

B % B % oppin’ Fresh 2 Poppie Fresh & 3 & ¢ «h¥ (T4 3% > a4 2 R

191 Pillsbury Co. v. Milky Way Prods., 1981 U.S. Dist. LEXIS 17722 (N.D. Ga., Atlanta Div. 1981).
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#Goldstein £ 24 2 Moore % 1-k3uiks PR ELALZFER L P NInk ¢ B
bt 7 R2ALHBUAR LY hed LEFERT > » Pt ubd 2
Fivig > 72 & H i R E iz A58 e oppin” Fresh 2 Poppie Fresh & ¢ 7
o B R EFZEI DB BN FHBET T LUEP MERRE HE BT
Bl Ed 2 EFT AL S GE S L FIEHRA T DALY -

Hovp R EROFFE 2 ¥ RS B ERZ FEEA RE T AU
%142 Poppin’ Fresh % & 384 > @ $>0F Wit Fend g8k 2 ik 7 T %
-4t + @5 Poppin’ Fresh » # & 71 3 Poppie Fresh > f&d >t7 & & ¢Hgg %+ 4p §
#piw o FQL ¥ i2R 5 1 (Screw) B} e Poppie Fresh £2 p 43 #5454+ &0 Poppin’
Fresh § Fi1i2 > £ 13% @ % + Poppin’ Fresh 2 Poppie Fresh ¥ =% h £ p {28415
Rz Fivfgopt o B R a R A A AR E PR ¥ Fe e F v ERT - F
i o S F G w b 0 4% 2 %t oppin® Fresh 2 Poppie Fresh & i & ¢ X = i%
TR BEIRRE R L B R

MARAREFLIRXEER T RAFE > 2 FEFRFITRZEZS 107 54
b2 e FlF (1) @* hp el W (2) X FIFREEF T2 AT (3)
TR (4) HEFCREET TR FRERE - F L Rk
T ¥ 324 J [ 4% Poppin’ Fresh 2 B 2 @d 2 RA Y E > Ri2Rini: hd R R
EALEREN B BELT SR EL R A R Pt B RE A F L LR
AwmEE o a EHFEEJIAR P T HERY SN FRET DR F TR
L3I0 % Rp| r ot R R AR AN LA e

T
FOSRFARTASE BT SOEE Na s HHRL OTERLE

FHRRL2ZFEe R L RA M Bk R TR RE R B FiFL e
B RDNEFFY G B ¥ ZRFE vt e B FRIENREL ZELD FH

1<

Ao B TR 2 BILR Y FURES 2 o
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MERBELRY > R AERE LR ﬁ#g 0 P A ek b

SRS RHHL N P EERE RA R RS LIRS KL LR R R

PRl iz = 1 r (1) P (2) mtedpin R (3) ASARiRE (4) 2 &

=t
W
e
~mig
ke

i (5) e 2 B A48 (6) i LB (7) FRAA
@7 e B g LRF % T R AN R4 4 4 Charles L. Sipp
ARRGEATREFEF L@ BF R B B LY Pillsbury (A &
FoR TR OGN o d TR R E e AR B RS 7 R
b Sipp £ 4 305 @%?&EJ’FZ@J{LIF;F&% » F 2 T Sipp L4 A4 R g

RAZE S R R AT 3T L E- T ET AR

R AP IREFEFER T 2RI RE AR BB ERENRA T LG

ﬁ»fé’}g’p’fq%é/r ]);/%\’Lzé"f.-_"_%;f'}i

R
N
ey
o
i
g

—
4By

vt

=

—i

\-F&\
fp»h
Q.

=

B2 R LEd B TPk enscE e ¢ > FAa T H R L H b
mr‘r”%ﬁ’ m Z"ﬂﬂl E]Jpﬁ"}‘ /;ﬁpg /"bl'i \:ﬁ‘p\.&i%é#i‘ﬁ%of’»d ’;2‘ P’D‘hh \:;\.‘,E? r'-»/%\]L I rJE ’

7 RS oL 2L (Georgia Code) 106-115 % & 17 2 41 £ i o
3. ki
(1) FrEZFHRELHIEE

AN FERG v P O BRRIMRLEFIHEBR Y A2 L2 B -wmy S

R VHERPPFDFEREFD 2 piREd S R Aamahig R o R AR S

192" Citing Sun-Fun Products, Inc. v. Suntan Research & Development, Inc., 656 F.2d 186, 189,213 U.S.P.Q.
(BNA) 91, 94 (5th Cir. 1981); Miller v. Universal City Studios, Inc., 650 F.2d 1365, 212 U.S.P.Q. (BNA)
345 (5th Cir. 1981).
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o s LR R B R A S piea PP AT AR S

SRR I S H AT RS F T EAER S > TS R AR

o

FHd PP ERP EFH i IR LR - HRPF AR
RS Teen pieenfed ) e mipRz Rgo AL REFHRELIE (1
FIF A fh ) 2 H]ETik gy o
(2) pFHELrt2iRE

AR 2 F R BRI L ER Y AR T 0 A hK R R

RNER AR T I IR P S AP . B - R el U e SRS Y

3

FF L SR R0 By B F AR L AR N
Bt A R i s i F TR R G RGO - R AL B
FimErpLapuga e 9.

MF LB P ATERE S NE FRED R R T TR REY

1976 & ~ 1909 & F itz 2B L {8 > X FNFEREEDF - Ltk > A

BEF LA PP EHE S V- 26 0 X5 1927 £ 2 KE K Frank [saac
Schechter 2_ ko 224516 > 1940 & *FF » F R VR T LA BERF AR Z% o

T EANERR D 2 AR IR T A - R 11995 & BN R4 Y 2 % (Federal
Trademark Dilution Act, FTDA ) i i & #-2_ 3 » % B jFrs ¥ ;2 section 43(c)!®¥ >

2 ART IR stk - R4 P oS X RO 2006 # fFARK T 2 12 % (Trademark

193 Foley, supra note 122, at 953-954 ; Alex Kozinski, Mickey & Me, 14 U. MIAMI ENT. & SPORTS L.
REV. 465, 467 (1994).

194 Robert J. Shaughnessy, Trademark Parody: A Fair Use and First Amendment Analysis, 72 VA. L. REV.
1079, 1114 (1986).

195 Spe 15 U.S.C. §1125 (c)

(c) Dilution by blurring; dilution by tarnishment

(1) Injunctive relief

Subject to the principles of equity, the owner of a famous mark that is distinctive, inherently or through
acquired distinctiveness, shall be entitled to an injunction against another person who, at any time after the
owner's mark has become famous, commences use of a mark or trade name in commerce that is likely to
cause dilution by blurring or dilution by tarnishment of the famous mark, regardless of the presence or
absence of actual or likely confusion, of competition, or of actual economic injury.
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Dilution Revision Act, TDRA ) 2 33 1%, j{ v i 4 F £ 4 ¢ FiR& & R ez

BT ST iR 5 FBTFRACREF AP 2 s 2k
o REBETFLEIFHRIGLVEFRPIAEZ AP 5 S8 & 1998 &
Danjaq LLC v. Sony Corp."% %2 1999 & -1 Brown v. It’s Entertainment Inc.!®¥% ¢ >
FEBFRF LA FHRABA R S > AHEE RG] L FF T o d R
FREHIPIF R A R R AR o PSR R A ER LT G WA A
AR RSB R 2T A A REBEEFELE R
"F L BEH N RENF LREE T 2 - RIEE S 2 FuM L TDRA 3T
LA TG EES e Np {1 ST R PR B ERL AR 8
2% A Adele MR TR B R FAA G P PR SRR L
NG RAETALBEN TS FRBFEREZF - B0 Rz hnEHERL

BN T B R REL o AN 2 3 E RSN D A id

¥-PF SHAEEARTH P J %R Mattel, Inc. v. MCA Records % 2 Mattel, Inc. v.
Walking Mt. Prods. %
1. Mattel, Inc. v. MCA Records %
(1) %69
Mattel, Inc. v. MCA Records®™ % jh p 2 & 5 # B4 Aqua *t 1997 & % (7 0%

fBoH ¢ — 7 gcd B~ % 5 (BarbieGirl) 4 § & ;ﬁ\:g?{&\ wj#;,\;ﬁ_%%\ 2> # (Mattel )

o tyk4e et (Barbie) 2 F (Ken) 4 2705 Hfrwhadv v 4 - BEE

19 T AFRANCE, supra note 188, at 206-214.
197 Danjaq LLC v. Sony Corp., 1998 U.S. Dist. LEXIS 22231 (C.D. Cal. 1998).
198 Brown v. It’s Entm’t, Inc., 34 F. Supp. 2d 854 (E.D.N.Y. 1999).
19 Foley, supra note 122, at 952-953.
Shaughnessy, supra note 194, at 1101-1116.
201 Mattel, Inc. v. MCA Records, 296 F.3d 894 (9th Cir. 2002).
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RE SRR ELROEEES R T AR TR B d o g AR
b7 o"gie BB &2 W BA2E 1409

fi‘ FOFm EER S O P AT 0 AR T A ’f#—g\'%%%gi’}é‘?ﬁ*%/*\lb >
T Bk ,)};zfr' Bdw it ~ F3 72T R fr"“"* (e wRSH) T o TEALE S

b
- AR g gL TS By 0 2 49 * BARBIE FiRv 3

A 2 BRI L a2 A ERTBEEIL e B FER P - BRI

ot
N
ETS
¥
=)
@
N
)j‘-}‘"

s '12_]} —;%_f/&;% » T8 ARt R 2 ;}3’7\_ —\;;F ;LFWF,,:F}JL,ey R

(2)  ZrX)i
A ¥ 3R

riE R B2 — % (BarbieGirl) ¥_% VAT AR LN T S -2
&R o B 3 R PRin G 0 4520 % 2 & Virginia State Bd. of Pharmacy v. Virginia
Citizens Consumer Council®®% 2. &, 5 » gk3E 7 (¥ i (T 5 4 flz* » ™3 - % %
Ew- B ém@;ﬁ@ﬂiju\?ﬁx A= e ST Al S WA 3 1 R 2

HAF2.78d o i&H#H2 > &% %% %2 Dr. Seuss Enters., L.P. v. Penguin Books

USA,Inc.:9 55404 A8 > 44 2 & % Barbie 175 fjir(F 5 ki » ¥ ¥ wp 3

o 2 B AR AR~ F e B A LE SR A TR Tl g o
R RN P ELEEy S ERLITE SRS SN LS AR

o

ZERPTBRF R TR RS T DAY F R RES T Y
TRMELE- BRI LFEATHIEE Y- B EE -

% I3 1 New Kids on the Block v. News Am. Publ’g, Inc.?%% {228 4440 » %
ARERY T A FH AL FHEER Y (- ) THE A SN RIS F AT
AT AR T gade b e (2 ) R R SR A &R RIEL 8

B EMAhE AP (Z ) 2 B L ARl R B Feom o

B EEE FHREAIAZRT c A AR AT T2 PR 5 Barbieo p &G 2+

202 Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S. 748 (1976).
203 New Kids on the Block v. News Am. Publ'g, Inc., 971 F.2d 302 (9th Cir. 1992).
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Barbie sfu & 44 > 2 @& * g2 R VA A R FFIN o gt b P FRPIZEES S

o
IS

LR RN T RS 3 S RS A G N

SRV R

piul

AT RFEEET A BRI AR R
FRERATRG I LI BB 2 H - B RIE L 2T R 2 -
1e

s

B I ALE SRE R K- AT T BT B LS LG
FHES LALE BP0 SR 2 LA A iR BN A 2R B4rk Rogersv.
Grimaldi®®% z- & 7 #77 > "UFEMFE L E TR s e > BRI {5 Bt o

¥ -3 5o B3t w bz r‘;v}l,.;w a3k dxﬁmr_li’# ek qL J-E_‘AZOS;‘K#); 2t 2 _#_f%

* (noncommercial use of a mark ) z_ ¢ “f R werg '

P
AERMABRERE AT AT - B A2 RET P ETH AR 2RRE- T

AR R > B0 A2 4H4 Barbie FOMRcOpNGE B T AL g kT AT
Barbie [ 1% » 2R 17 B3tk i iE keng “,% gifv“%s o ¥ v jEFA g 31 % L.L. Bean, Inc. v.
Drake Publrs., Inc.?%®% 5 pt £ ghivse— Td S F R AL T %Y d o i
LRV TR E LR S ﬂﬁ@%@ﬁﬁﬁgﬁﬁﬂﬁﬂﬁi%ﬂ
— A P B LALIE TR A i 6 0 MRS - R B2 £ AN g Y
# ) ( The central role which trademarks occupy in public discourse (a role eagerly
encouraged by trademark owners), makes them a natural target of parodists.---.Denying
parodists the opportunity to poke fun at symbols and names which have become woven
into the fabric of our daily life, would constitute a serious curtailment of a protected form

of expression ) 207 o

204 Rogers v. Grimaldi, 875 F.2d 994 (2nd Cir. 1989).

25 See 15 U.S.C. §1125 (c)(4)(B).

206 T L. Bean, Inc. v. Drake Publrs., Inc., 811 F.2d 26 (1st Cir. 1987).

207 Mattel, Inc. v. MCA Records, Inc., 28 F. Supp. 2d 1120, 1156 (C.D. Cal. 1998).
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B. B0 % 4 e FE bk
foisRARE FHR AN IF BG4 i PR PERFENREFIER 5 -

N
W

L % enfEsd o g & %5 %[> Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc.

% HECY i’*?b%ﬁd Barbie F w3 ¥ — R4 > @ G4 A D F FgEd T

AR ER R A AR B AP A RERMII 2 - B k2 JIE A
FEETRL LA E - HopR® BNy - owie b 2RE 3t Rogers v. Grimaldi

\3

R T2 BRI gEF (k) pAREE E Ad TR
2RFEMAPME A F G - TEMM S AREP AR TR RE P F
284 % Barbie — 3 hiZacd RALY i A A B ME 0 A g HITRR

RALPRRA > &I AT RERE -

A
;
=
R
=
Je
e
N
ol
N,

Z BRI ARPE PR 47 FTDA 5 ¥ * 2 f2§8
MEHBE Y - EFORERM G % - o d L2227 ."liééni)i'%’f-%“}ﬂ;%‘?
THEL R 25 - B R0 WEH EAE 2 E R
T2 B PO R R L R 2 P IR IR T 1
5 i@i#ﬁ%‘iﬂ’%‘j—‘ﬁi%ﬁﬂi P H AT TR LM e EA ST o R
FTDA = i 42 M8 T2A5 £ % Bogenfaff > @ 782 £ % -
SRR A A S - B0 %end| b2 ¢ > Hoffman v. Capital Cities/ABC,

RN FE I ESART R TEIRR-BFEL 0 RT R
% - B k= EEE o &% Barbie Girl fo B2/ L4 2 fovk > A H w0
Barbie ) % » I ds B B4 AT A v (LI BB 0 sx i@ * Barbie *tgrd ¢ oo &
i@ % Barbie **8id ALY o ¥ A BRI FEIH A BRI ERLLE

B o

208 Mattel, Inc., 296 F.3d at 902.
209 Hoffman v. Capital Cities/ABC, Inc., 255 F.3d 1180, 1184 (9th Cir. 2001).
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2. Mattel Inc. v. Walking Mt. Prods. %

(1) H0ER

TR RS A > BIAE 4 G b AR R R ILT - & v B e
3 iv% i+ > ¥ Mattel Inc. v. Walking Mt. Prods.?!%% o 3% % 4% 2 38 f# Thomas
Forsythe 4p#&— % 7| & 5 " & ¥ 4a% 1L | (Food Chain Barbie) ehfg % » N 7 5 44
T AR E RO SN B Y R Bend G 0 B4 ¢ T Malted Barbie | %
AR T AT Y A - 54k + 0 Hamilton Beach & 74554 + ~TFondueala
Barbie | £ 1/ S3F 6V i EE IR AAS T V4R oA AT 0 HIEH TV T LR
v IR T SR WA - Ai\m—é MERANZ RN L MBSO RE
FHaPpako puRy Rl BFERFHRE 2R AR

(2)  FrXik

M EERLRINA FL R P HZRREFALAT OFRFREF I EL B
TABEFEF - B2 5k 28 &0 WS FF QAR RBYH L DR
52 %0 EP R FABEH AL TH L0 R ERA R TR AL FE
LA E prbnit s o a5 ;}F] woE b T ARG DT L 0 BV i Rogers v
Grimaldi % % & 1) 2. Rogers ##T jp|z& o

¥ - 25 > & * (misappropriate) ¥ vt 2 [ E B RF o FRPRLE A&
AT LA Y & e (7 Rogers §L Bl o 4 7 Rogers v. Grimaldi
% HAJE (T R4 5 18 2 B B 2 (falseadvertising) £ 3% @ €0 A2 7% £ by
RAF T T Rogers P RIFAGZP /R sk faik iy T 57 (R AR auz Emd 7
WHPEF S RELF AL 2 8 A @ % (we are following the time-honored tradition
of avoiding constitutional questions where narrower grounds are available ) 21! » 55 2%

22

% = ik 2 ez Rogers fir-F RIBHE I E R B RBEALK DR 2 F > FTFE p

210 Mattel Inc. v. Walking Mt. Prods., 353 F.3d 792 (9th Cir. 2003).
21 4. at 808 n.14.
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3. HAfi

(1) JAE A7 A E N

Sk nE G AR B HBA TR B AR R A P AL

X iPFEhZ R it = v Ap R & B0 12 2 2023 & Greta Celeste Gerwig

—
-
TS
*J"l“
‘1"\

HE2 § aTH (¥ ) (Barbie) ¥ 3 & & o % Mattel, Inc. v. MCA Records, Inc.—

% ¢ > Zfxp L Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc. % iR
AL e APENLRYE ALFDRY A% % R DrJuice {1 OJ.
Simpson % %% % 1 484]iF (The CatNOTintheHat!) — 3 > |&3% 3 {482 R4 p

% # Dr. Seuss Enterprises, L.P.3% 5 &2 H #74% % 1 Dr. Seuss #7% (The Cat in the
Hat) 575028 B3 2 % (T2 Fikig > X REFAH #4114 - B2t 4 wae b
PR e TR E RN D T4 47 > £ 7 (The CatNOT inthe Hat!) ¥ i®p

FEG G R ATRAR 0 LS HR TG R H TR AR 2 R

pe

BOLR > ML EFAIT Fa LRGP T p¥HA T 0 2% Aqua
BI(CenBcd (M RS $H 500 95 18 4 i) R I 0 A 2 2 B R
BAH P R R FLRARA R RS BT AL
/ﬂa7@&%ﬁ¢ﬁ£¢W~wk’ﬁ%%f@ LN S e
2 L TR Z A GG WP R e T T & 2 g2

mg R AP R R LR T S 2§

212 See, e. g. L.L. Bean, Inc. v. Drake Publishers, Inc., 811 F.2d 26, 34 (1st Cir. 1987) ; Cliffs Notes, Inc.
v. Bantam Doubleday Dell Publishing Group, Inc., 886 F.2d 490, 495-496 (2nd Cir. 1989) ; Campbell v.
Acuff-Rose Music, Inc., 510 U.S. 569, 580, 114 S. Ct. 1164, 127 L. Ed. 2d 500 (1994) ; Tommy Hilfiger
Licensing, Inc. v. Nature Labs, LLC, 221 F. Supp. 2d 410, 415 (S.D.N.Y. 2002).

213 See, e. g. Harley Davidson, Inc. v. Grottanelli, 164 F.3d 806, 813 (2nd Cir. 1999) ; Starbucks Corp. v.
Wolfe’s Borough Coffee, Inc., 588 F.3d 97, 113(2nd Cir. 2009) ; Louis Vuitton Malletier, S.A. v. Hyundai
Motor Am., No. 10-CV-1611 (PKC), 2012 U.S. Dist. LEXIS 42795, 2012 WL 1022247 (S.D.N.Y., 2012).
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(2) FiEF-BrRARBEGE

BAEEF - BIRMHTHA d g 2 % Rogers v. Grimaldi % 2 7
THE, AF M - TR F TR E o%n%\?_&g TG ] 0 R R AT
B2 ¥ - BIHNFRRELRN LRAEEP R 5F T RS @
s Bk s - RFEF & A SR L LGP AT Bk b BRI

ABITE I YA - BT R REPERL TR LG TIPS

=
[
I
e
4*‘
191-
>
;\
e
™
¥
W
=
_H
£
*@

AP EMME Pl R R L B R RS L 2T 0 R
7EdE ¥ A ARG - B w¥FunE (affirmative defense) - @ 7% 5 18 5 IR R
R A L rrnarﬁ;lw.ar*]_%zm,écu KL A2 NEFRAFE DT ML E S

R E LA E e e S R S O L

v;h-t-

- Brk  BEFARLFREA R o B T A 2006 EFIK I EEB R
HEBLFEROE AZ 209G W2 R 0 (This blde ¥ LB 5 AR 1T
T2 T LA S RRERGE o AL k2R g v a2 v gk
M it (7 @ 3uz R 7% HE3LRlEE 0 @ 2L (7 3 B Rogers #7-T pl322% o €@ o 7 L
IR TARRZRE -

A A Flpion o ivenpek P AL F2 5 - B Ranik #3

BARPRERS AT 2T 5S4 % ot g 25T R5# (balancing test ) » 7+

214 See U.S. Const. amend. I. 2N 5 % TR ¢ 2 @H 2 f ME2 3%k S8 Hpd G vz &
FPERAGITHAD AR 2 FHEA AT R E 2 o FCRRRE 4 ® 3R Ry e0g ] (Congress
shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances ) °
215 T AFANCE, supra note 188, at 254-255.
216 1d. at 256.
217 Id. at 259.
218 See, e. g. Louis Vuitton Malletier S.A. v. Haute Diggity Dog, LLC, 507 F.3d 252, 266 (4th Cir. 2007) ;
Jack Daniel’s Props. v. VIP Prods. LLC, 599 U.S. 140, 162 (2023).
219 See, e. g. Vans, Inc. v. MSCHF Prod. Studio, Inc., 88 F.4th 125, 138-139 (2nd Cir. 2023) ; Jack Daniel’s
Props. v. VIP Prods. LLC, 599 U.S. 140, 153 (2023).
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W2 AP RFEAFEASOERTE L 5 ehig | 20 £ 5 % Lloyd Corp.
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T D AR IERE S F e 2o

FIWE - R enBi R g 4 i bR { 2% Rogers v. Grimaldi % §2 588 ¥ »
% # Dr. Seuss Enters., L.P. % ¢ ¥4t 4 it 52 A A F s FE 7 5 5 R0
Mattel, Inc. v. MCA Records, Inc.% ¢ ¥ P gLz 5|2 4 g 7 Rogers =L p|3E » T
Hw AL TR F2Z %5 2 2L ZE 2204 2 FE5 - B 50
# 5 @ A Mattel Inc. v. Walking Mt. Prods. & # 5 2 pe7r £ARENZE (F (797 2 & 2. o B
pd Edxa > WL HF P Rogers BlREZ s * 3 #TiFg » R & 2008 & i e

E.S.S. Entm’t 2000, Inc. v. Rock Star Videos, Inc.??3% 21|;4-¢ » B0 % 4 i + 2572

—\

Fre @ Rogers 7T BT * S0 F Ak ¥ 20 e Sk £ chffa) » & 3 00 (e 548

%

42 > { i&- # % Brown v. Elec. Arts, Inc.??*% 4 7= 7 & #isfp B2 X 35 % » Wi H_

7

o e AR B > ¥ Bdk * Rogers §7T Bl o

2
2
2

N

O Rogers, 875 F.2d at 998.

! Lloyd Corp. v. Tanner, 407 U.S. 551 (1972).

Rogers, 875 F.2d at 999.

22 E.S.S. Entm’t 2000, Inc. v. Rock Star Videos, Inc., 547 F.3d 1095 (9th Cir. 2008).
224 Brown v. Elec. Arts, Inc., 724 F.3d 1235 (9th Cir. 2013).
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A FRF S ARBRREEET A PR ED F AR EAL Y
Gyl > BERGOREET PR miR A AP EER ETFRE
T iR L ST 5 FIEE ;ﬁ"ﬁ;ﬂfa PR R T TR R P2 € & B0
ik gy e 2§ A # ) (The convergence of intellectual property doctrines in the
context of character infringement cases undermines the public policies upon which these
doctrines are based ) 22° > #4rF (T2 L BB L E - A R PIE » 2 REE E oh
H%\%ﬁﬁ%%ﬁ%??ﬁw£ﬁiﬂi5%%1%?&%@‘%%&§1%§

SRR F TR LR RRlZ G £ FHA T G iER BB EE R

FIA 2 ARF > R 2 FHPFRA AR B 0T R PEUE o R Ak (TR £ LR 37
TR AR PR A F DRIER A LB R - LRI S H B4 R

P AARE R R AN L @A 1Y BERE S L 20 A g ) 0
WU REE ¥ 2 g4 RT 0 (E U

B 3 HEEREP AR A D AR F AL BT B S

TR EAEL e i h § F AR N F L e A R L L F
Lz B RFRIAEAA Y 64 PR s R AA A F P AT

Sl BICKER FEREA P A e FOORSF LT W

280 f § hHins o i AR (PR A L L PR Rt B3R

ST BRI A B BBE R TREL TREN LT TR
72 5 > >y Yo 2 229 |

i FEJ m*%‘ TN I—'PJ » r\g*%'

25 5 3 BEBREYEATFE IF’I‘Ezz‘ff‘rﬁ’l@—/z—,— [ & 7% FF'*“%—TF’}E/sz%‘f E 2 B eng e B

% o )4 ¢ United Drug Co. v. Theodore Rectanus Co., 248 U.S. 90, 97 (1918) ; McLean v. Fleming, 96
U.S. 245, 254 (1878); ; Canal Co. v. Clark, 13 Wall. 311, 322 (1872) ; Sony Corp. of Am. v. Universal
City Studios, Inc., 464 U.S. 417, 439 n.19 (1984).
226 Helfand, supra note 7, at 652.
227 Id, at 662-663.
28 Id, at 670-671.
229 Trene Calboli, Overlapping Rights: The Negative Effects of Trademarking Creative Works, in THE
EVOLUTION AND EQUILIBRIUM OF COPYRIGHT IN THE DIGITAL AGE 52, 74 (Susy Frankel & Daniel Gervais
eds., 2014).
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¥-F 4¢FHREBEE2ZELLENZ FE | Frederick Warne & Co. v. Book Sales Inc.
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1. %6(% 7%
%+ Frederick Warne & Co. v. Book Sales Inc.?®®—~ % ¢ > B < Warne % & A 2
3 % (% # & )(The Tale of Peter Rabbit ) , 7| 485 » & BF %12 The Original Peter
Rabbit Books 7 %1% % px & d Beatrix Potter + L #74]1¥2 3% % 7|BF - 513 &

s

RERY 3Z AP - AFEREE BP A AT F RN RE

=

gl

EHET HedER o 2 ERATA &9 2 B % 4 (exclusiverights) > & ¥ B 5 (@
ny-2° NeFad 3  BR2ZFEE ¥ 4 (exclusive trademark rights ) o @ A 2
Book Sales Inc. P|#-aiit = 2 BE - A¥5 4 (T4 2 2@ &E) (Peter
Rabbit and Other Stories ) » p % % WEAF L2 RITHER HFR ~ERhKE
d BIRITLE A e FHERE Wendte £ 2 MIER T Tk EFeE S
SAFER TS S B4 0 p 1977 & 10 ? A2B4ppr 8352 4L 2 75 0 R 2
ke HIE O RBRESFAIRERE Pl FREHL 2 FTRE AL RAL
UL RN SRR F A I R THERT EEFRELA -
2. EkRf-
AIF RGP R R PRI ER 3 E ¢ BIRGT RAE
d Warne d 52 3 527 8 —‘g”ﬁ ks P % - & & & (secondary meaning )
T ddpe TEFER AN 27 P & R4 Wame 175 3% k7 E 40K
B s d Fd RERINAPMBEREP 2 8 S 2 P FFHEERE2 &4
B L AEG S SEBL L FR LR P RLE B
RNy 8 ‘;EEF"* B2 P RR P42 R3E > 4o Boston Professional Hockey

Ass’nv. Dallas Cap & Emblem Manufacturing®? % #7it » ¥ (7 2 45 F ek

Tk Ry B EEREL BT ek F o T F TR R EAR T A

230 Frederick Warne & Co. v. Book Sales, Inc., 481 F. Supp. 1191 (S.D.N.Y. 1979).

2L Frederick Warne & Co., 481 F. Supp. at 1195.

232 Boston Professional Hockey Ass’n v. Dallas Cap & Emblem Mfg., Inc., 510 F.2d 1004 (5th Cir. 1984).
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14 4§ 4p B 274 In re Frederick Warne & C0.2*~ % ¥ » Frederick Warne & Co.,
Inc. #t#- Beatrix Potter -~ £ 3% 1906 & % H i¥ % (The Tale of Jeremy Fisher) #7
2o BRI SRR REETE CREAFRFEERAL
B¢ (TTAB) B4 @455 wirp 2 L% o

LR g g IAHIBRUFHES ST > DRRT PR AR 2R
EE SRR AL AT 0§ A - I H B G P & KA (toclarify
ortodecorate) 2 4 » @ - PEE TH T L PFARY Geip 2T o BN R LR
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233 In re Frederick Warne & Co., 218 U.S.P.Q. (BNA) 345 (T.T.A.B. 1983).
234 14, at 347-348.
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3. Hi-f

(1) S ARAAKCLMEFELE
FRBEASHAHE 70 4 HET L BEE B LFA T RABR B
LB E A TACART FRF - R R 2 BN EL PR
FAEEE o R A R RS R L P ARE S PR LT
TR RE kL [ RS R R R E R R
FAEd PR2AH > 2R d JIF 2 2 RAFB PR DT I RAFEE QNS -
Pl P R -
bR ERPEERARES DEEREE FRERELT A B0
NEd S FEREGRUL LA EIARBEPEEI BB TR KLE
R EGEL i BB LR N % 2 iRl Bk
R Rl L AR LR F R
PRI AE LT FERT R €420 AT e R
Ha I mame d oplR R » oS LA RRET RERESFRA S
PH AN OTRHpd I FIEREEIN D2 mi b s P E LA LA
WP ECEBIBFRR LB LRI LIRS ERE S PRSI R
2 fem o
(2)  Efei 2 i @ulp e
Frederick Warne & Co. % 2_ 2]/t = {6 X F| 251 % ,j»,; M4k & ¥ iEHT
BE o T LR - R Fhe AP RN A
k] (King Kong) ~ + £ k] (Donkey Kong) & 7 4 < 3k 2 Universal City Studios,
Inc. v. Nintendo Co.20% © 3t3%% ¢ » $udest 1933 #4172 £ W) & ¢ 2 F (4153

¢ 34 > X - 4 Frederick Warne & Co. v. Book Sales Inc. % #7477 » £k % ¢ 2 7

2% Foley, supra note 122, at 942.
2% Universal City Studios, Inc. v. Nintendo Co., 746 F.2d 112 (2nd Cir. 1984).
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(# 2 ‘RKO =@ ~DDL = @ \};‘érifﬂ\ﬁ%k4 Richard Cooper ) ~ # 31 5 5 3#
SR ERIES 2 5= 0 R RO THE BT 2 B kR RO 2
T34 d LT LG 5 - KAE T BRI ZF SARBTEE - LR
( single source of origin ) 2. F & & i+ > { 435 77 A # o b ¢k » A Tristar Pictures, Inc.
v. Del Taco®"- %@ » a2 % 1988 # 7 8 [ 2% hg 2 | (The Mask of Zorro) 2
e aa s AL DelTaco B BT #1i & N1I28 > - 20752308 5
RMARL DTG GEES T AR AL ER LY BRPERLS ZFHR

oA PR N FRE F o B S AR 2 A R d L F e e 22

>

o RE AL FOERAEG 0 TR WL ARA LS ML PR e
21251 % Frederick Warne & Co. % 2. L f2 » WP B2 F it L p 2 2 fp B e
Ao TRPFHREFLE R KR4 e #F I (origin-identifying
characteristics ) » FF R A 7 & R T G ZiREE 6 o » 2 BT o

# = > Frederick Warne & Co.v.Book SalesInc. % % 77 " % #)c 4 ¢ T 4 F5 &9
B KA ZPRs - AR F R E 0 2 BRI EETIE S S
“r & # o 11 Superior Models, Inc. v. Tolkien Enters.?®% % ] » # # 2 JR.R. Tolkien
A 4 3 (vt £ ) (The Hobbit) ~ (A& a8 ) (The Lord of the Rings ) % 2 # #1414 en
¢ 2 % (Middle Earth) 3@ 4 & > 4 Frodo Baggins %2 Bilbo Baggins ( '# % v4 +*
A )~Gandalf (f# )~ Thorin (A RE ) & (TH AL & D)o FFIRe 7 ¢
MR ATREEZOEEL JX I X TR FHRENE E RE kA A

PR ARl & B LE A R R A B R

ot
T

237 Tristar Pictures, Inc. v. Del Taco, 1999 U.S. Dist. LEXIS 22605 (C.D. Cal. 1999).
238 Superior Models, Inc. v. Tolkien Enters., 1981 U.S. Dist. LEXIS 13905 (D. Del. 1981).
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239 Kurtz, supra note 24, at 485.
240 Foley, supra note 122, at 944.
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% EbEhAniEsd giELi7

¥-F WwA FITH#Z 7% : Comedy III Prods., Inc. v. New Line Cinema %

1. %6(% 7%

FEREEDESD BHEOUPHREFEZ i dd DaF TiEE FiRES
Boenddarid e F A2 A B 40 F Fpt B R 2 e B e 5 & £_Comedy III Prods.,
Inc. v. New Line Cinema®"!~ % > % % /% Comedy III Productions, Inc.( ™ - Comedy
D& 7 FH> 1920 2 1970 & & F ek p B = B & & % ( The Three Stooges )
Z AR ENE I RBELSRET PR REA OCEFZBLATERF RS
A G ¥ s WIFEZBRWE I FHEFLF LM ATE Ko T Z B
AEFYBRZEEREES R r 20T A d I 2 2 E AR F gy p
o THDF v g Comedy IIT & R4 3¥4e: = L2 L B FE T 1991 & 5
TRABI B R T L 2 B4 m 1936 & i 2 (2 iR § ) Disorder in the Court )
w2 R E - TAE P " MenBehavingBadly | 78 F15 & = B L4 B 1947 &
M2 (L FTHAT) (Brideless Groom) A fyben® B L HIZHEF o 4
EiEf e S FFERAREAEZFER G -

AE AT AR FRET - F 0 AR E AT FE (New Line Cinema) % -
TR D HA 1996 £ F 7 ?Ef'}ﬁli‘r% T 5 (& & %% B )(The Long Kiss Goodnight )>
R AR A PR FEORE T - e g s o -

Gt o F AMEBIL L SRRRED BB PR P (4R

xF

P YRR AL A FT AP i F o DM AR s (T

TP ) iLmit 2z v R bV R 3 F kAR 0 A %ML

241 Comedy III Prods., Inc. v. New Line Cinema, 200 F.3d 593 (9th Cir. 2000).
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2 1B h (passing off)~ &% & (misappropriation )> 344 4c "' i ¥ % BE L ( California
Business and Professions Code) 17000 #% 2 2 T i 3x » 87 o T 3L 2 45T p2if
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o

2. FEkF|iE-

hEz oLl AL et R Rehed 2 MG AT HAIF R R LA
AskEATEY AL  RRZEREDREN A AR T RLATHEF AT
5% % #48 T 7 5 5 (inthe name, the characters, the likeness, and overall “act” of The
Three Stooges ) *% > 35513 % Ak bl iz d 2 SR B2 5 i ki > ¥ ¥ 0%
B Bl fid 3 2R REAE R L T drP SRR Y 25%E AP > T
£ H 4R 2 3 ko715 £ 9 Frederick Warne & Co. v. Book Sales Inc. % i& {7 & i 4
I pA KA RLAFTEI TR EF ST AR AREIXIPHRERE ERE T
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242 Comedy III Prods., Inc. v. New Line Cinema, 46 U.S.P.Q.2d (BNA) 1930, 1934 (C.D. Cal. 1998).
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283 Comedy III Prods., Inc., 200 F.3d at 595.
244 Nate Hoffelder, Dynamite Comics Settles Bogus Trademark Lawsuit Over John Carter of Mars, The
Digital Reader (2014), https:/the-digital-reader.com/dynamite-comics-settles-bogus-trademark-lawsuit-
over-john-carter-of-mars/ (last visited: 17/7/2025).
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245 Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23 (2003).
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(ReMBiE) RAR B 0 3% 26 B RARR Y 1949 & 5 S 4ph > 1530 1977 # ¥ it

EEHp L > A S RAER o PFT 1988 & » Fox £ A7E (F 32

x‘i

ThTARE ¢ F b
FLLRT AT 2 R B AT R R R AR ] @ AL Fox FRE
wiTx g7 JF’f % SFM Entertainment ( * # SFM ) # New Line Home Video, Inc. ( *
# New Line) > d —%‘ J4 R4k B R T AR 19'*‘57 FaE -

6321995 # » & %44 Dastar Corp. # 78 & (%= B i) (World War
Il Campaigns in Europe) » H 2 §345 ¢ & » 2 X452 R4s K A gk @ il &
BT ¥ A R e KT 5 Dastar 2 8% (Produced and Distributed by:
Entertainment Distributing ) » & 7% i& # 3t % i New Line £ A7 ¥ e (i & L)
I $ o F #>t > Fox ~ SFM % New Line #% 423735 > i 5%R4% % Dastar 4§ B %+ i
Ry B 0 -2 BTN S BRI T M B 07 5 0 2 (- ) &3 Eisenhower
BB (FHRIL) 2 F R N2 REANZIUERAR LR (Z)
7 F#e* (bodily appropriation) %' it)yl f > * fho7 Dastar 5 ®iFH 2 17 5 >
=+ TF % i h 4 (reverse passing off) » § i& ffvé 4% /2 section 43(a) % 4¢3 &%
2. R

R R e N ENPE I PR R AR SEI I SE i)
TR LML &L R P B (RR) HEH L2 RH - nx g
%%%4o%éDmmﬁmjﬁ»%%%$iﬁﬁiﬁémmﬁﬁ%%%m%ﬁ

wEh AEE TG LN THFTREEEFIRENA ST o
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d 3% Dastar 3242 % 2 R > H3F B 223 BINE B 2 fa o 2 B

1
)

P jies 4% % section43(a) 2 R &% i * 0 A rs ¥* 72 section43(a) £l 7 AR & &

?

PRAZAR B e B R R AT ~ fg 1 2% 1R & 20 B 20 ;}-L%w ) j\%‘r LR uLﬁ‘#z N T
TEL O PHENEEED LA 0 KiEr? Toriging 2 RpFED BT
RAR  #H%2 5 " Rk g 9kER | (origin of source or manufacture ) » ® if # 3%
Foo % iRz A5 TR )y 7 Fﬁ—u LB AAEL T LA g R A

w2 MO TR R Fm s AR R PR MAATRAIER BT S

B:E s i 2 A & (communicative product)) f=vdk > 4o F B X ) R H VA

FPELRASDTMABE R E KRR A e p 3 4P dp 5L a2l
7R H g AR A b AR RIS F TR PP L

G2 W FTpd JIFZASEDH FEP Ri Ak D FEREY AR LR & RG
MR ERIE A AL A A R E L FORORE P A L & R
ﬁuﬁg%ﬁﬁ%%i%ﬁﬁm@ﬁ%,@ﬁWMQ&ﬁﬂiﬁ?Q@AQ%%
B 17 > b L f27 4 Bonito Boats v. Thunder Craft Boats?® % #14cp o

H=xo AR o RIEAF % (The Visual Artists Rights Actof 1990) 5 &) » £
CESSEEEE S5 7 L SR L FE S SR E L
¥ % section 43(a) 2. kR E &K 4o Fox T R QWi @ ar® Ay~ 28 B4

MARFA e 5 e ‘F‘f VR R IT L E R A TREE A EL Z o AK LB

(BB ) RALKI B2 5 B RRBeL Ry Epr 3L LB R tRE
E R RET AR Z W F 7 A A 2 EF ek 2 section
3E)(DAY 2 h% > T kR P = AV N ”F'_F}f“ff"?

IR &ﬁwﬂ’*mﬁ*% R o WD T WA R R RIS T A S
ki (origin of goods) iy 4 A S % A A &Y Hi iz fe

S FEA > R E 24 ﬁ’ﬁ ( the producer of the tangible goods that are offered for sale,

246 Bonito Boats v. Thunder Craft Boats, 489 U.S. 141 (1989).
27 See 15 U.S.C. §1125 (a)(1)(A).
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and not to the author of any idea, concept, or communication embodied in those goods )

248

THCFAZIR 2 FFEHRE GE A ST HRLE - oa 2 2T LR kA
WERYEE S AE Lz xige Yy | (passing off & palming off) P4 >

AR - AT SRsE e KR R R R HEERE - B Ren
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blw e TRy ) RIGE LA RS A AR E SR RIE 0 ¢ S B P e K
BSRRIEZ (75 o gt 7 R el siehB AP 00 F R RE A R F AR L 2
PAD T R R AR R AR R R REBR A D AR

TR AR IR RiR - HF RPFE A BB F (B F) T

%

m

S ASZER RO A IV AR EA A SR N B2 KR

TIPE

“T:E\*

BRedFe By @ FRa S8 RBEF MRS Bmizir o AET A
¥ kg fes 4% % section 43(a) FHRAL L AR 0 1946 # Jrp kA iE A 2 F T2
SAPE AR P F AT, R E 33 1988 £3HEC B 0 MR

B AR~ o

28 Dastar Corp., 539 U.S. at 37.
9 =W (2012) (hRFRLF e Ry ) E7 AEMEREF AL 2% 0 T 9-10-
250 Smith v. Montoro, 648 F.2d 602, 607 (9th Cir. 1981).
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BT {T A ¥ 2 section43(a) N B R

") W EHR
() B ANFE R RYNFEMRBLF EFEL 23 F Hje
CHRE  REAEERES A EPHN AL AR AT AW

R TRV T S T R

(A)H>t & & 4 5 v (affiliation ) ~ B 7 ( connection ) # 5 &
?#f‘?%iﬁiﬂ%l\"ﬁb?*—%\

—r
?
BT ETE > GRS HRE 2 R

bo

|

Y

B) & $ A 2 & (T4 $0F SRR E 7L L A
FryrmAhi?Fmd

am XA T R XA T HH R AR
T F' (F 251, |

SPR B AL B L% 0 gROTILET s 4% 2 sectiond3(a) THR DI F w iR A%k R

FP (DL HR2OF S 70 #3587 (2)3s s L £

(3) Ak i@ B2 ef i » 1 R R S R (4) A PR 5l

FRA TRV S YRR RENE R G L R R T H

‘Jﬁ%%“f}ﬁ'iiz)ﬁrﬁ—'ﬁ;”f’%T F K Vg K Ofges 4% F section43(a) 0 < WA = Ak

5L See 15 U.S.C. §1125 (a)
(a) Civil action

(1) Any person who, on or in connection with any goods or services, or any container for goods, uses in
commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation
of origin, false or misleading description of fact, or false or misleading representation of fact, which—

(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or
association of such person with another person, or as to the origin, sponsorship, or approval of his or her
goods, services, or commercial activities by another person, or

B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities, or
2 b 2
geographic origin of his or her or another person's goods, services, or commercial activities,

shall be liable in a civil action by any person who believes that he or she is or is likely to be damaged by
such act.

252 Web Printing Controls Co. v. Oxy-Dry Corp., 906 F.2d 1202, 1204 (7th Cir. 1990).
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LHBI G AREEFEAMAAE S B L & h A F AL
2. 4 7 8 (claims for false attribution ) % F — 4 {45 e 223 o

#& @ » Dastar Corp. v. Twentieth Century Fox Film Corp. % #r— F i /L% &] & fZ -
AN F @A A B2 T 33 section43(a) Rg ¢ T kR (origin) 2 &,

ek e A
YECIEIRHRE ) T

ol
|l

FOOREE AL ATLB o 03 F AL AT BRI

R
34

Bis 27 SRFHUE &2 LITR 38 F R £ R 25s i b2 & Rz ik
* 4

e Rl R R AR IR F LA B
H 12> A% Dastar Corp. 1% 5 B2 8 (Bt = BBk ()
#*

WA FPRF PR SR NS TAEH A LA LIER 5 Fox

AR EIEV BB FERYF R T T FA S A A F §
AR AfRLE BN AR AR F RS §OREL 7 kY
A3 PHREZESF wEh  BamEh LF - Mgy A5800T LR g
FEfR 5 BEE L fFes 4402 section43(a) WEF T AL FA, T oA F 3 He 2 F
B RER ARSI FORRE R FRES S LRRE TRAR R
f# Dastar Corp.% 2. L% > e 12 A ic 3% & fg 4 4% /2 section 43(a) & €@ — 3R2 %
H R 22 o

¥ = P ¥ Dastar Crop.% & #322_f33 : Warner Bros. Entm’t, Inc. v. X One X

Prods.%
1. %6|%%

Dastar Corp. v. Twentieth Century Fox Film Corp. Z pE 451 % >0 2 5 2 ¥ (%

T2 7 4L k2 % 2 > 2 Warner Bros. Entm’t, Inc. v. X One X Prods.?*®% % & »

23 R se 0 W $H3L 249 > F 58 ; Jonathan Griffiths, Misattribution and Misrepresentation — The Claim
for Reverse Passing Off as “Paternity” Right, 41 INTELL. PROP. Q. 34, 36 (2006).
24 Belinda Isaac & Craig S. Mende, When Copyright and Trademark Rights Overlap, in OVERLAPPING
INTELLECTUAL PROPERTY RIGHTS 157, 207 (Neil Wilkof et al. eds., 2nd ed. 2023).
25 Warner Bros. Entm’t Inc. v. X One X Prods., 840 F.3d 971 (8th Cir. 2016).
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3% %R p > Warner Bros.4p B > & 1 5k H 35 = F % ¥ ( Metro-Goldwyn-Mayer )
T2 1939 # 28 (8 ig) (The Wizard of Oz) ~ 1939 # T & (& &
4 ) (Gone with the Wind ) » 2 % i (5 4* 22 #33 ) (Tom & Jerry ) # 4 2. F iT4¢ -
PiiE 2 M2 & Ef- 2B # %7 Leo Valencia #731 # 22 A.V.ELA,, Inc.~
X One X Movie Archives, Inc. 4% 2 & & > %ﬁé BB@a (S B (e d )
(B ang) &P T FBAaFEfeT # 5 @+ (lobbycard) 2. i34 5% & >
KPP RPFLLI DR G ¢35 (BT E) ¢ gt % 5% (Dorothy )~ 4 & ¢ (Tin
Man ) ~ #&-] ji# (Cowardly Lion ) frf&3% 4 (Scarecrow); (p & @& £ ) ¢ 8L &
(Scarlett O’Hara ) frv 3% 4% (RhettButler); (/F4* &2 #zh ) ¢ 4 (Tom) foizt
 (Jerry) % » T Rig 2 PR R * R IFE Ay & do i A - K £
SEEFIRAN R B AR e DM E ek BTER A
fod T A A 2@ 3 ek m};ﬁ],g\ﬁ,fwf 744 AR B gl L2 a5
Warner Bros.:% 5 44 A.V.E.LA. >~ X One X Prods. % > @ 2_ {7 & *f#qt $HH E TR
FHRfEs 2 oL @d md > Fa fyrp T RY > D REnpg 414 -
2. ERRF|i-
dARERAHE S 4 F RPN DEER2 2 BIFE S B AT EER

x’f‘x‘r',

FEd 351 # F % %88 i1 en Dastar Corp. v. Twentieth Century Fox Film Corp. % >
FoT BHERECB 2 e P Rrs ¥ 2 section 43(a) WiE * 3t A E eh AE Kl
B BRIV Y 0E §nEie ik AR Likpl i 0 2 - L FiE

BRI AF AT PRI R E S o FARET § £ATRRT R U 2 Bp

Berfgrlotam ML T LA DL hid Bl ¥ gﬁ%\r@%ﬂ & %

j o
=

R ’%112Fm#\*§-x?ﬁ;%~#m7vF’ﬁ#ﬁ GET 3»1"11‘#%\"@%&12%%”5 =
R 0 A E LRI A S L P SRR 50T

e abkd foFF a2 T F AL g2 A & B ) 7 (Defendants’ reliance,
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however, is misplaced by virtue of the existing copyrights in the films and the component
parts thereof, as set forth above. Moreover, Plaintiffs are seeking to enforce their
trademarks on tangible goods which embody the characters and scenes from the films,
not the ideas, concepts, or communications of films themselves ) 2°° -

BRI AR AN F T B LA A B L KA
S R RS E S Y BIVEE 5 S TRIPES SN R ES TORE LN

BE D TG A PR R FIL N F TG e kA RS 2 B F

-

Koo 2 TR Ak FRITIE o 1R 1909 E F IR 0 W F FIAE DB A
AR e E A FOOHRA R~ 2 RARE S B AR H R AVELA 2P R
AL A Z M TGS N A LA A EmA Y L B BHEY o @
L9 MAGEFERAFEU (LI R )12 263k BHAEY i d Wi &

¥k B kiR e BT UEF TS o UAIEATNE S ER 3 B @

PPN

MY chs ad d Bl L =2 airS 0 ¥ AVELA MR

™
e

L
P
By lhle cho Bhd Bl o B2 insg - ﬁﬁé_&%’%ﬁé& EH - 2K
AFRIES R @IS F RIS H v 2 BB F RS v LRI

&3 2 E ¥t Dastar Corp. en@ o 1 dp IV AVELA. #7iEH &g S ¥

P
\

PR 4 ¢ Bl 2 #A 52 Wamer Bros. ¢ BB AL > @

F2AF T B A E o F]pt > Warner Bros.3% o) FARFERELR A 2 AR EL
¥ (¥4 i 3% » z Dastar Corp. % ¥ % #"‘11258

AL A RRRGIEE Y BT RY e 3 A d FERIP G 0 K1 A ks
%

R B G2 BRI 2 4 2 % TR IR E

256 ‘Warner Bros. Entm’t v. Dave Grossman Creations, 2009 U.S. Dist. LEXIS 149108, 24 (E.D. Mo., E.
Div. 2009).
257 Warner Bros. Entm’t, Inc. v. X One X Prods., 644 F.3d 584 (8th Cir. 2011).
258 Warner Bros. Entm t Inc., 840 F.3d at 980.
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R EF AL A TR £ RGH TS5 ¥ EP & 0 £ Dastar

COI‘p 7 ﬂé}'{*lff,\ mijlli#gz f’ m ,é’-]‘;"b?‘;"—a‘]ﬁ 7 ’f ’fg a 55]@"'[' > %-,T 7‘\%

-

A i R B BAHRBIGK AN B BRI ﬁé%;zﬁ\_—‘%

Y7 H4E 4 WarnerBros. » # @ % T3 A F 50 R A | 2 R0 A 2
ERHigsgs 32 T2 ANFREAAT RV B R &) F FEMR > vt

ez EiErpRERD -
B L %+ % 2 Comedy Il Prods., Inc. v. New Line Cinema % 2. £ £ f > 7+

FTEALFBHFRERARZPIURE > AT E LA FRBPRFLLES 2SR RA

%%f&q’%dﬁﬂ;mz_%%é*%%ﬁ*i?ﬁ%*@ﬂg’ﬂﬁ@?ﬁ
FHSFHRERT AT FEL AR FEREEERD © 80 DR 2
PRYECRLATATY R A N EERTTE RP P A R L 2 B RES
Flrfe R A NT o FE AP NS R A Y A S E S AR
AR @a B R AL R 2 BEEED 21 F chpd 4 o BT

B2 FwmEFBEIF TR F2 T A O F T (synergy) > 7T &

Hd BRI 2 FHEJ* B L F RS- EA & &0 KT
AT PR SRR I A FITRAFIRREINNG DEY AR R
Fp R AR A9 4323 3 0 % ¥ % b4 Toho Co. v. Sears Roebuck & Co.20% » 2%
R i A SE f 0 AR L @0 R EFRBIIRL 5

261 % \Processed Plastics Co. v. Warner

¥ %k 2 3¢ 4o Conan Props Inc. v. Conans Pizza Inc.
Commc’ns Inc®®% 3 » F F b itk b » Fiz fae suivp $a 8¢ fEd
r et BEES A WGRT R L plE2NH 5T e

IR RS AR S PR PR ST TR SRR R

29 Elizabeth L. Rosenblatt, The Adventure of the Shrinking Public Domain, 86 U. COLO. L. REV. 561, 600
(2015).
280 Toho Co. v. Sears, Roebuck & Co., 645 F.2d 788 (9th Cir. 1981).
%1 Conan Props Inc. v. Conans Pizza Inc., 752 F.2d 145, 150 (5th Cir. 1985)
%62 Processed Plastic Co. v. Warner Communs., Inc., 675 F.2d 852 (7th Cir. 1982)
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FRABRRPE RS 49 ZA R SR A AR BAE N

FHERT AR AR EF ML ASRY D R IR R E

e@ ) § F ¢ #2 22 £ Warner Bros.4p i

H=od A% A,7F 3 R Dastar Corp. %2 223 28 (7 Ul L p 5 A Y
HEAFER AHEFUF SR RIIFER PRRLIEBRY RE 1R
AR Y e G A AP ARG SR G R NG RS

B INFERELHAHY o L T & s 42 section 43(a)
2 o REFIAZ SR B BT LR

e P &< FHREZEEHN N Fleischer Studios, Inc. v. A.V.E.L.A,, Inc. %

1 ko|¥R
% Fleischer Studios, Inc. v. A.V.E.L.A., Inc.?*% ¢ » 342t & 4 75 4 ctih L 4
&, 47 o B4~ > Fleischer Studios, Inc.<77f § * Max Fleischer & # »* 1930 # £1 i
4 Betty Boop & ¢ » %§5 1930 T 1950 # * & » Betty Boop # @ &3+ ~ §

R AEH IR TV ARERY TS RE v IRBEF & E 2 1946 & Fleischer

21 cH & d 2 ApR A AR LB A 21970 E L4 > Fleischer 72%
Ly 4RE T ¥ &2 AT Fleischer 2 & (T #£AT Fleischer) > # %gﬁ R iZ_ ez

PEZ $L3R U P~ Betty Boop % ¢ 4p R 2. ST E P A JE o
** 37 Fleischer & 7 32 2 % Betty Boop ¥ (T4 2 7 {h{g cri— #%73 ﬁ s 1 3%

¥ {{£ &7 Betty Boop & 4 Rz ot A M A RHEEE X R

® 2 7 A.VEL.A. Inc., Art-Nostalgia.com, Inc. % 2> 7 12 Betty Boop 12 + /% 3F # ¢

4 5% 5 A > I HRit {7 Betty Boop #24# ~ % i% Betty Boop 3= ~ 35 5 Betty

Boop 2 % JR%2 £ 3 & &5 &1 £4+ > §.2 » &7 Fleischer # 71 5% A.VE.L.A., Inc.

217 % -+ Betty Boop & ¢ 2. ¥ (FE 2 Fikig iz -

263 Foley, supra note 122, at 949-950.
264 Fleischer Studios, Inc. v. A.V.E.L.A., Inc., 654 F.3d 958 (9th Cir. 2011).
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2. EREb

WEFITER w0 d 3% 4 F 2 F T L D 5 Paramount Pictures, Inc. ~ UM&M
» Na

TV Corp. tional Telefilm Associates, Inc. % 7 I & P £ A 24 > i B L H &
¢ g N F o AT Fleischer % p b AF fe R4 E RTB- v = B ¥ Jb G 0 Betty

Bmpi3¥ﬁﬁ’$“9*%%£¥{ﬁﬁlﬁ%%ﬁ§%$iﬂi5¥ﬁ%i

jh‘ﬁf—f?}% ~#7 Fleischer B -%z 'F’}gb\’fg 3 ﬁﬂﬁ,{” A2 o

AR v o B RS AT Fleischer ATH IR $ 2 H iRdp i 0E
Betty Boop 7 1% 2% 345 7 4 4# 2 #£7 Betty Boop 31 7 :2 %45 > sc | 2 peim o 37

Fleischer ' 37 % B 2R & 4 i F 3772 Fats » 2 fa > T @02 %/ | (inthe interest of
judicial economy ) &AL T it 5 % % & i3 ¥ A 3% % <6 International Order of Job’s
Daughters v. Lindeburg & C0.2%6% » 2 A < % © % % 2. Dastar Corp. v. Twentieth
Century Fox Film Corp. % -

FATEIERAPHRES AN A E R WTFF R KTF Lindeburg
& Co #-Job’s Daughters ‘2 22 {53 * ** 2 p= ¢ sk F + > Job’s Daughters F]@ i
EH LS PRER AR RRIRL L AT RIS SR B R

Ei%f#rﬁ iz 5 A% AVELA. Inc.$#P {7 2 7 ¥ Lindeburg & Co 4p i » *

AF P EIpE P AL 2 4 Betty Boop B2 LT A SDEL O RIFPFHA
SASAT RG] F el AR R TE AR B E R MR
BB A 0 b FITHEL R B Ea i r 2EATH 2 AT @

PHfd Ak ed PRBRLY S FRORM > BRREZE ABRE S ML

u
i
w
2
o
H
=

MELL R PR 4 e PR f R AR T RAF

She
-

Fleischer #7 3% & ¢ Bl > AN EFEH A PG 2 FirE2 pHREFER 2 ¥

265 Fleischer Studios, Inc. v. A.V.E.L.A., Inc., 636 F.3d 1115, 1122 (9th Cir. 2011).
266 International Order of Job’s Daughters v. Lindeburg & Co., 633 F.2d 912 (9th Cir. 1980).
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@ {6 A7 Fleischer 3 REF » BB 7 {8 0 B2NE 4 i b oz f T4y k2
AR R B R RTeRL L2 o AATHAY 5 1% A Betty Boop 2 Bl i 2 ¥

FAERABEH A dafr»-ug]fgqg R4 > F 3 A AT Fleischer & it »v v % 973K 2.

T2MF 0 RERIEGH IS ET T2 RE o KRR Ws 4* 2 section43(a) 0 A
c R ERERRE S N E A RTEIRET > X2 FRin s AT Fleischer 2 @
REETRDTERD LUEP FRR A - LA AE T 5 R
Bop 2 EEAREREIH R M FHEARINA 0 2 2R A% Betty Boop
2 f7eiF A A ¢ (“fractured” history of intellectual property rights ) 22 H % £ &
FoRAE O TEELE - FRARB KR R FRRDRG MG EHEA
TR R S T, R e e e R
A.VELA., Inc.i¢ * BettyBoop c1{7 53 &L FH R » 112 L3 HERG {1 4R
AFRTALEP w2 FERINLL Gy S REF o

ZEELRw I 32 2 E ¥ International Order of Job’s Daughters v.

Lindeburg& Co %k 7 » F k2 T & 2 pe it & A 4F W & F 4973 et i i gt 4%

B0 FFFZR R R RS AEF T MAS P AR AR
u| | 287, %38 % Au-Tomotive Gold, Inc. v. Volkswagen of Am., Inc.?®% #14% i1 chch
FEECRE D % - > R0 T # i o R R FRinmi oh I F b RS

O RFHEIPFEORTADPINER  APFE S ASRT A PR
EAF Y RAAELY AH N B 5];:51;%%—%{-{_{;@?%1 Bz ,-r"—;,rJfgﬂr_,g * g 2t
RHHS TR R BET I F S RESH L LanthidY 0 31 AR

PARATT L BRI LF - BE R AN M ERS P H - F L BR

%7 Fleischer Studios, Inc. v. A.V.E.L.A., Inc., 925 F. Supp. 2d 1067, 1073 (C.D. Cal. 2012).
268 Ay-Tomotive Gold, Inc. v. Volkswagen of Am., Inc., 457 F.3d 1062 (9th Cir. 2006).
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LR A PRECRIERE R ALZ 0 A% TBettyBoop ¥ F | FPH AR IRE - GliES
G ehfFA) WikiFs KPR X Rpge FL AL L g A2 ",ﬁ% Betty Boop
R F AR ERPRIRY LT FOH L N * o A AT g R

(functional in the utilitarian sense ) © & 2. » %2 F A2LP FB U0 > 77 €
BRI AR REILFTFRY OB RS LF SR U] bl
7 ®;%4F + T Adolph Zukor presents BETTY BOOP with HENRY the Funniest Living
American | % % > %1% BETTY BOOP » #-i¢ if § % f fULfasF 2 & L o 4015
Betty Boop % FE22EF % ¥ ap i * > RUG|H @ * MR REHE R G M 2 L5
oo mRECEES L ER %‘1;’ m A ﬁ;:}' B W T2 HIRE A AN EE
g B o Rty iR vk A kA4 ¥ Betty Boop ¥ F * ST Er G Betty
Boop Bl i ot » 5 43 it Bk p & 4 shtfis 2 007 SRk h 4 on
- 2SR F R BRI R F R A SRR 6 Py e AR
kiR B YR X ERIFELEL T A

B is 0 FiE— HKRARIBE R P| (the doctrine of legal equivalents ) »* & % 2_i§
FEEATRLRROLEDRGE v F LT EFRY 2 F A A | HE
G e FRETWMGZFEE > F 27 R 2L f g v 52
BIGFE 3 Apad e Bl A8 (7 3 W2 R A SRR an|erps > 8 S ¥ L g 2% amck o
WA 5 FE T LR 4 LS Betty Boop B 5% >t Betty Boop ¥ F 2 4
R KRR o pLHETE S T v R A & ATEY F > FANIBE R BT 3 24 Betty Boop
B2 & * 4= Betty Boop * F i kg2 w & & 2 % T4+ & * Betty Boop Bl
oz (T AR o k2R e AR o R (LT Betty Boop B Ak
FTOEFAR L XTI - o H) A - BE OB GARF > £ F Betty Boop Rl i

22 F2 g A ERRBEPE N BEERE Y R 22 TR AL E- HE

269 See, e.g. Mobil Oil Corp. v. Pegasus Petroleum Corp., 818 F.2d 254 (2nd Cir. 1987) ; Squirrel Brand
Co. v. Green Gables Inv. Co., 223 U.S.P.Q. 154 (T.T.A.B. 1984).
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= ¥ Betty Boop ¥ F [ iR 7 H o &g o
3. Hi-f

* %44 F Warner Bros. Entm’t, Inc. v. X One X Prods. %% ¢ 7 AVELA.,
Inc. » B #rgrPecn 277 fgin > GEPB ARG 2 45 2P St £ 4% 7
EHSEF UFR T 20 FiRfE? VRLOFHRRY 2 2 AR R
B E 4 ik bR A X I AR PF > 3L 5 Betty Boop ¥ 3 HRINA FliE L
PR CERE R - KR A& 2 F P HRE 2 Betty Boop Bl g Ak
PRI B EEF# LR b - HE R F RS B 2 A F T G
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fide) #3275 57 40 2 BB SR IRBE A A RS (A K
% | (firstin time equals firstinright) 34 @ J& p % B & % /% I Hanover Star Milling
Co. v. Metcalf*® % (the “Tea Rose” case) % United Drug Co. v. Theodore Rectanus
Co.3%% 2 ' Tea Rose—Rectanus doctrine | 3" { 7z > 7 &4 & *2 Lg B R i * v
W B —"F’f?rg%;;i;‘gsi R AATATank 2o W R R T R A 52»#7[:%]1‘1 ¢h 2
BiER 0 B R RA S F 5 A# D] B (market-based rights ) 3%
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(trademark-as-property ) 2. #£4 7 bt €4 0 7 (goodwill ) 39 £ j £ £ =

En

PEA PREHR KD > FAREA RS YA FIRA T 2R B S8R
(noncompetitive goods and services ) } + it 5 3| %240 o 43 1920 & N A4=Hp 5 F

B R B RRE R P L s BRE AR I RE R

ez gERAN T - 2G> B H 1930 & &7 A58 3 & (formalism ) i

393 1d. at 40.
3% See, e.g., American Washboard Co. v. Saginaw Mfg. Co., 103 F. 281, 287 (6th Cir. 1900) ; Grupo Gigante
S.A. de C.V. v. Dallo & Co., 391 F.3d 1088, 1093 (9th Cir. 2004) ; Hana Fin., Inc. v. Hana Bank, 574 U.S.
418,419 (2015) ; Lodestar Anstalt v. Bacardi & Co., 31 F.4th 1228, 1236 (9th Cir. 2022).
3% Hanover Star Milling Co. v. Metcalf, 240 U.S. 403 (1916).
3% United Drug Co. v. Theodore Rectanus Co., 248 U.S. 90 (1918).
¥R A > BT E AL R FIP AR E % (use-based rights) > A 2EH Bg
(adoption )~ & g = % i (1ngoodfa1th) A PR B ERR Y ApRFER R T
PIE> 7 AL AR BRI 3 F FIRE &0 B2 8 8F % %5 % - See TIM W. DORNIS,
TRADEMARK AND UNFAIR COMPETITION CONFLICTS: HISTORICAL-COMPARATIVE, DOCTRINAL, AND
EcoNOMIC PERSPECTIVE 102-110 (2017). ; LAFRANCE, supra note 188, at 40-41.
38 TiM W. DORNIS, TRADEMARK AND UNFAIR COMPETITION CONFLICTS: HISTORICAL-COMPARATIVE,
DOCTRINAL, AND ECONOMIC PERSPECTIVE 102 (2017).
99 {945 % B2 7 Joseph Story v 19+ & ¥ ¥ #rdt M ehp Bk 0 H ikdy - FEFLLIFL
REFPREAFEREE L d AHE MR T A CEGT T AL F'»jﬁ mﬁ G E2 b TR
MEELIENRER L BAETAFT AR B R R PRE S Hihehio LR HFER  4 hEE
BB A g M H B BF iR F fo 23 kg R Ak anif4F & & L (the advantage
or benefit, which is acquired by an establishment, beyond the mere value of the capital, stock, funds, or
property employed therein, in consequence of the general public patronage and encouragement, which it
receives from constant or habitual customers, on account of its local position, or common celebrity, or
reputation for skill or affluence, or punctuality, or from other accidental circumstances or necessities or
even from ancient partialities, or prejudices ) o See DORNIS, supra note 398, at 95-96.
400 Mark P. McKenna, Trademark Use and the Problem of Source, 2009 U. ILL. L. REV. 773, 789 (2009).
401 G4e 1 Aunt Jemima Mills Co. v. Rigney & Co., 247 F. 407 (2nd Cir. 1917). - %7 » % -5 1148
TP IS AR S TR FRAE R RAGRY R L ’i«‘_iﬂ’?ﬁ%‘? ie ¥
BoaRhAALRAOT R DEUHFE AENRF S22 @* o
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FERLERY HPHPLLRY A 2T LT RTPRENARFLR Y (the
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)

right in amark ) » & &9 * ¥ 53 SRR FELA4T (1) $3hF &5 0 F ¢
* B

LA PRUEF AEANFTEAL LR ME TP
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E AR E AR A

iR T EEIRY 2 @FFERYRAR CHYEREY L EF L REART T
TAFAA R Y A ek 2 B R G E LA bERY oY (AF)F
B AP B A T MAFAR LR T ALY R R
M ERER 0 F ATV R G AR RN Y R R
section 1> ¥ FA HEF R FHER* AL F L A" F 2 B (bona fide
intention) 07 » @ FiLp 7 2_ 5 "f FFes 4 % section2 #7572 i {B & & ¢h 5 B

HA Y G LA PEL S BE o A HmE 0

402 DORNIS, supra note 398, at 110-127.

403 See 15 U.S.C. §1127.

04 2 F o, 3R 3220 | 7475 ¢

05 v B s w R 3455 F 39

406 4 20 (2015) (% RN Rid 2 B AR ¥ — U R R L ¢ ) F g
(%) (TR RP2ZRAZAR) TS5 45K AR

407 See 15 U.S.C. §1051.

408 See 15 U.S.C. §1052.
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&

N rgr T 2L  2ERTY AR pRfzEARY
Tt = $¢ 3 7 ¥ ¥ E 5 (prima facie evidence of abandonment ) 12374 # E ¥
TARBERT EoPREAFHRAREY R EEP TR BRI 2 FET T
AP EREA S AL R FE P LT I L2 %% (the reasonably
foreseeable future) # @ £ fcid * 2 LW A FHEBA AT EBEFP H iR+ 2
£ > UEHNH AT ERIFALZ AR EFRAR T TP ERLBIZER o

AR 2 o g b S B HIbE P ERF A % 2 T
#4324 | (nakedlicensing) 2 "¢ ¥ 4 - @ H#2 ## | (assignmentingross) > 7=
RRRR AR o T P L A RS L B R T ) & meni
FORBZFERR TR LF HSIRBLE 0 AR B EAFREA LMY

o TR A HRESTEELA D G FRT P PR ATRES D
4

g -J;\‘ﬁ*/ g d LT'@,""L‘7 ﬁﬁr-r'ﬁ PRA%2_ r‘ﬁﬁ—gIéﬂb#EA} 3 ’FI'J;’/Z s}:%l_g ;)__,_%_i %413
W FREAER T ARSI LB S AR BRI E P T A

CE TR T E R s i S LT LR -F EF i

E—'F% BRI P L 2% 2 I 2 F ARV JA RS 4% 2 section32 3 S

409 ph A 21 s F 4RI 4060 F 10 o
40 See 15U.S.C. §1127.
411 LAFRANCE, supra note 188, at 283.
412 See, e.g., Tumblebus Inc. v. Cranmer, 399 F.3d 754, 764 (6th Cir. 2005) ; To-Ricos, Ltd. v. Productos
Avicolas del Sur, Inc., 118 F.4th 1, 18 (1st Cir. 2024).
413 See, e.g., Dial-A-Mattress Operating Corp. v. Mattress Madness, Inc., 841 F. Supp. 1339, 1350 (E.D.N.Y.
1994) ; Marshak v. Green, 746 F.2d 927, 929 (2nd Cir. 1984) ; Haymaker Sports, Inc. v. Turian, 581 F.2d
257, 260 (C.C.P.A. 1978).
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SR E - FarE FAE AR LM e

Pa st AR HEEINAE L (pop-up ads) M43 B 2 (keyword
advertising) 2. % 2% % ¢ > 4o g FRHEE R B 240, H gt
ZMAP R R E G RRA SRR AR O BT RE Y EHFL S R
L2 BHRLZ-EFRAFHRZAZ 24 BT R FQ e RianFikafEs Lar o
E?ﬁi%?ﬁ%%ﬁﬂﬁi?Eﬁ@ﬁﬁ%ﬁi?%ﬁ%iﬁﬁﬁ#%ﬁﬁ@
(it avoids a chill on the speech and commercial activities of parties whose relationship

to trademark infringement is, at best, indirect) » I ¥ B4 Z /& o3t 3530 47 #p T 2| 4723

>&\

13
# f‘rﬁ.ﬂ,\? b—r’\ I——v‘r*ﬂ_]%’}FJ ,{km],\/,fﬁﬂ)\iﬁ‘.ua’ﬁ;?] rg}ilr\a—wm’,;{7 I'/E‘/,)(j—‘-:—,

R, AT TR SRS KRN R G L AFRF R TR 2 2

FRAPFHF LT §HT Kk (source) A 2R Fen MF 2 ik Tk
HEFETCEHFE BRI FERY G LR TFERELEAE FIRER

VIEPE R TR A 5 Ak 2 AR ehE & 4% (dishonest trade diversion ) >

2

=\

PHNPAFCEMB AT LT SRR R REF > HBLG ¢ 4

414 LAFRANCE, supra note 188, at 139.

415 See e.g. 1-800 Contacts, Inc. v. WhenU.com, Inc., 414 F.3d 400 (2nd Cir. 2005) ; Rescuecom Corp. v.
Google Inc., 562 F.3d 123 (2nd Cir. 2009) ; 1-800 Contacts, Inc. v. Lens.com, Inc., 755 F. Supp. 2d 1151
(D. Utah 2010).

416 Stacey L. Dogan & Mark A. Lemley, Grounding Trademark Law through Trademark Use, 92 IOWA L.
REV. 1669-1702 (2007).
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BATFR EAESA P REELR O RSP AR T kR LA R T4
PR R FETERA S F L PR AN GE B IV nE Ee A
2_ B enhd B4+ (capable of encompassing virtually any relationship between entities )
Wosea o @ PRGN AABEET U A KRR RR Y % EEAE
TP pa e & RUEF R R 20 o 7 ?—*ﬁ:}ﬁ ORI EZE LR

i % (expressiveuse) £ >R F E > BB HIFEELFE  FF R
7

A B2 AR S B B 2 (TR rdld

PATR G AR R R ERAB R 0 AFREA LA TS
AEERY FAR o A TR AT R RSN R G
2 AR AuLfE o Flt i TIRA T AT ) LG e Ak
Bk FPATREFH LR

g FARRERAKELY o @3 TR A 2 JFeg 472 section 43(a)

=
FIIN

b= A A b A ORI AR FF LT o EY S5
P ERBMEEY RITAFT R T 2T RS ) FRERRE L iR
(=) AP aF R RBES - FE L2 P EARDORE 2 (Z) BER
(false advertising) #7 & 5-ps3F (product disparagement) *19 -
T {7 ¥4 4* ;% section 43(a) 2 ¥ 5 1920 & 7 1%/ (Trademark Act) section
3o FEHE AR EFHEPE S LG TRl e THEMA R A 2 4
P2 T 0 1946 2 s 4% section 43(a) = 7 L & KEP BT F2ZABAM 0 R

EEFEAATOCT TR BERRET P HELEE TR BREA MY o Fa i

14
bR
=
[N
%4!\,

ITERFESARE ) P p B E PRl AT

417 McKenna, supra note 400, at 822.
418 Elizabeth L. Rosenblatt, Rethinking the Parameters of Trademark Use in Entertainment, 61 FLA. L.
REv. 1011, 1066-1068 (2009).
419 J. Thomas McCarthy, Lanham Act Section 43(a): The Sleeping Giant Is Now Wide Awake, 59 LAW &
CONTEMP. PROBS. 45, 45 (1996).
420 1d. at 47.
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A 1970 # Nde > HAUF B 2N mdl? > T3y 2|2 281 255 1989
E 132 B - W K-fFrs 47 2 sectiond3(a) P A E A BFiER (1) ¥ - WA
W ATHIE A E AR BRI D L AT £ R R (2)
¥ o o Pla oo Ak BB 2 (false advertising ) 2 A & p2dF ( product

disparagement ) a4 o 3% 13 1 7 K- 1970 ~ 1980 & 2] b % B3R ¢ 3% 0E

2R B hon BN 2 s AR P o Ao BRI A T R e A
sRerE A 4 B AR IR fFes 47 02 sectiond3(a) F R g o R AN
WHE Y T AR EE o kR T T g %@ﬁ&iiﬁiﬁﬁ

2P LR EAIRIEED R BRI > JFEI F R D F S AR E D L B

A ek s d 2 AR B FE A2 AR RS Y £ K (trade dress) ®T Y B

P

N

PrE TR EEEY ERETRRA P ERL RN Bl A b 5

k=N
4

5 P BFee ¥ sectiond3(a) i * R E L RN g,aﬁ C L A
TR EERELE LR L PRF R EHK TR

BEE A G- UL X2 THpd FREEERY PRS28] 02

AE ML Ao BT e e ol B - B R RMZFETHRA D 0 H

o
&

RAF&E R R N NRBEE F TR BB @ TR A s Fpe 4

i (artistic expression) = #7H 2 T @32 % i (expression for the dissemination

Ik

ofnews and information) % %% % » 2 fax 4 d EH 2 Hp d 2 PEHNE 4

A KFrs 42 section43(a) F* & F om H2 A o
F=#% FRAFSBRIHARRE? ZFELSH

FREFNFEMASBERE AP ol oY ixe S ER A

421 Id. at 53-54.
22 R E o W72 T 64
423 McCarthy, supra note 419, at 74.
424 Lisa von Eschen, Trademark Protection and Free Expression: The Reach of Section 43(a) of the Lanham
Act, 1990 ANN. SURV. AM. L. 531, 537-556 (1990).
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