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Abstract

The system of family council has existed since the establishment of the Civil Code
in 1930. However, over the decades of Taiwan's development, it seems that the family
council is gradually losing importance. In recent years, there have been multiple legal
amendments to restrict the authority of family council, with legislative reasons
repeatedly mentioning the diminishing functionality of family council in modern
society. Nevertheless, the family council still retains several significant authority . The
study employs an empirical legal study method to analyze the operation of the family
council in contemporary Taiwanese society, investigating whether it serves its intended
purpose. It also explores situations where the movant or plaintiff bypass the family
council to directly apply to the court for disposition in accordance with the provision of
Article 1132 of the Civil Code. The study aims to understand how the court determines
whether a family council could not be convened under such circumstances.

Furthermore, it conducts separate analyses for different types of cases.

The study observes that in modern society, the vast majority of movants or
plaintiffs often do not convene family council before petitioning the court, indicating a
decline in the functioning of family council. Upon entering the court, there is a lenient
tendency to acknowledge that family councils cannot be convened, and the court
proceeds to handle related matters. This leniency is typically based on whether the
movants or plaintiffs has legally notified all statutory family members, with little
consideration of whether family members have legitimate reasons for not participating

in the family council, except when there are clear reasons such as no statutory relatives.

doi:10.6342/NTU202400266



The study further validates through chi-square tests that there is a correlation between
the types of cases and the court's determination of the inability to convene the family
council. Specifically, in cases involving the designation of an executor of a will, the

court tends to have a stricter assessment of whether a family council can be convened.

The study suggests that, in order to fully realize the effectiveness of the family
council, amendments should be made to the statutory membership qualifications
specified in Article 1131. These amendments should align with the prevailing practice,
where the majority of cases involve the deceased person. Alternatively, considering the
current practical situation where the functionality of family council is limited, there
could be a comprehensive removal of the family council system. If there are concerns,
cases involving the appointment of a manager for the property of the deceased and the
consent to sell the deceased's property, for which the majority of courts do not mind
whether a family council has been convened beforehand, can also be progressively

excluded, gradually diminishing the authority of family council.

Keywords: Family Council, Empirical Legal Study, Civil Code Article 1132,
Manager for The Property of The Deceased, Selling The Deceased's Property,

Executor of A Will, Allocation A Certain Portion of The Deceased's Property
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