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Abstract

When people face state interventions in their property rights that reach the level of
special sacrifice, can they seek compensation from the state based on constitutional
property rights provisions? Or they could only make such claims after the legislature
has established compensation provisions? This issue is contentious. It involves the
principle of sacrifice compensation, the possibility of principle of “No compensation

without statute”, and the consequences of conflicts with relevant legal principles.

In the interpretation of Article 14 of the Basic Law of Germany, two paths of the
principle of sacrifice compensation have developed: the expropriation provision in
paragraph 3 and the content and limitation of property in sentence 2 of paragraph 1.
According to paragraph 3, when the state expropriates property, it must establish just
compensation provisions within the expropriation law; otherwise, the expropriation law
is unconstitutional. According to sentence 2 of paragraph 1, the legislature must always
ensure that the content and limitation of property provisions are constitutionally
compliant, except in exceptional cases where balancing measures may be used to avoid

conflicts with the principles of equality or proportionality.

The interpretation of property rights in the Basic Law of Germany adopts the principle
of “No compensation without statute” (including balancing measures). Therefore, in
the absence of legal provisions, administrative agencies or courts cannot make
decisions or rulings on compensation (or balancing measures). The authority and
obligation to determine compensation and its method lie with the legislature. If the
legislature enacts a "rescue clause" but fails to fulfill this obligation, such legislation is

unconstitutional. Furthermore, when a court encounters an expropriation law lacking

\4 doi:10.6342/NTU202402893



compensation provisions or a property limitation regulation that sacrifice property
rights, it cannot grant a compensation claim based on fundamental rights. Instead, the
court should suspend the proceedings according to Article 100 of the Basic Law and
submit the case to the Federal Constitutional Court, requesting a ruling on the
unconstitutionality of the regulation. This approach sufficiently protects citizens'

constitutional property rights.

In our legal system, the principle of “No compensation without statute” has been
repeatedly affirmed by constitutional jurisprudence, but its arguments and legal basis
are relatively weak. The theoretical foundation of the sacrifice compensation principle
can be the principles of equality, proportionality, and result-oriented arguments.
Compensation is a constitutional requirement for the legitimacy of state sacrifice of
property rights, and thus not an outcome. Compensation and sacrifice (i.e., intervention)
should be considered together under Rechtsstaat, and compensation should not be

viewed as administrative benefits.

According to Article 23 of the Constitution, compensation measures fall within the
scope of the principle of legal reservation, meaning that the legislature should
independently decide on the conditions, methods, and scope of compensation. Except
for practical impossibilities or special considerations of specific fields, the legislature
should not enact general compensation provisions like "...special sacrifices should be
compensated," authorizing administrative agencies or courts to make compensation
decisions. If a court finds that the applicable law sacrifices property rights but lacks
compensation provisions, it should suspend the proceedings according to Article 55 of
the Constitutional Court Procedure Act and lodge a petition with the Constitutional

Court for a judgment declaring the impugned applicable law unconstitutional. General

Vi doi:10.6342/NTU202402893



courts should not directly adjudicate compensation claims. In this way, citizens'

constitutional property rights can be fully protected.

keywords

No compensation without statute, principle of sacrifice compensation, special sacrifice,

compensation, balancing measure
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8 Vgl. Alexander v. Briinneck, (Fn.7), S. 425.
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Rn.40.; Melchinger, Salvatorische Entschadigungsklauseln als Ausgleichsentschiadigungsregelungen im
Sinne des Art. 14 I GG, NJW 1991, 5.2528.; Roller, Enteignung, ausgleichspflichtige Inhaltsbestimmung
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3 Vgl. Axer, (Fn.4), Art.14, Rn.106.; Jarass, in: Jarass, Pieroth, GG Kommentar, 14. Auflage, 2016,
Art.14, Rn.54.

2 Vgl. Aust, Nassauskiesungsbeschluss, in: Aust/Jacobs/Pasternak, Die Enteignungsentschidigung :
Handbuch, 6 Aufl. 2007, Rn. 460.; Jarass, (Fn.23), Art.14 Rn.54.

% Vgl. Jarass, (Fn.23), Art.14 Rn.54.; Heinz/Schmitt, Vorrang des Primirrechtsschutzes und
ausgleichspflichtige Inhaltsbestimmung des Eigentums - Tendenzen und Wandlungen des
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30 BVerfG, Beschluss der 1. Kammer des Ersten Senats vom 15. September 2011- 1 BvR 2232/10 -,
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3 BVerfGE 100, 226, Rn. 100.
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40 Vgl. Roller, (Fn.22), 1009.; Walter Leisner, in: Josef Isensee und Paul Kirchhof, Handbuch des
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1T Rosh KAE 2 VAR R AcHE -

TERR K 2 RIS 28 AT DUPE S B HEA] © BIZ Sy T Al (eine
Enteignung ) ; 2% " i8] (enteignende Wirkung ) | fERCE R » WIRFEIRE
FYEUSE S - T e HRaR < Bt Wit - — BE T BB ER S E
B EBERUTTREBUETTR » (BRI B AR R P ES T AR AHE -

5" BGHZ 99, 24 = NJW 1987, 2069.

%8 Vgl. Hans-Jiigen Papier, in: Josef Isensee und Paul Kirchhof, Handbuch des Staatsrechts Band VIII,
C. F. Miiller Heidelberg 2010, §180 Rn. 61.; Axer, (Fn.4), Art.14. Rn. 134.

% Vgl. Hans-Jiigen Papier, a.a.o. , §180 Rn. 71.; Axer, (Fn.4), Art.14. Rn. 134.

80 % 74 i : T Einzelne Rechte und Vortheile der Mitglieder des Staats miissen den Rechten

und Pflichten zur Beforderung des gemeinschaftlichen Wohls, wenn zwischen beyden ein wirklicher
Widerspruch (Collision) eintritt, nachstehn. ;~ % 75 i : [ Dagegen ist der Staat denjenigen, welcher
seine besondern Rechte und Vortheile dem Wohle des gemeinen Wesens aufzuopfern gendtigt wird, zu
entschidigen gehalten. |
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TEHEE - LA e BER RS R AR Y FIR - MsEE - 18
R R e B IR B EREN B E R PR A (RIS THY) £
WHEARE » IR SR SRS EIEERT B/ « 281 - B TBUERE 2N R 2
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BIRBFTBUAR SRR - BRARTNEER - B RALEE Z HYY
(AL FER A e iR B S ko LA B IR EHIE — ST
FEMEN ARIFR B E HB-PAa (RS - NIEE > BT BUEAb S & F AR - 1
AR - o

3y AWELMARER AR TE R

IEETIERIEGK - IS Han 2 T /% ) —f 0 B R TIRBODEE
HOsERVABLE T AH E ) BN AN SSRGS - EI0EE "Bk, 18
FAEAYARR RS - Il e S R B 2R TR A T VTR - (R — (R ZE i
FE A HENORYRS B S HE - JESE o] A FRIREE - I8¢ oo M # E R Fr B By HA 72
o CEESAER 0 SR AT 4

Fr— FRILEA B RAR R BAE SRR R O S 2 R R S ke 21
RItE > MAERRSC I T EE R R - RIFESS THiE - (ERIEE T E TR
T - VRS BRI ERNE « IRFIFUEIRCC > MEEREHLURER
B R - WERHEHE S S -

2RI > AEB R A A MR IR B &% - ITEREAE - PR E
s A SRR - (HEEAR MEZ R ERER PRV IEH - R R RIRIL A A A
B EARER T ELS RS E —HEAEERE - 18 LA RER PRIy
RUERE > B0 - [REI EEREASFEREYIRVEES - BERT ~ TRaE H AR EHY SR &
RUE > SN — T N EIRGIEE - L > BeR iR & B A B iR

81 Vgl. Melchinger, (Fn.22), 2526.
62 BGHZ 126, 379 = NIW 1994, 3283. (4"t F F - #1365 p AR EHEZ % 7 > e 237);
BGHZ 121,328 = NJW 1993, 2006. ( £-4 i 28 p % (h3fi2 % 37 46 % 130 » e 337) -
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AL R IR R B SRR E

R G ROB BT AR A R T il 2
SCHRFR 38 PURA Ry (R T B BB T B FA RS IRE
WRRESK T B AR - ©

7 IAEHIREIRIIE - (ERER RO RS R AER
& REIETES » BIRS—(ERIE - B - B S A AR IR S B
AR » TR - BB AR B T T B A R B B & R
GRS A T A BT TEC AR I B 2 B A R 44T
A AR I AT 0 R TTAE e B T AR E L A2 ¥k
i) -

= IAEEHROE G R R E 2 S - FTREN TR
W AR TR (TR LR TEC AR » MR RS R T B 17
KB - {EILER TR SRS AR AP (DR IR - 7B
AT TERIRRTE - BRHATE | A TR REAE?

(=) T B* ez (darstellen eine Enteignung ) ~ T 3 #cfasc4 |

(haben enteignende Wirkung ) & & /& 2|%7 ?

EEAESEZ R E P HIERER R AL R RIBEAES 14 75 3 11
N ANRZI TR 2ea 20 E XA EE BT E VTR HE RS R -
desmIbE - TR A G T AIBRZ AT R FE T - TR ) YRR I
A GLMEERER » A1 T F ) & h 297 5 2 306 Bacic g > 3 A0
LUP RHR R Z N - TEMEAELL T ik &2 5 O 4T 5 2 35% > o b7 48 1
AIEAMTSC - L BETCEE S EACE - T BN R, 2T ARUSET T, AL
RILEBR R THIEGINEATES 14 /5 3 THAVEURIEARE > HER LA
o WESRERFRUERS G S > B EENE - IREEE -

B—FE > QR BRERMGK TR TRIEAER R i - Bl (2R

B FHALAL AR AL 2R 4 2 & & > vgl. Friedrich Schoch, Der Rechtsweg bei
ausgleichspflichtigen Eigentumsinhaltsbestimmungen, JZ, 1995, 770.
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Bue1) o FER SR AR A BUOE T - R BER R IE SR BEAESE
14 5% 3 TGS ERRZEDR - REFUOARIREE —RHERRSCZE - 280 » B
FY = 55 & T R4S & PRaCE R R sk R R B R M 2 T 5 IRl IEE A s 1 B s B
Bz (SRRl ) - NI - B RaR a2 (8 R e B e g e M R A R
A FIPR AR T F EE RE T TRTE i - Bf 0 2 A e B R T A e A A P A o
R PRHUETE -

TEERRAAHRIE T » (s —(E R AV - B ARER R 5
A EEREN B HIRFIRE - (BB FS R A EE R 2R - M EERE N AT
PR AR E B i & ] 528 TP =CE e HLZE (e RIS EERE N S AR TR E 40
fo[a% S RAR G TR TR 5T ARG ) 2R ?

EEBF B R AN EHAZE (RS R R ERE N B NIIR IR E R &8
BN R (B B fER /SR BB S ER A e — 18 " ARSI RN
FIFRHIFE | (Inhalts- und Schrankenbestimmungen mit enteignenden Wirkungen )
s BUEFHETS R R AT o B S R E NI E RN ATREHLE AT %
PR 5T ) (quasi-enteignenden Wirkungen ) * o {5 ST AERE N AR
HIFERIE ISR - SEFRESERE FRARIREN— LR e

RHEAFAF2S MES 120 2257 UL AHED
BEAFIRE R B - BRI T2 ERHLET
B B L ] URE I AE LN AR M AR (Hrmliche
Eigentumsentzichung )» e fr& H#| B A A cnfa i@ * 7 ag i ¥ i

4o e ol - e 2 (die Auswirkungen einer Enteignung ) -

HE 2 MEENEMRHERUERIFE - BEE TR AR TS
STME  ARPEEE TN REEAER B AR AR » 2 M P B AR AR e T
A AR R FEHE i AR Z AR AL - BBk

84 Vgl. Stiier, Thorand, (Fn.13), 3740.

8 Vgl. Matthias Cornils, VerhiltnisméBigkeits- und Sonderopferausgleich bei enteignend wirkenden
Inhaltsbestimmungen des Eigentums, in: Jorg Menzel, Ralf Miiller-Terpitz (Hrsg.),
Verfassungsrechtsprechung, 2011, 2. Auf., S.335.

% Vgl. Stiier, Thorand, (Fn.13), 3740.
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FERAR IR PR EETE - BI0E - AJRERVETEmAP RS ¢

— ~ IERARMGRITE R IHEAESE 14 156 3 THES 2 AEEN . T EAR
TE o R —EATES 14 /5 1 IHSE 2 ALV AR RER TRy T PR
e

T SRS N AR - AR SR R FEAARCCEIRN A
FHEXK -
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-

0

(=) TR AZE 14155 338248 FR T

B BRI TRE G B (R —EATESS 14 k55 3 THES 2 A2 T 4ifE
RUE 30 IREIRAR R T LA B R ATESE 14 /5 3 HE SR ZK Ky

87 BGHZ 121, 328 = NJW 1993, 2095; BGH, Urteil vom 15.02.1996 - 111 ZR 49/95 (Koblenz)= NVwZ
1996, 930; BGHZ 133, 271=NJW 1997, 388.
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BT, —F

B ARE R Ry - BARMREIEIEE AR 14 55 3 THEIEINRYHERE
% o W TEUARE Ml BB R A RIS A MR EREN®  [BEZEZ
FHH - (FOAKEE T iE— AR - WFSTEOERAE 1990 2 H 15 HEY " A
AR AR - SRR R AR T EATASE 14 1R58 3 TEPTEEEL
AINEREEE R EK - J - B RTE 7 B At EI YRS 4R - 2
I TEEE AR RIS Ry KRR FEACE S 14 RS 3 THZ il
ERE > MEEBEEN B AR DIRHR R R BT - IEREE - [RIAFER

F— HRERBF E R A ENEERAURENE B R SUE - BIEFEE
S EERE N B o Z W ERE TR 40 Ry B0l HEREta @i i 2 s s R ]
fEFEAI AERE AR Rz AR NPT - AR RESRER RS T igAE
FTEREL Fiit | » AR ERVEAN A = LB M E RN S SR G 2 FHE » R
J& U TRRIFE A B AT A R 2 R e I EERE R B R 56 =
A o I BRREEA g2 — TRl —#iE ) e 2R —E T M EEN
25~ PR —BrPeaty ) HE -

B RBAFEARLEC IDEEWVEEN HBTEE (&7%) i
HEE - AT R EE—EE T e A B ERTEE T Bulim
' | (die Qualitit einer Enteignung, enteignende Qualitit) % - fH= > » (4GSR
HYERIIRE T - EORILAR FERE 7T HOR T e A @ iR B0l - - =] DA ETE T
TERCEa HAMRRR - HERER R B BN A B G B R NE0R - R
TR Z YA E BB B ZE I T T By » IRERES M ZE b Z 2 5
FATEES 14 16855 3 THE R T 2 By HLEsHE" -

F= SEERKEA BRI IDEEWVEEBEIM TR ENEEEINE
—HEF A RHERRR - 1H B 174 BT S MRS 2 05 6 E - A0

%8 BGHZ 121, 328 = NJW 1993, 2096.

% BVerwGE 26, 131 = NJW 1967, 1145.

* BVerwGE 84,361 =NJW 1990,2573. a4 5 - £ 5 g 02 3 2 P AR 4 242 M A& 1968
EEFHERR KA o B 1984 BT AL RB L ARET VR LEEES R
LS SR R Ce R Ay SR S TR

' BGHZ 126, 379 = NJW 1994, 3283.

72 BVerwGE 84, 361 = NJW 1990, 2572.

8 Vgl. Melchinger, (Fn.22), 2525.
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[FIRRHY - BB Z AR AT SRR WEEEH TEALS 14
36 3 THSS 2 AE T LIRHEZ B 5§ - M ES A B E I D S ERN
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SIS ARER R RAL IR AT R EATESR 14 (/5 3 THECEIN Z M {ERE -

(=) AAZH% 14ES 178 202 TR T 9

BORPRRIEIEEATESS 14 /55 3 THES 2 AIRIMENUE - IR R LRk r i
FIHISE QIS4 - BT IRAENIEI D - AT TRIE I M AR Y A7
FRARE » TIREUL - Ritt » B A IR B R I EE ZAEARES 14 55
1TSS 2 A NATHRIERVRUE ™ - A EE &M - RIERENEE -

E5 Ry ik - FEBIFEIE AT AR e BRI EIE (E 3 - (B NEERT R—
AZHHGE (1BVR 1161/03) o » RIREWIHEEIS - FEILEGET - FA R KT
FRFEEGAE " XYIReEHOE ) THE RS R - 22 eI T AN F 20
FIR TP e P B)h ~ BAR PSR s e B R AR KA
FiRp Ee - BRI B EEEEE R o CEFEAERI T EENILE -
ML T —ROERAE HI B (W EERSITECER ) SRR 2 & &
PEsER - BRI T &R 1LY » ENESFARIIG R -

I

Y 1

BrFE ARSI BAR PR EAVESS 14 fR55 1 THEE 2 A& B A1
E 5 IEE EREEHEEN - TR AL ERESEARETE - DA
ERIRIFE e ARSI IR EZE B A E RN g T R Eh R
EMEANRSPRFIRERTEE  WEREE -7

BT EAIRE LAVERITE RSN SHEDARIAMEMR R FE - B m AR
B R BARRTSE L T & E M ¢

— ~ RUR IR B HVERET (Konturen ) » RESHE SIS AN DUE AT » RIH
HNARIMNE - BEA T THRMEAAFEHIME (voraussehbar und berechenbar )

"4 Vgl. Melchinger, (Fn.22), 2525.

5 Vgl. Hermes, (Fn.54), 734.

6 Beschluss der 3. Kammer des Ersten Senats vom 06. September 2005- 1 BVR 1161/03 -, Rn. 15.
" BGHZ 126, 379 = NJW 1994, 3284.
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=~ W FRARINLEE S ERER AR E  — bR T Bl T U S 1H
DNBARER — AHEE A LS - PR S U - a0« T EREARE
( wesentliche Nutzungsbeschrinkung ) ~ " $fft {72 % > 78 | ( Bingriff in einen
bestehenden Gewerbebetrieb ) » B BEH AL A BT s A b Aral iy B 5%
e -

MY~ EAGESE 14 1R56 3 IHZ G S REIRE - (BRI » WA BT
FERE N AR PR E B RRRR - 7

B TEOEREE 1990 £4£ 2 B 15 HIY T ot ) Ot RAg 7 B/
EBHEINTES AR - SRIEFEME (FRYE) ek B sk IR aa R R B AL S 14
REE 1 THEE 2 A 2 fVa SR E AR - DL T3R8 (Rettung ) 78 EERHE K
R Z IR ATEEE 14 (R 3 THBEEIER - SN RaR R 2 A3
SeFe  BIFTTBUERGE Ry

—~ —J7H  AAREE 14175 3 IHZ &SR #E A EEAN SRR
FIRE - HAEZE P2 B E T DU E 2 B - T B G ZEHE

T U7 H VAR B R RERT » Bet S IR A e B T
BUABERSeYAE - R - EprE SRR E A REESS 36 fRFLE » DA
" ERHY(E AR (wesentlichen Nutzungsbeschrankung ) Ry ffifE HE < R 2
o WREE - %

EETE A — R e Ry B/ VTEEAR S 14 10R55 1 THES 2 A)HEE R
FELREERAR AR E R U M P55 0 2 RE N AR E A ™ - ELI g
ATERATLO N

— ~ fE EREORIE AR R SR B ] R Rl RR R S B - BETE

® BGHZ 121, 328 = NJW 1993, 2096.

 BGHZ 121,73 = NJW 1993, 1256.

80 BVerwG, NJW 1990, 2572 = NVwZ 1990, 1071 = DOV 1991, 24.
81 Vgl. Heinz, (Fn.25), 514f..

8 BVerwGE 94, 1 = NJW 1993, 2951.

8 Vgl. Jarass, (Fn.23), Art.14 Rn.54.
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TR RAR R G B 28 A 2 W TR - EREIERIUEE
HYERE 25 » & S IR AR A R A M R R R AR -

SRR FR IR B AR B A o B R A A Bl (B 1y 77 L B T /22
PAETTBUSR L AR R MR a4k T B4 RIE T LRHENIER | I - SRS ERTT
BUREBHI - (ARG b - (&5 o HBER PGS - AIPERRE AR E £ 8
i HTTBUER SRR - TRENEFREA o - R i T BB A AR AR E R T
HEFT ELBSLHY A - Y28 » IS BB oI RE S R P AR 1 25
BE MR (AN AEIRE AL ME® « Melchinger 58 5% :

B — P RUE » MBS E B ASHITEE BLZE {4 (MaBstébe und Vorgaben )
BCEE RV REPAETHIRIZAER - — TOBGBEEAHY) BIRE/DRETEE R
TE i 2 AEGHHNE (tatbestandlich konkretisiert) ¥E | HlE/AHE » BT o

B IWEHEIEREMER - 2 PAEE  NENREEETIAES
TAELBIERIFT AT LAREZHY » DA AT IR AR R P AR I L% S - 4a )
HETEERR R RAE A B T B T ESR B SFIPR I E MRy A 3 H AR
(R S H R S B H a] DAz » AR S N EAGR H T m] B2 i -

8 Vgl. Heinz, (Fn.25), 521.

8 pLiry Fgﬂ’w@;;u}ggﬂ\; F 140y 32N R AN A AT IR e ETRE
FEARAMARL T GEFEUFLLEH o

8 Vgl. Fritz Ossenbiihl, Zur Zulissigkeit salvatorischer Entschidigungsklauseln, JZ, 1991, 90.

87 Vgl. Melchinger, (Fn.22), 2529.

8 Vgl. Melchinger, (Fn.22), 2530.

8 Vgl. Melchinger, (Fn.22), 2531.
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Kroninger 585 » 7AFRIIMEN: R AREZAA 2R TAE B G RAN - (B4
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1518 - SEERR NGRS - Y - —EIE T EZSE i EA R
FELE THl(E ) AURERIRK - AN e UZR SR TR R M - Elt T Bulicdd | =
PRIV R W2 BRI S - ENEFERZ R G REMES
e - M EACE 22 -

SYAFENE G RIERAESS 14 (/55 1 TH5R 2 AIRUIR R - & E 7
Bagrs Z & &M - BRHIEESIAG SR HEY (BE © BAREIREIIEE -
BRI Bl R e AR ) R IN B ATEEE 14 (555 1 IH56 2 ) 2 P4l
ERLTE > I > DABAR R IE R P55 SR 2 fichs » B I DABRSZ I - 518t
HBELAESE SRS T HESERUR G » B A R -

PrEEZSL > Melchinger JRa8 R 1L A& RS AE S E BRGNS - bR T 5275

=)

0 e gt 2355 Vgl Klutb, in: Wolff/Bachof/Stober(Hrsg.), Verwaltungsrecht I, 7. Aufl., 2010, §72 Rn.50.
%1 Vgl. Kréninger, (Fn.33), 436.

9 Vgl. Aust, (Fn.24), Rn.462.

9 Vgl. Stiier, Thorand, (Fn.13), 3741.

% Vgl. Kroninger, (Fn.33), 436.
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% Vgl. Melchinger, (Fn.22), 2531.
% Vgl. Papier/Shirvani, (Fn.2), Art. 14, Rn.490.
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% Vgl. Mauer, (Fn.52), §27 Rn. 83.

% Vgl. Hans-Jiigen Papier , Der Stand des verfassungsrechtlichen Eigentumsschutzes, In: Depenheuer,
0. (eds) Eigentum. Bibliothek des Eigentums, vol 2. Springer, Berlin, Heidelberg, 2005, S.104.

9 Vgl. Stiier, Thorand, (Fn.13), 3741.

10 vgl. Melchinger, (Fn.22), 2530.
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