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Abstract

As modern society has entered a “risk society” and transformed into a “preventive state,”
the state’s tasks have accordingly been shifted forward to ex-ante risk control. This has
led to the rapid expansion of the field of administrative penal provision, resulting in the
phenomena of the “hypertrophy of administrative penal provison” and “penal inflation.”
The “quantitative distinction theory,” which widely adopted in Taiwanese academia and
judicial practice, maintains that administrative illegality and criminal illegality are
identical in essence and differ only in degree. This stance has further fueled the foregoing
phenomena, resulting in a tendency—at both the legislative and judicial stages—to
invoke the special characteristics of administrative penal statutes as a justification for
avoiding strict scrutiny of the boundary between the two forms of illegality.

In response to this dilemma, this thesis undertakes a critical reassessment of the
“quantitative distinction theory” and, on the basis of discussions in legal-interest
(Rechtsgut) theory and punishability (Strafwiirdigkeit), proposes a “reconstructed
qualitative distinction theory.” This theory establishes a dual-review framework based on
“legal-interest threshold” and a “conduct threshold,” and, on this basis, develops an
operational “four-quadrant guidelines.” The validity of this theory is verified through both
micro-level examinations of specific legal provisions and macro-level reviews of
legislative models.

The thesis concludes that by adopting the Reconstructed Qualitative Difference Theory

and the Four-Quadrant Guidelines, legal interest analysis and infringement assessment
should be strictly required in legislative theory (de lege ferenda). Meanwhile, in
interpretive theory (de lege lata), a constitutionally-oriented narrowing of interpretations
(such as the interpretation of "substantive fitness crimes™) should be conducted. This
study does not deny the importance of prevention and risk control; rather, it attempts to
propose a verifiable path to clarify the boundaries and functional divisions between
administrative and criminal wrongs. This ensures that criminal law returns to its role as
the ultima ratio (last resort) for protecting legal interests, striking a balance between the
demands of risk control and the protection of human rights in the face of contemporary
challenges.
Keywords: administrative penal provisions; administrative illegality and criminal
illegality; punishability and the requirements for punishment; reconstructed qualitative
distinction theory; legal-interest threshold and conduct threshold; four-quadrant
guidelines; hybrid legislative model.
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