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Abstract

This thesis focuses on Action 2 of the OECD’s Base Erosion and Profit Shifting
(BEPS) project, examining how participants in cross-border transactions exploit
discrepancies between tax regulations across jurisdictions to create hybrid mismatch
arrangements for tax benefits, and the implications such arrangements may have on
Taiwan’s legal framework for taxation. As Taiwan has not yet enacted specific
legislation targeting hybrid mismatches, this study analyzes relevant legal provisions
through the lens of the fundamental elements of taxation—namely the taxpayer, the
taxable object, and the tax base—to assess whether these may give rise to the “hybrid
entities” and “financial instruments” as defined in Action 2. It also evaluates whether

anti-avoidance provisions in current law can effectively respond to such mismatches.

With regard to hybrid entities, Taiwan’s determination of corporate tax residency
primarily adopts the place of incorporation principle, and the forthcoming legal reforms
will also incorporate the place of effective management. These differing standards may
interact with foreign jurisdictions’ rules to create dual-resident entities. Furthermore,
differences in the application of permanent establishment principles and the use of pass-
through taxation may lead to inconsistent classification of entities across jurisdictions,

thereby giving rise to hybrid entities under Action 2.

On the financial instrument side, variations in the classification of instruments across
jurisdictions can result in mismatches in tax treatment. For example, if a Taiwanese
resident enterprise pays interest to a foreign enterprise and claims a deduction, the same
payment may be treated as a dividend in the other jurisdiction and, under certain
exemption rules, may not be included in the recipient’s tax base. This situation results in

a hybrid mismatch outcome.
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Regarding anti-avoidance measures, Taiwan’s current specific anti-avoidance rules
are inadequate for addressing hybrid mismatch arrangements in a comprehensive
manner, and the application of general anti-avoidance provisions faces interpretive
uncertainties. Accordingly, this paper recommends the enactment of specific legislation
targeting hybrid mismatch arrangements. Before embarking on such legislation, Taiwan
should first reassess whether current tax rules—such as the overly broad application of
the domestic-source principle that conflicts with international tax norms—require
revision. Taiwan should also closely follow global tax reform trends to ensure that
legislative developments address the practical challenges of modern taxation. Finally,
Taiwan should proactively pursue the negotiation of tax treaties with other countries,
which would not only help prevent hybrid mismatch outcomes but also enhance

international recognition of Taiwan’s taxing power.

KEYWORDS: Hybrid Mismatch Arrangements, OECD BEPS Action 2, Tax Avoidance,

Profit-Seeking Enterprise Income Tax, Dual Residency (for Tax Purposes),

Permanent Establishment, Pass-Through Taxation, Financial Instrument,

International Taxation
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