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ABSTRACT

Historical sites of injustice, as locations where human rights violations occurred
during periods of authoritarian rule, serve as historical witnesses to past state injustices.
In Taiwan, they also symbolize the divergence in historical memory and the differing
visions of national identity. Given Taiwan's 47 years of authoritarian rule and delay in
initiating transitional justice measures after its end, the legal recognition of historical
sites of injustice was only formalized in 2017 through the Act on Promoting
Transitional Justice and the Organizational Act of the National Human Rights Museum.

However, concrete substantive regulations for their preservation remain lacking.

This thesis aims to establish the legal and policy framework for the preservation
of historical sites of injustice. Taiwanese legal practice has recognized the constitutional
value of transitional justice, leading to a paradigmatic shift in Taiwan’s constitutional
history. This study asserts that the constitutional obligation to implement transitional
justice stems from the restoration and safeguarding of a liberal democratic
constitutional order, along with its associated principles, including the protection of
human rights, the democratic republican principle, the principle of popular sovereignty,
the separation of powers, and the state's duty to provide institutional reparations and
preserve historical truth. Within Taiwan’s transitional justice framework, the
preservation of historical sites of injustice serves to acknowledge past state actions that
violated democratic constitutional norms, re-evaluate past unlawful and inappropriate
governance, reconstruct the mechanisms and specific actions through which state
power violated human rights at certain locations, and promote human rights education
to strengthen democracy. Moreover, the state’s obligation to preserve these sites is not
limited to public property but also involves balancing individual property rights with

the state’s duty to preserve collective memory.
\"
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Taiwan’s policy on preserving historical sites of injustice operates on two fronts:
attempting to enact a dedicated special law while simultaneously relying on the existing
cultural heritage governance system as an interim safeguard. This thesis draws from the
legal frameworks of Spain’s memory sites legislation and South Africa’s national
heritage governance system. Considering the constitutional obligations of transitional
justice, the unique nature of transitional justice issues, the distinct characteristics of
historical sites of injustice, and the emphasis on revitalization, commemoration, and
education, this study argues for the necessity of a standalone legal framework. Taiwan’s
historical trajectory in developing memory laws is similar to that of Spain, further
supporting the need for independent legislation to grant historical sites of injustice a
distinct legal status. The legislation should establish the duty of managing authorities
to both preserve these spaces and promote educational initiatives. The competent
authority should formulate comprehensive preservation plans based on different types
of sites, supervise managing agencies, and fulfill communication and planning
responsibilities for privately owned historical sites of injustice, while private owners
would only bear limited social obligations to cooperate.Given the political realities, if
Taiwan chooses to preserve historical sites of injustice under its existing cultural
heritage framework, South Africa’s model could serve as a reference for amending
Taiwan’s Cultural Heritage Preservation Act or its subsidiary regulations. By
integrating human rights and transitional justice values into cultural heritage law, it can

encompass the preservation of historical sites of injustice, but still has its limitations.

Keywords: transitional justice, historical sites of injustice, constitutional order of liberal

democracy, cultural heritage, sites of memory
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3% Paloma Aguilar, supra note 391, at 99.

3% Madeleine Davis, supra note 308, at 867.
400 Michael Humphrey, supra note 309, at 27-28.
401 Michael Humphrey, supra note 309, at 38.
492 Michael Humphrey, supra note 309, at 39.
403 Michael Humphrey, supra note 309, at 40.
404 Michael Humphrey, supra note 309, at 25.
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4% Vincent Druliolle, Democracy Captured by Its Imaginary: The Transition as Memory and Discourses
of Constitutionalism in Spain, 17 SOC. & LEG. STUD., 89-90(2008).

4% Andrew Rigby, supra note 315, at 43.
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408 Maria José Carmona, Eight decades after the Spanish Civil War, is Spain’s slow exhumation of its
traumatic past a signal that it is ready to build “a culture of memory? (April 15, 2024), at
https://www.equaltimes.org/eight-decades-after-the-spanish?lang=en(last visited 01/02/2025).
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410 Eva Manez & David Latona, Franco victim exhumations at Spanish mass grave lose funding through
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grave-lose-funding-through-contentious-2024-10-17/(last visited 01/02/2025).
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418 Ndukuyakhe Ndlovu, Legislation as an Instrument in South African Heritage Management: Is It
Effective? 13 CONSERV. & MGMT. OF ARCHAEOL. SITES, 34(2011).

419 Lucas Lixinski, Cultural Heritage Law and Transitional Justice: Lessons from South Africa, 9 INT'L
J. OF TRANSITIONAL JUST., 280-282 (2015).
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4% Angel David Nieves, Places of pain as tools for social justice in the ‘new’ South Afiica: Black
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PLACES OF PAIN AND SHAME: DEALING WITH 'DIFFICULT HERITAGE', 212(2008).
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427 Lucas Lixinski, supra note 419, at 280-294.
428 Tucas Lixinski, supra note 419, at 290-293.
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42 South African Heritage Resources Agency, Robben Island, https://www.sahra.org.za/robben-
island/(last visited 01/02/2025).
430 Lucas Lixinski, supra note 419, at 290-293.
431 Angel David Nieves, supra note 426, at 198-199.
432 Angel David Nieves, supra note 426, at 201.
433 Angel David Nieves, supra note 426, at 212; Lucas Lixinski, supra note 419, at 294-295 .
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