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ABSTRACT

Psychiatry plays an increasing role in criminal justice systems. Whether the criminal
is sick or bad seems to be an urgent question. However, I argue that “badness” and
“sickness” are not as distinguishable as we might think. The two concepts in fact share

common ambiguity and fluidity.

First of all, the thesis starts with the introduction of the history of psychiatry and
crime, where we shall see the concepts of mental illness and crime often derive from the
same narrative and discourse. From the mentioned contemporary phenomena and cases,

the overlapping area of the two is also presented.

Secondly, the altering presentations of the criminal since the end of the 19" century
will be discussed. How the criminal with mental illness (CMI) is perceived and treated is
crucially influenced by the political, economic and social milieux. With the advent of
Neoliberalism in 1970s, citizens were shaped into people of vulnerability who are
particularly concerned about their health. This leads to the ramification that it is morally
and legally obligatory that CMI receive compulsory treatment and the punishment and

exclusion to CMI are justified by the vulnerability of citizens.

Thirdly, the borderland between criminal justice systems and psychiatry will be
analyzed. Despite the conflicting traits of both disciplines, they manage to “cooperate”
well. The confluence of the expertise is not identical to either criminal justice systems or
psychiatry, but rather a reconfiguration where the joint social control from the two

disciplines over CMI is exceptionally unescapable and irresistible.

Last but not least, with the knowledge of psychiatry being embraced in criminal
justice systems, the thesis argues that punishment from the latter should not be
camouflaged in the name of treatment. Medical and psychiatric ethics and principles
should be observed, with which the punitiveness from criminal justice systems inflicted

on CMI will be moderated or even better, eliminated.

Keywords: criminal justice system, psychiatry, forensic psychiatry, badness, sickness,

intersectionality, punishment, treatment, borderland, abnormality
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R -

19 Friedrich W. Nietzsche > Fijf&it 9 » H 136-137 -
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HERER T AMH PP RTRE) - BUAERA - L1 - kg
FEERHVRIEREEE S ~ MBEEET R LIENE T B ) AT (BIELFIAIE A
ARATEER T HE ) A BRI EE ) AOEET RAS R
HEME » IR RS AT IR M -

B1& > AR SCH RO R > S2 7 PREAY Conrad B Schneider ££ ( fR7= BB 7%
1b - HaEF )% (Deviance and Medicalization: From Badness to Sickness )) =R
R Ez —— R E AL g SR (phenomenological social constructionism )
BURL T R R BN S8y G EERE DU T A R avEa R T HE (reality ) |
I EEMEE T LA " AL (“outthere”) | FRFFIEEZFEAMERHE - ML
{FH BB BN IS P s T - IR AL EgEE =ER 2N
1970 FEARAH EH FHEFRAVERTT ~ tEFIGER - B T FRAHIEEFER DL LB B
FERGHIIEIIEFRZE  —EEREEN RPN T 1B A\ BLERE 2= 2
ZEEIM Y IFETEIT R AT R A — AR B EAVEGE  S5—mAlA OHE YR
T AR R A ERUENIME - AEHEES -

S > BB BRIREI e R £ mT Loy Ry - HZAE 38 (naturalism ) AT
F5 (constructivism) » LUK PAE 1F Ry ealifilin ~ AEHAUERIITRER - BA
EREEAN AV E TEE S EEAHIEEEFRE  AIRZs B IR
REEEFITHIINVE(EIORE - BIEE " o o - DAIE - T R0 ) B0 1 (R ) ORI Z 4R
BRAEYEE - EEPIIAVFEHET  AH TR SR A R 2
Bt ENERESE BT 208 LHYDIRERERE (mental dysfunction) Z4h > L HEE
RIS ESUEVEEAERE " AEN L P EERBEARERU B ERE
BRI A TF - SR FmE - firg EAE(E AN EHRRR LR E - R E TR
BRI EREA R HIROL - B EME T "R ) VBRI -

' PETER CONRAD & JOSEPH W. SCHNEIDER, DEVIANCE AND MEDICALIZATION: FROM BADNESS TO
SICKNESS: WITH A NEW AFTERWORD BY THE AUTHORS 20-21 (Expanded ed ed. 1992).
12 Christopher Boorse, A Rebuttal on Health, in WHAT IS DISEASE? 1, 4 (James M. Humber & Robert
F. Almeder eds., 1997), http://link.springer.com/10.1007/978-1-59259-451-1 1 (last visited Jul 6, 2023);
Dominic Murphy, Concepts of Disease and Health, in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY
(Edward N. Zalta ed., Spring 2021 ed. 2021), https://plato.stanford.edu/archives/spr202 1/entries/health-
disease/ (last visited Jun 28, 2023).
13 Bengt Briilde, Wakefield’s Hybrid Account of Mental Disorder, 6 WORLD PSYCHIATRY 163, 163
(2007).
14 Schramme, Gesundheit und Krankheit in der philosophischen Diskussion, in: Krankheit und Recht,
2017, S.3, 18f.
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NEFFHD L - BRI E A ERIVEE RIS T iy EE R E T
Eim A\ HReRE » EERME GRS LRVEURAT IR e TS B R E 25
AHE - HEACENER "1E% ) B8 T2E  (ErZBUatEiE s - &
SH LIRS OEIRRE S PTRE ~ EIERY T IR ) BT RE ) @ENY TARERRE ) B
R ER S HIEGEE e R AR HE AT T U IRE S gt R R
B9 - NITEIRIUTE ARGt B YRR (SR EERE) DU 2 2R HY A 5 2
[FEf R Bt S EBUa R R -

BEGI S > AT A RIS E B T E RS IR - AR A
TR NFELGBEREIRE - 2B - FEFHLEFIESR AL - ZRE LAY =
B RIS H RE DA R AR Z R ~ B -~ 754 ~ JHRETAREA
TR —AEMTERREDE ~ 118 ~ &0 » SUEFERBHAVEHAZR N EGF
[E R L PR AT S 4R A HIRE DSBSl ARINE RS T R O B BB A e 240 e] — [
FEERRAA R PRI T Ry N1 IE - DIPRIE G 2R -

FIH  HARRE

BRI BASHBCRA A « Asm G a5 SR BT B SRR (% > LURER
B RG22 W B2 s A S A 5 S Y N AORTIZ A ~ HAE Rl R ~ 2R 5 U 05
S0 FE TR S R NI SRR FAVIE A 70 (A0 - IRETHYSRAENERE - B
RERR T ~ fERE B A TR ) BV L T ERHVAS & 0 ABENR
ERR ] » S RSt S THECRR ARSI CR R ~ BT 1) S e BAGIRSL -
REAMIE > HENEEIRIOCVEER  HE St AR i AT T Ry NYBERSCE
ST - HEEERE BN T IOR ) SRISEREE T B EE - A8
LR [ ERALE ) RS NREE -

HIUEHE =B BRI S - SEELL T ZBiiR -~ 1970 40, RiFfH
VBB 19 AR ESHILTRT A AR EEEERREIT R AORIE S -
15 (B 3 T V)BTRS B S Rl R CRR » (RS T R A IR RS - AR5

B o B T R g B RRR A 0 F ARBE £ 69 E42 > Walter Benjamin > Fif
Hs¥ 6 0 H 223 5 {E3CJFS7 ¢ “Das Subjekt historischer Erkenntnis ist die kiimpfende, unterdriickte
Klasse selbst.” Walter Benjamin(1940), Uber den Begriff der Geschichte, in: https://www.burg-
halle.de/home/129 baetzner/SoSe 2017/benjamin_Ueber den Begriff der Geschichte.pdf. (#{&%l
EH : 6/28/2023)
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HEZEINAYAFEMTT - # I RE G A RFHEZ 22 > 2 W R R LR RZ DB 2K
R BRI RS AL B AERT HL DAL Ry FEIRE(F Ry e sifidgs

(% SERH T e E R VIR - N AR S RE I LU R AU B 2 £ 52
SRS > EEHINT I EE L ERP S ER - BE _LIEERE S S R
A AR5 > ZRBEN SRRV ECCE T > MR Z R AT M B A R e 22
ISR A S BB A (R BB A2 - SR ERER - 550 hiE#E
FITREERY SRR R3Ok > R T ERE S A S MRS — s RAvAOR S
T E R AR - (B RRE S A 1A Ry AFTRIFT RV AR
AT FEHE N E FRCBIONRRE ~ LR HAII SR SR RG S BN R SR 5558 - DU 2
HE Bt (EREaREEE) - M S ARE R ATE LR - A%
BOURA B B R DI HERTE R > A ANHERS Arthur Kleinman {£ 1988 424y

(W EHIE1HEE: (Rethinking Psychiatry ) HYFPS25 1 HEIA TJHIALHIS 1
EL@ vt ~ AEMREEIRETHE A 2REE T 2 80 ARSI ERTZE
Y>> Kleinman 5 HPE 5 RIERGRIN T ARG B E2HYE F - EERRE TEIeiE

B EEEEEENVEE -
B=H REREE

$—m NE E w

ARCHY T35 (badness ) | B T 955 (sickness ) | 2 fEFH Conrad Eil Schneider Y ({7
AL - HIEEDR) HURIEEE > 7F Conrad B Schneider (V&S » ' 5, f5HYZ
BEGEEENREIT R A1 TERERORE - 2R ~ HEEEIEHEY - MEAR
T ERE TUSETT R L B VUSSR R R —TERET R 0 WESROE

' 400 Lynch S5 SERUEERISAATTISE R ST e BB » SRS A0IAYRE (R (Department of
Corrections ) HYRIIZEALE 1968 51 » (R LARBITT s AEER By ERYHFEBEREAAEILTT 2N
FITEA 0 B E 240 - See MONA PAULINE LYNCH, SUNBELT JUSTICE: ARIZONA AND THE
TRANSFORMATION OF AMERICAN PUNISHMENT 4 (2010).
TN TN EEENE T RIMUEE E R AN E—ERANE T b s EBHRRA TR R B B X
LEM s TR EMNBRIGZBRAOHT G ERATHE (EH4E BB EL) A
JEE BT & (Western-oriented ) 892 FUF N 2B E 2 80 RMEAB T A G AT H
B XA RS R E 2695 % (marginal) 1% ? | ARTHUR KLEINMAN, RETHINKING PSYCHIATRY:
FrROM CULTURAL CATEGORY TO PERSONAL EXPERIENCE xi, xii (1988).
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RESTAE B8 TR (ORRE - RSB T, SRS R
AT R » 35N - ik T L RO ST IERORIE R SAT - SEE
THEF RRRRER A B AR HAIG R AP AR -
SRR R BRI T ISR ETRE A
SCR S A N IE L B PRI, » A R R A SR
R

BIIEH RHRBHSEERMRES

—fRHy TR ) BN EEAERSE G R T SAREHE S (forensic
psychiatry ) j SAAHE - SR ETTES > AlRRESIFR T — AR SN ITER ~ 5
SN T — LB A RS TR T 1B (GERSEIUER ) - EAREHEEER
B4 ER o EHESEAENE (Bafls - BRE - BIERE - 1A% ) sGh 2 T
AH R > R (B ERAY 37 BARE 1S B T e PR A HE & R (i T T
Fo N~ BEAERT ~ Bl st V2Bl a R - kAR — it gk
SR ECHCH PR IR > BRERAFR LI MNIRE g R - EUAREREIER T BRY) o
AEELR R HE AR e S0 - A SORHE S B LA A B AR (o B £ < ik
Rf > G EUAR RS 5 DO R R E S (EZAEFHUER) -

BIHE ERAERERRRSEN

FTHE S FIRN B E AT HA > 32 0 40 RIAKGHEEER S EEE /DR
THEEEL ~ AEWIE1ee 2 L AEHY SR - B RIT IR > &M TR 5y
Gitl o AERS AT BRG] T RUAKS e ) —5 -

FEEFRE Y fE BRI E S R H A FEPE AR EER - Al EH
PEELHE R A B E N > AR BIE B AT A NAYESED > g RIE S ER
AR LURHREAE (A1) BREA - EE ANHEEE R EEHES -

gt R > R OB SR A AR TR E R

B EEEE=EE T IHBE=H T () MREYREEE (40 HIV ~ HBV ~ HCV)
Y EHEHM AR EE T MBS KE/NE  See J. Bradford & G. Glancy, Forensic Psychiatry,
in INTERNATIONAL ENCYCLOPEDIA OF THE SOCIAL & BEHAVIORAL SCIENCES 5740 (2001),
https://linkinghub.elsevier.com/retrieve/pii/B0080430767036925 (last visited Jun 28, 2023).
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SCHRAY T mental illness | o

SEMEn RS

s ARSIy BB - B T $HEIHEENAS TUTR ) B RS B Y
CREHBRI JHET T IR SR TEAT BT T M S R B (R S R 3837 IR L8179
AL I R AT 43 - TS A HE A Y RABT  JUTR BRI & B Ry NJHES el S
A AIEHIRES > & —(EE _LAr - IR shaB AR BAr - PRRH - dHEREHNT
i B TR U R G LR R EALAIRESE R > A - AR TR R
PR BUUIRER L R ) kR o T B TR AR A TR o BIREEE]
[ 20 ~ 21 tHEC Z1&TRE - R EE RERMTBEE USSR > SR 5
BB G HEREGER T BT ESEIEL RRR G -

=25 P2 SE AT - 7 35 = S A S & R ARG TS5 B A B 1 & B2 A SRR Y
"ANL Z b EtEmTE 19 AL TN P EEG MR SR ECE BN B ENA LM E] 21 HACHY
BUAE » AC5RERY TN BT SRAVIESE - SEERE — SRR D) 0 R =P B
1. 19 HEAORE| —BRiIZ ~ 2. “BRAIRE] 1970 4K ~ 3. 1970 R ES - K 19 4D
RENZEATRIUFEEER T RE RV > ME T 2 R b EBrass
RZEAVERE » WEPUSE ARV BT T BRI Rl T it " R EE
WA s i 1970 FARRA R R 5 E A ~ (8 FI%4E - R R BREERE
WEHEENEZE TR BT DA ERITT R ARES » SR L
FeRilF R FIRVERRE - R E R 1% - f2H T ARSIy A L AURES: - B
it BEgSE HIER T 275 B2 Peter Ramsay {EAH T CPO( Civil Preventative Orders )
IR BB AR ERHY AT CIrE T2 SRS EAH R E28 ) Prifiam HEE R
AR 22550 « R ES 3 (EPS BB S R AH AT - A5 B A REAIE R 287
EFEESLZIE T - RIS RO LA RIEm S 3 FEEL » 55 1 71 2 FEELAI
TR - 2RI R NP SRS -

PEERFRREERIE > BEBAERY T N 2R SR VUERE LIENE AR
BARG TR S 2400 - BN AR ART S EEIT R 20 - IR EA AR
Sl vt e M EE R o BB VUG oA Ry PEEAS i B B2 B B = A R DU A

20 See PETER RAMSAY, THE INSECURITY STATE: VULNERABLE AUTONOMY AND THE RIGHT TO
SECURITY IN THE CRIMINAL LAW (1st ed ed. 2012).
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BfF ~ XEMALLT &FEmtR ) ? MERSERICE G Z21% - B RS TR
FELE T BB A 2 BN R TNEZRL « A ZRBEHOGE R A4 ?
BT HERATHTE - PE SRR E Ry T B - PR B 8 - 5t
[ AR, YR IR o BEELHREIRRIE Ry T e AV - SRR
NS PARAE © fEMSREwAL 2 1% » Bl FE i LRGN IR a7 Ry DRSS -

& FH I REAES R o ERASIIT 2% > T BT WIEREEE—IR
BRHIEREIE S5y > KIMEHZ TEF2 M > (8 T, B T8 T A B T
N HIESEE B T A ERVRFE ~ AR E) - SEER0 AR (e SR
EHE BRI ENEEE  MEAARMIEN T T8 AvEEs SR TAAN AR
T AR VAR BIMERSTT DI BYEHEIEAN (40 A0 ST E HER R
At~ IiatEMm Bl - SEHGFEA S aRIVEREES) - g
B AT ARSI E LI G r HER HE - EREERMIRIT AR
& VAL PR BB R RGE - S5 T HDUCN eI T A
FrEl ~ R g AR E TR R -
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BIE A1 B NR IRFAZE

TR BT ERH SRR AR B T L 2R T IR B TTRIE Sl EAERE - R E AUy
HEENEZRG T R EEF RS IRE » mi v] E 2N S mEE
BAEEE R TR R TIREA L A TR SR HUERIE A EE
oI 2 AR E MEEA AT MTE X ? B AR ELORIME -

AREEST Ry WAER ST » BBl o3 I s EE B SS FRHFE S - RErh R TiBd e iy 542 -
B DA B BAPTER A Ry (T TEERS R SR B3R S e SR AR S ¢ B By AR HRaT
PWANELEE S PR RNA SRS A RS R 20 S - W E A B R IR S s
EEDUE Y TR IR 2R

F—H RBHERENERE—IRHRRILIR

AR R SRR E N EERE A - AMENEE A SR > ABHERO
BB A 2 A ERERUZ AT A OB IRRRHVER AR T B [FHY

PEES -

$—I1E HBERIEAME: B8R, SRR

B LRI BIAERNEBERNE

RIZE LI A O (O RESNEY A H et e A A LAY T =
(trephination ) DAARERES% AR B AURE(HELH AR - IR R MLMIAR(E o] DUE B BE R
T RHY i A T DARERCE R (AR 5 TRV LR DRGSR R AN ER ik
Ry AREENEE H 280V BT (spirit) [ 5 ~ AMITECRAE TR > $f S HY
INREEZEH ~ RIS - ESLAT R B R S AR IR R R RN
kR R T B 5 FE B e H S AR AL B g 2 RIBE AR > I E IR — (&

2L Plinio Prioreschi, Possible Reasons for Neolithic Skull Trephining, 34 PERSPECTIVES IN BIOLOGY
AND MEDICINE 296, 297 (1991).

*2 Roy Porter () FAffiZs (5%) (2004) - (JEIERGS) - H 27-28 » FEF30b -
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NAEMHER MR E R RHE S > RBEER A AR G REEIE CAVETR -

TS TCATSATAER ASGR » 8B S ey - SEh R E Mo R
G B 51 20 AN S - TR BRI R RS B A R
R -

FM  HHFEEZRE

FEICATER A ~ PUTHAD T s B AT 2 M i & (BT N0 8
[ (G AR BT o o A R A ET B S S NS OV R SR Sk AT 1 P A S - A
g A EEE AN EESEEYNAE e AEISE O EE
IR0 o BEIRE ST 1HZ27 (mental illness ) i FAH —{E4E—AY%5E » (HZ1E
drAT LRI T FEE P A KRR SR AP A N L EARN BRI
R ERR T ATRERL O AR IBEAERE > AT RE R FE B A B EAYBRIE i —it
EA RN TR AT AR BREIPRER - AR S Y aitia  (RFR T A FRNY T EE
Z e MI{&AREY T aetiology | HLEEAHEIHYEAE?

AN 487 R FH EE AP N BHH O BRRE DL R s B AU A
s L LA NIRRT R E LA E AR ENN A IR B
BAEMTFEISH  BLEENSZEN SR -

£—B FEEA: HUBHEIEHRZE

AR HY mania #RIAIE 20 HIHHIIREE ~ UL - NS 1025 —
(B —HYE S - A EIRVE SRR SEmEIER - Fra NS 52 2 - 724
HIERVEELSR T > SR EEN RS - AHEERIESL CEERE (Laws))
s fERE] 7RI mania > Hh—TEEBRTEL (nosos ) 5 So—TEfEHYRIE MR %
B2 el e s ERIERE - A RTERIERI A S > B FEREOR - {EEHE
Z BN HATEFREESR I A R E - B 7 Z TS —(EE R - AR

23 RISDON N. SLATE ET AL., THE CRIMINALIZATION OF MENTAL ILLNESS: CRISIS AND OPPORTUNITY FOR
THE JUSTICE SYSTEM 24 (Third edition ed. 2021).
X Id
25 Michele Fornaro, Nicoletta Clementi & Pantaleo Fornaro, Medicine and Psychiatry in Western
Culture: Ancient Greek Myths and Modern Prejudices, 8 ANN GEN PSYCHIATRY 21 (2009).
26 MARKE AHONEN, MENTAL DISORDERS IN ANCIENT PHILOSOPHY 13-18 (2014).
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BRI EAY T BB | EL AR - AE (FFEBER (Timaeus )) > Aot E] &
73 7 B ERVPRRAIEESE BRI o MR RS i = (EE Oy ¢ EEME (Jogos) ~
3 (thymos ) LAKABRE Cepithymia ) > 15 ={BE 7y Fe Sa A EIEMIATEE (rhlk
BEED ~ Ot ~ BTHED - TS A EAIEESE ERYERI R A2 B - B~ OiIRRE A AR
728 o (AR (Republic)) HHRAIEFEE]—LE LRGN A RE R ZE AT RAYASS
MIZE - MEERHYA RARREE LA LI - rIgE 2 AN O 2E 2 E R
155 R B Rt GRS RESHIER ) HVRIE - (R ELRERM LA
th o AR B ERRE T - A IEEEY O ESIRRER A RAYVET A S EHIRE (A

ez A B2 A nn B 2 AR A S R B AT AL A AR R > SR AT - A R
HR o AT B S - (B gn LA S fERYRUE TR Y @R R i ERYFERLIRRE (mental
derangement ) - iEFEAVRALIARE FTREA ARG VRS ~ Jo Rk BRI S AaGR s
HE TS EAVATRE® - A > BTSRRI
ftrsR R tE e BLIE 2 NSRS TPy BISh - BIEEAD T B AP OH -~ BB IR R
B N\ A #ean BT S (R A AT g2 0 SRR ERE]  HAER Rt AR AAE
BUERE EAAS G 2= A EA LG At e AR A E Y T
B OB R B TR AT B A EE R -

-

RISER A E A BRI AR B 38 20 0 82 EAVBRAERE > A B 2R AT E 1R
A FRAEIHE  WIEARFE —fEEE - 8 - 2 NFHIVER T 2 25 - 0%k
FEHIEREA T R EAE - FFHSE] T B RBYPLHE (Our greatest blessings come to us
by way of madness ) ;> WiE0Fy " FHEEAVIEIE (divine madness ) | 2K H A7 26 B i
£ R g B 1S 2 -

27 AHONEN, supra note 26 at 66, 67; Marke Ahonen, Ancient Philosophers on Mental Iliness, 30 HIST
PSYCHIATRY 3, 5 (2019).
3 Id.
29 AHONEN, supra note 26 at 101.
30" Ahonen, supra note 27 at 5, 6.
3 B AT SRS SR RLAY A B AR B ~ RAAVESE » B S0 K2 Y Lombroso (Y T AE 3
EFEA § B (RERSC ~ 5= ) ~ Michel Foucault &2 MR McGuire fttHPEFEHAY T BV, (5
PUE ) SEZEAHIENE > PhEoT SR H B A DR S o8 BT 28 DA B SR 2 5 e e
JEIE - 2R T ERE R T R NSRS EAVERE N iR R HEEE 2 -
32 EVURES R A - ARERZE (Apollo) HYTESTEJEIE (prophetic madness ) ~ 2K 5 #E T &/

( Dionysus ) HYEZMESE (ritual madness ) ~ 2K 542 (Muses ) FYE5A 4 ( poetic madness )
R E Pl 2S8R (Aphrodite ) FIZE#HE)&HT (Eros) HYMIERLEIE (erotic madness )  AHONEN,
supra note 26 at 38.
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FH HRCAIRETAVEERER

bR T AT B2 o AL 2 A - $YBL[EIRHHARY B Al R se s (Hippocrates )
t DU I Y B R R AR R B L~ RV RTRE o A BRI HARY B R ER U RS o
(holistic ) HYEIEG - 205 B AaHV R 2K B S SE = 22 2~ - IR E TisE
HYIELE « Aol s ARITAY AR AR E] > A28 R A RS EE LR A6 2 i A He P LU
AR B RE - - 12 DUTERS /R o7 1| % - IR blood )~ B - choler )~ £51%( phlegm )
DUR FHE - (melancholy ) » PUFERSR N ER|FHEZE (R~ K ~ 7K~ 1) -~ =6
ik~ HARMEEZREAEEE - thd - IR BB AR > A T itk FEA
REE TN [HAMLEFEESE) - 5K BIE M AR T 21 FE > MRS
B2 - SRR S WRMUEAEME T8 » (B AL @R R4 A
REIET#EZ > Qg E IR HEE® - TN AR TN E 2 RERE T - AW
AT - —AE Ry JER%E (mania ) » 55—F& K& (melancholy ) » Fij7& X oy RysalEi i
2B SRR (raging mania ) FIF0EE L 0VZ2FFRTR: (quiet mania) > 1
melancholy RIZER A RIE T#% - BEGHLE 8 ZEFanFEE 85
B AHAEY " melancholy (£ ) | Y5 B EALR A BRER & AV EEAE T (melan
SEEA ~ chole B8 ) 34 -

BEREREREU T EH 2 E % (naturalism ) AYEHEL > FE4Z LU E 2R0Y 11 B 7
B R HEYIE T ZHEETA e R se B R a2 0771k
B2 - RN R e NHRRRA PR S EURUE - REIE" B8 (L (somatization) |
AR A R — TR E A B RS EE Y 2 SR A R 0B -

-

B R AIRER > R S AR T AR a0 2 E T 57 BERVERE T B Ry T3 28 > HA
K TCRITRETAVES GRS B R R T2 BEI /AT » A H BRI RGR
HUAZ > HGEmE f S A A [E] — B i%as - A EOIE % i [ Ae SR A Al p (40 - 258
HEEE ) AR BRI R S 2 S R B R = 50 -

33 Roy Porter » Fij#gsF 22 » B 50-55 -
3% PETTERI PIETIKAINEN, MADNESS: A HISTORY 20 (2015).
¥
36 Roy Porter » Fij#gs: 22 » H 130 »
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E=M Bt BRIOTHNEERAE

F—H ZHEWSMBNBEHEESE

AERFRE SR N O BB BN - BEIREE IR BT P it
AYEE BONE TR R A2 (E I FRELRZSK - 2 B8 TR EHAE %
Ul B T AR A RS B Y N HHEE - SR (demonology ) 528 A FI¥HY
1T R B 1E BUH B ANHVRBRE > W58 Ryis ST Ry B B N 2 BRI & - BBy
FHEEEE B NV O E BN E AR i B LRI & e s RS 1l
RLEITT Ry Z b o SR B A IR B Ry TP — (i Y O BBARRE A SZ IRE » SR [EIHF
WA B R SR SZRIIRRS » BEA - BT mEBRRE - A e RaLey O
ARRERHY 7R -

£_H EERTH

ERALRHEA TR LS ETE I NER RS2 £ T A P RAEBUNE
T R ARARH R I HAEBONE 8 RBERFE T = HF 2 A - MRS ERRHEA
YEAANTEINEENARSRIENZEE RSHNRAZEERTHS D
ANGHESER) 38 o EIFB G RSO SN BB B ey NARHZRE ~ LUK
SR - BEFCE N EDEE VA BT 2 E e L AVE S HE FERVEIR 280 B LR
=Ry T B 2 AU SER A > AR B T BREN R EHHBFE A BFR
SO - REREFEVRATE THREEEE /M WEE T H M2 FmEE
ASFTHEREIGRES > A0 RN ~ EHEFEA LU EA LHEZREIIA © RIS a0 A
MEREERGHY IR R TEI LU S AR B A HALE 2 - B R (ERF
AVRHRIRTRE AT H AT & - AR FERYE - FHECHRAR TE 58 8E Rk
EoRBW > R iiE R T RS IE A EEEAEERE G IR T E
P&k -

-

FEIE R NS S B RHVIRAR TENE T > A RHHES (B EA 1486 FHI#

37 Roy Porter » Fij#gsF 22 » B 31-33 -
38 The Malleus Maleficarum, https://www.bibliotecapleyades.net/cienciareal/cienciareal12.htm (last
visited Jul 6, 2023).
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w7 THY (Malleus Maleficarum ( The hammer of Witches » ZZAL $E )) o 18 AREFH
STRIARAVERRIEERE T Rl 25 Ry M AR 0 ) R R MBI S R R (RS
HZEL BERERANERS  CHEMERRAMET R B R ERAE
5 o (LR $8) ZEHENESE - SHMERNEEHEN LENEIRR - R
AN Fsit RN FyiE RER IR - BEWRAAVE 520 R 20

ELE Ay SR B - a7 ESAT Johann Weyer PEEK T (ZLARZ$E) HYAR
7% © Weyer FZ BRI vd Bl SCEURE > MR FIFFRER EHEE > Wl B REHH
PRy T2k IRANZEZ BRI SR R AR - Nt AR E
CiTRAENZ S  HIESZARTREEBATRE R E A Z2 AN Siebs o I B ez
KA NG © INRERI LR - Weyer (st Ry SR (UE g B2 503 -

B  XBEE: FHREAEEL

O 1 Y SO B BIOMIRE S22 A2 2B 228 - A+ S LBl
ASCEFAELRS AT AR AR AT - 18 B Bt R 2 (i) AU L Z BRIy
it aC Sl ~ (A AT QR EE SRR - A1 SRR B TEANAE 5 I S —(E A
AR > AR AU BRI T EEBERL T #rdey — H > AN RE A R I
FEIRHVHFAC

TES ARSI IR - SCBE R T A AR B HAOY AR Al sehudR
WAV AR AT PERF ER (T 7RSS HHRZ 22 - 40 ¢ 16 4T Montpellier KE2HYEEY Denis
Fontanon 52 A ETA 1] g2 R Ay s BE SRS ~ MR A SR & & 15
FEENEAE » BT ERREERIEY  BR T iR 24N DUR B R R I 2 R
Ry B B A AR T4 -

NLEFSRIHENNRILZIE T HIReSR - TR E S0 T AR - BB B A
AR e - HESFAE 25 SO AT ELZ RE - PMEAR TS A MRS REAIIRHT
FRIHI_EAYEHT ~ BRI AR - (1 B 16 B S eI L E R E PR
{58 NHRA R0« LI R AE S A B = PR e SRy S R BT > SEAR R (0 A1 HAL

39 SLATE ET AL., supra note 23 at 26.; The link between witches and psychiatry: Johann Weyer,
https://nieuws.kuleuven.be/en/content/2011/jan_wier.html (last visited Jul 6, 2023).; PIETIKAINEN,
supra note 34 at 51.
40 Roy Porter - Fijfgsk 22 > H 61 -
41" ALLEN FURR, THE SOCIOLOGY OF MENTAL HEALTH AND ILLNESS 34 (First edition ed. 2023).
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AN FIREAER T 2 5 RAF 2B IEEES » BV E ARV RIS (£ - £ e
RFHAE A T IRRE SRRV thR TR B A A R i e A E B e it
EERGERT R o 1B PR A RN ZE DR B PERIE G B IR I
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BIE RN ASEBEREEER

F—K  EEE LR

R SRR HA B AH R i i HLAt B HA R T - 7T T &C e L 40 R HARE
FH 130 4E /2 A IR (E B Al E RN AR R ke 8 - I RIER I 28 e T 3
FEEVEK  EUEE - HUHERR - BT - O ECEE S 2EF AR &
EEnER - BECERIEE R - ARIDUEMB HISUE ~ BRORE#E T BT TE) - fEANE
MBI E METTERE R AN EEMEEEIVETETRE - S E
Bz 2 T A FENE (criminality )~ ERBEE B B HA (R & TR(EE
BT VB DL RO E SR AR U750 - 17 ~ 18 AR AT 2 ET B =
—1 ¢ A E R > AT HIVETE A —ENERE S EFH RS (René
Descartes ) HY#TEE (Nl ) g T— R ilam b ERG - M2~z A 2 A 2

42 Roy Porter > Fijf&sF 22 » B 102 ; SLATE ET AL., supra note 23 at 26, 27.
43 Roy Porter > Fijf&sk 22 » H 100 -
44 Alexis Bridley & L.W. Daffin, 1.5: The History of Mental Illness, SOCIAL SCI LIBRETEXTS (2020),
https://socialsci.libretexts.org/Bookshelves/Psychology/Book%3A _Essentials of Abnormal Psycholo
gy (Bridley and Daffin)/01%3A_ What is Abnormal Psychology/1.05%3AThe History of Mental
_Illness (last visited Jul 6, 2023).
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e E M - HEFERRER - Q0ERr#E AR AN EZE A & ek - 58
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HRGEE SRR RS EHRENE O otamE > el AE el L5 Rk
PR A (RN - BEAEY)H (extended matter) (RIZ5HG) FLLE - (EVIHE
T BT DUF R A IR A% > H R @A T S th g R BB 0y — T - B R 5GR
B USRI IS HAT BER MK RS E PHYRSER » ZRGEARER A
BEAEL - B ERILE - HREABN T B BEFAE (cogito ergo sum ) |
Rl @sasi RS ErP R BB T | (FERVRESE - e R R A NEE
ROBEEARESHEBEER . B4R NEANEREMEBRNYENEY) - MAH R
S ARSI B A 2 BEE - 2N R S el R AR AR R L [=]
EERER N B EEEE LI EES -

WIRTAT L - BYSERFEARY AR (E R B HEE L R RS B R H I EE
Bt - st A S A B S TE) - EEEREE - W EREEEES R 2T
HAEEFT - BUSERF EIRE tBR BV IE S 7 Ui — TR (L AV 288 « FE e
EE AR (curability ) ~ 32 7] LA VARERHY (therapeutic ) 47 o BEZATE
M N H i E BRI EE Y — & — AR MRS » B Mgt E e
MWAEHY 75— (H 265 - T (insanity ) B3 EEE M (AR #E AR REAE AT
BRI EL Y T EAGERIRE - BEERHAR A HRL R 2 BB T - BT
B SRR AT T B RS > e DA/ R M R AR A B0 SRRk Bl
VRl

William Battie /& 55— F R 0] DIA VG CRATE HREE 4= - fAE 1751
FRIMH B RS v Bt (St. Luke’s Hospital ) » H A Wi R A AHBTRE 15T - Battie
1E 1758 55 7 — AR RIERYZESE (A Treatise on Madness ) > 72 AZ/ERLEIFR T

# Keir Waddington () ZEi{Z (58) (2014) - (BONBER L HST &« B2EML) - H 20-
21 el s BRI BREUE G e B TEIVE L - BREE R NI OB B BE AR AT AU i
TNEEES)  NERRHSO SR SEERNE 2T » RN &2 2L O BRI © See The
Eighteenth Century: The Age of Enlightenment and Reason, , 66 in ADVANCES IN PSYCHOLOGY 71, 81
(1990).
46 Roy Porter » Fijf&sk 22 > B 67-69 o
47 EDWARD SHORTER, A HISTORY OF PSYCHIATRY: FROM THE ERA OF THE ASYLUM TO THE AGE OF
PrOZAC 21, 22 (1997).

20

doi:10.6342/NTU202403301



SR ERE R AR - EIRE AU BT RO ER B A T B R 1 R IR IR
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Z[EH R - R B PRELLE L E (psychosocial) B - 58 R BUERERB IR > A~
FEGEAED) B HIRRE ~ 1 S B ER AR ER AR - 1771 B KB A R (B AR RFE SR ~ 455
PR H PR+ G EREE - BRSIRDLSORISIRES 4 2 IRy 73 DR T 18 HATHYRISE
RN 18 T4 BA RS ~ SRR IR B YR F RV TRE (- ¥RIZRES AR 2GR
B~ KISREE YIRS EER, - JaR T IR " 548 ) s B TRENE
1E - TS T ESE o I MR SR DT R A B A T R - BERRE A
FEEERAYBGEE - AR T EBEELISN - P ZRe0 Ry HAth Ehl s B Y S S e B 2 A
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RSB AT 19 tHEVIHRE TRV E s8R BRI BNV - Mt gr
FHETEEIDUSCRECE TR (sin) ) FEHIGEE AREF - RIEANEEREA TS
& o WEE & T AR EREE 4 — Johann Christian Heinroth B[J¥f, 0 FE R EREL
— T B SR BAVER BL RAVE R E BECE M P R8T Cevil) » Ry REAVEESE
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FIRRZ - JRIEIRAYRE (e B2 it AR SERVSRIE S » a8 sm e £ -

48 6 The Eighteenth Century, supra note 45 at 89.; SHORTER, supra note 47 at 42-43.
O L - EEA RS e TT = A R OSSR AL fa Y /KA - 2 /L Roy Porter
Aifgst 22 » H 143 -
50 Roy Porter » Fij#gs: 22 » H 144 -
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ZAh - B BRIR AR R A A (o SRR AR S ) = e ey T ORERZE L R
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WA BRAL » TTARAY 2 A SR DA - e VER > A HsZ—HIA
AR At > HP e E T~ BRI - FRIU - BB - B TR
BHLAG N BOMEAML 5B > 40 - FEEAY AT Zuchthduser )~ S AL LR Bridwells )
LUK E REERT (Workhauses ) RIS A5t - EReHY B S LU=
B 2SR A ~ 7 oy SR IRy AR 2 i — AR e - R Ryt ATk 2 AR -
BN A LR ~ RS - SRR RS AR AR IR B CHy 558y ~
(EHYLAF - i teainey H R R ek > e — ARG A IR AYREAT-

I PSR ER NI BCCE A S R (o E RIS ARIEB

*! Michel Foucault () » #EHT (5) (2016) » (ErHURFARIERE) - H 72~ 73 » IR -
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RF I 2 A [E] s TP S YRR AN B A E T 352 - TRUE | A oy LT A 7
& AR E PR AR B IPE B B B IR B EAR A bR B
M IR ) By R — FEIE A BRI R o

£ZH O (HHERRITE) AT

AANDVERE Rl Ay T OREREE | HYEL - 40 > Roy Porter HIEER > BR T
FETEB LA » BOM G 2 A WA istes A e A BBOR RS DA S - AR
AEREITTHRAWCERT » #4425 ACEANBAER 600 A 19 HECHIHY
HEANCOGE—T8  IRIBERCANGETEER - ARHPTSE A (BE
Bl - AREEAT  Hbht) BURHIRANBCA G 5000 A (64%FER A -
36%ENZ AR ) > - Edward Shorter HIFZ LU 11 5& S22 AEA IS B3 e Ay R A
wo (BRI T OREEEE | SURNA 1S o N RfEinlad R KB SR SR 4R B T 2R HE
Az PO AHRE - 2RI R Rl 1 s S BRI e 2 26 R FA YR A e (madhouses ) ~
PGSR S E T IIEAR - B PRy o IR R TR TR AR R RS E - i
FEEACE R EAVE AN AR TS - BV ERAER R T REZE 2
FETEHA B 2 ST BURAYESA A ikl o Waddington FILERE Ry (EAiRe i 52 A A1
RSB B g i AR B SRR R —80 SR T AVIsEE s 8
FLAB P e T R E T RME ol = B Al i e LR (A W) & Waddington EARIAT
#lt Shorter —%¢ > EFrfE B U2 BANIEABE S MR IRGEHSE - VA
RIS -

HESA AV SCRRES (e Y SRS R A RgtiEst > 40 ¢ £ 18~ 19 thec HE
VA A ER H A PRI B 2R M B S AR 5~ At R E R AR

32 Michel Foucault » Fif&:F 51 > & 84-93 -
33 Roy Porter » Fij#8sF 22 » E 102-105 ; SHORTER, supra note 47 at 18, 19.
> Keir Waddington () > Z{= (32) (2014) (BUNBIRAHS 6= BFEHEZK) > H 174
177 > ek -
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RIE8 Ryt i B R RN A 2RI G T DU SERRIYEEAT AN E A8 - 155t
RAZEANERR ] IHPEIE - +/\HECHE » By 1 is Lo 2 Imilety \IRAE B BEH 01 TE)
HIRETT > WA Bl SERAE Y B R DD RE B HA A -

TR EAE 19 S i tat € R —PIEEERR > 18 19 Bacw) > &
Py A PISERGRERE] T a% 2R HAFAE - (B ZAPMEFRFE NS ERVREE - Mg 19
WA T EE - AE R B Y B A Rl L B SR AH I L AR TP EE R 1 B S SR A B Y
HBIE U ST » R 1 SR A RE B (L A T AR ] RS AR B Rt A A [Rl A 3
FIA A E EH A > LHRAE N SRAVEFHIFE S E - R R R A H A
FEAE 19 SR ARE & s 1L AV SRR -

ES RS WAL T IR R IS RLAYIRES - SRR RS L
"L T AR E RSN TR REFTTR - Nl SIEEE] 18 At
51> B N APITI 2R I SR A0[RI 5 R o B 8 R e 1 B 7 B P T s - BB
A FEFE LR Rt (I B R AV R U R h R BRI R B P R a
AR - BB RS E RN RIERELER > A LERIR I AR R P /Y

55 FURR, supra note 41 at 33.
5 Roy Porter » Fij#gs: 22 » H 154 -
57 RICHARD F. WETZELL, INVENTING THE CRIMINAL: A HISTORY OF GERMAN CRIMINOLOGY, 1880-1945
39, 40 (2000); The Eighteenth Century: The Age of Enlightenment and Reason, , 66 in ADVANCES IN
PsycHOLOGY 71, 81 (1990).
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TGRSR ERTTE » s%ROAE 18 tHACRA 19 S Ifska e AR - &
W12 B8 AR BB RS SR (alienist) *FE4R(HE 2B 1E— R EEZEAY 5 =X EREEX
EIFE > SR ENVETEEEE » AR E R B A R RS 0T
FIFEE ARG FER BB B RAFAETEEE > 40 ¢ BRE TAEREMIRRTR - 5
ZorFHE s 0 RitHYSEE B 4= William Battie DR ERE IR EEHN Philippe Pinel
RSt RO A Sl - SRR A B ERe A L F RS RO TR N A
SALLACSE B AE B AT N AL » JE IR 2 B B o I R OV A IR *%?Elﬂﬂ@g‘“
B BB (R SRS L B (878 (moral entrepreneur ) HYFE L > LUE
{BHY A R RIS (I AR 520 -

F=R  BERHRIREER RS

£ 19 M MFIERALG - WONAIH R b EE DU H AR A BORIEE &
FESLAE I ~ BT ~ F8E] ~ FERFIAVE SRR - Rt bre i e L 2 2 R
G2 o TR NS RGBT » 5 — M5 - Waddington 58 R 5F 2 FA
RERGAE M BB HAVIRA  EEAIER © B AT A i A i B (K5 EI’JEFE?
(VPERVE S G DS MRS ERYARER ) ~ AREIN SRR IR SRR S -
BT AR R ~ AR SR SRR (AL RS B~ B Bm)\ﬁm%%ﬁ/‘u%[ﬁm% °

8 Harry Oosterhuis & Arlie Loughnan, Madness and Crime: Historical Perspectives on Forensic
Psychiatry, 37 INTERNATIONAL JOURNAL OF LAW AND PSYCHIATRY 1, 5 (2014).

¥ R B HEE R R CEEE(BONRSR A BT &= BRI )AIENEE " alienist |
EEFHREIFEESCHY TR (aliéné) 5 MBS {CEERAVERI - FF " alienist , FIEER TAEwH
WEER | R E BN ER i 2 S ARAE BRI - 8Ol AEIR BRI, - &
Keir Waddington - Fij#&zF 54 » H 185 ; See ANDREW SCULL, DESPERATE REMEDIES: PSYCHIATRY’S

TURBULENT QUEST TO CURE MENTAL ILLNESS 3 (2022).
60 Keir Waddington > Fijf&zF 54 - B 182-183, 185-186 ; See SHORTER, supra note 47 at 32-37.
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FAAAUIRA o AV R EEMEBON 2 BT RO o A - AETE AR AR AT A R

81 & Keir Waddington > Fif&sF 54 > H 190-194 -

2 Roy Porter » Fij#gsF 22 » H 144-145 -

8 REHAMIAIRE 2% Franz von Liszt HY52%E - Liszt 58 R TH B BlERMIEZ ARG 1T R A
BT Ry » W BRI A D - [FINFIReE L & RV BN ZENIFEIRSE - I Liszt £5R(TE
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WETZELL, supra note 57 at 33-38, 43.

4 Id. at 43, 44.
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AABHER & 2 Al REIE TR R EUVHE - — TG AR b R FE AR S R S LB
FHEHIARIR® © AF I T AEIR AR DLAE P F A (o 22 5 sP AN EL 2 AR A IR AR =
R LUBRNRR S A ~ B ~ 1 S ey TAGHIRE (& E2BRRL T — (PR Ay 5 [ -
PRRE AT BN A I R — B8 A)_E R - HOR A g &~ Halvst OB

-

% Id. at 50, 51.
 SHORTER, supra note 47 at 176.
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67 ROBERT WHITAKER, ANATOMY OF AN EPIDEMIC: MAGIC BULLETS, PSYCHIATRIC DRUGS, AND THE
ASTONISHING RISE OF MENTAL ILLNESS IN AMERICA 39—42 (1st ed ed. 2010).
8 Keir Waddington > Fiif&sF 54 - B 199-201 -
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1949 FAI 1722 FEEBEIHZEHE ( National Institute of Mental Health » NIMH ) » H
HIE Ry T EBIRE I ERR tERARIRHZE » 6 ELAR OIS I Py SN R - & Ay A
FME - AR [E SRR - RIS R G T S s A A E T -

NIHEEZZ Tanya Luhrmann #YZ (RIFELLEE) #IEE] - MR SEHEHRTT
AEZA LU R RIS — R LAV B0 A FERERE R (50 - S8 Ry e e (F
PUE R SRS R IEE &R S —(EAR G g HEAVRE o Bt
ERTTEFEEREATA R " Wi LEE | ER TE SRR 2 e
WA AR B 5 FHI BRI A AT 2

TERZARHRE T G S - 28 SRR BRI ST > 28I IR LAY
AR AR S AR A 2 A e R e T2 REBHVFOAEELL
SEY R RIS R AR - IIEESRE R TR - 5 EA
SRR I A HUG R - tWANISERIEEY e RS B R T2
AR > 2800 Luhrmann f5H - HIEEEEY)RE EHILIRE AL - MEKE
RECE ~ SOBEHMEGNZRIAMFR FRTERET - 1970 FABILE - &K EIHY
HE(FEILTEHER B & MBS ) fRigsa (T HVERRE thiE 2 s
SEYTIRER T IEIEE ~ FE R A mIHEOER s 2 A0 o T EEY) ) 1R BB iR IR
AT TRIERAYRSHEN: o RS T i R B e R T S B R

O BREERTFES W AAOEREERATIHELR S - 2GR EER MRS ETMIEA S
0 2 (1 FIEEEE AR RO FLAL BF S8 IR - See Kingsley Jones, Insulin Coma Therapy
in Schizophrenia, 93 J R Soc MED 147 (2000).
70 WHITAKER, supra note 67 at 46.
" Tanya Luhrmann () » 5%  BH (3B) (2021) > (RIRELEE | — (B AU Y s
HUEEL) - B 286 0 L e
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MR R BLDIRER Ry Ay B SR R LB SEYRAH R RS (AT S s
R - ﬁﬁ 1960 FRELE R R A THESE (antipsychiatry ) 3B IEFIERE | 11
HHRENESR WG EREEEEE AREN TR EEA e
fﬁﬁi‘ﬂﬂff{%m*@ Pk o 534M& I David Rosenhan FYEUR A B B2 th Sk 1188 “E
AR B EES - A AR R AN e B 1 R (o A HE o 1 eE 52 2 NI BEE)
77> 5 1970 FRIR A —BERHUB RIS EILARIE R B ~ B tEl > £
BT ICSHIREHEE SR -

ETE (UERIRE? — R, IiEEE

—EIE IR EEAYE L > ARETE TIUTR ) PSR

JUSEE T 2 —{EEDAS (legalistisch ) HYEFR Fy * JUIEME S E 2R DA
SHRHOITT By > bR - JUSERESEUA N — & & ROTRHI TR T R ILF g 2
THISHHIBEITT £72 - NEERENEDABRGIRNEE R - SRR A
SRS TR EHIT R Gl R 208 7 BT Ser T Rt o Ry )2 J03E
FLAIE ? WA SR MR IERES 0T sE s S A - R L2
7~ TSR ) BURESESTIER - TP AT DAEEER > HEH ERE T hARE G
FERVEER Z RO EER  ERERATHLERNER MRS PHSCLAIMYSE -
BUAET G HFE S B RHIRE -

B TAUSR L AV ER AT B DUE M 2 PR TR VU HEAC A REHILE > B 1R HE AR
HACEE R AR - R AR "M i EREEER"
PUN SR IR ISR e /48

72 David Rosenhan i N B a3 RSB S S EE) (LY34 1960 F(UF] 80 () B
ZIFf - Rosenhan g%517F 8 ik A RAFHY N AR [ERVRE tYHET - B tRbie S BEREEH
AL BAFHIEE SR E A ARG i pRhr s lE ez T Rom A > BB Em AN H
1Th (40 555850 ) W EF/2fE o 1% Rosehhan ME%ET T 554 —T G DY EES - EICHHIE
TR HIE T TR B BRSNS R e (e A TEE 7 W s S B RV RS YR 8 1E
193 XEIEHEHREF - A 19 %] 41 ZAFELRE B EETE PHURE R B RTEEE A T A
B 2R E o See D. L. Rosenhan, On Being Sane in Insane Places, 179 SCIENCE 250 (1973).

3 Singelnstein/ Kunz, Kriminologie: Eine Grundlegung, 8. Aufl., 2021, Rn. 28.
74 PHILOSOPHY, CRIME, AND CRIMINOLOGY, 4, 5 (Bruce A. Arrigo & Christopher R. Williams eds., 2006).
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$—I1EH RBEBE: RHEER

F—R  EBNEEERN TE

PRz DAL SR iy A O HEER (moral psychology ) H#EILIE™ » JUIRILIEE
AR NBL AN BB FTE RS - T2 A REE A E2h N RS B 4 -
It TSR ) B TE(E AAE _EAY (ontological ) Fifel’® » FHFILIEIEE Fs N Z BT LAEAENY)
KA BREARESRES - BAENE > WHEMERERE N RERE (good) 77 -

WRHRERZ M7 A ] A YT FRME( criminality ) 5 =78 - f51( ignorance )~
OFESEEL (psychological disorder ) ~ 42955 (disease ) 78 » A ElE A » AT it
LR e EHERE - A # > AHEAME g N ERIREEE  fEEER
HIFRO T B —E " 5 (vice ) > 2 #5571 T Fy (wrongdoing ) FYZRIJE™ « 81" 5 |
FHECHIAIE T (&M (virtue ) ;> FEPERI A5 (knowledge ) » — (il H A ZEFERY A [EIIF
A EER A

BN BABEEN 'E

JUTR ) EHEENRAT EREBIR AR A SRR E IS o AE T R ) IR LA
Al AEHHEEHAREA T T BT R SREM S A EHERT SO T R 0 R
MAEIEEAE A R R ARR Sy T A0TR ) B

FEFERHY - FFEARARBEE R T IUTR ) (erime) AYTT Ry - AR HEACEAVE
FUETHY TR (sin) 0 HEFPHECHE - TUTR ) N T 3R, Z DA R E
oy e TR ) HUSEESRRAE A IED (R EARIAE ~ SERRAY—857 - £
EER AR B TRIU (eriminal ) HYESIREL) - MEEINRELA - 1HFT Rg—

5 Id. at 5.

76 VINCENZO RUGGIERO, PENAL ABOLITIONISM 15, 16 (2010).

77 PHILOSOPHY, CRIME, AND CRIMINOLOGY, supra note 74 at 8.

78 See MARY MARGARET MACKENZIE, PLATO ON PUNISHMENT 158-178 (1981); PHILOSOPHY, CRIME,
AND CRIMINOLOGY, supra note 74 at 5.

7 RUGGIERO, supra note 76 at 18, 22.

80 PHILOSOPHY, CRIME, AND CRIMINOLOGY, supra note 74 at 5.

81 Markus D. Dubber et al., Medieval Canon Law, in THE OXFORD HANDBOOK OF CRIMINAL LAW , 204
(Markus D. Dubber & Tatjana Hornle eds., 2014), https://academic.oup.com/edited-
volume/28196/chapter/213135532 (last visited Jul 3, 2023).

31

doi:10.6342/NTU202403301
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friacks T IUIR ) BT RRNBE AN IR - R AIETE - AR
Z(E AW ES (faith) Ke > ZFERAEER « BIERER - Z2ERITS - S
BEHEE AL E TR AR — LSRR AR H CRE—A R E T4
8 AR LS ERE e - FefTr] AR T i aC B0 SRHVIEL Sl 2 A A i
TR AR B AR R - BTy T AUTR ) B T ORIET ) BT AU S M HYIESREE
AR ARHE® > BEZRISIt R A E RO USRAY[EIE - A BB B S
o JHIET S R — R EER RIUTRIE I R E T % - DI R B
fir [ Z AR U B B SR -

BF=M EREIRLIREN L

£—B EXEFRIMN

FE P ET HEACORIRY  BOMED st s [N R BT T LD - BrAsE (SR AIE - T LARE
B T LR NSRRI R R - Ry 1 e B R LA A SR A A - B
B AVSER i 3R o il DA RS, B A Ry B 1 T R SR 0 SR L S &
=5y FHEBSIEEHEB R T L5 FERRREREZ RN E T2
I ZZE L A EEE RV A R AT RE T ATRE A pra Al 2 ~ FERIE0E
FHYFEK -

EOM S A e RN Z 8L T i (bloodfeud ) | AYREEEEAHRE - R
BB ASEEE R i Rk — R B R G SR
FRERHH R —25 S - FREZ T T i BETELE (O E ey s m (" L
S DIRIER ) AT OREE - A E RIGEEM A ST — 2 E R

82 Herman Bianchi, Crime and Sin: A Discussion-Text, INAHCCJ NEWSLETTER 21, 21 (1980).
85 PHILOSOPHY, CRIME, AND CRIMINOLOGY, supra note 74 at 7.
ORI BRI 1% BIR Ry T SHIEESHARER  Graig AR EEE 54 -
Bianchi, supra note 82 at 21. &AW AR E AN EANES: » 41 BE A RS AT R
JRRI EAR B AP OHTRED S » I AR R ST BAE AP SE (thought-crimes ) |- Dubber et al., supra
note 81 at 217.
 FkA (1998)  CERTREPEAZEERORER) - RE - (S - TREEHEEL) - H 70-
71 (G -
8 B FifEEE 85 0 B 71-73
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WARR T TCEFONEEEREY) &S, W7 2R T IR ZEREITH R e
RS (a0 BB T EBFRF LA C S ——2%) - RIRZHERHREERS T
WA RZMRRE - TRA AR (40 g A \HEErEE) % -

Bt " i, AECEZ B ERER R AR RHIEER L - 45 T ST T A8 F IR GEEE|
BiZ - e FETHY Chierarchical ) 48GARA% @ JUFEERCE IR EHEFTHEE
HIRISEAVRAR » B A BEHE R T IVERIHESCESE - B FREER 2 1% BehE
R FAT Ry iZ R T IR EAVESE® -

E£ZH RAAE

—. BRRXENBEHEZEE

AANELIR LR - GesiAIUgR - ERBIALE (private law ) G ZHY—HD
73%0 > ARG > AR E W EH DA TR IIE RS S  ZILE T AT
FLATREA T 1 2% » 18 tHaCRI » AB5FUIRIIIR R I X LB TR E > AFETLrS
Bl - REL T HIHSEERA (49 80% ) HYESHMYEE BB E NIESEHE -
BNEEE] T RG> EAJUTR (40 - RS 9V A RE B B BB EE
PN s SRR A -

BSEEN I T IRANS ARG R VAR B Al R B HyEILAYIRE
FERIGE R 2 N s B e It g iR E D - RSB - HAER T A%
A EF MR - EANA SRy JUIRBLIHIET) —Fopes] :F e AR — 3 5 B
MAATFREFNFIXHTHANESG - AT FA EMBEHYE M8 &
BAERF MR —ERAEZNEH -BERLE W B B EEREEREEL -

87 LINDSAY FARMER, MAKING THE MODERN CRIMINAL LAW: CRIMINALIZATION AND CIVIL ORDER 42
(First edition ed. 2016).
8 1d.
8 Id. at 43.
0 Bianchi, supra note 82 at 21.
M BHREE (2016) » (FEEPTATHIES)  H 60 T -
92 Xavier Rousseaux, A History of Crime and Criminal Justice in Europe, in THE ROUTLEDGE
HANDBOOK OF EUROPEAN CRIMINOLOGY R 43 (2010),
https://www.taylorfrancis.com/books/9780203083505 (last visited Jun 29, 2023).
93 Jane Schneider & Peter Schneider, The Anthropology of Crime and Criminalization, 37 ANNU. REV.
ANTHROPOL. 351, 352, 353 (2008).
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| E NBEEEE O E HA—3h ) > AFEE(E AFLEHRIE - s i1k
(R E L -

DL ZE AR 2 B > ERZER%HA William Blackstone MYZE(E (SEASHENEER
( Commentaries on the Law of England ) ( T (F£))) & KB EAPURSERE
18 A e 52 25%% - Blackstone 385 JUIEE" A FEHYARATT Ry public wrong ) 2

USEE S HEECEEEAMRANEE M EEAZBNERNE TR Al
WAL TEST Ry T U (swallowed up ) | » PRI ol Ry 28 S A 2 Y — B 7390

BBIAER  (E it sE (forgery ) HUAREL [ > A EEBEHE AL B RIIVARSFEH
AHSTE 18 4D » HRBSTRAIZ R Rrg A G IR DL G &ORaHR -

£ (F5&) —FH > Blackstone KHLIEHKHE ﬁﬁ{%g;ﬂ SHVAEE o0 Ry =08 5%
By~ HEIRW (A0 B S~ B ZUK) - WRAAAY® - NBREEEEOUIEN R
i (40 5l (heresy ) ~ Ay (witcheraft)) tt@’)EE%EZI BEEbEE » I
JEIE F B AT B S AL SEAY AR o YT ELN B ( pater-familias of the nation ) [EAH »
AR —ERKHEFE RERE T T ANE RIVBUEHERTS - N ARVESEIHEA
WIS ~ Bt E YO R e — TS B R 4R R A e AR 0

—. BEMFEREBREAR

BRI S A& iy FEEAST IS 2 2 B IR R AV 7F5_L$$Ha°{nﬂf$£%,u A
A Z AL - RO 12 ~ 13 &S 2 Bl AFAE - B2 18 HagdF] 19 fHag
oo TIETE | BIBES A B A AR E M F IR IR R AR R am a2 « (4 RPUIER Rt
EmENEFENEE T Lo R WE » — SR AR AT > —RIEDL
SRR R B A EEE - 128 n] DR & AOURDE LB ©

** Cesare Beccaria () &) (%) (2017) > (IRJUFESHITH) » H 9-10 - PEHSENEEE -

% Sir William Blackstone - Commentaries and the English Constitution | Britannica,

https://www.britannica.com/biography/William-Blackstone/Legacy (last visited Jun 20, 2023).

% FARMER, supra note 87 at 66, 67.

7 Id. at 69, 70.

% Id. at72.

% Id. at 72, 73.

100 74 at 73.

01 A S HiEEE 85 0 H 71 EEER  mifEsE ol  H S -

102 Rousseaux, supra note 92 at 43.

103 Morris R. Cohen, Moral Aspects of the Criminal Law, 49 YALE L. J. 987, 991, 992 (1940).
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f%@%ﬁm¢’Aﬁ%ﬁﬁ%ﬁﬁfﬁ’%éﬁﬁﬁﬁﬁﬁ‘E@’ﬁu%
P H CITEHIAE Y] R AR ANMBRINRAVEFS - —(E AM—FEf E RS0
%F%@AEI%%$%EL@E AR - IRE A R HA R N » FERE (A S
o —(E NI B R EREGE - A - E(EARE TE (evil) ) HUEDE
10 FEREAY T BEEAET R (40 ééﬁﬂ“ﬁﬁﬁﬁﬁTaB@)\¥E§1%%§i§§ﬁi A RUEHY
) FEREY T WAEE - FEEERIIRSE S R EHGIRRE -

RIS EREE AR > A= T E > HEFESANE " ALHIETT " ALHY
AEEIE § B T ODHETESS ;1 o NLHINESSHERTE - BEARAE A Sl E R BT HE
EERIFT LA A s R ErEr B - HR A ARANE SR A S G TEEANY T A
OISR JFEHVE  (AA R —FERE L RS0 ELA BN MEFSEEE
T8AY - TSRS HARIEN > 40 B THIC © MR " ALRYES ) AliE— TR
AT BRI B RS T EERERERIEE - ten A C i E R ER B
ZAT ZEAREEHREFEEE T - g hEREETE

FETAREGA T - BN TSR & AT RS- IE AT R & BRI
BIENTRA—EEa FEREENTR B FERREZNT A ERS
&m ThRZH > MELH R EEN - IRENT R > RS HE i B NEER
m<m RN~ B~ SRAIMERFEBIRN AT R) 1 MBEEE REEE RN
HEEE M AT DUE AR o o BT Ry 7R R AR R DU TR
2> NHREMBE S EE EHI AT - BFREAER - AN ZRIAEEA [ FA U
NHERIEYZRTS - JUTRE — MR F AT R DA AR B = i ARERT Ry
RUE > AL A ST -

104 Marcus G. Singer, The Concept of Evil, 79 PHILOSOPHY 185 (2004).
105 Id

0 B FEE () BHHE (5F) (2005) 0 (RATAE) > H 165 ~ 166 » /NAIH, -
T BEEAERREA T LHINESS ) IR T EAECRGEFT RN (4REEEANIE) BREA > RABIANE
PRSI ERAE > BOAARGERIZIHT b (B AMNE) T AR .C LA KGR T > KAG
il & RERROERFENEET L - AARBABATENRL  BHRATEND N - L
R BHAAELOELRARR  ERARFELRY B RLMEL - > TEFE > FHEE
106 » E 165 ~ 166 °
108y B == > Fi$REE 106 » H 99, 105-107 ; THOMAS VORMBAUM, A MODERN HISTORY OF GERMAN
CRIMINAL LAW 32, 33 (Michael Bohlander ed., 2014), https://link.springer.com/10.1007/978-3-642-
37273-5 (last visited Jun 11, 2023).
19 T (2016 ) - (FISTHYE I B ME—EE a8 AR ETIETER ) (BORESE S am ) > 147 8
H 292293 -
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EF=B &G

fEE B 2% > FISIUSRA R (A AR B0 o HaC =2 T RS
HAL BEAGEE G 2 AR ) DU B B V- i th A7 2I2E 1L ISR ST
(EAFE - (E AR ZMAEEFN TR (VB SRS P MY - i25E
EAEES A RIMIATA -

PR T EESEAVNER Z SN B AT S5 1 G R IR S E F R LIS
A Z PRI RF E R RS - AT A RHEIREA A T RAVES AL ERTE » LU 482 -

BoE  BEZH: EREBNBE"

-

A IR RIS P e 1R E 5 22 T 1AL el 22 FRER 2 LR 12 T AU TR | ORI
BEPAIHIET SV B RERERR 25 » A Sm e e e 25 B SRV TSR S B > AR
EEFRMTAT U - SRAHVIETERESZAE 18 (R ~ fE& EREBIRAVREIL 2181
FRIE T PRI A > AR R AR TR (8 AARA _EAYFEME AT ~ o fhaC AR
ABFERIE B S 20 Y SRELE R S - S B S SRR SRR M A R E A E A
AR AL A A(E]

KRR 17 o PRE SR I R B > A1 » LLR DU B ERY Emile Durkheim - Raffacle
Garofalo 2 Martha Nussbaum 55l > /M 4AMFIE TIPSR AT B AL B E 1Y

5—3F%  Durkheim: SRR

Durkheim SR BUTRFAEET—(EttEE T > ARLE THIRER G RAE
FYEERS LA LA SR DLURUSERE S (R Ry — R hRgsm &> HERIUIRA HhRe

HO TR TRER R ) HERVE  BANKRBIVUSEER - AEBIEKE FOSHE RBIUFET
Ry BRAN USRI R U FERIRVRE AT ~ REHEE P BEEIVUEE (A1 ASE) > EE &
A EIUSEZ M S A IR RS - SHEmHUIEIIER: - Bruce DiCristina, Criminology and the
“Essence” of Crime: The Views of Garofalo, Durkheim, and Bonger, 26 INTERNATIONAL CRIMINAL
JUSTICE REVIEW 297, 300 (2016).

1 Jd. at 303; Bruce DiCristina, Durkheim’s Theory of Anomie and Crime: A Clarification and
Elaboration, 49 AUSTRALIAN & NEW ZEALAND JOURNAL OF CRIMINOLOGY 311, 318 (2016).
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JUSE AT EE 1 FaVEERS R AT (collective consciousness ) M2 » [MIDIEZH RS B A
HIEE' 5 #A)EEER - SEiE RAIER THTERIEIE - (HERZIUIE™ - TSIy 1 22
R GEH GBS - S E T T A A BRI S EERT  JEFR T R AR
T HIPR R L E EERY RS BA - BEIE AN s R — R m e B R RS E
SIS o

EEEY INUEE > BB Z RS/ NRERTHEEE (20 - E555% ~ ) MHEERE
A HEUE LR EENE - SRBEM - (RS (R R BT
WAREMT » 2R T E g 2 1% TE(LZ THIP RS EE L G B ay =T IE
RA R EEERERENEEAE - e LR ERE - FEEESRHE s T T
DI N o BE A7 BE A A €E 08 5 0K _EAYAH G A  RiE T8 Ry E T ( mechanical
solidarity ) » 1% &% A H#4H7 (organic solidarity ) » & —f+ @& R (EHERS -~ B4
BN - A kE (anomie) @ MiEfEAH ~ AL ~ JREL - LFEEES
AR E ARG EHE T AR FEAY 1B I B i R 7 ~ Sl AR AT fy o 38
It » Durkheim 585 " 20 EERADIRAYEA -

ERPIARE » TERABIF R &R B LUR RO EA S HER  fEERHSF 2
T BE A RE A L EOR R AR AL B DA B AR B - TR e (A
BHEGHYA o (LG AT AT RN A E SRS R T A e 5 CHIE
Y HILERE UM AL IRHY T 2w 2 B O ARTE R R EE 2 B R EES
Durkheim HYEEZG 7 7] DU ZCARRES E SR RIS EEAUTR (40 - B9AUTR ) - IR s
FETSRERHUT - BB IEK H S BRIV ER AL » 7R DU 8 (8 S I R A
fat - AR BLAR AT Bl ~ TEBR IERY (B E B At -

Pl ERYETER SR > 7] LUK Durkheim Ay R 2R 0 BRE2 Y ( psychological )
S UTR AR R RSB BRI RIUTR ~ BETR AL G A N R B SRR S

12 GEORGE RITZER & JEFFREY STEPNISKY, SOCIOLOGICAL THEORY 141 (2018).
113 DiCristina, supra note 110 at 302; RUSSIL DURRANT & ZOE POPPELWELL, RELIGION, CRIME AND
PUNISHMENT 139 (2017), http://link.springer.com/10.1007/978-3-319-64428-8 (last visited Jul 6, 2023).
"% David Garland (%) » 2155 ~ =5 (58) (2006) @ (ETEAF AL E) - H 82 » P -
W7 RE S RIUSER BER RS S - FTUMERE 1T R & 2IUSEN - DA R
FINEFEER SRR AR —E S RALFERTT Rl O E B R RS B [FRIEHE - MR
P A TR EERG BRAIRITT R B G5 AR AR # ~ 1 DiCristina, supra note 110 at 304.
116 DiCristina, supra note 111 at 319-320.
17 Id. at 320.
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MEEAFSELHTFE VS ENS > DURAUIRE R FRAe BAHIATT By BB th &3
R R R T T OB IS R E N - FIT —2AYE » /£ Durkheim
AyEE SR o - T USRS ) MR B SR > 1872 Durkheim 1 5] e (4 iy 22
e A BN At — /Ny HESEAE TR B BYUTRIL S R BRARER
E iR B o

"3 Garofalo: TR BARICTE

BR - IAEYItEEr (biosocial ) YA E R " H2AU3E (natural crime ) | FYRES: ©

£ Garofalo HYFAX, » B2 M S T FARKFITRIEAIF i © Garofalo BfiMUIFELLEIE
FEAAVEURL G E M 3 Ml RIUIREE N B VAR (the law of nature )
HIARETEIT Ry > oz 3 BB RV 2 ok H ANERIE vl DUZE 18 A\ AYFR M 5 AR
TIERRRAN ~ DAL R T R ZE RN o E{E RS 125 18 s b SOB B AR &
HrELER = VAR RS A CLE S AV A TR > - BRI DAy Ry Wit JEEATY (B
(non-elementary sentiments ) BELATIERE (elementary sentiments ) » Fi-EH Y :
FEIE - FEEEES - BRI T 5EE MR  a (2R FIE - BRI
1B ~ SRE S AIMAE 1 5 1B AT BRI AT R AN HAY L& G lloiikg R % -
IR AT (primitive ) tH& At T Rymtic A BREE » RtbIRaa g FAVEA T H

118 David Garland, Punishment and Social Solidarity, in The SAGE Handbook of Punishment and
Society (Jonathan Simon & Richard Sparks eds., 2013),
https://sk.sagepub.com/reference/hdbk punishment-society (last visited Jul 6, 2023).

0 ERBZER » David Garland gt #ERY - Durkheim 20 T " HEHG BA1 ) BYPRENEFEZ (&R AR
—BEL[E R - AT R 2 B AR YA B8 52 2 MR AV S A AR A S s
G ERSAREE L EE - S ERSAYFTR RS 2l SR L S R SO - T R
B BN IR AR T AR B RVENAT - R S Ry " SRR RS | 5

Fg5HE | - David Garland » Fij#8&E 114 » H 83-90 -

120 Raffaele Garofalo Y 1885 FAF H MY EAEBEFE A "JL5EZ ( Criminologia) | —5F °
Singelnstein/ Kunz, Kriminologie: Eine Grundlegung, 8. Aufl., 2021, Rn. 1.

12l FRANKLIN P. WILLIAMS & MARILYN D. MCSHANE, CRIMINOLOGICAL THEORY 55, 56 (Seventh
edition ed. 2018).

122 Id. at 56.
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1955 PR AE SR B4 55 LB AL P12 « [ » Garofalo 35 T 28058 %
TR EEERITE (harmful o society) DU VARSI HE (pity) B3k
BT (probity) HIRATIFINHIIIITE -

FT=F  Nussbaum: [EOEINEITERE

BT S BRI SRA R AT DR R RS SN Y - FREIE Ry AR 2 B
HREEINBLEN S > IRSTARNERNEEARRIARPSE "EREHEA -
PEEPEA TR FE R T IERG BUEEMERIRE - BRI RCR IR - R
EEINEH ~ ARG FERMVEEEE > e VIERE TEERE R H 0
AR A T R B SR IS R P B EE R 1T R E e A '
ERUFE TR

SR R o8 B2 58 Martha Nussbaum FAILERE Ry 5B ey FEEMEA T P
N IR NEZ E 2 P E e E iR - NEAFEZ ARG M5 REEE SRS
HIRFEEMHE - AEEAY > NI A LB EmIEE - £ CREAME - 130
AZNRELER) —F > Nussbaum 28] U8 OEARE T HERN AL - £272
FofPPERAE T R pE A Ry E 22 v — Y IE B BAERE > - B OB N ORI
Y TIEELE ) IEEERY— TR > B TR ) AUTESB R TSR R
R - FREVZE IO ) JRERES ERVINE - FEYRIAE DU A g R S
(B REIE 0120« FAFRFEIF S NREE O — R AV ARRE I E & 37 A
RS EkREY ~ NEZFEATHY - 40 B ABGHYE(E A USSR E ~ ZAEE IR
IRAREEEAY - HRFTIR S A G G E E B OREEE L - EEEYE 1L
Y > B TEAE _EAIREE - NG RN - JER S T HA R 2 1R SRR
WL BEOHY KB G EE LY > 41 BB AR E RS A B - SRR
Fo BV AGHAFEEEM -

12 Bt Garofalo f25I T BRI Fy T IREAR | fEHREL T EARY | 18 > “Ri# Garofalo 25+
HOIAE T EAR ) fER - E T IEEAS | BRSNS - SRR AR
#% Durkheim #LEFEIITEE A S 757 » DiCristina, supra note 110 at 303.
'2¢ Martha C. Nussbaum (3% ) > J3{fE (5%) (2007) > (ke AT © B0 ~ ZEHDEBDAR) » H 73-
80, 129-130 » PHEHRK °
125 Nussbaum @ Fij#&sF 124 » H 127
126 Nussbaum > Fij#&:TF 124 > H 148

39

doi:10.6342/NTU202403301



ok BYHER LY BRE AL T EYEE CRY L IOV EY) e
IR R (alien) ™ BEARERY) » SROAISHEERR o & —(E AR R0 -
ZEARE G oS (RN - 40 FEE SR e E LR R
RIFTECEHEEC > WLHCAS - i awl HhEHINLESY)  HifE L
JETH b - A5 Rz R B SE N sE B DIERE > T AEA S A RIS
FkfE ~ AT -

B EIRYRE I B B O PR R R (b A ) — VT am 2
Bt B 2 (2D B S5 A BT A T IEE A IR E S - DU RS
> DIEERY ) AEEHEIE 4 o Nussbaum 25 - A ¥ 50 A L EAR L
B ERHITESE - BENER DRI HIR A - st R I RE AR A L ey A - I
FER KRR A RERAIM A ZE AR SRS TRt & B S 2 T AT B LaRE"0 - fitim
2 B 4 SR B A RAGHT R E Bt & V&R P @ - T AT A A g A > RS AT
FORIEREM > ERRB LR G R Z MR R NIREEF TSR B

Nussbaum (/¢ H BEHFEE A T HEJUIERESHY ER BB E N - NEEA
/INEFEE] Nussbaum BRI ~ ZEHCF IR AR THVERYE - BRAASGE R
e iStE RIS Bl E D ~ S BEAEY OFD AR AT > 28
EEREE PR T IR ) BVISRHE RN MBI bR - B R RIAREA
MRS G2 AR T HME ) RLEryReE 2 - SR E TP TR E 998 R B
[T B AEN 2 FHHAL » FCHIR S ZREF TP A R My &= -
HEGE R ER T 5 ) FAINEEELRGER - WA ERREZAb -

127 Nussbaum @ Fij#&:T 124 > H 149
128 Nussbaum > Fij#85F 124 » H 151 ; TERRENCE DES PRES, THE SURVIVOR: AN ANATOMY OF LIFE IN
THE DEATH CAMPS (1976) » 5[ Paul Rozin & April E. Fallon, 4 Perspective on Disgust, 94
PSYCHOLOGICAL REVIEW 23 (1987).
129" 23 Nussbaum * Fijf&it 124 » H 447-467 -
130 Nussbaum > Fij#&sE 124 » H 155
31 Nussbaum @ Fij#&: 124 > H 161
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B=IE &

A NEATEATAL SRS AR R S TP AT 32 > o4l T4 G52 5¢ (Durkheim ) ~ 7%
E25% (Garofalo ) LUK ERSR (Nussbaum ) B UFRI T R B RATT Ry AT BL st |
HAP ] LR B R - —2 B A(BHY ~ Z2EfEfeny -

i EChy > GEPRZIEET - BRES  UEFAY Al e e RS & T VR E R S T
R A By alE (ORI S EARE A S B E RS2 T AAMHE > e
—TREEEIVEAVIRTE > TP T oRBRYR - SEERE T AV R A EREH & = R E R
w2 EAFES -

EERE QNS R FWNG: I 20 -Aoreeyid =l istants R e ny v il [y HIRK FWANED)
R LA R RN Ry AT B e 0y 2 RE - (A BURER] ~ dEEEL A I E— EAVA R
/D RHARHL A A BB E YR o 4t Durkheim ~ Garofalo DL,
Nussbaum #— TR0 T/ AREES R EESMmE 0y OB - SWEEE - g
HHAEREY T EVE ) B TN AR E ST R EE AR EN - #E T RAVE
& RN R] A B e S U AR AL G Y S HE -

B=E TR B TR NERS R

WAMRANEZIFMIEEREEZ A > IRt g & h e fr & S 1w
LR ERRE - BRI R L R AR o BRI GRS Peter
Conrad 58 Ry (E(TA AN - RERIAVAH KBRS AN RE S 5 e (M58 (R 7217 By ( deviance )
s il BRI - TR mE0 BRES A ER AR S EE - A AR
T EEER | mEd R A HAR B S SR fm 2= T MRy o - 0 HRF A e o 02 2 A
FIAETE Y SAEEE - Al - TR SR BT - W DR R e B
BRI ETT R BERPkHARATT BB IE o] I S 80080 > o R

TR B TR AN S E R o

P2 REHTERHNE - EE R AS ETA B UIRE SR A (BEm R TREES SR ) - 22441
AReft - HAEA A B B E RV RS - R R EFIUIEEM A UL R A FEEL - Bt
DLt S i e Bt AR (S & 1 - B RS CA BRI T & 2GR & -
P SRR 0 FiEEE 85
134 CONRAD AND SCHNEIDER, supra note 11 at 23.
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$—IE R 722 B4 HERBNRIREHEE

1797 £ » — RSV EEE - BERT (James Tilly Matthews ) [ B (5%
BB A SRR BB (A - At as S8 SO R SL I BUR B B ) JE 5L BURF
AL > FSEEE SEEREARERIE - & AR GERBEZETAE T 25 ) FIR
> e aE R g LI HBR (A AR B2 - 1809 BB AFTEfAE Hibe -
HEHFENRELN TIE AN S BERTE AR S HIEE ELE R R - &
EHTRARAIAR MBI -

200 £E4% - (RS AV E CACELIBE R T SRR - tWEIIANE - 24
MEE—(E AR - B ERREGHER ? EME 722 SR fihH
BEELAT WG] T 40 200 FRIFHEIIEES -

E— 722 BHRZETE

#it5 Anders Behring Breivik £ 2011 £/ 7 H 22 H N4 3 B HEEE D
Oslo i H L ENF5E % » Wi/NEF 2 1% 5] Oslo iUy Uteya /NG EFFEHRE 67
HLEFIE SIS LEESENF/VF » i@ M{EfT /HEEIIER T 77 BT
&) 250 NESE(G - Breivik fEBUERL F S SR EER R 2 A AR T35 SRR
AR ERER - HINEIMAEINER RAREFGE » Breivik /275 FEBIIZE
SRR EOE I ERITRE -

B BRERE TS ERRAIR A IR E SR

i Breivik JUZEEFAIT UL A LS 44 FRIUED® - T 1T R AT RIS A S (5
(psychosis ) BiffEE (unconscious ) FEZIHIET 5 17/ AT HFFAE LG

135 Roy Porter » Fif&sE 22 » H 166 ~ 167 o
136 2011 FHPETALEBLEE EEE 44 (RARIFE L “A person who was psychotic or unconscious at the

time of committing the act shall not be liable to a penalty. The same applies to a person who at the time
of committing the act was mentally retarded to a high degree.” » ZA{RAE 2020 & 10 A ELLETELE »
SERATTREE—H (FREUHNESLES 44 5 TBREEAT, AEE) -
JEEEHE » BT R AR AT E I - 7R AR EHEHIAASE o Aslak Syse, Breivik -
The Norwegian Terrorist Case: Breivik - The Norwegian Terrorist Case, 32 BEHAV. Sc1. LAW 389, 397
(2014).
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f¢2 (mentally retarded to a high degree ) » 7R[E] » | HE(T A AL EEA
#1955 (psychosis ) » 17 5y ARL AT AR RS2 HIET - BARFRIGE R 2RI T B AT
Ry sz el (BLE S FRAVKE PR A E]) - FERE (U
REHARIE 2B F AN (medical principle ) » H 1929 FRIfFEE S -

BRI 7 AR — R s B R B R M E 1T Fo A2 4 m] DUZE FH SR v i
55 44 5% G E IS RTAHPREY oMl - H - 55 —4HAV# E & 5¢ Husby il Serheim (T~
TS —4H ) % Breivik 55 44 {FRAVE - R LAz HIET - 55 " 4HAVEE E HRK
Aspaas F1 Terrissen ( NEZE —4H) RIFRIGHREH] © Breivik ZE(4 1 HET A Mg of
T psychosis JA{(RIE o tH 574 AR SH AR AT 5 17 HUC PR 599 93 3056 10 R International
Classification of Diseases 10", ICD-10)) °

$£—8 FERBABELEME (paranoid schizophrenia) ZF&w
ICD-10 5 A EA AL T 2800 BT AlEgE (disorders ) AYHIETER] - HEZ

Bl B O AT WEERREGS F20 (RS MkEE
(symptom group) 1 B eHEEeh 1 (B » S8 EREIREE 2 Hhe 2 (BREHRDS -

137 Linda Groning et al., Remodelling Criminal Insanity: Exploring Philosophical, Legal, and Medical
Premises of the Medical Model Used in Norwegian Law, 81 INTERNATIONAL JOURNAL OF LAW AND
PSYCHIATRY 101776, 3 (2022).

PO BT IR BRI 64 HA RE S RIS MERT SRR G1(D)H
AVEL—=0 () AYE — : " F20.0-F20.3 General criteria for paranoid, hebephrenic, catatonic, and
undifferentiated schizophrenia

G1. Either at least one of the syndromes, symptoms, and signs listed under (1) below, or at least two of
the symptoms and signs listed under (2) should be present for most of the time during an episode of
psychotic illness lasting for at least 1 month (or at some time during most of the days).

(1) At least one of the following must be present:

(a) thought echo, thought insertion or withdrawal, or thought broadcasting; (b) delusions of control,
influence, or passivity, clearly referred to body or limb movements or specific thoughts, actions, or
sensations; delusional perception; (c) hallucinatory voices giving a running commentary on the patient's
behaviour, or discussing the patient among themselves, or other types of hallucinatory voices coming
from some part of the body; (d) persistent delusions of other kinds that are culturally inappropriate and
completely impossible (e.g being able to control the weather, or being in communication with aliens
from another world).

(2) Or at least two of the following: (a) persistent hallucinations in any modality, when occurring every
day for at least 1 month, when accompanied by delusions (which may be fleeting or half-formed) without
clear affective content, or when accompanied by persistent over-valued ideas; (b) neologisms, breaks,
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Wi 4H € B EHYE 2 EEREEVE B A E 2R - FEAEIREE 1 fiIaH BB
RNEAFEE dERE R - dERE T AUE EAEE H5E & ATRe s 0T
IR (A1 SREBBECH DIEER RSB ZINENEE ), - SRRy K
Breivik HY{EAGZHT - M52 R H C2 25 1 (Knights Templar ) $H&RHYH# > 5%
HEE IR R S YV EE DR BUSTERE - fIEAE2 85 A M E C R PURAE
a2 ESEAYIB R E ~ BT B O n] I E R EEON - R T-E iy B irfisInIE
B LEELE Breivik HCab /b H CEEAIEIEE -

BEAh - SE B R Z MRS T e e A s A AR 0 B R
Breivik H#{EBEINVEELURELEE C I LUREMAEIET & T B A E T
AV - ZRIM 8 4RSS RARRIERE A T e A IS 4 | feHV2 " BEEE A
RHEEAYIEAR T 03 BTN ATRREERKHY | o Breivik TZFME A SERY EERIEDE B4R
HEFT TIEM KSR E ARG YR » S KB ST N B % - Breivik {1852
TR B B PR AR A SR T8 > WIRANZERIFTAEY T sg 2l RE 34 | - B
PEM AR FIE A RARHVE L -

5 > s BB AEE Sy Breivik 155G TEIREE 1 Y b DURIEIRES 2 /Y £
LURe 032 INERR B A S RIS IREE 1 /Y &> 55T & B SR ER e Ay H Bt -
Breivik 5/ KIEE CBEEHE SRS E&E - A IERRIEREA A SEER T
B R RENE b BEETHY T BT RILLUR AT ZERIHIZ)5E (delusions in
respect of perception and control ) ; » JAREAINE [FIEEE “dHER S RAE > 5875 b 4
BHEAERREEZEM ¢ ARER Breivik HUER R H CHYLIFAERE S C ol LU HEr
ft A ~ ATRESE Breivik ASHESECE B AMGEEL ~ FIHEE Breivik BRI ASAYE
I o

gt TR S > #iJT7AREEE By Breivik BESAN(E 586G H CHVBUEIYS - HEFAT
(EHEY s 42T Rl Ry KRR T R HIEE - 2R84 Breivik (i A BRACAIARES -
BERFFEBEEEAREN > UATE { FEERE TS — 2R 558

or interpolations in the train of thought, resulting in incoherence or irrelevant speech; (c) catatonic
behaviour, such as excitement, posturing or waxy flexibility, negativism, mutism, and stupor; (d)
"negative" symptoms, such as marked apathy, paucity of speech, and blunting or incongruity of
emotional responses (it must be clear that these are not due to depression or to neuroleptic medication). |
SRR EAREAE Brevik BYHRE F1 - G1(2)HY(a) ~ (b) ~ (o) ~ (D) EAF (EZ(DIVIRFFREEED
ORNGRNCIRNGA
YRR IARE I AREIRET 2 89 £ LUK h B Rt 138 HHY(2)(b)AI(d)
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(incoherent or irrelevanct speech ) | o F¢f% > B h 1248 > JABith A B ESE—4AE0 Ky
Breivik 5 "MFELL5EE - A —E - BHE ) HIEI o (AR Breivik EI’JBU@E{%%
F1 (propaganda film ) [ » Breivik <z ZE @R » M55 H#EE B R REEA
TEEHIH H Breivik AE BRI F2k - (B2 C G AT
FEHARTA B2 E) Breivik 5% 1# 54 » /AR ESE » Breivik FVIFELL 5 ATRE L EE
A (situational ) » 2 PR Ry 32 FIE BB AY BELBIN 2R DU s H R B R T s 4
A ERI N RFEIE T » AR Ry Breivik ££H 2R HY %LL?XEEV\LI‘%ZEPE’J
A # i ~ Breivik DISESCE NI 2000 HEAN H B EHSIUAEAYEEE ~ 1 2010 F2
B BT S A AR (HEEED ~ 2011 F 2 EErHE - 5EU§£€J<’F§$EI@BZ§& ------ ARy
Breivik HZEHIEBILUR RIFIVREAIRES] - MEAAF 4G E B AR jﬁ?lfmﬁﬁ
HRE K IE B E A AP AIRE )T - N EARER Ry B B YRR B (DL 155 —4Hs
EHE P HMAN S AR E » BA%E -

hinm b o BTN T AR RCESE —4HIEE EIR - 3% Breivik i ff ICD-10 o
F20.0 ERKFHENFHAEEL - TAFEd b h f{E—HHE -

F_H AERBUBHRIEE

NIRRT AR T Breivik £ ICD-10 1 F22.0 fys2iRA0E
75 (paranoid psychosis ) 0 o SRS MR RIAT S AN AL A S By 7T T > 55— 4

140 F22.0 I LRy T 48 AUIERE (delusional disorder ) | FYRIETAEAE » ZRHVE thE > Ry fEHAY
HEH9% (paranoid psychosis ) » F22.0 fFHEEHERYES 70 H
,,F22.0 Delusional disorder:
A. A delusion or a set of related delusions, other than those listed as typically schizophrenic in criterion
GI(1)b or d for F20.0-F20.3 (i.. other than completely impossible or culturally inappropriate), must be
present. The commonest exampies are persecutory, grandiose, hypochondriacal, jealous (zelotypic), or
erotic delusions.
B. The delusion(s) in criterion A must be present for at least 3 months.
C. The general criteria for schizophrenia (F20.0-F20.3) are not fulfilled.
D. There must be no persistent hallucinations in any modality (but there may be transitory or occasional
auditory hallucinations that are not in the third person or giving a running commentary).
E. Depressive symptoms (or even a depressive episode (F32.-)) may be present intermittently, provided
that the delusions persist at times when there is no disturbance of mood.
F. Most commonly used exclusion clause. There must be no evidence of primary or secondary organic
mental disorder as listed under FO0-F09, or of a psychotic disorder due to psychoactive substance use
(Fix.5).
Specification for possible subtypes
The following types may be specified if desired: persecutory; litiginous; self-referential; grandiose;
hypochondriacal (somatic); jealous; erotomanic.”
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€ B 50 By Breivik A F20 #y = 88 AL S - SO e A28 —AAERY i e
AR RFERIER T - B EE A F22 B AR

B IR EHEIE E - B5KBIELT Breivik REHTH Y B C AV #E TEME
ARG ERER - H Breivik fEHE(TIE M ROV 2R > B RAEREE - BLEHRE
RIS B AR © JABEEl By > Breivik F IS HAEZ FIPER A IESE
I > SN SRR - Pk - P2 NEES RGN P E DU RAVBAE
MERE > FREIRL T Breivik AR EHARLGHENEE S - EEE AN A
RN AT - Bt SAIREE R Breivik H1)875 F22 0UkS R » 15 —4H8E
EERE AR - AR fy Breivik RS EAE S R fEGRNE - B3 8)E R
B s A3 AR WIEER e E T EEE EATREHERE -

FEHAEE T BERRE AR S wm e & A AL R e 2 1% #EH
B mE R ML &GS B AN AR IERE - JEBTE LR A AR IEREL A
T BTSN ER(ERES) - BUEAFIAHY 6.6 Bz - #ERTAT AR ~ 55 3T
R LA Al Bl Rt A B RERsE > PRI PRI RE T DU IR 5 L e
44 fRIMAZ R E] » —F BRI E LIRS JT B E5F - 54 Breivik HZFIR 21
FHVETARERIER (HPEOHE L G e - 21 4 Rl EERY A HARERDD -

B=R 722 BHERIEHRENFHE BT

EE AN G T RAEEEE - AAMAEARZ & Bt 77 AR R
EEHHEIR T8 e - T RSO i E VSR E B I G - 156
—ZK Fq Husby A1 Serheim fif Fy iy & e a5 B A &G tEs 22 Z B ® (Norwegian
Board of Forensic Medicine) & » HFELER BZ EFE R E RS HFRR

" EKEFEm (no significant remarks ) | Mt 5 ZRIEHIP R EHVERBIRE - HEES
HYHERE M ~ SR EE R BHIEE ] - B T ARE 2012 1 H » f5E5E "4

141 Syse, supra note 136 at 400.
142 Id
BT ENT Breivik {3y lla E5FF7 (Ila Detention and Security Prison ) #fVE# A B » A BF
TR EZEE] Breivik HifE R ECEEIERER - 11 HE SFRTHYE 20 R 8 A iy s &t
f5t > Breivik [EIEEAME RN » A ASIEREE - BE L BT PATiEyay s i e g
TEMEE S AT E D S AR A TR —REEENIRE NS #& e > gt
HERIRIRE S OB E I ) AVEHE -
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B E EIR TR E - e A DS Ay E TR EAVECE o A EEY - 722 S
Zi%& o HIREGRIAILSS 44 fk ~ AR LU e B2 - VA IRy

H e

£—B  WERAESE 44 17 TEERR BBE

EAREMHZ% 20134 1 B > SEEUFEIR T —4EEZES > [RE 10 HZ
ZEgRE T —mEEEENHRES (NOU2014:10 : FIEEF(LEES) ~ B A
@42 (M (NOU #4))) (NOU 2014:10: Criminal capacity, expert knowledge,

and the protection of society ) e

(NOU #ei ) th&iE - 56 44 (RAVEIRIRAIZ BT ST - AHEEE AR AT
RESEASRZ REZ HIETATT Ry AR R 5B 1 > A HERVad Rk (e A RE TR HE T Ry
NV Ry AR 1 > 5L ] AR RPRIBI M  ESN > FERRE ERE TR R AR Ry
Amt AR > L Rl e RS B E A (Rl ) BYF2: > BR
Pz EENERE Lo bR T S RIRERATHPRE F - G RO R B Al LU &
Hzs Ry ORYRER - 1T HAB R E RS tIRI AT > (N A EERUERE & FSF - Bl
IR R ERE itk o AR SRR PRI R R A B AR - AR
AIREMEE RIS AR S I 2 BN ER A R SR
5[ - 72 (NOU #izdy ) HYRARIEE] 7 L& Re€HVIRE (the Protection of Society ) -
TR B T REHE AR RTUTR BT R AR L ER A PRHGRA( coercive )
LU ERN R A TERELENY © HERFNEEMS (40 35 - HRTTARA
FITHE DR RE 15 TP RS S sd e -

143 Id
144 Linda Groning & Georg Fredrik Rieber-Mohn, NOU 2014:10 - Proposal for New Rules Regarding
Criminal Insanity and Related Issues, Norway Post-22 July, 3 BERGEN JOURNAL OF CRIMINAL LAW &
CRIMINAL JUSTICE 109, 109 (2015).
145 =57k ¢ Un this regard, it is alleged that the courts are not sufficiently aware of the questions they
should ask the experts, ... | Id. at 119.
146 4 at 119, 120.
47 Id. at 125.
148 4 at 126, 127.
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F% 2020 4 10 H » $E0AE R HEEERYES 20 R IET - B8 HE—
SOESE - At s TV ESIREERVEE KR (severely deviant state of mind ) | 7 {5
R A ANHFEEEAEE S S fI DIRERIEN - T B A A AT e & RE
TR E SIS ? 8 E s TPV EPS R AU S A0 mT 4 FH B 5 20 R
F0 AR A ORI B EHIRE ? BCE RS EANHIRE 2 AR KH %
BB R gERE -

£_H NEIGEAIEHERIE

722 IR 3 AR IR (4 - BEERf# Breivik T2 SRESE A
PR DA R 2RV EBUE DSENERIPRS AN 40V & E R H
& {EA B Breivik (B BN AT BRIV E fE ! - HEliE - 5
—eHAE T E AR E T 0 Breivik A ANE 2 H R RS —AHAVE R F5 S HRIEE AT

' [ B Breivik £ 0 55 44 (RS2 BB ARG TIEE - AR R ETIREURLZ 02 20 %
I Section 20.Accountability

A person who at the time of the act is under 15 years old, is not criminally liable. The same applies to a

person who at the time of the act is unaccountable due to a

a.  severely deviant state of mind

b.  severely impaired consciousness or

c.  severe mental disability.

When assessing unaccountability pursuant to the second paragraph, emphasis shall be given to the degree

of failure in the person's perception of reality and functional capacity.

A person who is temporarily unaccountable as a result of self-induced intoxication, shall not be exempt

from punishment, unless special reasons so indicate. A person who has a permanent condition as

mentioned in the second paragraph a) and who deliberately induces a state of unaccountability, is liable

to punishment if special reasons so indicate.

150 Groning - 2022 - Criminal Insanity in Norwegian Law.pdf,

https://www.uib.no/sites/w3.uib.no/files/attachments/dimensions_conference. groning december 202
l.pdf (last visited Jul 3, 2023); Rosenqvist - 2021 - Experiences from a Norwegian forensic

psychiatrist.pdf,

https://www.uib.no/sites/w3.uib.no/files/attachments/dimensions_conference. rosenqvist _december 2

021.pdf (last visited Jul 3, 2023).

PSR ESIP RRAE B AR ERAR B BRI BE (40 &5 ) - B IR riEs

B )2 Bt » See R. van Voren, Political Abuse of Psychiatry--An Historical Overview, 36
SCHIZOPHRENIA BULLETIN 33 (2010). ;Mama’s Boy and Mass Murderer: Experts Disagree on

Psychological State of Norwegian Killer - DER SPIEGEL,

https://www.spiegel.de/international/europe/mama-s-boy-and-mass-murderer-experts-disagree-on-

psychological state-of-norwegian-killer-a-805635.html (last visited Jul 6, 2023).

% F Political Abuse of Psychiatry—An Historical Overview - #F i B} B 5% 55 25 t 2 3
https.//WWW.splegel.de/mternatlonal/europe/mama-s-boy—and—mass—murderer—experts—d1sagree—on-
psychological-state-of-norwegian-killer-a-805635.html
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ERAVEERE o fMER TR IR R E SRR DIBUG N R BB B 2 e iR |
Breivik {£/AE FRRAIRFFIGERIFE CHIEAE T ARBUS EAVERG 38 > JEE
HEEEES | - Breivik fE7ARE R ERAVESE - HE L RAGHEEE B SRR -

BRI B RS —ER T BE ) SUFHCHAR - ETH Ciaesen "R
B —BRHER—FIRIE  NILRIEE R E LAV T e 82y —&0 o - B
BEEERAGR T T EE (facts) ) B T{HE (values) ; AYRURIHE - M{ES
CERE A R E R NIRRT R & R DU E
BT~ FRAVER M E A SRR R - IS > RS B E H T A B T —
TR A L2 - hgtiEsi (6 AHRE R EIRE G W MECE T NAE ) N8 AR R EE
B s Emt kit R TEATEHRRES > WIS " Al
RIFHIERSTTEY | 1 AI[EFE Breivik HYZEAFE J1 - ZFE1H#ERY Breivik Z—{EIL
17 (isolated ) HUfEAS - BLEFTARAVH & INZREIREITHES -

F=H 2022 & Breivik (BRIEHRESE DO

WIEIPEOTESL » BRI 10 2 2 A& (AT DUR I OB ES - 2022 = 1 H PR
A ARG AR R Ry 38 Breivik FYBARIE 7 - tes BEERZ 77— FAARIZRI Breivik
R ket - EREIERREEEE - BalE T HUREHRIBE AT RIZR R Breivik RAHIU
NERIIT RRIERRAIAR 10 FEFTAEIE - BAE BRI Breivik AEEEREZIGH
PRI PR AT PR R R » B ELAE (&80 Breivik Wi 2@ ER B SN AR

152 Breivik :EHEFREEATER © T When something big like 22 July happens in a country, it’s impossible not
to be emotionally affected. The psychiatry profession has no experience of politically motivated
aggressors, and that’s a major problem. You don’t know how militant nationalists think, or how militant
Islamists think, or for that matter how militant Marxists think. It’s a separate world that I think very few
psychiatrists have any knowledge of. You weren’t taught about it at college, and I don’t know if there’s
any additional professional training available either. Maybe you can tell me about that. ;ASNE SEIERSTAD
& SARAH DEATH, ONE OF US: THE STORY OF ANDERS BREIVIK AND THE MASSACRE IN NORWAY
(2015)(ebook).
153 14.
154 PETER SEDGWICK, PSYCHO POLITICS, 22 (2015).
155 Tad Tietze, The Breivik Controversy: Politics, Terrorism and Psychiatry, 22 AUSTRALAS
PSYCHIATRY 383, 384 (2014).
156 14
157 1d
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PURFAC ke AT e i B el (R R s o8
SO NS

R BT 7 VAR AE Breivik ZEMF TP EIR T RIICGEE BB > BB
AIEEESE IR (B T E R A AN E iR & R R — 2SI - DURIR
BB LN RIS T RE tied 2B G R e VR (R > — TR
FHEE B I ACHIE T By B A FIREFHE A R 24 > — 5 AR5 7ARBE K
TR E ER - RS2 F A Bl G R B YRR R -

FIR  EEEGHRERANEAR

FEST A LU R e N IEE A - FRAPT AT DASERR L AR A E U Ay Al

FERI AR RERE - 2T E > EMERREIIE N BB ER (b F
FEE AR A

FEEERMTAI LI RERERIERES - A BT A=Ay -
S 2 > AIRMTEAVRESETE ~ BURHYRAREBIREY A (R R -
BEFEM ERRY TR 2R BT E RO A AR AP A St 2
SR E RIE R P FEE A ERSC R (RIE ? &2 —bih
HATERE " RS A 719 B AT R BT ARt 7 LU N AR M 4d i R 2
Fl5E i 2 TR (A AHBET T -

F—R  EBEPSLAHNABCERRE

FEtRbeE T A DA WS 2 BERE T A TR IS RIS i LA

158 Reuters, Norwegian Mass Killer Breivik as Dangerous Now as a Decade Ago, Court Told, REUTERS,
Jan. 19, 2022, https://www.reuters.com/world/europe/norwegian-mass-killer-breivik-dangerous-now-
decade-ago-court-told-2022-01-19/ (last visited Jul 6, 2023); Victoria Klesty, Court Rejects Norwegian
Mass Killer Breivik’s Parole Application, REUTERS, Feb. 1, 2022,
https://www.reuters.com/world/europe/court-rejects-mass-killer-breiviks-parole-application-2022-02-
01/ (last visited Jul 6, 2023); Cora Engelbrecht & Henrik Pryser Libell, Anders Behring Breivik, Killer
in 2011 Norway Massacre, Is Denied Parole, THE NEW YORK TIMES, Feb. 1, 2022,
https://www.nytimes.com/2022/02/01/world/europe/anders-behring-breivik-norway-parole.html  (last
visited Jul 6, 2023).
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159 “Geisteskranke in Strafanstalten,” AZP 31(1875): 649; ##5[H RICHARD F. WETZELL, INVENTING
THE CRIMINAL: A HISTORY OF GERMAN CRIMINOLOGY, 1880-1945 41 (2000) °

160 Id

161 “Irre in Strafanstalten,” AZP 37(1881): 315; ##5[H RICHARD F. WETZELL, INVENTING THE
CRIMINAL: A HISTORY OF GERMAN CRIMINOLOGY, 1880-1945 41 (2000) -

162 W. Sommer, “Beitrige zur Kenntnis des kriminallen Irren,” AZP 40 (1884): 110; Sander and Richter,
Die Beziehung, 134; Dirk Blasius, ,,Einfache Seelenstorung®™: Geschichte der deutschen Psychiatrie
1800-1945(Frankfurt: Fischer, 1994), 96-97; ##5|H RICHARD F. WETZELL, INVENTING THE CRIMINAL:
A HISTORY OF GERMAN CRIMINOLOGY, 1880-1945 41 (2000) °

163 ALISA ROTH, INSANE: AMERICA’S CRIMINAL TREATMENT OF MENTAL ILLNESS 92-93 (2018).
164 Id. at 3, 93.
165 SIATE ET AL., supra note 23 at 7.
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166 BLIZIEIHE L - https:/www.cy.gov.tw/CyBsBoxContent.aspx?n=133&s=6885 ( fx1&£2& H :
06/07/2023 ) -
167 BLIZIEIHE L - https:/www.cy.gov.tw/CyBsBoxContent.aspx?n=133&s=6887 ( fz{&£%& H :
06/07/2023 ) -

168 . S. Penrose, MENTAL DISEASE AND CRIME: OUTLINE OF A COMPARATIVE STUDY OF

EUROPEAN STATISTICS, 18 BRITISH JOURNAL OF MEDICAL PSYCHOLOGY 1, 3 (1939).
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169 74 at 8-9, 12-13.
170 ROTH, supra note 163 at 73.
170 ScULL, supra note 59 at 288.
172 ROTH, supra note 163 at 88.
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173 Id. at 88-92.; SCULL, supra note 59 at 288-.
174 ROTH, supra note 163 at 90, 91.
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177 ScULL, supra note 59 at 290-294; ROTH, supra note 163 at 89, 90.
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178 Enric J. Novella, Mental Health Care in the Aftermath of Deinstitutionalization: A Retrospective and
Prospective View, 18 HEALTH CARE ANAL 222 (2010).
179 SCULL, supra note 59 at 294.
180 Adrian P. Mundt et al., Psychiatric Hospital Beds and Prison Populations in South America Since
1990: Does the Penrose Hypothesis Apply?, 72 JAMA PSYCHIATRY 112 (2015).
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181 MARC MAUER, RACE TO INCARCERATE (1999)(ebook).
182 H. Richard Lamb, Linda E. Weinberger & Bruce H. Gross, Mentally 1ll Persons in the Criminal
Justice System. Some Perspectives, 75 PSYCHIATR Q 107 (2004).
183 Matthew M. Large & Olav. Nielssen, The Penrose Hypothesis in 2004: Patient and Prisoner
Numbers Are Positively Correlated in Low-and-Middle Income Countries but Are Unrelated in High-
Income Countries, 82 PSYCHOLOGY AND PSYCHOTHERAPY: THEORY, RESEARCH AND PRACTICE 113
(2009).
184 ROTH, supra note 163 at 75, 76.
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17 FEEHEELES 66¢ RS 1A

§ 66c Ausgestaltung der Unterbringung in der Sicherungsverwahrung und des vorhergehenden
Strafvollzugs: “ (1) Die Unterbringung in der Sicherungsverwahrung erfolgt in Einrichtungen, die

1. dem Untergebrachten auf der Grundlage einer umfassenden Behandlungsuntersuchung und eines
regelmaBig fortzuschreibenden Vollzugsplans eine Betreuung anbieten,

a) die individuell und intensiv sowie geeignet ist, seine Mitwirkungsbereitschaft zu wecken und zu
fordern, insbesondere eine psychiatrische, psycho- oder sozialtherapeutische Behandlung, die auf den
Untergebrachten zugeschnitten ist, soweit standardisierte Angebote nicht Erfolg versprechend sind, und
b) die zum Ziel hat, seine Geféhrlichkeit fiir die Allgemeinheit so zu mindern, dass die Vollstreckung
der MaBregel moglichst bald zur Bewédhrung ausgesetzt oder sie fiir erledigt erklért werden kann,

2. eine Unterbringung gewdhrleisten,

a) die den Untergebrachten so wenig wie mdglich belastet, den Erfordernissen der Betreuung im Sinne
von Nummer 1 entspricht und, soweit Sicherheitsbelange nicht entgegenstehen, den allgemeinen
Lebensverhiltnissen angepasst ist, und

b) die vom Strafvollzug getrennt in besonderen Gebduden oder Abteilungen erfolgt, sofern nicht die
Behandlung im Sinne von Nummer | ausnahmsweise etwas anderes erfordert, und

3. zur Erreichung des in Nummer 1 Buchstabe b genannten Ziels

a) vollzugsdffnende MaBnahmen gewdhren und Entlassungsvorbereitungen treffen, soweit nicht
zwingende Griinde entgegenstehen, insbesondere konkrete Anhaltspunkte die Gefahr begriinden, der
Untergebrachte werde sich dem Vollzug der Sicherungsverwahrung entziehen oder die Mainahmen zur
Begehung erheblicher Straftaten missbrauchen, sowie

b) in enger Zusammenarbeit mit staatlichen oder freien Trégern eine nachsorgende Betreuung in Freiheit

ermdglichen.”
' ZREEHSFRL 2 A EERE - H 10 -
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197 See Jonathan Simon, The Return of the Medical Model: Disease and the Meaning of Imprisonment
from John Howard to Brown v. Plata, 48 HARVARD CIVIL RIGHTS-CIVIL LIBERTIES LAW REVIEW 217
(2013).
198 Jean-Pierre Schuster et al., Benedict Augustin Morel (1809—1873), 23 ACTA NEUROPSYCHIATR. 35,
35(2011).
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200 Henning SaB & Alan R. Felthous, History and Conceptual Development of Psychopathic Disorders,
in THE WILEY INTERNATIONAL HANDBOOK ON PSYCHOPATHIC DISORDERS AND THE LAW 7, 11, 12 (Alan
R. Felthous & Henning Sal3 eds., 1 ed. 2020),
https://onlinelibrary.wiley.com/doi/10.1002/9781119159322.chl (last visited Jul 1, 2023); Eric J.
Engstrom, Forensic Psychiatry: Human Science in the Borderlands Between Crime and Madness, in
THE PALGRAVE HANDBOOK OF THE HISTORY OF HUMAN SCIENCES 1, 1282 (David McCallum ed., 2022),
https://link.springer.com/10.1007/978-981-15-4106-3 94-1 (last visited Jun 11, 2023).
201 Saf and Felthous, supra note 200 at 12.
202 Id
203 Engstrom, supra note 200 at 1282.
204 Simon, supra note 197 at 228, 229.
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205 History of medicine - Agostino Bassi, Louis Pasteur, Joseph Lister, and Robert Koch | Britannica,
https://www.britannica.com/science/history-of-medicine/Verification-of-the-germ-theory (last visited
Jul 1, 2023).
206 Bernice Pescosolido, Theories and the Rise and Fall of the Medical Profession, in MEDICAL
SocioLoGy ON THE Move 173, 175 (Willam C. Cockerham ed., 2013),
https://link.springer.com/10.1007/978-94-007-6193-3 9 (last visited Jul 6, 2023).
207 Id
208 Id. at 178.
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219 Simon, supra note 197 at 230.
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212 Bachhiesl, Das Verbrechen als Krankheit. Zur Pathologisierung eines strafrechtlichen Begriffs, Virus
2020, 11, 131f.
213 Mary S. Gibson, Cesare Lombroso and Italian Criminology: Theory and Politics, in CRIMINALS AND

THEIR SCIENTISTS 137, 141 (Peter Becker & Richard F. Wetzell eds, 1 ed. 2000),
https://www.cambridge.org/core/product/identifier/CBO9781139052405A013/type/book _part (last
visited Jul 1, 2023).
M BRT RN AR B R (A BHEE -~ RN 24 - a2 A bR E

CMFEAPIME) BRI ~ 205 ~ FSIFREUE ~ BiolFinESIEIH - Id. at 141, 142,
215 GWEN ROBINSON & IATN CROW, OFFENDER REHABILITATION: THEORY, RESEARCH AND PRACTICE 4,
5(2009); DAVID GARLAND, PUNISHMENT AND WELFARE: A HISTORY OF PENAL STRATEGIES (Repr ed.
2005)(ebook).
216 Engstrom, supra note 200 at 1283.
217 DAVID GARLAND, PUNISHMENT AND WELFARE: A HISTORY OF PENAL STRATEGIES (Repr ed.
2005)(ebook).
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218 Gibson, supra note 213 at 147.
219 14 at 147, 148.
220 Engstrom, supra note 200 at 1283. EIFHUIFIHEZE(E b—F T B2 | —iF 2SR
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3Bk (degeneracy ) ~ §5%¢ (feeble-mindedness ) 53 Et g EILTEEEAY—EE - DAVID GARLAND,
PUNISHMENT AND WELFARE: A HISTORY OF PENAL STRATEGIES (Repr ed. 2005)(ebook).
221 ROBINSON AND CROW, supra note 215 at 4.
222 Mary Gibson, Cesare Lombroso, Prison, Science, and Penal Policy, in THE CESARE LOMBROSO
HANDBOOK,30, 41 (Paul Knepper & Per Ystehede eds., 2013).
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226 2 B BF W OE 4% B OsE o # O 5T &K T 18, — F
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227 ROBINSON AND CROW, supra note 215 at 2.
228 Francis T. Cullen, Rehabilitation: Beyond Nothing Works, 42 CRIME AND JUSTICE 299, 308, 309
(2013).
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37 BEREEARAE -
230 DIDIER FASSIN, PRISON WORLDS: AN ETHNOGRAPHY OF THE CARCERAL CONDITION 21 (2017).
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21 David Garland > Fij#&EE 229 » H 60-64 -
232 PHILIP GOODMAN, JOSHUA PAGE & MICHELLE PHELPS, BREAKING THE PENDULUM: THE LONG
STRUGGLE OVER CRIMINAL JUSTICE 79 (2017),
http://www.oxfordscholarship.com/view/10.1093/acprof:0s0/9780199976058.001.0001/acprof-
9780199976058 (last visited Jul 1, 2023).
233 MARY DOUGLAS, RISK AND BLAME: ESSAYS IN CULTURAL THEORY 17 (Digital Paperback ed.,
reprint ed. 2005).
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235 GOODMAN, PAGE, AND PHELPS, supra note 232 at 79, 80.
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29 14 at 82.

240 Francis T. Cullen & Paul Gendreau, Assessing Correctional Rehabilitation: Policy, Practice, and
Prospects, 3 CRIMINAL JUSTICE 118(2000).
241 Michelle S. Phelps, Rehabilitation in the Punitive Era: The Gap Between Rhetoric and Reality in

U.S. Prison Programs: Rehabilitation in the Punitive Era, 45 LAW & SOCIETY REVIEW 33, 3 (2011).
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Haggtt » BA A RIIT R @A EAN A REEN 2 (reassure ) » SLEEI A
EERIIRE - WIRERENGER - B GRRRESTHE S -

£—B B2 CPO?

CPO % HBRAFBLEER RHIBZE  WAEA AT 15 30 AR B0 35 F R A iE
FH = CPO {&/Z44H# » 1990 F1&H T2 [EfE CPO HYALEL » 41 © EFASTHY " Kkt
@7 % (Anti-Social Behaviour Orders » f5§f# ASBO ) |~ FEFG Y/ NZEE T HE
EER " EEEREET < (Risk of Sexual Harm Order > f&jf# RSHO ) | ~ $1¥ 2L
FFE|AY " R £ FH AL P F-E% ( Terrorism Prevention and Investigation Measures ) |

288 PETER RAMSAY, The Theory of Vulnerable Autonomy and the Legitimacy of Civil Preventative
Orders, in REGULATING DEVIANCE: THE REDIRECTION OF CRIMINALISATION AND THE FUTURES OF
CRIMINAL LAW, (Bernadette McSherry, Alan W. Norrie, & Simon Bronitt eds., 2009); PETER RAMSAY,
THE INSECURITY STATE: VULNERABLE AUTONOMY AND THE RIGHT TO SECURITY IN THE CRIMINAL LAW
(1sted ed. 2012).

0 peEry Teivil ) IURIRERECE TIEFIE ) MIE T RE  BSFERETE 799 SRRHNEICTEE IR
SEFHER —FHEIATTAEENE A AN EERENGRE > ST AAEERE © EEERATITE
SN R S FAN A& 57 Sif8 f" civil action o 31T /& 25 5% Fy IR EEELE ( civil commitment )
HINE H HIRFI 2 BEAR B LU EAE T  JERTECE EMIERE ROV S B HIRS] -
i Ceivil , —gEER fyE T IR ) FERC S o ST ML Rasmay $f7 CPO FHEERIA LR CPO
2 B SEHIF A PR - AR A CPO —GalY T civil | B SIS B E R (B S A H R
RE > TEEE TIEfIE ) el - e RABTIRHZ T AEERE » H 6-7 ¢
290 RAMSAY, supra note 20.
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21 e IEANEHA CPO BTl - Stk dn S B ENI IR RIS - 2B REE
FrEhiya S o HRBIIEE TS oy > BT A 2R sEAey R R AU FTR
il AEAFAEN R FTRENE - HEHE G E RS - EREE 2 H AR
=2 LAY IAGEIN? - CPO JEfEFIRACHTEE " FHPS | FrETT RoHYLHER - Sl
FEAER TEETBEATERAVRELAME  SZAREAITT R DU A A58 R
e & TRHIRFE G RS BRI AU R R -

Bt CPO HYFFIATTE > Ramsay FB AL FIURBRFHO :
I AERPSE TR P CPO
2 SHIETERI T - B SR T

3. R T EMIERPETT BVEEE (1T RIVERFRTEZ M) - o
BRI RE S S R R ETT Ry ERED |

4. WIRENPRITNE - B2 fyHHEHIE RS L B (strict liability ) ©

4N Andrew Ashworth [l Lucia Zedner ¥ 2 fE7EG M B (preventive
measures ) 45 H LU =(EE R - FHEAITEH Sk R ~ K 7 ZEATAEE B
HEREFEWEEE - DR HERE R iR E -

DU B N & 1T BdrS (ASBO) A5 » ASBO #HER (JETEELRE
3 k73 Crime and Disorder Act 1998 ( f5f% CDA 1998 )) —3h o d3 Sk R 5E
BEHEEME - #)776%4E (magistrate ) 2°HIT] iRk > MEHEE AT LEEEE

2 ShNERHMAETER CPO » RN —iE » HMETHANEEHE " RS - EER, 28
Uk o {EAHELFEEE (] 0 40 ¢ 1989 4RI RS R ERKIB B 254 (Football Spectator Banning
Orders ) ~ 2006 AFHYZE (|- R PAEEUEIREE T &2 FOA RV 2 #FF 255 (Drinking Banning
Orders ) > ANDREW ASHWORTH & LUCIA ZEDNER, PREVENTIVE JUSTICE 75, 76 (2014),

https://academic.oup.com/book/2737 (last visited Jul 6, 2023).

292 Id. at 74.

293 ENCYCLOPEDIA OF CRIMINOLOGY AND CRIMINAL JUSTICE, 3911, 3912 (Gerben Bruinsma & David
Weisburd eds., 2014), https://link.springer.com/10.1007/978-1-4614-5690-2 (last visited Jul 6, 2023).
294 PETER RAMSAY, supra note 27 at 109.

295 ASHWORTH AND ZEDNER, supra note 291 at 61.

PO WINEHERERER A TWE R AL ENAEEE - M HBIEEZRA T —KE
T AR R —BHITELE ZA > B EBEE GRS CRBIESREE T INALE A FR 23
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(chiefofpolice ) B E BB Lt E(EFEFEH (registered social landlord ) 2%7 5 ‘N3
ASBO 7 AT B8t ERAE TN SE ZE - 2 JRIF AV N2 - LRI RIE HUVA B (e 5 578 K2
o NA  RIEAES 1 -5 10 10 » G2 F5Te8iR s S FHVAIIEN - Fitg
TTRIVEBREEARES 1S 1 IH a 5% T HIREIZR P — A8 NEEL
R AR R B AVESER ST 5 b IOHE T S T R A
BT R NSRS AT & 1T Ry ) - RIRSCAR B RKE T A&7 R ) NEFREHFS

PONHEE A ) PR 0 a0 T BREE T B L FE LIRMITHE A LER - B
g TR A B —(EF R A T B DB A E AL -

PR N LU BT A R T B _E AIUE S PR R RE - 2R AR PR
PR ESE A E R AN ER - SO ENE— e R o NI 2SN —H
ZSRA T Ramsay FfTaiily @ ASBO FTEARHIHESE " S NEELLOL I ANEY) | - B

G HENA I RERN JTIE B R R EETEE) - (AL EVAE (magistrates’ court ) IR —LLEEET
UNZEA O~ R DHEEAES ) BEHE T1T R AT SHIE R AR - Magistrates” court
| English law | Britannica, https://www.britannica.com/topic/magistrates-court (last visited Jul 6, 2023);
Magistrates Association > About magistrates, https://www.magistrates-association.org.uk/about-
magistrates (last visited Jul 6, 2023); Magistrates - Courts and Tribunals Judiciary,
https://www judiciary.uk/about-the-judiciary/who-are-the-judiciary/magistrates/ (last visited Jul 6,
2023).

P HEEEERARE (RESHIEH% Homes and Communities Agency (HCA)) [HIBURE
SCHYIREAIAVAHAREAE] > EHINEE R BRI R KAV AET - 41 * Registered Social Landlords,
https://www.hyndburnbc.gov.uk/registered-social-landlords/.

28 AR EHR TR S 41 T RS N FEAE CrASBO ( criminal antisocial behaviour order ) »
BSCHHETE CDA 1998 s 1C.

,,Orders on conviction in criminal proceedings: (1)This section applies where a person (the “offender”)
is convicted of a relevant offence. (2)If the court considers— (a)that the offender has acted, at any time
since the commencement date, in an anti-social manner, that is to say in a manner that caused or was
likely to cause harassment, alarm or distress to one or more persons not of the same household as himself,
and (b)that an order under this section is necessary to protect persons in any place in England and Wales
from further anti-social acts by him, it may make an order which prohibits the offender from doing
anything described in the order. (3)The court may make an order under this section (a)if the prosecutor
asks it to do so, or (b)if the court thinks it is appropriate to do so.”

2 RN -

“l Anti-social behaviour orders

(1)An application for an order under this section may be made by a relevant authority if it appears to the
authority that the following conditions are fulfilled with respect to any person aged 10 or over, namely—
(a)that the person has acted, since the commencement date, in an anti-social manner, that is to say, in a
manner that caused or was likely to cause harassment, alarm or distress to one or more persons not of
the same household as himself; and

(b)that such an order is necessary to protect persons in the local government area in which the harassment,
alarm or distress was caused or was likely to be caused from further anti-social acts by him;

and in this section “relevant authority” means the council for the local government area or any chief

officer of police any part of whose police area lies within that area.”
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PRk » S EFRAGTE—HHI TP FROR © S & T R — AR N RE A ~ %

FBRIEEZEATT RALAHE S ET AFHE PR E SR A B0 B CHZE

AIFT R0 s SEEI N B PG B 2010 54 - At &7 R RIS « HREE -
ABURVERES) > EREEERIRM AN (quality of life) 5 [EIRF LSRR
FAE B O E SR E O E C Bt #2222 BB 23 - E5h - i
SHIRERCE M RAE " EE ) 2 T HRE g HE G ALREATR > &E T ATRE
YA E PR R 11T R RIAVERE - B2 B BT I S G 1T R R R
HMERG L - T R S A ER IR S A R - BN SRR T AR "
2R AL ZFE > B ASBO EEAYIRESZ -

$=-H CPOWEIE

HEZR CPO ZHF &I = AR ZEHAGK S fERAVRE T2 - HEH
AR BTN E H LSRR R L 2R 2B % AP IRaE [ A £
Bl 22 - ZoRZar o N BBl R ErT RAVRED WA S E (g IR
Y] ied EAR LI AZE TS - TPt o] DT B2 AR T By ~ (H7EEE
HITT R N TEAEHGEE R e B N 2 2RI INEVAZEVE ] - DU R LUAUR
72 (Vagrancy ) DURSFAa<> (bindover) SRfil] - fEhEMIt T LUE FIRIERE E
CPO RUFURIELL R SFiAdn & M sis B A B8 2 - MBI MHVBUG R R EsE
E&ARTRE) -

—. JMRIE (Vagrancy)

SURERTSHE A ETEEEEUR ~ ATESERI A » S A R s Xk
FPEy—REA o $hEir ARl B E e i 4dBIA - TAWA (1824 FIRE
( Vagrancy Act 1824 ))~ (1935 i B2 ( Vagrancy Act 1935 ) ) 22302 o Hipij#it CPO
HYRHEREEL - FORERIIR SR FHERLUINDUE 20958/ F R R 2 - ERA © AR
(rogue) ~ FEALKCEERN (incorrigible) % 5 ¥Rt A\ LUFUREE AN EEA SN
R e O ERE NI B I 2E m se Bt MTE— 0 RS ILIREH) - i -

300 = [ RAMSAY, supra note 20 at 18.

O 5[ Id. at 19.
392 1d. at 163, 164.
393 1d. at 164.
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TELLFER BV - TS 0T CPO ILANIAUREANE I MEPAED 215 F A SKHY FAFIR K
IR BB TRV ERIP A E R - BEAGR » FURARVIEA ZST i TS
T KREZE e E B G IR R AR > T A — A SR EEEn
RN NIRRT HHTE A T8 A 2577 8155 2 LS A CHY2 81
T EMIEM AT TEE ) 78 5 S CPO RYTLEMRE T A NDUREAT By
IR B ERTE - AMEERE N E R R G A RN 2R G ZAVEE (the
risk ofharm) &1 ~ €M \IE L REFHH CHV L 22 RFERIE - (e EHY
HE gt E BT 20 -

—. %@% (bind over)

SEEA S A AN S BFE AR FEES IR IMESEfT B A
AT R NBESAE — E FHRI N A EMBHERIE (contra pacem ) DL R R ETE
(contra bonos mores ) BT Fy » HARISE R Z & B & PR RULIEHET TIEST 5 51T
R NGHBESFa NS BE2EEe a2 0 BB A2 a5 313 - T g
) DUk T ER BEERE ) L TERNT B E A ERE - WEVE SRR
[EREO° - 41 ¢ 1988 FLEl iz = ARE (the High Court) —#AERIN <N iEN REE
& NEEREEEN RENAVETR > 2T RESEE > BUAENZEBARH

4307

EREGCEATEE T HAEL > &F ol 10 IR AYTASRAR: > 1]
sREBR [ TN EDE ) AVEAS - BRI SEBIRIE AR A BN E - A
M1 ASBO $HAEVTT R FHHEPY > A R RHVEHRIPRE - EORERIH] 25
BEEINAME - SFAm<S L2 R T EEEMRGUEZ NIV HEIZAVEEE &R
(A[EEAF Y ~ NPT Ry - TR EBRE B HY A RREVIETEE  ASBO HIZAHSZ - #EZ8 ASBO
VIPRELE R AR ) MBI A RAZTEEE NP E B - E AR EE

304 Id. at 164, 165.
305 1d. at 166; Contra pacem - Oxford Reference,
https://www.oxfordreference.com/display/10.1093/acref/9780195369380.001.0001/acref-
9780195369380-e-435 (last wvisited Jul 6, 2023); Bind over - Oxford Reference,
https://www.oxfordreference.com/display/10.1093/oi/authority.20110803095506456?rskey=0AN3bl&
result=3 (last visited Jul 6, 2023).
306 RAMSAY, supra note 20 at 166.
307 Id. at 167.
308 Id. at 166.
309 Id. at 167.

86

doi:10.6342/NTU202403301



EEHRAEE L - ERNIIEE A A B R — I AVEER T TEARZE
B2 E R - BB Ly R I BRI R Y A (0 - ASBO SFag SAHER
SEMS ) FEZ NEA—E T REMEE ) SR WELER - ASBO EHIREA
BN RENFRAZEEE > AR T ZEE R EfREE BRI A R
NBENZ 2 ~ A2 -

=. /M&

CPO ~ Spikan < DAURCRURIEN BV AT LLER R E Ko 1 4 11 &Rk Fray AP Bl
& AR 10 HECFIIRRIEFEERYSEAM S ~ B T IRE SRR U A DB
TORIE L BT A2 B Ry B A Y. CPO - B DUE B A 27 2= RAH BRI LI s 4
HORHSZ B > BB T RS sy —ah > & r AR IRFIM A B B~ &2 2L
FISEFETHIEEHEE - e el ERARE CPO TFHEINYAIAEZ R —FEA
HEF M GRATER  BIEkF  A&FEREEEEA - ARZELAH G =
B~ B AN IFSERZ > S RINEIE AU N B 7 A A [F B R A R - 1A
RIS - A _E - (S S TR A4 ~ ml REIE RS B R i AR/
H R E R NI EZ BRI L ERY TGS 2 2R B S e H TR Al
LUZHIITA - CPO MR EEHI(E NP R HE R X F 2 fRaghy > ANH
R EEEERIREHET > TRE g (e fE AL EZ R S 5 S FT#E B Ry

B

£=H ¥ CPO LT

PUIRRIERER ~ H X BUHSERIEE ARG CPO ERFTE Y 2R EHLEE -
fEiELEH CPO HYSttRFE T > Beffm] LA A DA Ry 2 I B S A R R 2R
AENFERITSEE -

Ashworth DUKz Zedner B0 2R " FEPGIERDE J FRHILLUTHESY - B 5t > 2IAT
EfEk > CPO 7 MiflEPE R » 55— P& ARl dn S N Ay Bl oy IR S AR
Fe > RILTT R NAERIEAE R LR AV PRIRAE L A A 55 —PE BN Ry il
A NSRRI IRE - 28 K CPO HY#E SR fRBAR T - RIb#E 7l

310 1d. at 167-170.
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R 2 ] DLUE T PR A ZE P

P CPO WAHRAMLE il & T AR RIS E 22/ EEGREAREA CPO &
HHE "M (necessary ) | HYEEMF » ELERVVEZER " 0B BVEL TS
AT DAL 0 {HiE CPO MBS AR H A & COEI AT AT B S A & 17 &y
iRy TR - B RVEEEE )T ) o RE ThEE N | NG B A EHE R
PRAIZIR3? -

#k CPO T EFTfRHIHIA A AR 28 S a2 BYRER bt S BAEL I R A1 P fig -
BLETEME » T AT RERRARMNGS (NERIGHEKEE) » BIf2A
TEFFE RS - #lE IR EE I - BHIRER - —E A AT se g R Rt s g
RS » BIHARE R TSR3 — I SE 21 IS ey an S TEZ S A 7~F
GHLNEME (HRFEZA B/ NREIFE) » 55— 7 » BIIRA N FHARZ 2
EREE 5 55 0 5EKR CPO » TIREZEEIescE B AIHEN > REHY CPO FAR[H
HIBRSTRE - NaEE o BErE 2 v Pis A B (40 MAESETEP a7 (Sexual
Offences Prevention Order)) ~ Fij#lti& K ASBO H7 0] DL & 2 FLAEAY A BAGE) -

CPO I ZIAIGR AT I 2fcfire > ELa - 2 KRR S JRSRAY SRIRE % H
EBRTE » ARy CPO w4a AbeloR IS B 22 R - FR R A R E T
SRHTT Ry & ol T R NAAEON SRR 2T © BEA1 - L rT e ER IR B HETL I AR
FOEARETHVEIH - TP Z AR AR B i SRS © Ashworth DU, Zedner
R8> PG E 1982 FTALRE PR 2ot LU & iy A\ RRHEEAVIE - AR E
AL ERRAE - A TR UG L Z 4 BRI E Z R e s iy an < > WA 2 S an S I
ST HFREEP -

311 ASHWORTH AND ZEDNER, supra note 291 at 88, 89.
312 1d. at 84, 85.
0 Duff #f ALY - ASBO HYERENG A K2 6o ARS8 E2 7] LR F VAT B £ 88 (responsible agents )
N Fy ASBO fEZan<o ANFEFRERFESIR SN - kZ o NSE RN R EREZ I > Fit
ARG NS G - T EEELURHE AR 5 2007 11 AT RE 3 AR B S A & 1T Ry - Ra Duff,
Perversions and Subversions of Criminal Law, in THE BOUNDARIES OF THE CRIMINAL LAW 88, 100 (R.A.
Duff et al. eds., 2010), https://academic.oup.com/book/11319/chapter/159922675 (last visited Jul 6,
2023).
314 ASHWORTH AND ZEDNER, supra note 291 at 85.
315 Id. at 86-88.
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EZR FBEROHIA: THRISRIE X

CPO HYMIERTE ST FIRE B ST ERIT TS - B Bt H A e Ey
i NHVRE - (B AR AL T IRE R 2T Ry - PR KR T L & B IE RS
Fan SHY S Z B EE - MBS (4 < JARE ~ BURTERE ) HEEEH £
HEZ — RRHYT R Bess - HZ0ReE  HUiIRRR - 2 E BT R T ZHIEE (L CPO
ey P BH R RSB

CPO FreZBiry N\AYHEgg Ml ME B FERER < 2 F - Ramsay 58/ > B
FEIBUEE SV EATRER T MeggeyE £ IS EEMESHEENECE
Bt S BRI - TS S A SIS 9°1° - Ramsay B8 73 AT S BV EL
FOER > DU s SRV R ~ 11 & 22 - LUK, > fe B R BT+
FEACH B S YR RRRY S R - T HESSRY B R ) SRR E EREFRR AL
AT T IR (aright to security ) > & i AN BEEE SR Ie Y22 22 Y
RERII - e 2 BB -

£—HB WBEHEE

—. Hayek: RAEEEARNHZAIMIS

BRI 7  (Friedrich Hayek ) Friedt FH w2 8 20 tHECK
HrE HEZEE - ¥t Ramsay Frafiey " HegyHyE B S > MBI ARIUIR
FMFEEEREFNEANE S Z MM ARILHIEIINE - AL s S ALK
Je T _ERYZE g TR i T EE ARRESITE - S5 tIERN s
i EAAESSTE - PURCHT B =2 A8 A LB A5 R B R ~ BERARYERS - TRy
NS = (RS DL AL SR o N Rt o o o (A By B 1R

SN R TGl T BN RAY T ) AGESE > AR R E T
et RHIHIE - AEFHN VLA Z T - BTSRRI A A dra e 2 —320 -

316 Ramsay, supra note 288 at 123.
317 RAMSAY, supra note 20 at 86.
318 Id. at 96.
319 Id. at 104.
320 1d. at 97.
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A g TR A EEATRNEH > Rt E8RE I gEASHBNER

('submission ) AELHIEETHY/ DEARIRE ST (40 © SR AN R B S SRR A ) - R
8  JgH AR - BEA T E PR TSR R R E S E N BREL R/ A A
BBy IR A7 & (impersonal forces ) | ZR{EEAE A AR 5 32 TSP
RHYE F MR (spontaneous order ) {H{[E A RESE T 5V FIEZC -t {E A
HITT Ry 75 5 s m TROAP? -

£ (E0% 2% (The Road to Serfdom )) —FHH 555

"TELS WA XALBREREAMRBERE RS EAEA R By
REANEZEFERERARNEE  APFIRREERANECEZZRA LR S
RBA WD s B AR TR A AL G 45 L R AT R H e R
FHE BEFEHRENRL EMRERNEE L —4 > B AT RAEHIERZ L
RiLe B TMG A FLEIBEYGAG I 23] — 431 By M 7] @ % (immediate
and avoidable ) &)J& B » 2T 57 & R B 09 vl 09 585 B4 R VT & K e 0k
By AP R32

RS ATE R thEl A NEIREAR ATRIF SO Z T - TS
TS E L AR RESE AR HRERIE TSRS ST B TRV -
A IR R B S e S Ry TG R IR(E A T EAYIRTE B] PASE = EURAE X H

(AJRE G it My 2R (EHY ) 8 B A TTBAVIRGE - FHRHY > SRBS B ey & A
(A — 2132

MR TERE Ry o AR MEESE (rationalism ) FEFIMREL > K0T & B E3R0IH
NERIHR IR AHT S > (R R AT R R 2 s (e R B M Bk
HIRAYERE MR T SR Nt A RE RS T 5 IAEE > AM7R
FE( > B LUSPREEME £ Et - FEAMTE ERE R LA B A EY) -
RIE > SRBUE R 2 E ZE H £5AY (pragmatic ) > FAUS (IR REZIR
FTHA AT BTS2 - FE 1979 HYshfiEE © - e FRonEE T RS HHIAEHE

321 Jessica Whyte, The Invisible Hand of Friedrich Hayek: Submission and Spontaneous Order, 47
PoLITICAL THEORY 156, 172 (2019).
322 FRIEDRICH A. VON HAYEK, THE ROAD TO SERFDOM 205 (Repr ed. 2006).
323 Whyte, supra note 321 at 173; RAMSAY, supra note 20 at 97-99.
324 Whyte, supra note 321 at 174.
325 Id
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AT TP HIRE ST REERAE LU T =5y © — ~ (B AT HE R S R S AR o
FEH D 2 WIS Z PGSR ORI ASEE - [H A EREE M B CRe AR E AR
B SN AITRNRY S L T35 = - B gg M@ R R B A SR B4
AIRCHENE | SR BEI I P R B R AE A A] M BE R 2 o > {9 28BE4
7~ o~ 2 — (RS T -

—. WEHERBG

Ay (EIoiE %) —& 8 1944 FHRZ 22 FIBIUEE - BZ2EEH
SR EIESERBUE ERR BT BT IR T S22 R AAE 1979 B EH
Zi% > A BN B F R IRGE [ - 52 R ANEUF R A E T (EAA
EHIEEHC > A R (A EZZEE TR RS A AGE > I
fEEFEF B EHY N ERAVIERR R &S A\ REIMRREEE ~ EINE AL - FA R
HOEHEEF -

David Garland F#Ek{% 1950 45| 1973 FEfE A T =L 0 1970 F4LE] 1980
AR T R - BT EYH 23 FEHIFRIEH# IR E2 T KIRHVEE R -
UNERFTEG S i - WA SRR M EE IR - (e LIE - 85 - B - &
EROBES > 23772 T. H. Marshall FrfEny " tH&hE ) BYEER? > EEERIBIZR M
fRE T EAER ) (BB T ERIRZE T RBUT ) ABFE 1973 5546 - 1o
e ARAVEOR L EGE S AR TR A0 B EAR - AR ~ R
FREETT > EEUA Ry RIS R HIPS SR 22 AR » HIRRERERE ~ {EFiTHY
BB - FEERH TSI - SRR SRR H R BUR 6 2 T BREEACER ) HYEL

326 Id.; Erwin Dekker, Left Luggage: Finding the Relevant Context of Austrian Economics, 29 REV
AUSTRIAN ECON 103, 114 (2016).
327 RAMSAY, supra note 20 at 100.
328 David Garland » Fijf&sE 229 » H 107-109 -
329 David Garland > Fij#&sE 229 » H 109-111 -
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{EL A WG 14 B 2 R AR 532 ok AR Y4BT B 4H John Major « ELEZ A T
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MAREELE » AN AIREREAERYZEE - (A AAEHEEHCTT A E Y E
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330 David Garland » Fij#&sE 229 » H 109 -
B BeBIEE R NVECRRY T B R —(E R AR A S eV 1 ERAE A B T H O E
£ N E AN ER RN — (SR E R E R RS - 2RI Hayek $H{EAEHY58E -
SRBLRR R A 5RER  RIERZ 2 F B SR (active ) » HoG DLAEZ A 5ulif A CAHYE(E (Victorian values )
VE R BTSSR AR - 40 - A ~ 3 ~ A0 ~ BESEENER - N4 A i EEITERE
BN A HBIER Y » Bete B E2 71 £ 28 (moral pluralism ) ~ $2(8  EEEMNGE AAVTER " &
o EERT O RS - S ASE) - B TS MENFERREE SR
Rl UEEARF NP BRERFZE R —TH - RAMSAY, supra note 20 at 101.
332 David Garland » Fi$&&E 229 » H 105 ~ 106 ~ 130 -
333 RAMSAY, supra note 20 at 102, 103.
34 I1d at 103.
335 David Garland » Fij$&E 229 » H 171-174 -
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& EES Anthony Giddens FHEHIHY " B ={RE& (the third way ) DLRLLEAIELSE
EFEAY (T & 257 Amitai Etzioni #Y " [B|fEM:HEEF # (responsive communitarian ) |
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st R A RFTARY - CHEE N EEFERAVERL » 1555 =Res N OB e
HEFRY T8 DR HE = HREEARER - S REARESTERZLL T EEELNRER] B
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E=5%" A HE—E A IR R R N MERIR R —Fe e &
A2 T HEREBIR (social investment state ) | » LG E RIS PHITEAZ M " IE
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336 RAMSAY, supra note 20 at 87.
337 PETER KOLARZ, GIDDENS AND POLITICS BEYOND THE THIRD WAY: UTOPIAN REALISM IN
THE LATE MODERN AGE 142 (2018).
38 Id at 141, 142.
3 GEMLL T IR (positive ) F1 " &fF (negative) | BREHFTEE N ZIER B - LT EEGIFER
B ERARFTER (AR EFE o Blair S&TEH TEAVEE P28 - —RNF/ VERREERES
EFEBCRIE B E MA I AEECE 2 R uhRESy 7 2B B B (= {#E ( National Health Service
NHS) TAE > i HEBEAMATEEE » Blair 1377 " GESEAERECR) Azl ek
FAR (... “it’s not a cost, it’s our future’.) ;> HFLEER > WWFIBERIEZ LA BN AT LIERS R
HIFZR PR Ry 2w - 113 B2 [E] 8 25 R B 2 AN S T 20 BOE BE RS A ~ & DHYIREE -
Blair B N% » # 5|5 Ruth Lister, The Third Way’s Social Investment State, in WELFARE STATE
CHANGE 157, 161 (Jane Lewis & Rebecca Surender eds., 1 ed. 2004),
https://academic.oup.com/book/8132/chapter/153611003 (last visited Jul 6, 2023).
340 Id. at 158.
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FEH ARLEREFILREARPTES - AT DUE B A/EHE A TEE A -
mE(EljEEEREA EIA@AZF%&EE@JTET;@K{*E (basic trust ) FT4HEK -
(BN A AR LR E LB FRERE EAY-ERE - (MBI I E e E - B
WEH Y ORE AN ERZ FIEREE - SiEgfa ALFHEE (existential
anxiety )HY;iRFE*** - Giddens %E’:\Zﬁﬁ‘%ﬁé\@E@E@%ﬁﬁ%ﬁﬁ?T{E/\ZIKE@E’JH@%%T ’
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B E AN EIEEALERARN HHE ﬁfﬁ@ RIEE A ECET FAYEE" i
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—. [OEEHREES

HATHLEY g EA ) B AR e R FS  IUE R T 11 Blair AYEE
RBLERE A —EAYHIL - R BT B A EAVRE SR BE T
TS NIt - [FERGREE R  (hRr Y2 S RV AETERY T EEM R SR ) Bl
B E IR Y BURE A 534 -

"tEEfFEZ (communitarianism ) ; FEEFY 1980 X > BH—AFEBINEUEE
BRI S E HERE b - (B L RN IR EZ
W Fs > (HAERES T EEUaEH A/ N E - (B FREEFM T
k7 (social order) fE A HFM: (personal autonomy ) ; #H G LM AVEZE » A

341 Id. at 163.

2 Anthony Giddens (%) #IE (3%) (1999) > (E=(Bs—H S REEH) - B 97 - Bk
AR

343 ANTHONY GIDDENS, MODERNITY AND SELF-IDENTITY: SELF AND SOCIETY IN THE LATE MODERN
AGE 39 (1991).

344 Id. at 79.

345 THE THIRD WAY AND BEYOND: CRITICISMS, FUTURES AND ALTERNATIVES, 111, 112 (Sarah Hale,
Will Leggett, & Luke Martell eds., 2004).
346 Rt Etzioni 208 Giddens B T8I 2 (RIFEERE RAMSAY, supra note 20 at 90.
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PEAYEIZERESIE EIf (I - Etzioni [REEEA " BIMEME | aUtEEERE(E | HIERYLEE

(authentic community ) | 3% o
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347 Amitai Etzioni, The Responsive Community: A Communitarian Perspective, 61 AMERICAN
SOCIOLOGICAL REVIEW 1, 1 (1996).
348 AMITAI ETZIONI, THE NEW GOLDEN RULE: COMMUNITY AND MORALITY IN A DEMOCRATIC SOCIETY
28 (Nachdr. ed. 2001) ; FHHHY " GoldenRule ; (HEfyEaAR] ~ 20E ) Bk T HEHIAMIK
RS A EHREAYEESE (Do to others what you would have them do to you.) | - iSfEHY EAE I
TEH FRE IR AR E SR TR SRRy s » AR EAR RS AR T CRTRaK e 20
A 3 BIRFASFRITRRSER -
349 RAMSAY, supra note 20 at 93.
350 Etzioni, supra note 347 at 1, 5,6.
351 RAMSAY, supra note 20 at 94.
32 g
353 ETZIONI, supra note 348 at 23.
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354 Id. at 21.
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355 Susan Leigh Star, Residual Categories: Silence, Absence and Being an Other, 1 ZMK 201, 205, 206
(2010).
%6 Erich Fromm (3%) - 2575 (38) (2015) » (b HH - EERARARRHIEEREE) - K
Bk e
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A RE G — LR R0 ST R DA M BB MR IR 22 R > LR - Ry el 22
YEA/INRREE ~ Forl R EEEFF UGN - iSRG G AR 2 T LA
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FERRE L FRER R THIBSS S B 15 LE B S A B et e B R LAV 5
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EEEE AR -

338 FRANK FUREDI, THERAPY CULTURE: CULTIVATING VULNERABILITY IN AN UNCERTAIN AGE 34
(2004).
359 Id. at 25, 26.
360 Roger Foster, The Therapeutic Spirit of Neoliberalism, 44 POLITICAL THEORY 82, 97, 98 (2016).
MUIERETHE R T E - By T AR MR DUE AR BRSBTS 5 Ay

( psychopharmacological revolution ) | FUZ&(ER5E 2 I » AEIMBIVER 2 N B8G » T i HEErE 2
gy EIEEEEYGRERE R - B TR R RO R S S > B E S
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2 VEGH E) h TR BAH T IEE ) B S EEoZHEERECH
B (A ARERRBNREL -

"R ORI E R oy I B E R AR (A ARSI E ORI -
EERFGIIANZAARENA - NMEREIREE A EENE R HH I 8% th
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374 Malcolm M. Feeley & Jonathan Simon, The New Penology: Notes on the Emerging Strategy of
Corrections and Its Implications, 30 CRIMINOLOGY 449, 452 (1992).
375 Id. at 452-454.
376 Id. at 455.
377 Id. at 455, 456.
378 Id. at 457.
104

doi:10.6342/NTU202403301



REEF R IEE LR - 40 fEEm i LUARRBLHER - /£ 0 ARE LS
HBEREEE « ERERTZDIUS RV EEEFE S -

HRIETELRAT Ry Ao PRI - o v BB B B R I SR B i R e Y S 22
AREIHPIAREITT Ry NERPTE 2R Rl Ry = R BRIV R 2 — o S EEPRE 1 E E H
sRENERAVEIZIEEE A2 DEFIIR | B B e A s LU IR A S A
iR - BH EEFIRPER T M A B SR IRER -

BF_H FHRENER: NEEEREE

TEEFEMERREE ) RS EAE 1920 F(RETEL IR R (E R S T R AT
BHTE 1982 FHEEE%E (Rand Corporation) HYFI#H5E & Peter W. Greenwood
A1 Allen Abrahamse Fr3§ =ik (EEEEMERERE (Selective Incapacitation ) )  FR{5 72
(e TEERRERL — RN ZRBHKE A 28T E (actuarial) 8933 > &
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FUFRASEAEEF TR BRAY T 2R Z FIZERPUIRAVIUR « (EAREARSE T el 3Ll o Ky
WIRE - SEAGIERREE (collective incapacitation ) BLEEFEVERREE - SRAGTEIGEEEAVE -
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379 Id. at 457 458.
380 C. Dyer, Psychiatrists Are Concerned by Rise in Patients Subject to Compulsory Mental Health
Treatment, 341 BMJ ¢5596 (2010).
381 Thomas Mathiesen, Selective Incapacitation Revisited., 22 Law and Human Behavior 455, 458
(1998).
382 PETER W. GREENWOOD & ALLAN F. ABRAHAMSE, SELECTIVE INCAPACITATION vii (1982).
383 KATHLEEN AUERHAHN, SELECTIVE INCAPACITATION AND PUBLIC POLICY: EVALUATING
CALIFORNIA’S IMPRISONMENT CRISIS 62 (2003).
384 CRIMINAL JUSTICE IN AMERICA: THE ENCYCLOPEDIA OF CRIME, LAW ENFORCEMENT, COURTS, AND
CORRECTIONS, 586 (Carla Lewandowski & Jeffrey B. Bumgarner eds., First edition ed. 2021).
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385 AUERHAHN, supra note 383 at 61.
386 Feeley and Simon, supra note 374 at 458.
387 CRIMINAL JUSTICE IN AMERICA, supra note 384 at 586.

388 Serena Wright, Narratives of Punishment and Frustrated Desistance in the Lives of Repeatedly
Criminalised Women, in NEW PERSPECTIVES ON DESISTANCE 11, 14 (Emily Luise Hart & Esther F.J.C.
Van Ginneken eds., 2017), http://link.springer.com/10.1057/978-1-349-95185-7 2 (last visited Jun 29,
2023).

W OEEETEMANRRR A BIENE TS EEA VB R R Ak e A2
HERIGIEIGERE - 40 AES AL~ VEIRE - AR EEHEIIA) - I HAS TR E R AN E
BT DIHASESZ R SE S HIHY HAZ o See Sanne Struijk, Punishing Repeat Offenders in the
Netherlands: Balancing between Incapacitation and Treatment: Punishing Repeat Offenders in the
Netherlands, 33 BEHAV. SCI. LAW 148 (2015).

390 Id. at 162.

31 Id. at 149.
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392 Id. at 159.
393 René Van Swaaningen, Public Safety and the Management of Fear, 9 THEORETICAL CRIMINOLOGY
289, 295,296 (2005).
394 Id. at 296, 303.
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A2t ZE N EENEDE MR G L ER B MEIEIE A TIFRAE N IRt E i
TEZ AN -
0 SRR R A IHEE I -

107

doi:10.6342/NTU202403301



—. 2PBIETHE SRR

Nikolas Rose 52 #5f£ @A B R AFESRER 2 1% - B2 1 T 4ErEn = i
F# (advanced liberalism ) | & E | o FLERAVHE Y » ZITHENERGLIE
HHPET] - BRTENIEE T - BR A EN L2 TS &g - WA
TS A B AT A o RS A B E S A g R IE R E T
F—H > MEECE TSR - MR 1EH] AR S B ERETVUTE - S
TTRAINFIEEDNE S Nl > IS EDEARE AR Bt g iEEHI0—3 5 > (B giEdle
EHME - FISEEDER FEE BRI ol - HAEdE © B4 - RIEADE ~ Thga
&~ Wit E - HEES - e DR SRR - PR R AT
ANERAVEET ~ EFEREUTNEINVEIREUR Z= 1T R PERIBDHER - N aa(E 2= UHE -
H A AR A1 S 0

RIEEAEPERY 5 H E it & Ryt e sl 2 e S S E DU HAE 2 S0V mE -
i Rose 05y » 5 L7 PEFC & BFTAS ARSI AT DUKE > B W (R © 55— {EfE
& 0 i EHE A AYTT R AR 2 FAY 4N (inclusion ) 5 DLURSE 8l » DURERER
(pathologies ) Fy$55 [HYFEER (exclusion) 9  #E—ILARER » WA ZFTA AH AT LA
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K N2 FIR HBUMAY AR BRI 558 REEE (A0 5N ~ DI BRI NS T el
&) 1E 70 TR R PR AR I &S 408 - RgLZHRW TEHE B
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397 Nikolas Rose, Government, Authority and Expertise in Advanced Liberalism, 22 ECONOMY AND
SOCIETY 283, 285, 294-296 (1993).
398 Id. at 321, 322.
399 N. Rose, Government and Control, 40 BRITISH JOURNAL OF CRIMINOLOGY 321, 324 (2000).
400 Id
401 Id. at 331.
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402 Lucia Zedner, Fixing the Future? The Pre-Emptive Turn in Criminal Justice, in Regulating Deviance :
The Redirection of Criminalisation and the Futures of Criminal Law (2009).
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403 Qosterhuis, supra note 3 at 46.
404 Kelly Hannah-Moffat, Criminogenic Needs and the Transformative Risk Subject: Hybridizations of
Risk/Need in Penality, 7 PUNISHMENT & SOCIETY 29, 43 (2005).
405 D. Garland, The Limits of the Sovereign State: Strategies of Crime Control in Contemporary Society,
36 BRITISH JOURNAL OF CRIMINOLOGY 445, 448—449 (1996).
406 Id. at 449.
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41 See Katja Franko Aas, Analysing a World in Motion: Global Flows Meet “criminology of the Other’,
11 THEORETICAL CRIMINOLOGY 283 (2007).x
412 Patrick Williams, Criminalising the Other: Challenging the Race-Gang Nexus, 56 RACE & CLASS
18 (2015).
413 Hannah-Moffat, supra note 404 at 42, 43.
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TR A NS HER - 2. G A MR B D RS T AR S T TR A B P 2 A
FIRETT » 3G BIIESRAUEE TG - (EA] 5 LIt € G T EREAIRE i rl RERR 2 Al -
...... o
M8 B IR ALYER 14 kT NS H B8 e | GrLIBIERECR B O RS R LA A P55
HiE L (a) FREASHBAZE MM (b) AMERAREEREEE - (LTHE B ZHES
JRARFEARRE - HRMEAIEI MG LIS LIS E Rk 5 2B - 2.8 BIERER > 1°
TR TR E 2 B LS - EEEA A PERGE L SREEGEIR AREEN S 2k
% > WEEATTEANGT S RFEIZMGE - ARSI R -
1 B IEREE R AGYE 19 R T B AUSEBEHE AN IRIIEEITE B O EREE S
A& ATEZ PR DR LA\ R 2 588 - WMESRAUVE R E Z 181 - LA
DI T E A% EEAN LR T R & RSB > e e
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5 IR - B AGIFCCRF A B -

TERBINEEERS T E LA " TR, BEFEE A CRPD HYHER M #

i B2 E TR - BiaE AEEDSHEBERE (Office of the United Nations

High Commissioner for Human Rights » f§f% OHCHR ) fy—{pEE S HiaH - &

M5 5 LRt A B A\ FA R EAYRERIRE ) » BLH RS RIS T

B RGBT S ARG (it b BT & E R (TR T - FEA = Pt

(disability-neutral ) {242 RIZHIEIUIERY FEHE0F (%0 e Pl REREH SRy 48
AR fal ~ LT3 ) 420 -

EEZFEETHMANE RS - tbEAEEE S8 CRPD BZE D K
PE T2 AY/EET Tina Minkowitz > BEHEL 7 OHCHR MY E RAAE » RS HIER & E
EERESIIVEOEF N B G ER S CRPD 55 5 R DURES 12 (R AER T RELE
fti NIZHA [EIERF St A A RERT] » SRS RIS B O Pt Y Bl 7] 728 AR FY IS A - Sl
By 1T R NFFERTRE RN FERZ o B FER0 Ry AU TE BB 1 FE % R IE
SETEIRENHE o BRIRLE DT R NAYREBEDERR T Ry \AE 1S E DA
EHVEEME - MR T B -

Minkowitz #5300 » EEEIEZ T - Y B TR HURET) - e
REIR - AR EEAIIRE M S S DU R MHEAY > #E5 Tk AR 1Ed
e 2 ZESRILTER DU SRR R IR 25 A Fl 2522 f Hgm R A5
BEHHIEHEEREET R ARGA LEER L L 0L E # S 2 S RE S AN A
HEMFE T (IREF R IS NMEHERFE it E ?%F?*%B%E’Jﬂ%ﬁlii
&) ABERHPEIREHIE SRR - AUMAZAVEZE —HEEREFES

420 “In the area of criminal law, recognition of the legal capacity of persons with disabilities requires
abolishing a defence based on the negation of criminal responsibility because of the existence of a mental
or intellectual disability.” Office of the High Commissioner for Human Rights, Thematic Study on
enhancing awareness and understanding of the Convention on the Rights of Persons with Disabilities,
UN Doc A/HRC/10/48, para 47, https://www.ohchr.org/en/documents/thematic-reports/ahrc1048-
report-legal-measures-key-ratification-and-effective (last visited Jul 9, 2024).

2B BEBREE ALV S R T BN LB - AR AT 0 AN AR
AR EA ARG T P EIRE B 27 15 - 2. GBS (E A B B LR 15 AR PR
& 5. O PEBEE S P FEA R AR ORE - BEEAZEFMEMRNZ AR o -

422 Tina Minkowitz, Rethinking Criminal Responsibility from a Critical Disability Perspective: The
Abolition of Insanity/Incapacity Acquittals and Unfitness to Plead, and Beyond, 23 GRIFFITH LAW

REVIEW 434, 457 (2014).
423 Id. at 435, 436.
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M (inclusive) HItEETRF? - MERA AL ERFES - 198 NGH R
S SEGERRITTHARRESN > fR8% CRPD 55 12 ik - B L IEREE Mt AE A
FURERIRE ST - EIBE A B AHYAH 2675 (mutual obligations ) » Slf7 A HEF 22 Bl
BB B R TR AR -

(2) . FERENKLEEAEME AN

CRPD 25 14 655 1 JH55 b 5B - (EERE T R AL LR E A
PR REEE Ry B H FAY B - ficHE B0 Rkt 22 B & (the Committee on the Rights
of Persons with Disabilities ) [z2%8 > iE B G \\EEEE B ESRE E » siEB
SER 2B AR S LIEREE I R R R T - R R BT H
AT R SRAE § - &S LEEEE FREIUIRE - A IRHIATE
HHERTIEL - 0 2 B TR BRI 2 o4+ B CRPD
% 14 R55 1 THEZRIE TR ER SRR IR B RRIERIZE2 -

BN BEERIT S B E KT HIRIEEDaEN S W EEARNE MR &
JE ° CRPD % 14 {iiV4Sam #2282 (Concluding Observations ) 15t » 5 (Hi{#
A IR S BT » AR BT AE 2 AR B H H A5 A& (free and informed consent )
Z B2 JE > fitsmEiE rE T EcE B R 0 BN S DU R I EE Y i S
B2 NN T B8 AR fel s G RRAVHE It & N 1S REF -

(2) . $¥ TR BRH R
L (— B = ) S A LIPI 2D R H 3 T B R

TRERIEE RS | B T REIRSRENARE ) B0 » TR NS, TRERR SR | FEITRT
3L -

424 Id. at 436, 437, 447.
425 5 Id. at 449.
426 Id. at 451.
2T U RS L EBEEZ B S WA TR0 AE R TERR S 05 30 BE T (4RPEE ) FEILRIEREL - FE i -
DARERAE AT B R 02 A AR Ry B JEHeE > AR S MMIEY R 2 RS20 8 o «oee 0 See
Committee on the Rights of Persons with Disabilities, Concluding Observations on New Zealand, 12th
sess, UN Doc CRPD/C/NZL/CO/1, para 30, https://www.ohchr.org/en/documents/concluding-
observations/crpdcnzlcol-concluding-observations-initial-report-new-zealand (last visited Jul 9, 2024).
428 Minkowitz, supra note 422 at 452.
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BCHEIE CRPD BHLUR LY b » RIS B LA R L R o
ERIR 550 BB AR AR5 » T RIS 5 S B A 71 Gl T
FRH AT SR TR BB R SRS TR T R S
I3 -

B R¥EmE e - DRRCSOR S A B SR ERRaEERE - JEE
FEELIR - T EEbRER ) (Y ESRIBEE R R MHYSER o BElRam G Ll TRk ) BV
BB R S L A A A AVE RS (EEZERIN &L et AR RRE
DUARAEBHERFRS » bl - B lEgiE Bz A =miteya t - H2aA %
FRelEREEEEE e A BEEME 2 X BEbRam g FE (equality )

" JEIEAR (non-discrimination ) | SREUGEE A AV SCERARRE » 58 Rfiam — (8 A fEHE
THIFEERSE > EAFRITAIEZ A2 B¢ 2 FERVERS - A5 B (i lRhbe sl e
Pt BEE A AR AR & B AV A IR E RIS AL E ~ HAY A DIgAH [EI S FF

FHE

BEAN - AEHEE TS LIRSS B = B EARERIRE ST A
BER IR S DR AR Bt A BIES L RS SRR (ERE T ~ #Eil
JFERRIE DU > KM & S S O RS E S T IR B AR E > S LE
BEGTE A S ~ i E R MR o (PR - BB ER LS ~ BRI A e ) 0%t -
PRI Z SN > SCRFHEREERAG U 5k AR T EF TR IS T s
FIHE G K A R AR A TR IR EE - B IE S ARAF TR e %
TR - B R TIE B AR S (A - MR BRIV BR B A ) A i R
HR - i At EBEREL > BuRE A A aEHaaFER

(Ordungsfunktion ) » ANEYWEERR T & EH LR P 8 & A2 225 IR RN 1
FRAERE > e R R R R ECE A G M DR T O R ) iVE T R R E

429 Kay Wilson, The CRPD and Mental Health Law: The Conflict About Abolition, the Practical
Dilemmas of Implementation and the Untapped Potential, in DISABILITY LAW AND HUMAN RIGHTS 171,
183, 184 (Franziska Felder, Laura Davy, & Rosemary Kayess eds., 2022),
https://link.springer.com/10.1007/978-3-030-86545-0_9 (last visited Jun 14, 2024).
430 Michael L. Perlin, “God Said to Abraham/Kill Me a Son”: Why the Insanity Defense and the
Incompetency Status Are Compatible with and Required by the Convention on the Rights of Persons
with Disabilities and Basic Principles of Therapeutic Jurisprudence, SSRN JOURNAL, 505 (2015),
http://www.ssrn.com/abstract=2683480 (last visited Mar 25, 2024).
SRR R R MY T BCERE N - AR TR EE RS Y Minkowitz RIIZE
JEZ LMEAEME Bl ERURERT TR AR S - Minkowitz, supra note 422 at 458-460.
432 Perlin, supra note 430 at 504.
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SRR T - NS E R H5RR S AR e e -

S3BMERE Linda Steele E5F CRPD A Jg JE( S ISR =1A 28 th B L e
FHIHERENE - CPRD BEE— {0 AS LIEBEE B ERIFTETE VALY » DAL
" BlEgEE | VG T EEDARSE T LS BIB0ERES | 0 CRPD fEA
pa M B ESEIE S DR B D s (40 BB OIERERVIUIRE ) P EEAYIEAR
BRI RF BRI - BRIt 2 4h - CRPD SfE2R5EEE A ] PR A BIFERBER 2R A AR
B PERYEAT o WA SRS HH R PR BT LU ) B0 R e 2 B E 0 Pl
FHZ WP N BEI R E A R GA S 5 B A B 5L R 5 R A4S 1
R (40 B A O A S EEBIH A B AR RS A BB ARG —
BALEPIVE R « HREE R R E MY - CRPD 2120t 7 —(E3 50 ke
BAIE G CaEERREE T SR ) HE AT EARY AR - SRS L PR A A S (R ST ER
IPHIZEEZ 7 - 2R > CRPD RS ol & L e e AR Z A5
AR (565 12 fif) MBS OIEREE L E T - SR LA EE S
HASEHIA PSS -

=. BOREREREN AKNRITER

Pr 7S AR Z AN AR RSV TE I L - CRPD Frfa Ay EE AR tHEL (R
SAE S BIEIIE ElA S P A S EE DUV TRV ST - S8 fEf¥s CRPD (T
SRR BRI E sk o e D EFIRI CRPD fEA SRSk sP AV TR L EE

faad e o

LA GBI 2R B2 ER - for Bl (542 2020 47 1E 3 17 56 il A o 18 A2 I 80

433 Voigtlidnder/Eichenbrenner/Gagel/Lehmkuhl/Rosemann/Rossmanith, Psychiatrie ohne Zwang — den
Zwang ausschlieen oder Patient:innen?, Nervenarzt 2024, 474, 4771.
4% LINDA STEELE, DISABILITY, CRIMINAL JUSTICE AND LAW: RECONSIDERING COURT DIVERSION 63,

64 (1 ed. 2020), https://www.taylorfrancis.com/books/9781351240321 (last visited Mar 25, 2024).

B3 SO R =R IR K EA R

436 STEELE, supra note 434 at 65.

7 Id. at 66.

438 Eileen Baldry, Rights of Persons with Disability Not to Be Criminalised, in HUMAN RIGHTS AND
INCARCERATION 53, 68, 69 (Elizabeth Stanley ed., 2018), http:/link.springer.com/10.1007/978-3-319-
95399-1 3 (last visited Mar 25, 2024).

P B REEE SEECE CRPD Jiif TR AR R & PRI R ENE NS AR I
ERY © Implementing the UN CRPD: An overview of legal reforms in EU Member States | European
Union Agency for Fundamental Rights, https:/fra.europa.eu/en/publication/2015/implementing-un-

crpd-overview-legal-reforms-eu-member-states (last visited Jun 16, 2024).
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( Compulsory Mental Health Care Act » CMHCA ) » 3% EH 8 45 S bk (s it 2 35 8
sREDAEE  WHBERERENEY N A B2 ¥R ARG ER T IRIE (%
FE% o BIfE CMHCA [Ré 7 & Ehaflamayalse - {178 E K CPRD 2 H L 1L58H]
AR NEEEWE R HEEIETE2MG CPRD HYFRANGATIEREM? - X
SRR LR i Ry e BRI R - HR T A A& CPRD
REZ LA E - 1T R AN AT sE G R AR R T el F S A B AERE T tRIE
BHE(EREST » BRI DU T A ARRESS N (ERE A B RIS ) 1 &8
CPRD ALY EBAT 2 AR T EGRHa RS E - CRPD {EHEE A
i EAN AR B IERRE S EHIHE S AR -

PO, /NG

B R REA AR T —(EEAREY B AR - AR EE R - (G LU EA
(2 BLD0FsH e DR IR R~ 2R S AN = A MEER B R -
FEHR Ry Z AR EFANESEE - WE AT SRR A S G MRS
AOM R B B Rk VA Py A Db bse ey A\ 2 YRR - NSRRI RS
EERGTHEARREN - SRS RIA LS AR FeA sk (40 - B ~ =
BEZEfE] ~ BESR LEES) HEMDIYEE -

AL R IDIRTT Ay N B E H M Sk Py B O EREE A AR 2 » —
BT AEEERIDLIEZ &  AEEGHEREAE T HEERECBENTTR
Pz FRF IR T A AT g WERR B RBE L & 2 SN LA PR AR Y
ohae (BRI EERG B ARSI LT B A RE T EEER) - BRNHEAM R
THISOEREE (A © BE R PRVEA BRI R T - e —(E59%% - &
B S RACE R B S ERGIRERAAE » WRTT B ASSMNER & TINE
NG AT » SR EE RV EFRITE R T M AR BHESHAEHEZ £ E51T R
NEEEIIREAT By > BIAZAZET > NSRRI o DGR EIT T Ay AFETT

440 See Nikita V. Alexandrov & Natalie Schuck, Coercive Interventions under the New Dutch Mental
Health Law: Towards a CRPD-Compliant Law?, 76 INTERNATIONAL JOURNAL OF LAW AND
PSYCHIATRY 101685 (2021).
441 Karl Harald Sevig & Anna Vasslid Valvatne, Implementation of Article 12 of the UN Convention on
the Rights of Persons with Disabilities in Norway, in MODELS OF IMPLEMENTATION OF ARTICLE 12 OF
THE CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES (CRPD) 387, 405, 407 (1 ed. 2023),
https://www.taylorfrancis.com/books/9781003463016/chapters/10.4324/9781003463016-24 (last
visited Jun 16, 2024).
SRR
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FYFENEE R ) - NI TR Rl & Al AT AL RERRGR &t R e D URHB B R B
BEEHIIATEL T4 - FERFRGHE
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FLAEEBIH 2 T RHEE - B OEREE ACFREETT 15 4 > A BT SEIfE
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& - BEbREmE Y BRI RAEDZ BRan > DL IR A0 T UER ) BRPR R IR R
FEIT R NHITEREE o & -

BUEl AE4ESE

REREEREE " A 5L 1A 19 e R ESHEE — 5 SR EmnN P 5
% o 19 O RAEYEE EREDERE - UITRRFERHER R (E A 42 AR
S SR E MR JUIRRIBIR R R —BGHY RF ] - BB N R R E R
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FERN O T Riadl > BB EOR A E R A € JEIR A [FIRAHE
IR BAEER PR ER G ER LS -

AHBFE 1970 FE0T% - B EFR MAVE A B ERERAES[EEE > A RAEGHE
FEST TSGR A S EREEI TR PREFIEEEZ AR > A R THY
{6 A [FIF e gsry 14 - iR 2 EIR BAVE R 2 5 - SEEELLL T (2 e
GIHIN ) TR o HEECTRRA DA BRI - thaE N AR A e
H BRI SRR R RN T R A S B RN B T EAY " 2
B UUSR ) —HEDKIERZIGREFENIERR - —E B IR R e N B IR
PEBEFEAE - HEZR 2008 AEHE1THY (B O IEBEERERIALY) FOEHEMIER B0 [k
HHVZERRE > A BRIRISS BT E TR (AR B AR BRI T R ARy
DL R el A LAY B S -
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ERTERT SR LU R T BT IR FE S EACHE - SR IR IR A
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FEEHZGrE T SRR AN RS20 S WS ER Z IE fF R
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I EABUE R 2R SRR R EHE > A H L - EGFERSHE
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HEHEREREAA LA - & Mgt BUat S5 LS R A
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B HEAAEEZE - A ENE  BEE G TR BTSRRI e T &
TEMrER ) MDHFHBEEAY P S § &R LAORZRE 73 (8 BBl T » (esE il ry A Sgm ik
AT BARZEB H Ae i -

F—H MHAERENHEEEEBMESR

JHI=E ElABLRE e B 2 B SR (AR U Sl I RS AR B A8 2
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F—IH A BHESERER

F—R BHHESE
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{8 AFEH CHYAE N THUEIE - R T &ENEE - [EAREEZ2HEHI
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B EHEE - se5E FE BRI MER EWHE & S BN T8 (F e
WEBAREZRT > HHEECNMEFZEZSEIT /AR - HN TEIEEEE
(mens rea » ZBR "HIEAVLLE (guilty mind) ) FZEHVEK L - FTHANARE
TGS R RS ER Y fFEERE (prima facie) FRIETEEFERE ST - T iE
JERE | BFrEA (Canonical law ) HARES: » BEPG 7 EVE SR 2B &E AV RE (evil)
BASE (sin) MHEEY® 5 BIEERAEREE LBIREDEH mens rea —FRTEMIEIEAHY
TECE T AN TE A B RIBIRIVER S Z Y 4 15)9A THULSE
BEEEEHENHELT  TRANERTHER -

MEEIEFERAEANGREEES AT REEAE LERRIVER - 5
AFEE MR EE - RAEEVEIE A BISMERETEE - m] DA o S5
AR EAVE - tEd > AR R —EAER IR e RRESfT
G RRIETT Y T IR ATRENE o EEIRAVEM L SPRrAEREEA T IR
RElE o T R ABIR G R B LA MG R BRI - TR et — 22 JHHY
BISNEE » BHAEITHRAVEIVEZ B T S ARG AR EE - 5
Sh > BT URE S RER D 5k - HETT T R NBESR - (B LB ORST - SUBKE
fat > TR ) R R B EAERDER > SIEAEA
FRINFRAARAE 5 4 ARIESEE Virginia JHVEEET - AEREIEEIH ALY 1% ETR
WEG R EIUR  MEIERIIVERZDZ D HF 0.002% > H X AR
TR B Ry B A T R N AT Ry Ry FL Pl g idT R Ao pa A A%z - d5fR
TR AAELGHRRTD) - SR GEER R TR0 -

AR B RS FEENAR Z EA s EE - BlEEF A R

443 PATRICIA E. ERICKSON & STEVEN K. ERICKSON, CRIME, PUNISHMENT, AND MENTAL ILLNESS: LAW
AND THE BEHAVIORAL SCIENCES IN CONFLICT 10 (2008).
444 Stephen J. Morse, The Non-Problem of Free Will in Forensic Psychiatry and Psychology, 25 BEHAV.
Sct. Law 203, 210 (2007).
445 Id
446 ERICKSON AND ERICKSON, supra note 443 at 11; Alan R. Felthous, Introduction to This Issue: Free
Will, 25 BEHAV. ScI. LAW 163, 163 (2007).
T DIIRBITHERS Z BB - dER =Pl E v - PR IR By TR E S BEREAE
MR AR EEES -
M8 SR > HiERE 85 0 H 68 -
449 Michael L. Perlin, The Insanity Defense: Nine Myths that Will Not Go Away, in THE INSANITY
DEFENSE: MULTIDISCIPLINARY VIEWS ON ITS HISTORY, TRENDS, AND CONTROVERSIES, 3, 5 (Mark D.
White ed., 2017).
40 Julie E. Grachek, The Insanity Defense in the Twenty-First Century: How Recent United States
Supreme Court Case Law Can Improve the System, 81 IND. L.J. 1479, 1487, 1488 (2006).
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) - HMEZEALER - EEHRETERGE > MIANRE R ELEE  sElbE R
ET R NIV RN E A AE

B RE

B DL H HE S R AR A B BN ARG 1E Rl T BRI B2 HUE S BT B A1
7Egf (deterministic ) BAEEEHY (empirical ) 47 £ o JHIEETELEE B EHE]
BENTHE—TT Ry > RS T BRIEEAGR » B T BHEES ) hATTAENMS (10
FEERE) 2HARNEHRN ~ JEEAN - 2 BREIINEE » IR RES AR T
REIRZE (factors) » WA ARKEIN » [T 2B EEE S FE EEGETE FRYEE
SR %EEiﬂEEEﬁ#?E?ﬁﬁU*#‘IE%’ HENEHU TR A T 8IH
(variables ) | #ETTHHZL4? -

1T RPN BT BB Bl E Y - BRIV E R IR R EL )T =0 - B 2R
BRI EAE Ry T B AR R R B (% - 40 ¢ e DT AR ey &
B> HATA o HERRENER » SigEARENT AIEE » SRR
TERERIAZER > B o] DAZERITT U3 AR B3 > H AR Al i HE Y S I L R
RAVEAR R LU ERm (determinism ) Ky H 3885 » B F—Ko@s(E AREBIMER HHE
EEETH » ZHEDE (forensic ) KEHRFES A4 86 L HREE X 30 By F B S BV 1T
HSF—ENYIR R ARG B R ERE ST - T RIS Z B2 r 3
FATEHE - IRIRARHIS -

E RoIH S EARTERHY E RS AR AR SR B i 5e ST B A
R am > B H AR S A S R 5 o B %%Empw@%%ﬁﬁmﬁf
OGS > AR T HHEE ) S ENE S AR e
RANEZ I AR E R G A EER ﬁﬁxﬁﬁﬁﬁﬁﬂfﬁﬁfﬁ¢um
HHES ) BEa%mN T HHET ) BEE LA - WA SRR

431 BRICKSON AND ERICKSON, supra note 443 at 10.
2 Id. at 10-12.
3 A (2008) 0 EEERBUIIE — HARMEEAVEB R g ERE - (NEBOREUSEH T
NEYEI11H - 112~ 114 H -
44 Morse, supra note 444 at 212.
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HEFUNEREY - SSMUATE R » FEER 2 RBEACE AR HR A ANEBET
INTHSOI A IREZ B E - A » NHRSREZFIRE N « 2 fRAw 2
RAIEIEIERT & fE/ VAR ARIE T BREUAZEE 250 =23k
YR A URE A AL | JE#R (retributive ) > 1] Bt S B S - HERZRIRE RoiE
/DA R MR %t S P AR Rl A J A e

BIH EE ARHES

EUAEEPFHYA (legal person) IYBHIE & & Al R R AVAEEN L (agency )
ANEWEZ ZRERATS M R TE WA AR s B HAT /e ES - B AU
FEAANEEEEAMES RE— A& R VBARR - #A1TREEE R4 2 ]
AR SR B A MR L - (ERe A R E RIS 80 ~ A e RS RV B B RS Kot
B R (TR EGERAYVEAE - A - TR AR - e BEE R - TRAE TEE
ANEVIHIR EERTE ~ 1T Ry A& e I E Ry B4 B RV BUREES B E
o BT RLMY - AlRe R F 3 ENAVNZ » [RAI_ EEA e am IRAY 5 e EuEl A -
FERARERSERE R E T BT IRREEGRAVE R FROFEREER
KEHYHAL - EZRAYHERE N E RR B (e 2 B T 8 - s R T
B 71T R NEITT By > BNEE AN R B RS A F RN (0 S A FE R (LA EE
[ -

|

st PME N BB Ry — SRR EAY - BETHy H B EERA TR%
T MARHCOER EXMELEEE - AEENEERYEH MY " AME
T M b5 84 ik & ek ST B C R R b AR — fo F AR 0 SR A

3 Id. at 219. ARFEE Morse & 2 RAE BT AT S 5 B HESHRERE A2 " HHE
B ZBLIEEERE (free will confusion syndrome ) |+ PAUN By IEREEEFAVAER  AHETIEE AT LU E H
EEHME ~ SR E S 20 BN RUE (B A it B RS RE S A Fr R MR RE R L
K~ 505 B HESHARE TR INVEN: - (/" BEEE ) —5E AR R ATHE R4S
(40 2 E RSB AR ERE ) legally insane ) 555 M50 A SRR A HEIEHE
(cognitive jurotherapy ) AAERIE (HES E2 5L )t B HEEHVES: -
456 Kelly Burns & Antoine Bechara, Decision Making and Free Will: A Neuroscience Perspective, 25
BEHAV. ScI. LAW 263, 263, 278, 279 (2007).
457 FARMER, supra note 87 at 168.
8 B4 FiERE 85 0 H 66-67 -
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"EEER NEE BEATARTARER Y R R&NTIE ML
o ER e BA B eET BEEEERSZHRARRA B B b 459) |
ESHBE THEEERIMEEMSEE EHNEEAZENRE - BRE B
T E - SN E CRES ERery A IR ATV SR IRATEY A RE R
FRHLAE NRVEAAE AT

e — =
B_M BEBE

MBI EIRILAV R s - BOKEE R B CRfERT &R TMIBNm ABE
R AR A  H R A DU ERRR Y A B R A > RNEHR AR R -

1951 FEF &S Talcott Parsons {FH. (1€ 4%t ( The Social System )) —
FHEH T A A E (SickRole) ; AYREE: » Parsons A LAGSE BE AR 11 & E2RHIAY /L
B > E\[E] R B e B2 U T B SR LR o Parsons 3R &E TRAE (LS
PERIHEHIET IR (R 2 U TR BLR - JUIE N &R RI B ARY (illegitimate ) ~ 3ZHF
BRAY - AR HY A RIZMHECHY &% (conditionally legitimate ) ~ B Byt & A2 1Y
o2 Wt R AL E R AMNIIAE —ERRE RS - F R — R4S IRemE > B
iy T AR (being sick) ;> A HE—TEHAARIGREEM T > ME—ELEME - B
HINRERTA T « L AE T ) AT LR NI — Ryt & BRI - E
NEEERARRER - N R B3 B2 AE A B CHTEZWY - R A —(E 7R
AR ~ B BHHIRES - 1T 255 Y Se BRI A (8008 DA R B Y R B AR A A (bR :
LR B AR P RE S PRIV AR ) 2% -

A8 o HENA NATER ] DU SeBRE (L > {EAE Parsons #Y T AFt | 4

#? Friedrich W. Nietzsche () » BTN () (2015) » (FHAMRz A © —(EARAEEHIF) -
H 68 RFHIHR - HA (causasui) EHAFAVEIE - BB HMEFERH - HOEZEECHY
460 William C. Cockerham, The Rise of Theory in Medical Sociology, in MEDICAL SOCIOLOGY ON THE
MoVE 1, 2, 3 (William C. Cockerham ed., 2013), https://link.springer.com/10.1007/978-94-007-6193-
3 1 (last visited Jun 11, 2023).
461 TALCOTT PARSONS, THE SOCIAL SYSTEM 209 (New ed ed. 1991).
462 Tait R. Medina & Ann McCranie, Layering Control: Medicalization, Psychopathy, and the
Increasing Multi-Institutional Management of Social Problems, in HANDBOOK OF THE SOCIOLOGY OF
HEALTH, ILLNESS, AND HEALING 139, 141 (Bernice A. Pescosolido et al. eds., 2011),
http://link.springer.com/10.1007/978-1-4419-7261-3 8 (last visited Jul 6, 2022).
463 PARSONS, supra note 461 at 293.
464 Id. at 294.
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BOERIRIVE S » AVESREE T A iR T - B2k E B EIEY)  TTER AR
A REFE G EYHEL  BIEEE S BAE I S8 A=\ S A apaIEeo2
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ZiE A OB Em R - B2 EAHEZES " HE (getwell) | 52/ VEFE
HIZRT% ~ FORBEERFMBIAVER » EEmi A " B (ought) | BEEERFIFHER
S B @IS [ 466467 .

Parsons FYEEGRHAE 1950 B 60 FRZEFZ SR - A EAIFEIHASEREIIE £
FFTREEEHEEY > I T E R RRSE AR ~ (R ~ (G A EIFE AR AYE
ZREZE% i Parsons R EIBIRIE Rt RT3 i A — T EseR = £
—HHAERMERE - ERSE RS -

B=1E HEAHI: BHMELGRE

FIN BV E FEMES - R A E BT — R NS e - U A EH
BN ES FEGEISENEE G BRI T Er RS R LAY
[EfEF-E s W —Rm A AIZ4E TR EREHRT - #EMEE AT R B 720
AILMRZ T » 72— e Ry BRI Ry ol — {8 A BERH A damtag DAsG T A Ee b
A T B B L 2R A - A E U 1A 2 DU B fETHY 2R RR
PREIT R > ERAEEEAE 1970 FARRIFAEEFETHT " KER (mass

incarceration ) | ¥R 52 h B FE4HEIE 400 o

PEITCHIZY 1750 4 ~ i P B ARG A — CERfUEREAR) #E "2
gL DIREIR |, bR T — 5 R T REIVERIR (A alEE ) S5—J5mt LU

465 Chris Shilling, Culture, the ‘Sick Role’ and the Consumption of Health, 53 THE BRITISH JOURNAL

OF SOCIOLOGY 621, 623 (2002).

466 PARSONS, supra note 461 at 294.

T B E B ) HEERT > EAWmSCE=EC AN -

468 Cockerham, supra note 460 at 3; RITZER AND STEPNISKY, supra note 112 at 283.

0 REASEER R RE R RE N S 2R BHVER S - R H R RAVEIR - BCRE BRUERY

TGN » BE ARt ls: » 201 0 S5 ~ Sk SRR i ~ UM ~ 4 PET# 5555 - See Michael Cavadino

& James Dignan, Penal policy and political economy, 6 CRIMINOLOGY & CRIMINAL JUSTICE 435 (20006).
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B FAE{EARY (morally responsible ) » t[R Fsi% T E 2 Fhaery (wicked ) 471
M—1T Rt & (evil) - HPFTERAZAVRRSTILIEE"? - 225 LRAIHIEELEA
IAORA TEH £ FERAVIEZS - A BB F 2= B METH A I35 e T =A%
= A RE(E IRy - ZEEIRFIHSTHTRER -
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= —Eh YN
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FIEENELIEHR LR (E REZRNAREI TR A e 2T R EEAH
E PSR E R B G B K E N RIS B H Y - AT RREERY AT S > 4
R AT Ry S OB R T ATLER BB IR’ 44
1T R NHZRERSE T REdRAVIEETY - HBONESTE Ry | BN E R - $H IS
et ~ R AT AR A T A AN i I B R YRR » 2 — A &
#F 7Y (utilitarian ) BREY » WEERR - N BT A A HERERAEIIA > JGRRITR
HEHHERLE T EmE e B RN EIE SRR o EROR Ta R BH]
ey " AR DIRAEHR | AR s ST R ARV STREK TR ST 2 I &
EEGIEAL > A ER B REAE R R AR INEAIFU AR H PR MR SE R B2
L F] REAAE i | E R AVIEE N -

£_H HEEEFRUEE—RTER KV

19 MG ARRS S RON R S AR R B TPy EE A A € > Bl
HIEAS TAFERENGG » SERUEFIFEASEEAR AR CEFSE > 40 ¢ f Franz

47 THOM BROOKS, PUNISHMENT 17 (2012).
1 1d. at19,20. " wicked | —FFAE R —MAVEEHE » M2 KB FHVEHE - AHoR(E T
M A E FR BT morally very bad (Merriam-Webster) " morally wrong and bad (Cambridge) |
I evil or morally wrong (Lexikon) | ( ZE X FESE A B FZHZFH )
472 Id. at 20.
3 ZREON - AHEEE 109 -
474 BRICKSON AND ERICKSON, supra note 443 at 12.
475 14
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von Liszt Z£ A BII17HY 1889 -k 17 HYEFEHIZEER:EE (Internationale Kriminalistische
Vereinigung » IKV ) » £ H 732 5 BYRKEREEE A o BLEER IR HH i 2
JK (the Classical School ) R [E] » 18 BEH YA E E E IR CELR ( the Modern School )
FERINARY H AV e R EEIUIE AR E R m EOrttt g - HEANREEZ
THIFEEE » BIEZE R IR K » RIS IS e AR IR (A LAY R B T A A
HIERRIR A PR - [HAh » EiF " BRI A ORI OEREA  BVEE
B R MANCRE ~ TR AR LIRS R RIS SRz - SCE AR ST
EEDEAE R B AR RS IKV fYE R EmIEE Y -

Bl —fig EiRfE R B HE > 20 HACRETTASEE B R LA R B AILZ
AUEOERENAGZENEERES - A EOERENUREHRALLEICA R
£ (lessresponsible) » NAEETHYIBEHTEMINE ~ FEFARKAVIEG 22 > G2 ENERR
[y (more dangerous) *° - [NFERIEA: T —(EFE - BB REEAVIEIRT B AR
P B BEREIE E AN 7 s BT AS R R AT T % s R Ealts
SR BB TR G 5 W REAE R E TP ARGERT S e R AL - B8 SR E IR
AL EHIR R Z b BRI R o AR E PRI R A HEE A a R

(EHEHETA A ARG AT (incorrigible ) YT A ) #0 » 19 ARV F EA
SR IR T SRR 5 2 GRS AETS ~ B e R E
[ B R EIE R R R 28 B RAE — H SR AV SR AL - 5
R T R NEET T2  WACE I T R AT S MR R SRR A A8 5
REGEF - BET R AIGIRNAESE - BRIk -

476 Richard F. Wetzell, Psychiatry and Criminal Justice in Modern Germany, 1880—1933, 39 JOURNAL
OF EUROPEAN STUDIES 270, 278, 279 (2009); Richard F. Wetzell, Penal Reform in Imperial Germany,
in THE LiMITS OF  CRIMINOLOGICAL  POSITIVISM 42, 43 (1 ed. 2021),
https://www.taylorfrancis.com/books/9780429323713/chapters/10.4324/9780429323713-3 (last visited
Jun 11, 2023).
477 Wetzell, supra note 476 at 279.
478 Id. at 280.
479 Id. at 281.
W0 EIRHERAYE Sy F G T Ry N A BRI RIS T R N AEFT 08 KT RE)E (corrigible ) BIR
BTHE34119 incorrigible )T B A SHEIAC » FIE T B S B AKIFEL ) T SR IS B st o
EWER Ry 2R AT R AR AT E R BR R T & 2 0h - AR —FRdAmt s an MR IRV SE - Id. at 279-
282.
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e i BFE 0 K AREEE O 7SR - sEEth A RE - K B T HCEHE
PFFFRE ~ iR ~ =OKEDE) ~ slEREFIAE - BRIRUMEHEC 31 BRAEHIRT—RZ ]
Pt o RFIARHY NG e B G A/ O LU IR I AE N IBIE R AR Ze R T
HHEBE R REAGENTE 2R -

(et \HERIG ~ #E5F ~ FHEIFEHRAEE > F—(EfE RS T A A
HEE - B EDENE—SHE - OB NGBS () ELk A —(EIEA > S
B E AR E R ~ IR RE 25 SRRV DRE— R BRI ARY N Z LUE - A
FEEP A B R AT » BIZ Ay e g A R nhA o S r L
K7k T PR H CHYIETSTESS  ARIBVRARS RN A > 41 (HEA LB ~ T
PP S AES AT BRI - BIEEA B X nlREAG IR IRAYHAIE - I B th A HIAE
Fotle BRIz B5IT ~ IRER FTREMC P A B R AR B F M TPy DK
fi VIS IE - iR amE AT S AR A S S G B 5 2 B (R
‘RS EAHHIAEIR) > LI - FERE 7B EAET R AU HYE & IR
BHA M -

BFH  UREASPONFEREE
1979 4 Beauchamp [A K Childress Y (4982 ¥ <RI ( Principles of

Biomedical Ethics )) #Jhi ( HATEHTHR R 2019 AYES 8 i) faHI AV es 2 fmER g
SPPURRRAS s Hoep TAEE ) B T8 ) SR AR R o] DUB IR R e i RHY

481 Tom L. BEAUCHAMP & JAMES F. CHILDRESS, PRINCIPLES OF BIOMEDICAL ETHICS 13 (7th ed ed.
2013); Warren T. Jahn, The 4 basic ethical principles that apply to forensic activities are respect for
autonomy, beneficence, nonmaleficence, and justice, 10 JOURNAL OF CHIROPRACTIC MEDICINE 225,
225-226(2011) 5 WURJARAIPYHEES S =S et > https://ksph.kcg.gov.tw/13/doctorl.htm ( %
%3 H: 15/06/2023 ) -
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1. BEHT M (respect for autonomy ) : JEZE W ZTHFH TIAE » 41 - BEA
BIER S EMEN - REREREL - SR ERESEE -

2. ~M5E (nonmaleficence ) : ' HEE 2 H - B2 A& 5ZE (firstdono harm -
AL T © primum non nocere) ;> 401 * 77J5% (Donotkill ) ~ RHIEE ~ Fidplies
R

3. {73 (beneficence ) : JB/MEE - FEfitiskE (benefits ) » TE{FEELFER (A
JEHEL S ) 2 RAES Sty 40 BEh B ERE A~ B E i N -

4. 1EF& (justice) * A FHYTECEER « BREAS L > 41 © NG TREAS SHY
RS

PR 1 AR 2 A 12 VU(E R AR R (e SR SR MR EE P - EPUR A
& LU B aR R0 B E N L IELUR B i E R i (B el 5 & - il
BEFRAME AR IR PR T B ? BRI EER - B
BEMMERNAELEER 2% NERANEEEN . —  (REEE R LR J
AR EI2 A\ ELARE R AT E B - B E GEIET R D) AV ESE
BRI RS BENE G HM R R RY 2 > HEIRHR A S AR B R AT e
AR L B HHE R B e

482 Basil Varkey, Principles of Clinical Ethics and Their Application to Practice, 30 MED PRINC PRACT
17, 18 (2021).
3 AN S S B F RIS IEEE S (Declaration of Madrid) HH2E( 16 FEA5 (R B AT E
AR RIS - BUASCRMHRARTLO T © 255 3 &b - KRB A8 nf 2 B iE s E S BT
T N B2 SE M 2 $50E 5 25 12 B FEHRI B AR E 2 MIEA R ENEE BRI B AEE
RESTIE > N ETBHEECRE I BRR A 25 15 B SIEHRIE A S LA R AR (40 © FREREST -
BERET) ~ ERiEEmEE )  BAWVARTSET(FHEE - —hESEE NP E=
77 (ZEEEEtkR ) - NI e B ATz e A 2 MRS ERlE I R BmE 4 - 28 AT
FERICEFESZEE » ZRIAE=TEZEEER  BRIEZAN » FER B At R BN B
( separation of records ) - i 5 ¥ F 0 B & B N AY N &5 ° Madrid Declaration | WPA,
https://www.wpanet.org/current-madrid-declaration (last visited Jun 8, 2023).
LR A R R A MR AT R R - BE A FR - HEIEEE Alan Stone 505 0 H]
TENE S B o — T I ER RO AR K ~ — TR e AIHES - 12 A A s &
TR EMIAY - IRIE RN ARSI EE R LUA (B R ST 5 SSEEE R ES AT Paul Appelbaum Fij
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BRI - IR ARBEBRRE I 2 (R & & i fth NS R ahs iy PR B RYRFSRLE
KRB Z2E R LEERNER - HaHEER e il - AEERIET B AER - #
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TERRHI SR ? 1ET R AR S ~ BE RV ARE ? LA e 25 0 17
Rt e IERZ e R RALEETT RAVATRE ~ 1T RS EIRE - AUUSRRED > MIEHE
1T R N8 EFFE TGRSR SEE - HA B T87 © BEIERES) ~ BiERETT ~ =
FENTEFEREE - R EET R NS G EHA - AR - s - EEEEH
A A REBZEE AAF] -

B METERIELUR B 0 BE A ERTRE s AN LA H
At HE AR RSS2 A HIET e - SAR RS2 A B & (TR A Fl ik
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BH MEIEREHEZINED

BUNEHEH TR AR RS M TECEAE EA S @R 2R
RIME 12 W I S A HHEE < i Al IS o] URS (i1 ed ERAE HIZE A o H i s B
A A/ NERHE W R TR EZE R R RS Al n] DA . T E1F R L E YR
fURE (S SR BN B A AR S - REam iR ERE & (R Ay EE Y -

AL — TARE N A T R £ LUK S8 E] A Z [ R (R & B SR Svein Atle
Skalevag A HEEEANE (S E2E LAY 3 - A0 SE 2 AE B sl S RRE Y HoAR Y
7 BIEEEAE AR R EAR AR (E R 5 R AR A HE - R R
— HES A B WAL A EENE A M = AEE 28 G gt A JAE L

TEmo by BlANE R Ry T B AR E e ~ IBKEAEE RS » B8 (RI—EAiE R
HY) BB ECE MmN A AHE] - 5 [H REE - BIERE (2022)  FFIEEDNEG e ~ PRERBLIRAST -

(BTEEREESE M) 55 S1 & 5 4 W1 1686 -
485 G. Adshead, Care or Custody? Ethical Dilemmas in Forensic Psychiatry, 26 JOURNAL OF MEDICAL
ETHICS 302, 303 (2000).
486 Svein Atle Skalevag, The Matter of Forensic Psychiatry: A Historical Enquiry, 50 MED. HIST. 49,
49-51 (2006).
487 Qosterhuis and Loughnan, supra note 58 at 3.
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TERTIE AR T SRR b & DL A S T A
LT\ LR - RS RIS R R TR SN - — Pk
JEE FORERERE - SRR AN S B AR BRI « SO T A i
i FAEC -

B EOURR, BT RIS SRR IO TR N R R A
A IR TR > SR R B2 (metaphysicians ) B » TR RE 5 a
5 ELE /AR | A E—AEE - B SRR B
e B b 2= FIBF SR S A AETEY0 - 7F 1880 1 1900 = R » I LS A
W C TR SRR A D SEE I R ARIRD A O TR A
IRADTEE RS » RIS R B A BT S W D R T 2 A
YR AR SRS (unsound mind) - TRMBEIREEEEE A BHEE
RUELERIERE > 1% > —ARHTEE R EISEA 1 RS - 0 - eSS & 25
92 R R AR B WIS IS R R B P T
HIRVE IR S SRR > DR N A S TR | (R ER
RS EIE 41 ¢ PRI - B0 DL I R A B R AR A
] > th GBS A S ALY BRTER S E S - B R S T
AR -

BIE  RiERGZR: SEREERE

B T AR Ryl (I B SR AR B — Bt B i A ELR T R (R 2 AN A w2
R Z BRI EN SRR (h - LB R S FR AR 2RO R A

W8 BBIZER - W ERFTA R SR ERSE E R T AU E A A RE S TR - A SR RIT Rk S S B
{bEER 2N R EHEY B SR fUaRI B E.0 - WIRRIRIE Y3 - SHORTER, supra
note 47 at 31.

489 Engstrom, supra note 200 at 1285.

490 4

1 Qosterhuis, supra note 3 at 38.

492 Engstrom, supra note 200 at 1285.

493 Qosterhuis and Loughnan, supra note 58 at 8; Engstrom, supra note 200 at 1287.
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ZHEZ - REEER ARV PIHIEVER A S S AR LESEW BR
G | BUREE - SRS EEETRAN R AR - (RERBAZEA ZE MBI L
HUERS - [E R BN BRI TT R R GRS I U RS 25 Bl R % B Y
BEREE > MIFRSBEESEE S REa Y HEREENEARET M
ANE (laymen ) ZFEIEHZ N LW EEZE A E  4HREEEN— L& S HEr
ZEERE 2R E O A4 EE 5% (common-sense ) 4°° » [ FF252 83| 40 B0 B A& 0 g R

IEREEE AR FHETFREEETEE  AEEHEAEEEARRY
sfed C TR E A DU B B BEYHE - fEfEE] - 18 tHaChan - RENE RN
RARERBENEIEAT AR G R R TR A R BN Y B B e e - Sl
B T - BN EBUAREH N B R R ECIRYRE S - B
SERE o AT 16 H4ACHY (R/&HRALEHL (Constitutio Criminalis Carolina )) F5tH
FAEIEFFE M (A1 - 56 35 % - RESS I H CHYEE ) » WVAZEEEAEE
BAEZEMETIL 2 Fi» 52 N B RIC. RGN AR WWIREFFEAMET L
IR ELRE A F R G o MR (RIEMREIL) il fEnliE T g A B
FORAZEMABEAERE (W - 58% - WEig - wiEalmEs ) BEYAEHEES
BN Ry E R E BT 2 A F o WA R MEAHLE e -

HERE A R A BRI SEAAZ SR - hATZEE - 535
EBTUHIRVAERR R T ORISR A 0eh & > R AT E B e T BTy
ATeA G PR EMEE RSB IAEE TR EEE > BRAIE T e R R
REEEABNEEREREACH S ME - RIE 18 LRI 19 tHC R Y
FASHLAE AN TR (insanity defense) BT - K (A B RERE S ERATHVITEAR
B T AEEAREHY - B ERNUAER R AL — (B AN AE B SRR (3 Fers AT R 1 2= )
1T Ry NS EEIRHN  (H & 35 5 A sl R B AL BVARE b R e 5 HORS FIRRG (e

494 ENGSTROM, supra note 200, at 1285, 1286; KATHERINE WATSON, FORENSIC MEDICINE IN WESTERN
SOCIETY: A HISTORY (2011)(ebook).
495 Qosterhuis and Loughnan, supra note 58 at 8.
49 WATSON, supra note 494.
497 Robert P. Brittain, Origins of Legal Medicine Constitutio Criminalis Carolina, 33 MED LEG J 124,
124, 125 (1965).
498 Cousin A., Essai sur les origines de la médecine 1égale, thése de médecine, Paris, 1905 » 855 Id.
at 124.
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ARG AT st (e E2 B B =) A — R tar v # B S ERE (R A HH TR ATk
Rt — S5 ] L BRI PO BT ERRS > (eSNE B RS T ARG & Z IR HYEE R -

(AR EE Ry > FAMEECI AR S Z fEIHU A2 (interest) 55¢42 5 ARt i g B2 HH3R
0L AR DU ZREIYE - FE R SRV IR AEENE - B 0F Rt ZERa
BEEIRARENERE > PR —(E " SEE2—AEHVEE (medico-legal apparatus ) | 3
B335 Wetzell 585y 20 HHECHTR BT RN ATEBIAVIE G S, > e m] LA
fily s Y ERE R E et E R o T R SRR AR B AR S SRR -

BERAR A A 2 | 4 Germann BIFEEy » 19 tH4C R A LHVIG e 2544
BATIARE R E R B i — M FraB iy RIS 7R K (strategic necessities ) © tELE
st IR DR Ry PR B ~ AR FRER ~ AR B HA R 2 AR RV ERF T3 » T R AR SAE
FIETTT R A2 EHEHEBIGERECSA NI E AR - Rt EREE A
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RS BB MEERNE A ZE MR AN RN g KRR ENREE A
st T kR EEe ) AVRID - B & T HFRSE - Germann 53Ry B R FyiE Lo [FIRFAGHY
AREHSIAZE T (2R T 19 HERMEMFTERAY " B HEsEaYIEs (call for
psychiatry ) ; 3% o

499 JOEL EIGEN, WITNESSING INSANITY: MADNESS AND MAD-DOCTORS IN THE ENGLISH COURT 5 (1995),
https://www.degruyter.com/document/doi/10.12987/9780300156737/html (last visited Jun 17, 2023).
500 Skalevég, supra note 486 at 51.
OV PRI ¢ B R AT S Y S B B H VR - AEHE L H CEAEERE
b 5 5B TR MRS SRRV (B NIAE Y & F o] LR &S A 25 - Skélevag $251 » #
Ml FE AT 2 A BB 2 Ko ol BE LAF 2 Y5502 R BR AR B 20 H B > R AR EHER m] RE 2N
Ry A [EIE R 0 2 eI A MR B B [ S B A 5 R kSt B R BT SR = A B R A 25 BRE ) -
Id. at 50, 51.
502 Wetzell, supra note 476 at 285.
503 Urs Germann, Psychiatrists, Criminals, and the Law: Forensic Psychiatry in Switzerland 1850-1950,
37 INTERNATIONAL JOURNAL OF LAW AND PSYCHIATRY 91, 93-95 (2014).
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B-IH TEXRNIRME

BN  RMZRRMERESL
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WHTEHER (IRHI%F) B9 IEEIFRAVE SEERNZ TS0 - W
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FEARZ ; BER BN EEHVIRAE ~ AN ERVHE AT HVIE RV E R SGEEISE: (40 © B)AF
18~ GEEED - EEHENBRE T EEEEEA AGHF PO —(E " mATE
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304 TAL GOLAN, LAWS OF MEN AND LAWS OF NATURE: THE HISTORY OF SCIENTIFIC EXPERT TESTIMONY
IN ENGLAND AND AMERICA 2 (First Harvard University Paperback edition ed. 2007).
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( Science, Techology and Society » STS) HY&EIk T » FHtE&ELSZ Leigh Star B4
FTE 5 James R. Griesemer £ 1989 g HAVERY7 (boundary objects ) &t f5
CH GBS - T B R BRI 1 e BEA ORI K8 SR BRI AR L DA R A
KA 2 JTREIEVYIE » R EZYIIIRRER S EVAER[F] )7 2 B4R H— R AVRE
P07 BRI E TN A E D N B RS ORI M AT A& RV R EEA R
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2 FIFEAEAL (standardized ) S7EE 5 BB 7R A AR LY 2G0T 28— Lk
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FEEARAERY) » AEN MR E NP -

5 DLAR (el 7P AR AR - S S il A E S B AR A {81 (B A 5 Z R RN > EE R

505" ARNOLD VAN GENNEP, THE RITES OF PASSAGE(1960); #&5 | 5 Dominique Moran, Between Qutside
and inside? Prison Visiting Rooms as Liminal Carceral Spaces, 78 GEOJOURNAL 339, 342 (2013).
00 LR L BRI 26 T MR AR AR P B3 Y f 66 ] 2258 : Cultures That Recognize More than Two
Genders | Britannica, https://www.britannica.com/list/6-cultures-that-recognize-more-than-two-genders
(last wvisited Jun 16, 2023); Daniel Stables, Asia’s Isle of Five Separate Genders,
https://www.bbc.com/travel/article/2021041 1-asias-isle-of-five-separate-genders (last visited Jun 16,
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509 Susan Leigh Star, This Is Not a Boundary Object: Reflections on the Origin of a Concept, 35 SCIENCE,
TECHNOLOGY, & HUMAN VALUES 601, 613-614 (2010).
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treatment, 24 SOCIOL HEALTH & ILLNESS 517 (2002).
516 Timmermans and Gabe, supra note 510 at 508.
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524 Peter Conrad, Medicalization and Social Control, 18 ANNU. REV. SOCIOL. 209, 213-215 (1992).
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[N]o society can properly function without classification, without an arrangement of
things and men in classes and prescribed types. This necessary classification is the basis
for all social discrimination, and discrimination, present opinion to the contrary
notwithstanding, is no less a constituent element of the social realm than equality is a

constituent element of the political.
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