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Abstract

In response to global trends in corporate governance reform, Taiwan has introduced the
independent director mechanism since 2006 and gradually replaced the traditional
supervisory board with audit committees, with the aim of enhancing the supervisory function
of the board and improving the transparency and reliability of financial information.
Although independent directors do not participate in the day-to-day operations of the
company, they are frequently co-defendants alongside management in civil actions arising
from financial misstatements, raising concerns about imbalances between responsibility and

authority, as well as the potential for disproportionate liability.

This thesis adopts both literature review and empirical analysis to examine the civil
liability of independent directors in lawsuits involving financial misstatements, focusing in
particular on the practical application of the proportionate liability mechanism prescribed
under Article 20-1, Paragraph 5 of the Securities and Exchange Act. An empirical analysis
of 17 court judgments issued in recent years reveals that courts commonly adopt the duty of
care of a prudent manager as the standard for determining liability. However, this approach
often fails to adequately consider the constraints independent directors face in terms of access
to information, the nature of their roles, and their professional expertise. As a result, defenses
such as non-involvement in financial statement preparation, reasonable reliance on auditors,
or lack of information are frequently rejected by the courts. Moreover, the allocation of
liability percentages varies significantly, ranging from as low as 0.2% to as high as 50%. In
some cases, independent directors have been ordered to bear tens or even hundreds of
millions of New Taiwan Dollars in damages individually, highlighting a significant gap

between the theoretical concept of proportionate liability and its practical implementation.

In contrast, under the U.S. legal framework, civil liability for independent directors in
financial misstatement cases is assessed based on a "gross negligence" standard, with liability
further differentiated depending on whether the financial statements were professionally
certified. The U.S. regime provides for greater flexibility in the standard of review and is
supplemented by mechanisms such as exculpation clauses, internal indemnification

arrangements, and directors and officers (D&O ) liability insurance, thereby achieving a

balance between accountability and the effective functioning of the corporate governance.

Although Taiwan has mandated D&O insurance coverage for all directors since 2022, it has
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yet to establish a differentiated liability of the board specifically tailored to the unique

functions of independent directors.

This thesis proposes three key reforms: (1) the attribution of liability in financial
misstatement cases should distinguish between independent and executive directors.
Independent directors should not be definitely subject to civil liability but rather regulated
through administrative sanctions, such as higher fines or disqualification from reappointment;
(2) “gross negligence” should be adopted as the standard for imposing civil liability, and
clear the Independent Director Financial Review Guidelines and the Liability Assessment
Standards should be established to enhance consistency and predictability in judicial practice;
(3) the introduction of exculpation clauses and liability caps is recommended to rationalize
the liability structure applicable to independent directors. Only through the implementation
of a differentiated liability regime can the supervisory function of independent directors over
financial reporting be effectively realized, thereby enhancing corporate governance and

strengthening investor confidence.

KEYWORDS: Corporate Governance, Independent Director, Financial Misstatement,

Proportional Liability, Article 20-1 of the Securities and Exchange Act
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