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ABSTRACT

The bitcoin has become a sensation since its introduction in 2008, receiving much
attention worldwide. Some people use it as a payment tool like money to buy items and
daily needs; some people use it as an investment tool, hoping to benefit from the virtual
currency market; Some people even take a fancy to its hedging capabilities and diversify
investment portfolios for asset allocation. The practical application of the bitcoin is to be
close to people's daily life, and indeed to bring us more choices and convenience. How-
ever, the world of virtual currency has its mysterious side after all. From the technology
behind to the intention of the inventor, some features really attract the attention of crimi-

nals and quietly become criminal tools and increase illegal incentives.

This thesis analyzes the technology and practical application of the virtual currency,
focusing on the role of Bitcoin in the real world, and how people use and abuse it in the
society, by introducing some current cases in Taiwan and other countries. From the per-
spective of investor protection, discusses how to interpret regulations to effectively regu-
late related misconduct and abusive market practice. This thesis aims to situate bitcoin
within existing laws and regulations, focusing on the discussion of financial law regula-
tory issues, and eventually hoping to respond to the following three questions: first,
whether bitcoin is a "security"; second, whether bitcoin is a "commodity"; third, whether
bitcoin is a "deposit or fund" under The Banking Act of The Republic of China. Moreover,
in addition to making the issue much clearer, this thesis will also conduct an in-depth
analysis of the actual significance of various characterizations and possible measures for

regulations, so that it may be possible to reduce confusions and obstacles.

Finally, in order to strive for the integrity of the bitcoin’s legal status, this thesis will
also introduce the views of foreign legal doctrines on this issue. In fact, the characteristics
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of Bitcoin have caused regulatory issues in other countries. In addition to discussing
whether the bitcoin is a security, a commodity, or a deposit/ fund, whether it can also
situate within different regulations and definitions. It is anticipated that we can gain some
different aspects and insights by learning comparative law, and clarify the direction for

future regulations.

KEYWORDS: bitcoin, virtual currency, financial regulation, investor protection, legal sta-

tus on regulations
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61 (2018).

® Satoshi  Nakamoto, Bitcoin: A  Peer-to-Peer  Electronic  Cash  System  (2008),
https://bitcoin.org/bitcoin.pdf.

0 g (10/16/2019) ¢ T2 ¢ it s jed B 5o (4o WS 2 5 F AR
#ik ? ) {TheNews Lens i &3 ) » https://www.thenewslens.com/article/125556 ( # {é f] e
04/22/2022 ) -

13

doi:10.6342/NTU202401056



B AP A AR EINE L R AT e

)
7
el

:
%

VORRR KR T B AR D A B S - i A
ARG E JRAFEEY AL A0 FO A A AT w I B U b

2R BB o Aot 2 FIEFREEZ AR AT AR e

Bz RENE BRI P IFZ LR IRV SR 27
oow K S8 TAUT 0t 4 R M R B RS AR R A
FEAPEE > R TERA T RFREBA A H A R g O KN TS
§£w°%7£$~\2§ TR ARFE R A EHT L
E A AFENAT AR EAERARLAHE K A BRI FT SR E A

BHGLF B BRA -

e

R LR L3 P b2 ey EFSZEE R FENRE A N F Ao s
RF § (75 40 R e LR 210 AL R 2 5 Coinrail 4 § 0
FE 2 41 F WG A S EE e T (silkroad) BB b ERIT L LS

Bl o U ERZAFS LR RARHA S £

ERAFELEATF RLRT Fre FPREGEZEZ T ER G BV PIFES 7
2 b4 o AT RS W R FP R AF RN T AP REEARIR G ERE
SR TG RZAARRTE EFHS AT RIEARP AR AR R AT
BN R LEPE TS UL EAME RS AE S o

$- 8 AmEfzia

RARA o Lt AT B g 2 R RRE R ARTA

U MoVl A3 %2R 1072840 F F25TF A
128 4~ (06/11/2018 )+( mehpm & b % 298 2 & %,51; &; N R (S A E R ATR )
https://www.taiwannews.com.tw/ch/news/3454042 (B {s | F P : 04/22/2022) -

18 Laurie Segall, Silk Road's IRS Ulbricht Sentenced to Life, CNN (May 29, 2015),
http://money.cnn.com/2015/05/29/technology/silk-road-ross-ulbricht-prison-sentence/index.html
14

doi:10.6342/NTU202401056



BEWEEE R ORBFTATIT FIMEBEL R N A B ERA LT
W2k o gd P ABERI R S gF I B Lo %ﬁiﬁi@),%ﬂ*
(P FlarlbrFa ddFR o 22 2 RELT Ef]%‘« (International Monetary
Fund, IMF ) ** 2016 # 74 )2 77 7 48 2 ¥z Fa TR F R L S M #
i j % (digital currency )» # #dp 3% 8 fre = 4] {2 £ §5 § 82 1~ (digitally represents
value) » 5 » 2 4 ﬁ%ﬁfd EFLpATEEgEI g e gt E P (is-
sued by private developers and denominated in their own unit of account) @ % 4 %
# b7 (virtual currency ) £ 2bm # bR 0 W ﬁ

[ A SHRIPILZ LIRS A ARV LR LT R BT
e LA S A% b (eryptocurrency » B AL A BAE BN B bR e B
MR F o F78 R & Bk (distributed ledger technology, DLT ) ¥2 % #% & ( cryptography )°

Phav @ FORRIA R QAR S AT T A PR Bk R

s R R e PR REE YR PR B TR RS BT

# (crypto-assets) 1B~k 4c i E Ly % R R B RF 2 Z16,

IWAEE I F AR TR A Y S REHS SRR
2018 # 8" 9p AR RESIN g gk FiZ £ F gL L fpneTdr i p o
ﬁif’ﬁj#;%{%r}i&% A,%d_ 3‘35&3\% J o 2\ = PE I RS EREFN Jvg

FEBFpE F B g €202019 & 77 oA 2 S TR

4 DONG HE ET AL., VIRTUAL CURRENCIES AND BEYOND: INITIAL CONSIDERATIONS (IMF Staff Discussion
Note, SDN/16/03, 2016), 7-8.

15 Id. at7.

16 FIN. STABILITY BD., CRYPTO-ASSET MARKETS POTENTIAL CHANNELS FOR FUTURE FINANCIAL STABILITY
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Vghglo 2% (08/112018) (4 ¥ gL (Fd S0 23 il By o) (1pm
) https://readers.ctee.com.tw/cm/ZOl80811/a09aa9/915580/share (B 158 U 05/24/2022) °

82018 & 11 " 22 B2 ATH 2 AP H2 % 5FES 27 "#ARRTREF RRE T L2
THEEBZFTE R AEMTERBHELIRT -

15

doi:10.6342/NTU202401056



SHF 2w o Rdg 8 RARE 2 oAV R A PpTR B B i e £ 3518
B N AR B o FRRA AR B 2 R AR T
A AT T BB A B RABE 2 A AR AP B R R e £ 3

?u%aiﬁﬁf~aﬁéﬁﬁ1@@’f%%iﬁéﬁ%ﬂﬁﬁjmojﬁ:&

1_3

38
(w
1%.,‘\
W
k:
N
3
ol
b
4’6}

B G R R S e A M RAT A KRBT TRATA -

AARP o PR R ENRRE P 2 LRF AR F R B
B R RE AT RRE > R P AT L RAS BRRERANY LG

A ) TR RRAE AR SR Aa R EREL T I REIR AL

\

"EEAE PN RN T AR R 2 TR AR AT R
FRESTAE N R B - SR DAL TR > AL TR
D e gk FRr N TR p - A AR T REgsrags o
AR URBAFESR Y o i iR TR EEF A KRR AP
B v R B 2FE D P S ER4LE T2 (dual banking system ) » F] gt B 2R
HEELEPEY G RRTE A SRS T 0 AR
éj‘/ﬁ’ﬁ’—g EF = SN P '%Q#%f%%%fﬁ—%i’iﬁ'%ﬁ%*{ﬁ Y- 2 4g % (clearand
uniform guidance) * o 3 ¥ 3 3 0 BERE fEEF FIA R R R P HE 2 o 8

i3

A HWBREEET A RARRZG T F

b
2

Kirwo 2 A AR F A

BoemE BERELR €(108)& FEH F % 1080321164 HLd

0 Frcketad 2 3 ¥ 110016772254 1 T(Z ) B#EE R piE* ARG 2 SAGUE AP E W g
B 2 3518 gt ’;‘\lvqxf\iﬁ.“\fﬁ; ’l%lg’“**“4‘}‘\«:}';\Fnﬁlm—%‘OI_?_ls;féﬁifi
y*y%iﬁ R ABRE R CABRAEPFAL R RS2 B RS F AL
A

R (2020) (L P22t d—rAT2Eaem2sd v ) (0 LiEFeiE) 301
#F 44

2 5% (2022) (RBEHRLER) (P L RE) 23180 7 68

2 European Central Bank, Virtual Currency Schemes, at 13-16 (Oct, 2012)
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110 Danton Bryans, Bitcoin and Money Laundering: Mining for an Effective Solution, 89IND. L.J. 441,441
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2R AR FIORFIRE ] e s g £ f (78 1 182 S (Financial
Action Task Force, FATF ) #-%4% {7 5= (money laundering) ™ = FF &7 it > (1)
% (placement): =% &~ F % £ s3SI r» 22§ F & KA 2 iR £
GBS - B VR AR LB ER A ERELS D AIREER GV IR A REE R
BN ATHE S REEME PR S R A (2) A K (layering) | e K MR
ol R B BAZ KR S TR ATy, B PRI AE AR o R
BELEFE- 47T 2@EH ¥ A BEMF frd BT 15 RES > & f 7R
DA AT HR S EFFT EE O 0 FI A 0 RS 50 KPR s

PFiE & oo 120 (3) B & (integration) ! FAEATR » £ A Sue &K

-

TREERNTERT NS A FORTASPEL KRBT LRR LR k5

R

ST B BT R L bR ¢ A R RS R
(crypto-to-crypto) e M2 5 0 B - AP joihn il fh ¥ FE1 B &¢ »

wod B e R XA EE PR L ESOER TERLE M

drd A BRI S 2 0 MR R B o R R R BUER T
Eeior A RArERATIE N o P I A B M B S R TR
foepnt P e TR A R S FR b i - g
FEg I (re b0 A o b B ol i P B T R R L e
AU (A F o (RS AT A T B E SRR R R

TR R ekt (TR AR B

(-) $R%0

(2014).

How is money laundered? Financial Action Task Force, http://www.fatf-gafi.org/pages/fag/moneylau
ndering. (last visited Dec 5, 2022).

112 Id

113 Id.

114 Id

115 Danton Bryans, Supra note 110, at 447.

111
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2 W% 7 - % £ Ilya Lichtenstein # Heather Morgan > % & &% & » &E %
T L Bitfinex fxd» 3 + 5 3 AR S o B4 7100 3 E A anbt HIRGE A A G
T SRR 119,754 fot R E S (TR 7 5 0 B A SRR S R
Feant R T Hya fpdlentcz &6 9 100 AL 7 &9 5 2 25000 foAkF
WER T FAREEE R A A emg e Fatk 2 RS RBF £ L EITETE
EURREZ R Attt AR R ER SBR[ s R
%3 A s 355&3\% (anonymity-enhanced virtual currency, AEC) » i — % 5] | e
(chain hopping) ; #A4F f2A2 5 15 » BB IMAART T EH 3 » 2 L Fidlah & mik
=17, 2 B 7238 (Department of Justice » DOJ) { Ldpdt T HE e 4 B

BAMEHT &0 87 BRI S SRR R B &gk ok 4 B 18
(=) #ARHK b

2017 & 6 7 > AT ES B HHFFIEE Y o 0 FIRIESHE BAAK SR L
BLE VR LA B S R T S e T B L R R R B 0F
PRARCFERIBE LU TREE F R S PRT A A RS

B A A KPR VL AR Bl R g LA RN BofS o T R R ke Sl

R I FR R RS E RS BT R O BRI R
PER R SR R B AR TR R B TR AT SR e
R B AR R BT Sk R RSOk S 0 R Y RN S8

MR TY RABEE S > d fe e ® - BIFHCR S Y MR T A REE D )

116 Katie Benner (Feb 8, 2022), Justice Dept. Seizes $3.6 Billion in Bitcoin and Arrests Married Couple,
the new York times, https://www.nytimes.com/2022/02/08/us/politics/ilya-lichtenstein-heather-mor-
gan-bitcoin-laundering.html (last visited: Dec. 8, 2022).

ur g

118 Department of Justice, Two Arrested for Alleged Conspiracy to Launder $4.5 Billion in Stolen Crypto-
currency (Feb 8, 2022), https://www.justice.gov/opa/pr/two-arrested-alleged-conspiracy-launder-45-
billion-stolen-cryptocurrency (last visited: Dec. 8, 2022).

3 =3 £ (06/30/2017 ) » ( mLov oHF Mo & P o R OB EZ A E 8 )
https://news.ltn.com.tw/news/society/paper/1114873 (B {5 F P : 12/08/2022) -
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20 e g A (07/02/2020 ) » (g e TR G FHEBMER NF A AEFFH kS )
https://news.ltn.com.tw/news/Kaohsiung/breakingnews/3215759 (&t #If p : 12/08/2022) -
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ARELEL] GRS PF

B PRy
MERTRE T S R R

Y- 1(R1934Ei2

A S R EE (N

= 2 2 128

RS

BEABERTE D A FRH P T2 AT

G RUBRPL PG LN T T R e

HErE Hma Akt L E RE RS

TRMRNP LT Y

% i Section 3(a)(10)

EER G MESOTRLEL LD H 1933 # X2 (Securities Act of 1933)

Section2 (1) £ 1934 # 3 X % % 2 (Securities Exchange Actof 1934) #7244 - #

#1934 &% % 2 % i Section3(a)(10)80:7 k2 vz X "‘%J T < % (context)

03245 5. -

SRR CERR G RESIE X RFFEER

25 4% ¢ (94) % ¥ #— F % 0940000539 o
2 £ ¢(96)% F %~ F % 0960038704 55
8 2% ¢(107)2 §# %3 % 10703209866 35 o

29 £ g 190

130 15 U.S.C § 78c(a): When used in this chapter, unless the context otherwise requires—(10)The term
“security” means any note, stock, treasury stock, security future, security-based swap, bond, debenture,
certificate of interest or participation in any profit-sharing agreement or in any oil, gas, or other mineral
royalty or lease, any collateral-trust certificate, preorganization certificate or subscription, transferable
share, investment contract, voting-trust certificate, certificate of deposit for a security, any put, call,
straddle, option, or privilege on any security, certificate of deposit, or group or index of securities (in-
cluding any interest therein or based on the value thereof), or any put, call, straddle, option, or privilege
entered into on a national securities exchange relating to foreign currency, or in general, any instrument
commonly known as a “security”; or any certificate of interest or participation in, temporary or interim
certificate for, receipt for, or warrant or right to subscribe to or purchase, any of the foregoing; but shall
not include currency or any note, draft, bill of exchange, or banker’s acceptance which has a maturity
at the time of issuance of not exceeding nine months, exclusive of days of grace, or any renewal thereof
the maturity of which is likewise limited.

131 ?’E’ﬁ 3 % S RBEL2Z 2R T EHE LR AAMEF e THE 2P PP

44

doi:10.6342/NTU202401056



FUE A 3 & F b ~ % R F ~Th A cndx B & A2 095 18 1§ % (certificate of interest )

& %2152k (profit-sharing agreement ) ; E P £ 2B % ~ FA2E = & 2 G HE L
SuPE -~ FOEGR L~ L 2 % (investment contract ) ~ & A 22 8@ it iEE

ERRE G EE ES LA (RPN EAFE)Z R
BREREEAE PR A TR 2RBES L MR RLR
3

L ERAEER AR - a o b TEY 2 a0
L ATHLEHE L ERPUBALEEE RS YE PR BNEE  F
B LHEARI B R PR RAEFEE RE R REL AT RAR
R I AACEL B o LRV AERINH IV EEYRA R
e

FREHTT BRI LAETIRE R E P P B K TR 200
FREN P RAERLZ I oRWHFTEY - a3 Hbikinii THE E0 G
BF s 3R TRILGERIRARNIR 2 P2 F7 0B EY p ik
FIGT AT R F G EY Y 25 GBS FRZERAELAGE L A PR To
BE 2R Pl R 3 SN e L RGT R FET e g1 A At TS 0 £ BB
IEPE PR S R P R TR TR A RS2
WEALFALLEN > P FRMANE G S x Y 2 - Fan T AiFg A

r=

“t%&

P i‘.J] B % Z‘?“'%]H‘j;— ﬁj\'ﬁ?‘r}@ﬁﬁq \"l’}ﬁ AR “/’3'??133 °
MTREERE L B NIREZ L REN BV RE LSRR E R BT

l% F_E_,,_\ﬁgéi-i fi;‘i é.f? °

- ~ Joiner %13

TR TAR 2R I AR
Y 168 o B 850
EHpo)24% 128

FEFAFR VA EHET AL RRE S PR n];; T % | 2
Po(1996) (e s 22 (- ) 7 h@Es >’<<”_";/z*§
B2 gUa2 8 (2006) 0 ( F FE S E L rrﬂ-vj~ﬁ‘!f$—i' grRp ) (GRS
P 28
183 SEC v. W.J. Howey Co., supra note 133, at 298; Tcherepnin v. Knight, 389 U.S. 332,335-336 (1967).

13 SEC v. C. M. Joiner Leasing Corp., 320 U.S. 344 (1943).
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Joiner %7 §_ 4 % L1 Howey & % 2= & 0 9774 s EPETAAT BgE

F%%l’*ifﬁtﬂji—’ﬁé‘_iﬁllﬁ.l'gnﬁﬁoﬂ\ﬁﬁﬂ%wi? + X % Joiner 2 @M F B

AR F oA KM BEE OIEEFEF o Joiner 2 P 540 R B 3000 Bt L F

2 s

BiER Y o PRI R PIRBIREEILT T P E A RF ARSI 2

BREFL G EERIVENErERS S ETELSN L BRI R

N
N
=

PaosAggd 2R 'fqz £3p P %“'Iﬁ P F AL RIETHENE IR L iRpiu i
L IR L GE T L T A B 1933 2 L2 Section2(1)eh T A & T
FT2E ot R FR2RAEFER P LR Hanl 5§ R 3 (economic realities
test) | 1 A A4 RPN IR AT FEELMEL F o SR PRI IR 2R
PR AN LTS N e F R IR AR E o b4 & Joiner % ¢ OR% LS ﬁd B Q2 0%
%~ & 42+ F (the plan of distribution ) 3 = B 3P & ¥ 3 &2 573+ 3% F](economic
inducement ) % 2|¥7~ 4 chl4 7 5 @13 o Joiner % ¢ { TP © A R ERD
(ejusdein generis ) Y3~ P 7 H — (expressio unius ) % £ Mg 1 23 B (canonized
arguments ) ¥3 4P (FE AT HE S T A E B E P FRE L

P 52 Ml i AR A g2 AR £ p b BATH 3 K LA R
1

135 Joiner, 320 U.S. at 352-53; 4l %4 7+ ¥ % L United Housing Foundation, Inc. v. Forman, supra
note 57, 847-51 (economic realities test requires court to disregard instrument's form and to scrutinize
instrument's substance)

136 7ngp [ Gl E IR 2 (8 IS T W2 FL B BT ilﬁ;}gﬂ?'ﬁ_%ﬁ'ii;ﬁJ °

187 Joiner, 320 U.S. at 350.
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PIEnS RN F S HK 0 48 BRK L ARG 0 o

SERBERHEPRTERRARNER B RER L0 REERRIG
#4F 22 & 5 (dominating general purpose ) ~ ¥ F T ¥ &4 B FF LfFE F
ESRNPF ARG 0 A R AFOFRFP EREEYF o A Joiner k¢ 02
- LR T AN ARTR > BLRY T EF IR AR RS
e F # (naked leasehold right ) o 4o % 42 2 2R F cn& ¢ |2 7 g8 2 a3t 4] 2

G e ) #{i%WFﬁW%my##{ﬁ&?41%u@im§

ot = R A X PIEHARER FF sl > Ik A P2 BE IS FF
mEEAERI L AR FEFE

= ~ Howey %1%

Howey % >Howey % # B % & ¥ Howey-in-the-Hills Service 2> # 3% = 3t # % 2
o AP s S 8 B (citrusgroves ) > F B E D G 2 B I E A
c PR F RN EHP RS R KT M &322 % | (management
contract) » 3% % X4p &) = d 2 o 7 ehff (2 & ¥ Howey-in-the-Hills Service 2 & §
FE¥ @ ’ﬁﬂ%igﬁ%ﬁ’ﬁﬁﬁﬁiAMF@ﬁiﬁgﬁgﬂﬁ
GEXNAF LY 0 E > 2t EHHL % Howey-in-the-Hills Service =
PRFEEZ T 20 ® =& (fulland complete) | e14 = 975 4 > 7 T & Flhfd

2 R iES e fodh B 2enp d R

AR BB B RN VAR REXEMI33 EH L2 2 R B
GET THRFR 2 TR RBEFPNERY FeiR R Gk
AL FERIT e BRFY MR EE Vo TRTFEXY AT s B

% %5 (1) 25 £8 4K F (aninvestmentofmoney): (2) F & % L F >

138 Joiner, 320 U.S. at 348.
139 SEC v. W.J. Howey Co., 328 U.S. 293 (1946).
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- % B ¥ ¥ (inacommonenterprise) ; (3) & F 4 7 &2 & # (with an expec-

tation of profits ) ; (4) B2 5 & 2 Ak p 3t L 2% 4 (solely from the efforts of

others) M0 o ptw 5F & % T 5 £ X #34irz Howey test » $30 % B2 L 5 F R &F
BRI XD F R M T RS FiLG 51 Howey % 0 hdrlk

ERA IR LT ﬁ“l ARG RE M T A ‘ff] A2 BT R it A & 2

2B GEE EY

FCE A joiner % & Howey % B 3 B2 F € & cndg i =6 ¢ » < R¥ 1 ¥

P T £ B b Joiner R ¢ v kR ¥ B SRR B AT TR G

N

Ficfe ik 5 X% S Howey 3¢ » Zffrg g s TR EF ) N2 RP LS

% - Feng 3142,

(‘H}
i
-
=

P AEEr § At E P Howey Test en% = £ i T3 F A B4

-\

F 2
TR g > d AN FE R P Aok dEIZ R 2 pF S 0 Forman % i IZ‘QE]TT’ Flgt S R A U

FrRF

\_
T
d

b

< o 2% icd 2t k‘*«fl”/

Co-op City £ 95 - B % 4] ¢ Mfc » .
United Housing Foundation (UHF ) % 42 fr# e+ o 3t ¢t UHF = * Riverbay 2 & 1 4%
7 fri5 ¥ Co-op City o # & % Co-op City BEE 2 & chf e 5 M #9825 £ ~ i
. PER Riverbay 2 @ ¢ 18 ML & (stock)» 3 st BoEH ¢ 2 4 1% o § RPEF K>
Grio PR F YN LS D R AR S 2 R A

#0 B % Co-op City ek i ede = $0 ff 1 dude s B iz > § w &

Riverbay 2 7 « & 2 &£ kT 30§ FObR B R  LF P EE W L TLELE

140 Howey, 328 U.S. at 298-299.
141 Robert Hunt, Madame El Khadem, the Ninth Circuit, and the Risk Capital Approach. 57 OR. L. REV., 3
(1977).
142 Charles Schaefer, Licenses--Sales of Stock--Withdrawable Capital Shares. 19 CASE W. RES. L. REV.,
1123, 1125 (1967).
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143 United Housing Foundation, Inc. v. Forman, supra note 57, at 853.

144 Michael Davis, Unregulated Investment in Certain Death: SEC v. Life Partners, Inc., 42 VILL. L. REV.
925, 934-35 (1997).

145 Tcherepnin v. Knight, 389 U.S. 332, 339 (1967).

146 United Housing Foundation, Inc. v. Forman, supra note 57, at 851.

WA (2007) (% |3‘E{Féﬁ-$ﬁﬂﬁp‘;"{?ﬁpﬂ_$ig/i7 I%E’E‘_i\>’<</z‘&4 Ty, 58 ¥ 3
#H o F 63 o
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FRZIEXZ2ZMEPIHE 1933 238 %72 Section 2(1)2 1934 # X 2 4 2
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S i BREEHAE S R AP BN P ERY 2 k42 43 s

RiiTimik P 2RRESFEDRED T FERFT A DL R 2 LS PR
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% 2. Joiner ~Howey ~Forman % ? ¥

FNF AL 2 F 2 F R BB R R

BT AREERL AL P HEFLE A4

FHEIRLZZHEG O PRI TR I ARRR L AN LE W
FRIZZ AL d 302 e ® 1 5 fERIRERE (test) 2 2877 RS > 2+ &F
ATLFRBETEL A - R SREARFEFADNLIF AEE L AL AE R T

F_&

fo2d E AR iEInieg Hia i 2 528 (literal interpretation ) » @ # 7§ ¥

AR DR AU PR R RnL fRL B 0 A AR R R o 0 E

1R)FE3e

2818 (1994) (hEF LTV A2 EF 2P RPLES — £ WM F 2% Reves v.
Ernst & Young ¢ & ekt ) (¢ 2228 )> 378 » | 159 -

198 2 e m HFAUIBERERE-—F-P > 1?%’1;1 hF» 019928 % & f| > F 87

1% Robin Allen, Continuing Confuszon in the Definition of a Security: The Sale of Business Doctrine, Dis-

cretionary Trading Accounts, and Oil, Gas and Mineral Interests, 40 WASH. & LEE L. REV. 1255, 1256-
1258 (1983).
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1% Robert Hunt, supra note 141 ,at 5.
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160 Smith v. Gross, 604 F.2d 639, 641 (9th Cir. 1979).
161 See SEC v. Koscot Interplanetary, Inc., 497 F.2d 473, 481-82 (5th Cir. 1974).

182 William Hinman, supra note 62.
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163 F o W hir 63, F 76 -

164 Reuben Grinberg, Bitcoin: An Innovative Alternative Digital Currency, 4 HASTINGS SCL.& TECH. L.J.
159, 196(2012).

See Gary Gensler, Kennedy and Crypto, U.S. SEC. & EXCH. https://www.sec.gov/news/speech/gensler-
sec-speaks-090822

Ankush Khardori, Can Gary Gensler Survive Crypto Winter? D.C.’s top financial cop on Bankman-
Fried blowback, New York Mag. (Feb 23, 2023), https://nymag.com/intelligencer/2023/02/gary-gens-
ler-on-meeting-with-sbf-and-his-crypto-crackdown.html

187 Kevin Helms, SEC Chairman Explains Why He Views All Crypto Tokens Other Than Bitcoin as Secu-

165

166

rities, Bitcoin.com (Feb 27, 2023), https://news.bitcoin.com/sec-chairman-explains-why-he-
views-all-crypto-tokens-other-than-bitcoin-as-securities/
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2 E2Y¥ 4 (An invest-
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o
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FCiE P FRA B B ke N &3 36 Howey Test> T 32 i 5 B S

AETLEPMEF -

SEC*t 2017 & 7 * 25 p 5 % 1 4% The DAO 73 & 4R 4 30 5 k5 % R 20
HEE NS ERT G AN 0 T IR EA N GRS P2 AT » SEC

AP Ak B s fea TR E (full and fair disclosure ) @ I % &2 T o B 47 F 3P

1688 The DAO ( the Decentralized Autonomous Organization) A - BA1* o & F H4d Ethereum (17 =
) g ifffgﬁ“%fﬂ HETfeapRed e £ 2016E 60 17 p A IISE » E o £ AT
370 @ 1 12 = % (Ether)

189 SEC, supra note 44, at 4.

110 SEC, supra note 44, at 4.

11 SEC, supra note 44, at 11.
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=

HRAFRGFREG HG & 5AF F (economicrealities ) Bl if 2L £ & 77 4

172 SEC, supra note 44, at 10.

173 Benjamin Akins, Jennifer Chapman & Jason Gordon, The Case for the Regulation of Bitcoin Mining as
a Security, 19 VA. J.L. & TECH. 669, 683(2015).
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174 SEC v. W.J. Howey Co., supra note 50, at 298.

15 SEC v. W.J. Howey Co., supra note 50, at 298.

176 v,% ToRT ET M R R EEIRT AT A R BA e 2 B ETHRE S Glde oK B 2 i 1 (strict ver-
tical commonality ) ™ % B % £ + i 14 (broad vertical commonality ) - See Maura Monaghan An
Uncommon State of Confusion: The Common Enterprise Element of Investment Contract Analysis.
63FORDHAM L. REV., 2135, 2152-53 (1994).

17 Tara Mandjee, Its Legal Classification and Its Regulatory Framework, 15 J. BUs. & SEC. L. 157, 177
(2015).
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EP-EmpAirz IEH GRFTHEL RRZ2EE AE2
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*t Howey % ¢ » 2asé-se BE 23X 25 THIB2Z 5 & 2 4% (solely) &

178 Tara Mandjee, supra note 177 , at 177.

179 Deckebach v. La Vida Charters, Inc., 867 F.2d 278.
180 Justin Henning, The Howey Test: Are Crypto-Assets Investment Contracts?, 27 U. MIAMI BUS. L. REV.
51, 66 (2018).
18l 1d, at 67.
182 Paul Farmer Jr., Speculative Tech: The Bitcoin Legal Quagmire & the Need for Legal Innovation, 9 J.
BUS. & TECH. L. 85, 102 (2014).
Misha Tsukerman, The Block is Hot: A Survey of the State of Bitcoin Regulation and Suggestions for
the Future, 30 BERKELEY TECH. L.J. 1127, 1155 (2015).
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7 2. 113 (could be done prior to the investment ) » /a7 e & 01 & 5 PFEEIT 5 g

184 SEC v. W.J. Howey Co., supra note 50, at 301.

185 SEC v. Glenn W. Turner Enterprises Inc., 474 F.2d at 482.

18 Hocking v. Dubois, 885 F.2d 1449, 1455 (9th Cir. 1989).

187 SEC v. Edwards, 540 U.S. 389, 391 (2004).

188 Andrew Norry (MARCH 24, 2023), How to Make Money with Bitcoin: 10 Ways to Earn Cryptocurrency,
BLOCKONOMI.com, https://blockonomi.com/how-to-make-money-bitcoin/

Paul Farmer Jr., supra note 182, at 102.

19 Benjamin Akins, Jennifer Chapman & Jason Gordon, supra note 173, at 703.

Justin Henning, supra note 180, at 70.
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192 SEC v. Mutual Benefits Corp., 408 F.3d 737, 743 (11th Cir. 2005).

Tara Mandjee, supra note 177, at 177.
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218 SEC, supra note 44, 11-14.

219 Jeffrey E. Alberts & Bertrand Fry, Is Bitcoin a Security, 21 B.U. J. Scl. & TECH. L.1,5 (2015).
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220 Jeffrey E. Alberts & Bertrand Fry, supra note 219, at 17.
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222 The Commodity Futures Trading Commission: Effective Enforcement and the Future of Derivatives

Regulation: Hearing Before the Comm. on Agric., Nutrition and Forestry, 113th Cong. 55 (2014) (tes-
timony of Timothy Massad, Chairman, CFTC) [hereinafter Massad Testimony].

22 CFTC, In re Coinflip, Inc. et al., CFTC Docket No. 15-29 (Sept. 17, 2015).

224 CFTC, CFTC Settles with TeraExchange LLC for Failing to Enforce Prohibitions on Wash Trading and
Prearranged Trading in Bitcoin Swap, https://www.cftc.gov/PressRoom/PressReleases/7240-15

225 In the Matter of: BFXNA INC. d/b/a BITFINEX, CFTC Docket No. 16-19, 2016 WL 3137612, at 8
(June 2, 2016).

226 CFTC v. SFB et al., Complaint, Case 1:22-cv-10503 (S.D.N.Y., Dec. 13, 2022).
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227 Camila Russo & Benjamin Robertson, Crypto’s Open Secret: Multibillion-Dollar Volume Is Suspect,
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s-open-secret-its-multibillion-dollar-volume-is-suspect (last visited Jun. 12, 2023).
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23 David Lucking & Vinod Aravind, Cryptocurrency as a commodity: The CFTC’s Regulatory Framework.
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ityInfographic CommStump082321/download (last visited Jun. 12, 2023).

237 Todd W. Beauchamp, et al., supra note 234, at 12 .

238 Dunn v. CFTC, 519 U.S. 465, 472 (1997).

239 Colleen M. Baker, Regulating the Invisible: The Case of Over-the-Counter Derivatives, 85 NOTRE
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240 Salomon Forex, Inc. v. Tauber, 8 F.3d 966, 971 (4th Cir. 1993).

281 Andrew Verstein, Insider Trading in Commodities Markets, 102 VA. L. REV. 447, 455 (2016).

242 17 CFR § 40.2 - Listing products for trading by certification.

243 17 CFR § 40.3 - Voluntary submission of new products for Commission review and approval.

24 CETC Staff Advisory No. 18-14 (2018), at 4-5.
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tures commission merchant » FCM ) ¥ v & % & 32 % 12 % ¥+ (counterparty ) > F
2= e %};ﬁﬁ F & feKYC> tx=3 i ¥ CEA %2 % R4L{7 % %2 2 jz - 2020
£ 10" »CFTC~ £ RE A & ko F F 72 08 & 4237 BIitMEX 2 H 3 1 J_’g °
% > BtMEX # CFTC # FinCEN i & frf2f2% > F 4 2 # 2 E 5 %2 5%

MR LREEHE L T L CFTC £ 3 8%

29 James M. Blakemore, supra note 250, at 210 (2020).

260 5ogem X et w2570 F 33 0

261 17 C.F.R. § 180.1 (2011).

262 James M. Blakemore, supra note 250, at 211 (2020).

283 CFTC, Federal Court Orders BitMEX to Pay $100 Million for Illegally Operating a Cryptocurrency
Trading Platform and Anti-Money Laundering Violations, https://www.cftc.gov/PressRoom/PressRe-
leases/8412-21
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B RBIS B RIF R E RS R m AL pE P ol p i
#7 SEC-FinCEN # CFTC % % B ¥ = o d % [ e = F A 5 &7 F &
BBLRPR L PT RS SRE S - AR SO E RN R R R EES
SR o2 T2

¥=% CEA{* FHELREG

At ZEREEEY 2B 0T E R CEA Az TR & I

§
- CEATeh Tfi & | &

2R CEA % laif% 93 A H*H 2 e xR iR TR N A
;\mﬁ\%aiﬁ%é&\ﬂw&? Uf beda e 0T &L HA
KL HEH > ST AA REIZLaPRFE ~ #1102 2 91 F (The term “commodity”
means wheat, cotton, rice, corn, oats, barley,...... and all services, rights, and interests in
which contracts for future delivery are presently or in the future dealt in.?%®) ;o d *i%

RAT Ao FRE L HNE SOTE LG R L0

WhHEL PRI GERY TR 2 B R o LA R s kT e 9
AV ELG Gdp- EREPFFSLE LN FAVARSE - PR 19T
e Hip TR PF S KA > NG FLEFEEF YRR EF L AL

PATA(2) AN REN A (3) F 2 BPBEE R (4) P S bp

PR (5) BF M AL G IERE(6) 2 B Rl B e &

264 3w 5 A0 w4k 229 0 | 600-601 -

265 7 U.S. Code § 1a(9).

26 See, e.g., Board of Trade of City of Chicago v. SEC, 677 F. 2d 1137, 1142 (7th Cir. 1982).
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Bk e 30 F At £k s ¥ B8RS R R A L] a3

fxlfﬁﬁp% 5 B m,}gm%?

1\1‘ <

¥ & RHESPEAZ

% (security future )

RSP NRZIRECD ST ALY I RLT REE A E L
AR ECHH L AR RS A RP S PN FEE F o & 2000
# CFMA#1%® » 2 W SEC 5 7 s 2 L g ol > CFTICRIGF & p2 2 %
Wh - 2REFBRCEAZ R BEILSITNAREHZIFEIEIZY - foy
PSR L G HEEE S R N BRI R ESS L2
FRES CMEFEIEETAHN P AL PR LSk S0 2 B SEC

ARHLELD R 2 A EWMMS ¢ 2 F iR A 9% 2 WE ¢ > 2000
# CFMA ¥ §£1934 £ % 2 52 5 3@(10)iF 2§ Bas L& 7 AT §as

2o B2 e B T R B L R4 d Lz CBA § 2()(1)(A)

-

FRT > CFTC % Bpp B2 p 7 &3 FipA &4 SEC M H B M~ % 5 #
% % 2(a)(1)(D)iF 4 %> SEC $1>v i B8 1934 #3% % 2 4 2

SRAELFRREDFC RGBT G RN FLE R

FREIDELEFREAEIRT L R AL RT U3 1981 # SEC &2 CEA
@ = PpFiZ 3 A > Board of Trade of the City of Chicago v. Securities and Exchange Com-
mission - % {4 ’ﬂ*? e R I = £ N F o S o

LT AR A S B kL B2 2 gl o

2

(=2

" Mitchell Prentis, Digital Metal: Regulating Bitcoin as a Commodity, 66 CASE W. RES. L. REV. 609, 630-
31 (2015).

28 3 e A ko7 W 4RIE 257 0 F 41-42 0

29 15U.S.C § 78c(a).

210 7 U.S. C § 2(a)(1)(A): ...nothing contained in this section shall..., (II) restrict the Securities and Ex-
change Commission and such other authorities from carrying out their duties and responsibilities in
accordance with such laws.

27 %_1‘? X5 o avlifgvp_£257 ’ —" °

J
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¥o i ERARBRG
¥- B CFTC v. McDonnell %272
(=) %6|% R

2018 & 1 * p¥ CFTC 4= Coin Drop Markets (CDM = & ) v # # {7 £ Patrick
K. McDonnell §]# &4 4c % LR P EEFTAER 27 2 R FTAFHTE 2400 2 3
ERVEFRFEN LI Z LTI T RETE ¥ for ¥ 3 2 300%F0E 1] 5
Am CDM = @ Bfe R F A g 7 fom B 4T (8 0 A3 & 1E @ 3539 FRA%
TERFHPOSP pp A FEM gt 58 R386 Pl i > CDM 2
Fherdeg 0 E 2 F A @453 CDM 2 74 322018 # 1 * 4 CFTC m:& ¥ CEA

2 FEHR R 4T G ARARTT o
(=) #3#

#4 McDonnell & i# FefkAcS v k2 3 fez #5550 B3 s CFTC &4k Hul

FrEEmER 2 ARA F XA CEA RAT 2P &2 B PUHL S RAF L L

l

HF o Id L CFIC @i S HART FEFEEF » M § T 4 f Mg

PH4TE 0 EEE ~ CFTC F#EHF R -
(2) Brdi

o ERe G R R E g2 T Jack Weinstein 3t 2018 & 03 * 06 P
F 2o WTCFTC £ 3 WEF L b F MITEE 5 24402 i # (standing )
PAEBRIGBETHERIEA R - KNS E R Eap 5 (goods)r £ W E iR
(store of value ) ~ & f < % (monetary exchange) cP4F 7 » ¥ B I3 % 7 % & 4%

HFPE R ARER PLAAF SO TR 2 uh 0 A

272 See, CFTC v. McDonnell, 287 F. Supp. 3D 213 (E.D.N.Y 2018).
213 14, at 232.
274 14, at 220.
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CFTC 2 B £ 8 f%>3u5 CFTC 3 4 ¥/ 2 R &7 F 2 pM b 7 F2 vz

%ﬁ?

\L
N
\'.U\¢

CSE S S A

d 0B B CEA i * %9 » £ 4 CDM 2 @ % & » CEIC ieAn b

B {TE CFTC " {2 2 B & @I 3 Fanvdfi S (7 2817

EH 0PI AR CFTC 28 6 s if— Ao S AR 25 £ 5 § 7

A3 Ed 2k § CFTC ¥ CDM = 2 434 i7 & Patrick K. McDonnell £77¢

P12 40 4 (preliminary injunction) 3> ZF H@F 42+ 235 52 % -

PR YA FRCEA ¥ laF 9 ARG S22 L&V @E L |

AEBE R 2 BAEAIN P SEIUERY - 8 N3 CFTC -t m il 2

2
Frank Act 2371 » CEA B¢+ CFTC ¥ &-43#p b Z g pmd g & gorrekz T

b iEH mi,#%ﬁ%%ﬁmo

%= P CFTC v. My Big Coin %278
(=) #¥FR

BB A R - B A R hEE A &3 4] @ % 7 TMyBig Coin (T

FMBC) > % pBEME2 4w €& %7 2 > ;% (omitting material facts ) 2

T AR MBC A2 S F §H 2 mAUL | R AEF £ 4 #H(backed by gold)

AL Pz Mastercard % 2 Hi# o 2 FP - 3T LA B MBC

¥2 18 5 % MBCtha 2 B A4 224 252 B 9279

(=) #3#5

275
2
2

NN
o

7

278
279

X

Id, at 228.
Id, at 223.
Zach Johnston, Commodity Futures Trading Com'n v. McDonnell 287 F.Supp.3d 213 (E.D.N.Y. 2018),
29 DEPAULJ. ART, TECH. & INTELL. PROP. L. 149,152 (2019).
CFTC v. My Big Coin Pay, Inc., 334 F. Supp. 3d 492 (D. Mass. 2018).
Id. at 492-494.
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g LS H CFTC § s L4 H3s CFTC &2 w2 Ik ) A3
4 (claim)> 3 d ¥ MBC & 2t % B CEA “r. %2 5 520 8 = » 44 7 pefibss i
BTz TTHARIGLEYy,, - #FRANE &2 ¢ 7 MBC (‘contracts for future
delivery’ are indisputably not ‘dealt in’> My Big Coin) ; 281 o & té4t 2 :n 5 CEA 7 &
T AT B4k %8 (fraudulent market manipulation ) » 24444 & e e (sales
puffery): & 2 122 > 2 An kb & 222005 @ 6> 305 CEA AR BB 0 204 4
EMMEG . M A ¢ 7 mARE T 5 237 (prohibited fraudulent manipulation but not

fraud without manipulation) 283 -

(=) i

v

FIini t 2 F MBC 2% 5 CEA #1f£2 3 & CFTC % 7 5379 2 4 5k
Bl E P ERENAET RN R Fl AR RS ¢ R4 CFTC v - 5H4p B (7
AEPHZEE S LT REEERS 2P 222 chh i f MBC Ta )
b 3 7r o (2 CFTC M Ay 0 B3 3enis 0 3T MBC 5 F &5 2 o™
A 4% CFTC sy » 305 2 AL Tafnl @ 7 LR TAl5 - ¥ TR -
WA AT B H &A% ) A a5 (onthe theory that the statute defines com-
modities by category rather than "by type, grade, quality, brand, producer, manufacturer,
orform") > m "33 (livestock) | 5 > F3 H F G apg bap SHp > Tk 723
BE e R R 2D FENRH YA T 2L CEARFZTE & R A

@ Pl a% o plit MBC X & [ & Ap b 0] (d sn B [ ) 200 4

*S‘rt

E
3E

CHHEF S & MBC AP RRLE S

280 Id. at 494.

281 Defendant Randall Crater and Relief Defendants’ Memorandum in Support of their Motion to Dismiss
the Amended Complaint at 5.

282 CFTC v. Monex Credit Co., 311 F. Supp. 3d 1173 (C.D.Cal. 2018).

28 Defendant Randall Crater and Relief Defendants’ Memorandum in Support of their Motion to Dismiss
the Amended Complaint at 14

284 CFTC v. My Big Coin Pay, Inc., supra note 278, at 495.

285 CFTC v. My Big Coin Pay, Inc., supra note 278, at 496-497.
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=P FREZH
CFTC #t4c % b enfls & 2B~ 3 4§47 (strong enforcement )% 7 # % (no harm)
Jo %86 o 55 4 #HiE2>w  CFTCiT kR & ’F‘.' AP KR ALE R LT F

o e pECFTC S 50 AR riein 2 D) § Eplat > £ g = paiiio b

g

A #_(Bitcoin £ 4 T PG By 2P M2 F %K F LabCFTC) % 7 5

BB R R B E FEPT R 2 T LA % R AR R
AOEEE D R G B L FILE AJL BRE R f LR FERIN R

EORDERET RRAT ALAE T BREE B2 g 4l o

d 35 f ok 2 7‘;"3 Bk EED w2 CFTC & 2 4cf » & F]t CFTC A

N
s
¥

=

<k

!

1
_—
qu

%’5&15’%\"‘ i‘F\c Ao X % SR PES %’pﬂﬁldﬁ'vruﬁ%ﬁ
TR Eﬁ;@*; & @ % CFTC ¥ rg ¥ ( 5)4c : CFTC v. McDonnell % 12 3 CFTC

v. My Big Coin % ) » CFTC 4 /4 5 st & 752280 o
P CEEIER?

CFTC 8% % 2014 & T§eh 2 # Rl { §7% » CEATH & 2 TH* =
CFTCE;_F » ¥ Jl’L%é’—rr ?:)( L—#Brﬁgd\)ﬁaﬂ\”‘?é‘ o %Fg’l—[‘_p_?/j—lul ’}'EJ 288,,{&_’-@
Folp2 > 77 Far CFTC iz 2 i & « R a § FE /NP5 CFTC £

AT FH 2k A (legal basis) 2o

#wEFes CEA % laifd Omeex gs|Bhnsid fF8pMH+F &
(subsets) » f& F B e & TF 1 » 3% 0% 30 2 P45 0% 4% 47 ] (all other goods and

articles, except onions . . . and all services, rights, and interests . . . in which contracts for

66 Mz A Y EARBEITED LI FFELLE (07/17/2019) (2019 £ RMEHF € FRF &P F 2
PEAR VPG L RS ) F 1o

287 James M. Blakemore, supra note 250, at 210.

28 LABCFTC, CFTC, A CFTC Primer on Virtual Currencies 4, 8 (Oct. 17, 2017). In re Coinflip, Inc.,
CFTC No. 15-29, 2015 WL 5535736, at 3(Sept. 17, 2015).

289 Alen Kogan, Not All Virtual Currencies Are Created Equal: Regulatory Guidance in the Aftermath of
CFTC v. McDonnell. AM. U.BUS. L. REV., 8, 199,219 (2019).
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future delivery are presently or in the future dealtin) 20 o f& 2 H @ 2 - LR B4k
HERENIEPENFATF FH DA FREF R R TR
B PRI e B 2 oap g b FERRSRE AR e e gt b P ey e Rt IR

T KA A R SV E o PR LG H - i R

}fgz .;ﬁ% L ﬁﬂ}%‘] e ,g\,:rMZQlo

EHle VIt EREHFEG 0 VAr CFTC v

AN

s 3w H 2 FREGZETH
McDonnell % > 2z s CFTC 3 ¥ W% 5 25 X ¢ Mt 5 &
PgUik T W PTG S A SRR WALk v g B
TP m AN EENELTE §RBITLE &2 0 & United States v. Valencia %

oA ruR HoPLAXRF 2D R A RFmFE » CEAF &2

o RFE P LAY EE TR T HALHIARFHME SR L 0

z

/r\]-
T

o
aRf

& CFTC ¢ #fg11 #h (fell outside) o p Fgipis RALi2 B w > # fady 112

‘*q\

Al B~ ¥ 3 ke (fungible) £ p 1990 A= h e N7 S B F TR

[

BTN MR RARL 2P R R AR AL X RER A A K hopt 29

FRE e gt el 8 R P ¥ Re 7 ATRY T LPIRTE
R E R T Tap 2% 92 % 7 5 (designated contract market,
DCM) we§ R g f3f 5 CEA T 27 & o iz s §383F 5 F HE § F (anti-

regulatory virtues ) 2 7 £ iz ¥ it £ H 2 HEHF A S KAy g i mBRE j 2

RpFFOEAFRPIFET 2 CFTC AP ok B HE [ A aiFd £ 73

2% David E. Aron & Matthew Jones, The CFTC's Characterization of Virtual Currencies as Commodities:
Implications under the Commodity Exchange Act and CFTC Regulations, 38 No. 5 FUTURES & DERIV-
ATIVES L. REP. NL 1, § II-A (2018).

291 Mitchell Prentis, supra note 267, at 631.

292 CFTC v. McDonnell, supra note 272, at 229.

293 United States v. Valencia, 394 F.3d 352 (5th Cir. 2004).

2% Valencia, 2003 WL 23174749, at 4.

2% Valencia, 2003 WL 23174749 at 8.

2% David Lucking & Vinod Aravind, supra note 233, at 2.

84

doi:10.6342/NTU202401056



B#WACFTC = 8~ P ir2 Afa >~ S FHE T 2345 # B
CEA T2 f &l 23, 4.7 8 ﬁ;'ri:%?ﬁé%fi&? =@ * CEA #75 2}
FoAEETIHEAN  BEEA AT FLF R Ao s T 2 LE
REFZRZFEZF R AP rr i * SERREFZRIIMELNFLLETR &

TR wdE s CEA T 2 Ap M AR -

$-4 CFTCH®»“#%2E¥ >4

Thodit o W EFRITLE T2 mm A e £ & v £ 5#en (indisputable)
EHRIE DS - & R R AR R0 L ML LR T A §
SRR A REA TP E O Bl R B 2 2 RARTAI P E R &

AP BT A PR 7 2 GRAE o

PR S oo REE A RM A - LI ERCFTC T
FOAALH R CFTIC HERL 2 P2 RIS BRI FH IO 25

B IR SR Gt 2% 4 CFTC sui T B Rl fne i §

@

FTC 7+ A Tt @ & 4 B4Rl [ ehd AT md) > FCFTCE AT BT F M

BE W hibF A AR O shie 2 L SR Fden £ CFTC £ § ahd

Beherd B b At g A R 30 CFTC 4 f 3 B #2150

297
298
299

©

Zach Johnston, supra note 277, at 161.

James M. Blakemore,supra note 250, at 226-27 (2020).

PARZE A EANRBESTFDE A S FREALE > wh3L 2860 F 11
300 G40 2017 # 4B EHER L 97 (CBOE) 2543 w3y § o
Down D. Stump, supra note 236.

©
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ﬁ%i?ﬁy?%ﬁi{fﬁgiiﬁiim’%&$ﬁ%§$i’4§?§25

oo DB Oldo D ERE W B BB 9T Kraken ' A3 E R
AP ZFCM o 2 EF 2 5o h#d b2 4 o 4 CFTC At 125 § £ A enhd T 5
30 LB SRR 0 CFTC { £4 & (74 14 3385 2 P40 R 7 A
L2 AN 5 FCM > e e i 24 #85 CFTC ixd v

# MR 7 § 5 ¢ (National Futures Association) ¢ B 71230 -

¥
1y

#x  CEA hF @R F v iR T

5 i CFTC g F 4837 118 S8 §3 S8 m 3 #% 2 £ CEA ¥ 6 i

R kLU € AU

B % > CEA % 6¢ %4 2_: [ It shall be unlawful for any person to offer to enter into,
enter into, or confirm the execution of a transaction described in paragraph (2) involving
the purchase or sale of any commodity “for future delivery (or any option on such a trans-
action or option on a commodity) or swap” if the transaction is used or may be used to— | °
Al ER 204 R 1AL R e PR R f A H AL gy &
HEBA L A AR F AR AR R F R R R
2 E2%% a3 CEA % 13(@)iFERT & F ¥ 6¢ EH 0 ¥ A TR 100 F AT F AR

2 10 # 10T F B A2 £ 50

£ CEA % 9% 1 MP FER 20 "1t shall be unlawful for any person, directly

302 John L. Douglas, New Wine into Old Bottles: Fintech Meets the Bank Regulatory World, 20 N.C. BANK-
ING INST. 17, 59 (2016).

308 CFTC Imposes A $1.25 Million Penalty against Kraken for Offering Illegal Off-Exchange Digital Asset
Trading and Fuailing to Register as Required. (Sep 28, 2021), https://www.cftc.gov/Press-
Room/PressReleases/8433-21

304 CFTC Charges 14 Entities for Failing to Register as FCMs or Falsely Claiming to be Registered. (Sep
29, 2021), https://www.cftc.gov/PressRoom/PressReleases/8434-21

305 7 U.S.C. § 6¢(a)(2): A transaction referred to in paragraph (1) is a transaction that—(A)(i)is, of the
character of, or is commonly known to the trade as, a “wash sale” or “accommodation trade”; or(ii)is a
fictitious sale; or(B)is used to cause any price to be reported, registered, or recorded that is not a true
and bona fide price.

36 7U.S.C. § 13(a)(2).
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or indirectly, to use or employ, or attempt to use or employ, “in connection with” any
swap, or “a contract of sale of any commodity” in interstate commerce, or “for future
delivery on” or subject to the rules of any registered entity, any manipulative or deceptive
device or contrivance, in contravention of such rules and regulations.. B (mer B
%ﬁ@%%&“%ﬁ%6%L@Qﬁ\%%EF%%&%&ﬁ@iﬂ%%ﬁL@

FE2ZO 3 MR TrFRAdiv2 TRA 28T [

¥

FUHRIBZDEL 2 ﬂ??u%ﬂi%ﬁ&“9$“lﬁi@$@*

7 inconnectionwith (£2...F B B2 ) S fAPEds 2 F > I ¥ e acontract of sale of

any commodity {67 *VEE AL ¥ F 0 F BT CFTCH 7 &4 [ 2 3

i/g“]{‘ "% T'IFIJ b &J_éi_,;,_i_,}s 2

=
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&
T
“k
o
¥
F_k
et
9
3
=
paci
=

¥

i

# CEAZpP#RLEFHPELS

l}”‘x%”’—“*\m’\pi,é\ﬁ\%}ligz Jﬂ,\@,g;‘gwm]ﬁg %"%?:’“——P/ﬁ_j‘
THmA ko2l ARSI FEP LIS R LLAEHeF A AR Y B

T 2

IEEPREE MR L 0 F5 805 £ < 0 (material ) ~ 222 B 0 (nonpublic)

ViR

=
3

ALSHEIOFEPFFEFANA SRR F R B P EEER et R
#1023 4R (aregime ofunlimited trading ) % o £ {5 B § BBRAy I A &7 3+

L%‘&j’iﬁi ,.’l,.-f %ZZ‘ r{iﬂ-/z‘ %("l B IIBOQ

FORIRET 2 Lk B CEAZiFrd o AR ARG PRI LP R -
232009 & &£is B R T > CFTC $08 f 3 H2 P 82 b F4- » 0=
2 ez fi B e 4310 £ 51 2010 £ Dodd-Frank Act 7% % 3% 4145 » 4 %P8 SEC &

FHP RS F2 Tl > P B S TR AT E AT

%07 7U.S.C. §9(1).
38 CFTC, A Study of the Nature, Extent and Effects of Futures Trading by Persons Possessing Material,
Nonpublic Information 54 n.10 (1984).
309 Andrew Verstein, supre note 241, at 466.
310 Andrew Verstein, supre note 241, at 463-64.
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G 305 ARLLRPRGSD Facr s 1 LEfL g 2

WRARMAI AT FERBEERRIZTAPRII PRI 0 G5 EEEERN
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v AR AR R R R TAIM R ARBELZE 157 L 1 2P [ R

2% 107 Ewum e B ARR T L o B RZ A EEXTFFREFRG TR o
AP R ZEAGT AL PR IEFERZ AT REARE LS B
E-3 S EE RS %y§@ﬁ§§agygxﬁi&iw’ﬁﬁwi@%ﬁu

2GR R UT R RS

CFTC2 £ ¥ ARV EFELTHE=8 5- »CFTCEZ AR A b e
82 CEA 3 £ 2B SV Fv FREH L LA > A SECHEHET F B &
R ER AR g) - TR
W2 p o ™33

T o %= > 2 5 CEA R T2/ SRR MY L A 4p

JAN

.
MOFTC 48 2 #5fE - 52 » CFTC £ R % @R[ 7 3 2 o
B

St

B PR D F ol o v PR S L

EFARZFRFAG CER S QRS DRRLL TR EEERT

811 Andrew Verstein, supre note 241, at 464-65.
AN HEELE S 10(b)iF2 4248 2 FEE € 41577 RulelOb-5- E_5 T & :¥40i% % o Rule 10b-
5 ”It shall be unlawful for any person, directly or indirectly, by the use of any means or instrumentality

of interstate commerce, or of the mails or of any facility of any national securities exchange, (a) To
employ any device, scheme, or artifice to defraud, (b) To make any untrue statement of a material fact
or to omit to state a material fact necessary in order to make the statements made, in the light of the
circumstances under which they were made, not misleading, or (c) To engage in any act, practice, or
course of business which operates or would operate as a fraud or deceit upon any person, in connection
with the purchase or sale of any security.”

313 Andrew Verstein, Crypto Assets and Insider Trading Law's Domain, 105 JOWAL. REV. 1, 16-17(2019).

4 R RATHES L “*ﬁé:’%‘r’;wﬁg B 47552009 & 10 * £ 5%

315 ir’g"’ X2 h Ao kit 2570 F 28
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413 Internal Revenue Service, IRS Virtual Currency Guidance : Virtual Currency is Treated as Property
for US. Federal Tax Purposes; General Rules for Property Transactions Apply, available at
https://www.irs.gov/uac/newsroom/irs-virtual-currency-guidance

44 See U.S. v. Ulbricht, 31 F.SUPP.3D 540, 570 (S.D. N.Y. 2014).

45 See 18 U.S.C. § 1956(c)(4).
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485 FATF, supra note 79, at 13.
486 FATF, supra note 79, at 14.
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