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Abstract

It’s been 24 years since the Small Claim Procedure was launched in 1999. The
establish reason to it is “It is still complicated for the small claim dispute. Resulting in
failing the need to simplify the process and popularize. In order to thoroughly carry out
the idea of guaranteeing people’s property rights, litigation rights and solve the case in an
efficient way, the legislations in England, United States, Korea, Australia, Singapore and
other national laws are considered to update the Small Claim Procedure.” Based on
personal litigation, the system enables citizens to exercise their rights to the substantive
law without engaging a lawyer. The Small Claim Procedure can also been viewed as one
of the lawsuit that are closest to the daily life of people to some degree. One Japanese
scholar has pointed out that a country’s procedure for handling Small Claim is an
important touchstone for observing whether the country’s litigation system is friendly to
its people.

Our regular proceeding, Summary Procedure, Small Claim Procedure was planned
based on the characteristic of civil property cases in order to exercise people’s rights with
an appropriate system according to substantial interests and case category. When the
litigation procedures are not simple enough for people to understand, people can
inevitably be afraid to use the litigation system, resulting in people disconnecting with
the system and resources can be occupied by people with legal knowledge or people who
can comfortably afford lawyers. If the sentencing period takes too long, people’s rights
are not going to be realized quickly and the already small benefits may be eroded by the
long-lasting procedure. It can been seen that the build of Small Claim is not only
protecting people’s property rights and litigation rights but also guaranteed equality

among people’s access to the litigation, which echoes the intention of the constitutional
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law to ensure the basic rights of citizens.

Japanese law will be taken as a comparison to study and review our Small Claim
system. Chapter 2 and chapter 3 will focus on the study of Japanese system. The first
section of chapter 2 will discuss the establishment of Japanese Small Claim and the nature
of small claim in Japan. The second section discusses the applicable requirements and
restrictions of the Small Claim System in Japan. The third section will be focused on the
preparation procedure before the Oral Argument Date. The fourth section is going to
discuss on the famous “one date trial principle” in Japan’s Small Claim procedure and
introduce differences between Small Claim procedure and the normal issue coordination.
The method of implementing the principle of one-day-trial in Japanese practice and the
timing limit of Evidence investigation is also discussed.

The first section in chapter 3 focused on solving the dispute. In order to enable the
parties to understand the judgement quickly, Japan also stipulate that the judgement
should be announced on the date of trial, which is called the “promptly adjudicate
principle”. To urge the debt to voluntarily performed, Japanese also stipulate that some
certain cases can be “payment by installments adjudicate” and “replace reconciliation by
adjudicate”. We will discuss on the theoretical basis and applicable requirements of such
judgement. We will also include the research on the facilitation of small claim cases to be
a reference for our country. The second section discusses the prohibition and objection
review in second instance of Japanese small claim case. This section also discusses the
reason to objection prohibition and introduce the judgement procedure after motion of
objection. The last section will introduce the small provisions on the enforcement of Japan
Small Claim procedure.

Chapter 4 and chapter 5 will focus on our legal norms. Chapter2 and chapter4,

chapter3 and chapter5 can be contrast between ours and Japanese norms. Chapter 4 will
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first discuss our planning process and jurisprudential basis of Small Claim procedure. The
second section discusses the applicable requirements and restrictions of Small Claim
procedure including practical controversy of splitting cause of action, amendment of
claim and counter-action. The third section will discuss the special provisions of
“prosecution and notice of trial”. In the last section, we interviewed the practitioners and
concludes the reason why it is difficult to put an end to the discussion to Small Claim
procedure of our country and propose suggestions to current operation.

Chapter 5 section 1 focus on the judgement of Small Claim in our country. In
addition to our country’s law which stipulates that judgement of Small Claims may not
be recording the reasons for judgement, the judge can make a fair judgement without
investigating the evidence under legal circumstances. We also discuss the legal basis of
this kind of judgement and respond to many questions from the scholars. Article 436 (21)
and Article 436 (22) stipulate, respectively, that "a judgment on waiver of partial payment
by consent of the Plaintiff" and "a judgment on addition of amount by voluntarily consent
of the defendant”, such provisions actually encourage the parties voluntarily perform and
avoid enforcement procedures. These are also discussed in this paper. The second section
emphasize on the second instance of Small Claim procedure. We will discuss the structure
and nature of our second instance. Also, the reason why the parties are prohibited from
changing or filing counterclaims and the justification basis of update right as well as the

practice and theory points will be discussed. Chapter 6 summarizes the whole paper.

Key words : Small Claim Procedure ~ Litigation In Person ~ Cost Equivalence ~ One Date
Trial Principle ~ Integrated Trial ~ Conciliatory Judgment ~ Small Claim Procedure’s

Second Instance

\
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