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Abstract

Civil litigation on securities fraud cases emerges endlessly in practice. Besides the
actual wrongdoers, corporations frequently become targets of plaintiffs' claims for
damages. Cases involving general securities fraud, financial statement fraud, and
misrepresentations in prospectuses. However, analyzing court decisions reveals that when
a corporation is a defendant, courts rarely provide specific discussions on whether or why
it must bear liability in individual cases. Nevertheless, corporate compensation costs
ultimately fall back on the shareholders. Simultaneously, imposing excessive liability on
corporations may mitigate the accountability of the actual wrongdoers. Therefore, the
justification of corporate civil liability for securities fraud is a critical issue. This thesis
argues that to impose justified civil liability on a corporation, determining
its culpability is crucial. Through examining current laws and civil cases of general
securities fraud and misrepresentation, this thesis analyzes why corporate culpability
determinations are lacking and proposes integrating them into the overall liability

assessment process.

It finds that the reasons causing the lack of corporate culpability differ between
general securities fraud and misrepresentation cases. For the former, courts mostly rely
on Article 28 of the Civil Code or Article 23, Paragraph 2 of the Company Act to impose
joint and several liability. For the latter, under Articles 20-1 and 32 of the Securities and
Exchange Act (SEA), the issuer bears strict liability. Accordingly, this thesis proposes
returning to the elements of Article 20, Paragraph 1 of the SEA to determine corporate
liability for general securities fraud. Addressing the difficulty of determining a
corporation’s subjective elements, it references U.S. practical developments and doctrinal
discussions on corporate scienter under Rule 10b-5. Ultimately, it suggests that the

supplementary framework proposed by U.S. scholars, which infers corporate scienter
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based on supervisory duty, is a valuable reference for Taiwan. Through this
supplementary consideration of corporate supervisory duty, room can be created to adjust
the determination of corporate subjective elements within current judgments. Regarding
misrepresentation, cases involving financial statements and prospectuses require separate
discussion. For misrepresentation in financial statements, this thesis suggests the issuer's
strict liability could be adjusted to a presumed negligence liability with strict exemption
defense. This provides room to consider culpability without overly mitigating the issuer's
supervisory duty over financial reports. Lastly, regarding misrepresentation in
prospectuses, since the issuer is a transaction party, strict liability itself appears to carry
the implication of restitution for unjust enrichment obtained through misrepresentation.
Thus, while it is widely argued that the scope of Article 32 of SEA is overly restrictive,
this thesis suggests it may be premature to adjust the issuer's strict liability before

amending the law to clarify its application.

Ultimately, this thesis attempts to integrate corporate culpability into the liability
determination process. However, since Article 28 of the Civil Code and Article 23,
Paragraph 2 of the Company Act serve as the statutory bases for corporate tort liability,
their interaction with the SEA affects the overall extent of corporate liability. Accordingly,
this thesis raises a reflection: should a corporation bear full joint and several liability even
after fulfilling its due supervisory duty? While directly excluding joint and several
liability when a corporation has fulfilled its duties seems unrealistic at present, the
concept of corporate subsidiary liability proposed by scholar offers a moderate alternative.
In summary, determining corporate culpability could provide room for further reasonable
adjustments to the extent of corporate civil liability for securities fraud.

Keywords: securities fraud, due supervisory duty, culpability, corporate scienter, strict
liability, joint and several liability, corporate civil liability.
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BB E25° 90

55 Basic Inc. v. Levinson, 485 U.S. 224, 238 (1988). “Under such circumstances, materiality will depend

at any given time upon a balancing of both the indicated probability that the event will occur and the
anticipated magnitude of the event in light of the totality of the company activity.”

6 Tsc Indus. v. Northway, 426 U.S. 438, 445 (1976). “The question of materiality, it is universally agreed,
is an objective one, involving the significance of an omitted or misrepresented fact to a reasonable investor.”

ST Re bk 3£ 380 B 170-171 ©
8 Basic Inc. v. Levinson, supra note 55, at 232.
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RRER AR AR R ERERFRREFREG R REMERERE 151 8
B 3020194 -
2 Kardon v. National Gypsum Co., 69 F. Supp. 512 (1946).
POAMARF@NBRA  FERER T B39
4 Kardon v. National Gypsum Co., supra note 72, at 514.
R 32T B27 ¢
76 Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723 (1975).
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7 Blue Chip Stamps v. Manor Drug Stores, supra note 76, at 731-733. &+ # 3758 @R LK » A E AR
H R 1933 43 4% Section 11(a) & 1934 F3 4 X 5 7% Section 9 ~ 18 F#L5€ » 45 i H #if R 48
MENBEZBEMEFRRALE > THRPNTEEFABESZIA ERXFRHERBEEZ SR -
See Blue Chip Stamps v. Manor Drug Stores, supra note 76, at 735-736.

8 Birnbaum v. Newport Steel Corp., 193 F.2d 461, 462-464 (1952).

7 Blue Chip Stamps v. Manor Drug Stores, supra note 76, at 730-731, 733.

80 Blue Chip Stamps v. Manor Drug Stores, supra note 76, at 738-742. &t¥# A £ M4z 3% R AL
RE - AEHEABA/ETERIEOEIRARATETRARE > BERE 1933 FE55% Sectlon
N@QFNEFZEHE X RERAEFRER > MIEABEERF RKHEALE - See Gary J.
Aguirre, Closing the Fraud-Free Zone on Errant Gatekeepers? 28 DEL. J. CORP. L. 447, 465-470 (2003).
81 Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976).

82 Ernst & Ernst v. Hochfelder, supra note 81, at 193. “...a private cause of action for damages will lie
under § 10(b) and Rule 10b-5 in the absence of any allegation of "scienter"- intent to deceive, manipulate,
or defraud.” MM A RARX A ARG AN G > FEAXEWEF G E —RAELRZTIEFFRK
EB B o

8 Basic Inc. v. Levinson, supra note 55, at 247. “An investor who buys or sells stock at the price set by the
market does so in reliance on the integrity of that price. Because most publicly available information is
reflected in market price, an investor's reliance on any public material misrepresentations, therefore, may
be presumed for purposes of a Rule 10b-5 action.”
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8 Jill E. Fisch, The Trouble with Basic: Price Distortion After Halliburton, 90 WASH. U. L. REV. 895, 901
(2013).

85 Jill E. Fisch, supra note 84, at 901-902.

8 Basic Inc. v. Levinson, supra note 55, at 244.

87 Basic Inc. v. Levinson, supra note 55, at 246-247.

88 Basic Inc. v. Levinson, supra note 55, at 253.

8 Basic Inc. v. Levinson, supra note 55, at 258-259.

%0 Jill E. Fisch, supra note 84, at 911.

o1 Mark Klock, The Enduring Legacy of Modern Efficient Market Theory After Halliburton V. John, 50 GA.
L. REV. 769, 771 (2016); Donald C. Langevoort, Basic at Twenty: Rethinking Fraud on the Market, 2009
Wis. L. REv. 151, 161 (2009); Jill E. Fisch, supra note 84, at 913.
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92 Cent. Bank, N.A. v. First Interstate Bank, N.A., 511 U.S. 164 (1994).
93 Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, Inc., 552 U.S. 148 (2008).
%4 Janus Capital Group, Inc. v. First Derivative Traders, 564 U.S. 135 (2011).
95 Cent. Bank, N.A. v. First Interstate Bank, N.A, supra note 92, at 175.
% Cent. Bank, N.A. v. First Interstate Bank, N.A, supranote 92, at 175-178. A EZEREERZAHRE -
ORI L AL BEAT RAZEBY) AR EGRABIT O EITHRZ B B3R AR ER
Z I mE > AF 1934 3% A5 X 5 & Section 10(b) P "directly or indirectly” X F A2 5% 2 6,48 Bh 3K
HEMAT AR L 0 EIEBE FRTRZAFE o See Cent. Bank, N.A. v. First Interstate Bank, N.A, supra note
92, at 192-193, 198-199.
97 Cent. Bank, N.A. v. First Interstate Bank, N.A, supra note 92, at 180.
%8 Cent. Bank, N.A. v. First Interstate Bank, N.A, supra note 92, at 191. “The absence of § 10(b) aiding
and abetting liability does not mean that secondary actors in the securities markets are always free from
liability under the securities Acts. Any person or entity, including a lawyer, accountant, or bank, who
employs a manipulative device or makes a material misstatement (or omission) on which a purchaser or
seller of securities relies may be liable as a primary violator under 10b-5, assuming all of the requirements
for primary liability under Rule 10b-5 are met.”
% Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, Inc., supra note 93, at 157. A RERE B AL E
> A3 A Central Bank £ FRATH T E RS RGERARATRL > WRARFTHFZARE > #f A
# XA Central bank £ 2 332 4K 45 A 45 3% 18 A Z 4 - See Stoneridge Inv. Partners, LLC v. Scientific-Atlanta,
Inc., supra note 93, at 169.
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Atlanta, Inc., supra note 93, at 174-175.
101 Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, Inc., supra note 93, at 158, 167.
102 Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, Inc., supra note 93, at 159-160. #8 Bf 3133 4 3¢
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1% #8 - See Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, Inc., supra note 93, at 171.
103 Janus Capital Group, Inc. v. First Derivative Traders, supra note 94, at 141-142.
104 Janus Capital Group, Inc. v. First Derivative Traders, supra note 94, at 142. “For purposes of Rule 10b-
5, the maker of a statement is the person or entity with ultimate authority over the statement, including its
content and whether and how to communicate it.” WA E R E & L E A 324 AFF R85 AEFE Rule
10b-5 2 X & ° 3R ABEEH I B RMEZ " make”[REMABAHN B E R T RMLEF REATH
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15 o See Janus Capital Group, Inc. v. First Derivative Traders, supra note 94, at 149-150.
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national securities exchange or any security not so registered, or any securities-based swap agreement any
manipulative or deceptive device or contrivance in contravention of such rules and regulations as the
Commission may prescribe as necessary or appropriate in the public interest or for the protection of
investors.”

07 #4674 > 32320 A3l
108 #4674 > 32320 A3l
32

doi:10.6342/NTU202603684



B X LB ATERZAT A B R TR ARAF B4 R A A N R # TR =R
4 REEAMELRIHHIEMGE AR EEAIBET > ATHEATA  atb AIES
FiEk BRI EFRBRITA DHEZFEAFRTRE ) REABELFETIR
B RBRREHREREN > EAFIAREZHR - cH_FEMITA - EHIBER
B HIAE AR RKEHZEFH > MK Rule 10b-5 RE > HELEHEF
AHRZATH BB EZITAES A HFERRITE - BABRRHEZI R TR
AR T B AT A1 o BT AR IRB AR RN B L 2B 5 HITA R
ZOMBLEMT SR APEANELATHEXELRRE EHRITATAEA TR
Moo AR I RBBERES 20145F | HEL 0 SHUARAMIEHZ T X AESH
VERRE L3k o HJBEE > Rule 10b-5 AT X B HRFRAITARE  FELASNER
D UABIBGAT R > HLENTH L ANER ) RIBYIRAE £4T4 > TFTHA Rule

10b-5 Z i@ A 2 fa 112 -

FZREARAZABBAEN —HAERFRABLZLE

U EHNER —ARFERGRZANA  TRERBBEEREH 20 45% 1 AR

B 5 VAR ERN I HE - HER—BRAEHREZZERLE  TE LS
NG RIBYSITE MEOBRRAERERLE  BBEAS 157 4% 155 452K

9
BR G RARMRIEBRE > RIS HNR R 5 RRHIRBITARTAEREE 20 14
z

W AE R R

i
—_
S

S

109 17 CFR § 240.10b-5 (2025) : It shall be unlawful for any person, directly or indirectly, by the use of
any means or instrumentality of interstate commerce, or of the mails or of any facility of any national
securities exchange, (a) To employ any device, scheme, or artifice to defraud, (b) To make any untrue
statement of a material fact or to omit to state a material fact necessary in order to make the statements
made, in the light of the circumstances under which they were made, not misleading, or (c) To engage in
any act, practice, or course of business which operates or would operate as a fraud or deceit upon any person,
in connection with the purchase or sale of any security.”
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250 Ernst & Ernst v. Hochfelder, supra note 81, at 193. “We granted certiorari to resolve the question
whether a private cause of action for damages will lic under § 10(b) and Rule 10b-5 in the absence of any
allegation of "scienter"- intent to deceive, manipulate, or defraud. We conclude that it will not and therefore
we reverse.”

25! Ernst & Ernst v. Hochfelder, supra note 81, at 197. “The words "manipulative or deceptive" used in
conjunction with "device or contrivance" strongly suggest that § 10 (b) was intended to proscribe knowing
or intentional misconduct.”

252 Ernst & Ernst v. Hochfelder, supra note 81, at 197-198.
253 Ernst & Ernst v. Hochfelder, supra note 81, at 199.
254 Ernst & Ernst v. Hochfelder, supra note 81, at 198.
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