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Abstract

Contracts play an important role in commercial transactions. As more and more
firms establish long-term relationships to conduct transactions, businessmen enter into
long-term contracts more often than before. For circumstances change constantly,
contracts must be flexible enough to facilitate transactions between two parties, or
contracts will be useless. Therefore, how to keep a flexible contract in a changeable

economy is a vital issue in contract law.

However, in Taiwan, the contract law scholarship does not pay much attention to
this issue. On one hand, the scholarship has pointed out that some contract relationships
last for a long time so that it should be regulated by different ways. On the other hand, it

fails to find the connection between commercial transactions and commercial contracts.

In this thesis, I attempt to establish the connection. Since how courts interpret and
supplement contracts will influence the contractual flexibility, I want to find an
approach that can help the courts. A transaction can be divided into two parts: the
exchange and the contract. Following this logic, firstly I will describe the features that
differentiate long-term transactions from discrete transactions. Then I will move on to

explain how these features influence the design and interpretation of contracts.

In the second chapter, I analyze the features of long-term transactions from the
perspective of transaction cost. In long-term transactions, contractors will face
uncertainty, observable but not verifiable information, and hold-ups resulting from
specific transaction investments. To prevent contractors from taking opportunistic
actions, transactions must be governed. If businessmen choose contracts to govern

transactions, how contracts should be arranged and interpreted is an essential issue.

In the third chapter, I explain how economists and legal scholars describe contracts.
For economists, most contracts are incomplete. It is because these contracts have to
keep some flexibility so that they can be adjusted to fit the change. For legal scholars,
they propose that most contracts are relational contracts. As two parties enter into a
transaction, a relationship, which cannot be described by the contract, will
autonomously be formed between these two, and the transaction is governed by this

relationship.

I



Following the analysis in the third chapter, I try to point out how the theory of
incomplete contracts and the theory of relational contracts influence contract
interpretation and supplementation. I argue that since a commercial contract is a part of
a transaction, contexts of the transaction, especially the relationship, must be taken into
account when the court tries to fill the gaps in the contract. Only when the court can
consider the contexts will the disputes over the contract be resolved efficiently and

correctly.

To sum up, I conclude that because of the features of long-term commercial
transactions, the court must adopt a more “relationship” approach to fill the gaps in
long-term commercial contracts so that the flexibility of the contract can be retained in a

changeable economy.

Key words: incomplete contract, relational contract, commercial contract,
specific transaction investment, contract interpretation and supplementation,

good faith

v
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2 Seeid, at 74.

» See Oliver E. Williamson, A Comparasion of Alternative Approaches to Economic Organization, 146
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@ F 'L (bounded rationality ) 12 2 g §| (self-interest seeking) #_i7 5 B3K ¥ 2
E 8L A A fle - Bk 0 g A & (opportunism) 2 B AL o F0F L o
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“73) 1242 > Simon 7 J. Gould 2 W. L. Kolb #73 Shaeh TAL § L5 F & | ¢ #f
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i 4 AR 2 T A GEE I AT P TR 0 A g E R
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JITE 61, 62 (1990).

* Seeid, at 67-8.

LIRS Fr 3

26 OLIVER E. WILLIAMSON, THE ECONOMIC INSTITUTIONS OF CAPITALIZATION, 43-52 (1985).

27 See A DICTIONARY OF THE SOCIAL SCIENCE, 573-4 (J. Gould & W. L. Kolb eds., 1964), in MODELS OF
BOUNDED RATIONALITY, Volume 2, BEHAVIORAL ECONOMICS AND BUSINESS ORGANIZATION, 405
(Herbert A. Simon eds., 1982).

* OLIVER E. WILLIAMSON, supra note 26, at 44-7 (1985).
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[ St 'FL'* e e ﬁ IR | | E‘ﬂt see DAVID M. KREPS, A COURSE IN
MICROECONOMIC THEORY, 745 (1990) - |§4:§ﬁ H’ ELEIF“}{—] Sf S KR ILJTEI%’ (ET-EREEE R ” A
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0 See Herbert A. Simon, Theories of Bounded Rationality, in MODELS OF BOUNDED RATIONALITY,
Volume 2, BEHAVIORAL ECONOMICS AND BUSINESS ORGANIZATION 408-11 (Herbert A. Simon ed.,
1982) - Herbert Simon "J}"[”' [Hﬁfﬂil EFENIRI= fl‘ “"L Y R FE—LIi ~ ERERATE] ]fF N gﬁé*
7 K= AR siygku %l[ipﬂ;wt%ﬁlj o

See Herbert A. Simon, Rationality as Process and as Product of Thought, 68 AM. ECON. REV. 1, 8-9
(1978).
32 See Herbert A. Simon, A Behavioral Model of Rational Choice, 69 QUARTERLY JOURNAL OF
EcoNowmics 99, 99 (1955), in MODELS OF BOUNDED RATIONALITY, Volume 2, BEHAVIORAL ECONOMICS
AND BUSINESS ORGANIZATION (Herbert A. Simon ed., 1982).
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Important Element of Atheory of Institutions?, 146 JITE 696 (1990).
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EGFIF 7 LR - J,[fl/fgg@&l'u e TR > Ty ¢ IR ’“l’f"/ u.vt', o
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FE NS R FL IE g e AT FIL [ © See RICHARD A. POSNER, ECONOMIC ANALYSIS OF
Law, 94-5 (6™, 2003).
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¥ ROBERT COOTER & THOMAS ULEN, LAW & ECONOMICS, supra note 9, at 91.
** R. H. Coase, supranote 1, at 40.
%" OLIVER E. WILLIAMSON, supra note 26, at 18.
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transaction costs > & * W H-2 A K ) IE’_‘;"J % = A& (imanagerial transaction
costs > £ EPRMEFFEALATER 2+ A) P sindal 2 4 4 (political

transaction cost * #8#| P 4| R ETA I E LR D2 A A)
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# OLIVER E. WILLIAMSON, supra note 26, at 21.

% See Michael Jensen & William Meckling, Theory of the Firm: Managerial Behavior, Agency Costs and
Ownership Sructure, 3 J. FINANCIAL ECON. 305, 308 (1976).

7 ROBERT COOTER & THOMAS ULEN, supra note 9, at 234.
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see John Commons, Law and Econom|cs, 34 YALE L. J. 371 (1925).

31 See Oliver E. Williamson, Transaction-Cost Economics: the Governance of Contractual Relations, 22
J.L. & ECON 233, 239 (1979).

* Seeid.
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3 See George G. Triantis, Contractual Allocations of Unknown Risks: A Critique of the Doctrine of
Commercial Impracticabiliy, 42 U. TORONTO L.J. 450, 468-74 (1992).

* See Arthur L. Stinchcombe, Organizing Information Outside the Firm: Contracts as Hierarchical
Documents, in INFORMATION AND ORGANIZATIONS, 194, 208-215 (1990).

> Seeid, at 215-9.

0 Seeid, at 219-22.
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58 George G. Triantis, supra note 53, at 454.

> See Robert E. Scott, Conflict and Cooperation in Long-Term Contracts, 75 CAL. L. REV. 2005, 2013-4

(1987).
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62 Robert E. Scott, supra note 59, at 2015.

% Robert E. Scott, supra note 59, at 2015-6.
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6 Robert E. Scott, supranote 59, at 2017-8.
6 Robert E. Scott, supra note 59, at 2017.

SRR 1 @PHEW@ﬁMﬁiﬁﬁﬂlmﬁiqmﬁ%aﬂ u—w#gqi LTI E R
| F5k ngl[ﬁi [iJL [ A fid ,miiiéz{i}f‘ P = l’ﬂi/[ fiL i > *ﬁfj’:éf[ﬁ'@f‘@i’['«[\l
fip«~ﬁw@$mﬂﬁiﬂwq|@ URIRLE LI - 05 » PR S ey 1)t
FJUIF,J}‘QW— N pFAIEE f'J = IJ\’F ‘i » see Richard Posner & Andrew Rosenfield,
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7 See CHARLES FRIED, CONTRACT AS PROMISE: A THEORY OF CONTRACTUAL OBLIGATORY, 70 (1981).
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19 J. LEGAL STUD. 535, 557 (1990).
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Robert E. Scott, supra note 26, at 1644.

Robert E. Scott, supra note 26, at 1665.

Robert E. Scott, supra note 26, at 1644.
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=P B %;‘i——‘g (unresolved terms)
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44
45

RANDY E. BARNETT, supranote 3, at 377.

RANDY E. BARNETT, supra note 3, at 377.

% See BRIAN A. BLUM, CONTRACTS, 257 (2004).

TSRS R VR T LA i BTR AT Ak 2 B gt
* BRIAN A. BLUM, supra note 46, atg

* BRIAN A. BLUM, supranote 46, at 257.
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FEERE 92 §204 fﬁv7w£@#mﬁm’ B8 S SRR A =
B

THL® ﬁ’ﬁﬁﬁi‘%1’ﬁ%iﬁ1ﬁﬂuiiﬁﬁﬁﬁiﬁ%$%ki
E]%,/é'-lx';t,%ﬁ f’_]" }7:‘;@;&7‘?\;{ Z‘a_"-*7 OJ53

fREfrE g g8 > AR E e R GEES- BRgE o HdxE
foehd R R AR L L w0 B RS F R Fen 2] A S
3+

&
f
FHAFRED ARG E ﬁmwa;%@ﬂmﬁiﬁzeiﬁ%oﬁﬁﬁm+

% BRIAN A. BLUM, supra note 46, at 257.

> See RESTATEMENT (SECOND) OF CONTRACTS § 200 (1981) FLY Y[ ¢ “Interpretation of a promise or
agreement or a term thereof is the ascertainment of its meaning.”

2 BRIAN A. BLUM, supra note 46, at 263.

>’ See RESTATEMENT (SECOND) OF CONTRACT §204. EIEL¥ £% : “When the parties to a bargain
sufficiently defined to be a contract have not agreed with respect to a term which is essential to a
determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the
court.”

> BRIAN A. BLUM, supra note 46, at 259-60.

>> BRIAN A. BLUM, supra note 46, at 260.

¢ BRIAN A. BLUM, supranote 46, at 258-9.
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FRFEZORNEG LT OEE T TRP ERZTHEHEGEF RN E
-0 ABRELEZF R EERZELSM

FRZTHNRELFEAACZIIL TG AER R E c ST
Bz BHRG o BREZOCFELA Y & P 2RI OE @ﬁ%ﬁ«ﬁj
v Bz d5iE B (parol evidence rule) ™ % f§ ¥ & /&% B (plain-meaning rule) > #-

BT RhENe hih b CEERDERR AN TGN b
iwf%ww P SEREaN ) RV I &) b SR P @i‘&*”ﬁi€m\’k%ﬁl

B3z Ao~ 524 L (7 o

-

03 e SEEPRE A CEE A FEEg I E Y (extrinsic
evidence) ~fr& 92 Y RAPHFR ~ T F A B Y2 W S LR gL F R
P R e FP s FEAFIEHIE Y 2V - 3 5 1KLL FES ft%'r‘é'
AR EHHE X AR E R O 2R - RplGd Fid2 @

BV FBEA Kk BLEEILFEAESHEQNTLCH > BAERLBR A

N

its face) © GL¥ PR > FFT R FEI LD 2 A B FTREELER  HE 9

> See RESTATEMENT (SECOND) OF CONTRACTS § 213 (1981) « Fif %Elii/[ﬂ (1) - EAVITY
I f{?ﬁ\*fWﬁNiﬁWJ%D*EW%JV 2 H B LA i
@ﬁyj’iﬂirjws>~#34 e A TR - (- G o
’[/ﬁﬁ.ﬁfﬁé S - P w =|Jf§{j’?*7f'g B ?z[ y R ¥ See aso U.C.C. §2-202
(2004)
SsﬁﬁWﬁ%OHMWE%ﬁw’@iﬂaﬂ%@ﬁm%%ﬁ@*THWVMWVfw’Wi%
PR e i BTRY] TR R RS Hs;*gg O PRI AR A I/?’gj%zguﬁﬁ » see BRIAN A.
BLUM, supra note 46, at32£
% See E. ALLEN FARNSWORTH, CONTRACTS, 414-5 (4™, 2004).
SRy + BE L IR TSR G LR R « s s
%Z]EI e iE E"ﬂ? i M VIS5 3 (consistent ) [ F|EZK (not contradlctpry) FVREEShLE )
T@mi]&u o 7 Alaska NortFern Development, Inc. v. Alyeska Plpelme Service Co.— F'F[1 > [ i 2yt
ﬁﬁ%im gy 1 VHGEASRS AR DRI £ I T o
TRy tl[a g *é"fﬂﬁé*éfh@?ﬁ/ﬂf »Mfé“s‘ VRE o 2. HiH S alas s i AV ?D%,pli’ﬁ#[l
PO~ ER P ARE > J]E"g =N e Eﬂj £ EUHiEH - see Alaska Northern Development, Inc. v.
Alyeska Pipeline Service Co 666 P. 2D 33, 37 (1983) - See also U.C.C. §2-202 (2004): “Terms with
respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a
writing intended by the parties as a final expression of their agreement with respect to such terms as are
included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous
oral argument but may be explained or supplemented (a) by course of dealing or usage of trade or by
course of performance; and (b) by evidence of consistent additional terms unless the court finds the
writng to have been intended also as a complete and exclusive statement of the terms of the agreement.”

(I 0 VA o i R P B B A
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R REE G - R RO A o AP 0 ¢ WA E RS-
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Frhrma@R@En o REZFEET HE YRR UL A RRE
2P ERETHZORERE PN

fREEZ R LR ARG 2 o Al ¥ R R O TR Y g I 9%
I e AR GBS AR YEITR Y22 FNE B YFL T L 2 Y2 FiER
(course of performance) ~ ¢ % i4% (course of dealing) ™ 2 7 ¥ ¥ f§ (usage of
trade) © ' o % B ¥ - 2 K 92 §202(1) rﬁéiﬁﬂféiﬂﬁ@?—
AR R REL 08 R EE2025) T TR ERERT  fF A G

TR ETTEATZ AL BRUBEESRLE BT ERApM 2 742 2 5 ERE

! E. ALLEN FARNSWORTH, CONTRACTS, Supra note 59, at 462.

62 See Harold Dubroff, The Implied Covenant of Good Faith in Contract Interpretation and Gap-Filling:
Reviling a Revered Relic, 80 ST. JOHN’S L. REV. 559, 578-9 (2006).

63 See Gillian K. Hadfield, Judicial Competence and the Interpretation of Incomplete Contracts, 23 J.
LEGAL STUD. 159, 161-2 (1994).

6% Charles J. Goetz & Robert E. Scott, supranote 15, at 306-7.

5 BRIAN A. BLUM, CONTRACTS, SUpra note 46, at 263.

% See RESTATEMENT (SECOND) OF CONTRACTS § 202(1) (1981) » EIE(< J[I™ : “Words and other

conducts are interpreted in the light of all the circumstances, ...”
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2. X2 s 7842 (course of performance )

FRL- FRLEIB03@FE N B FEETE S TRFTLE 0 B2
ERRALT TR as- @ s oA () FF AR TEE LT
- FEARFEHRRE () 18 (b) F-3FF L P e
M2 a2 e e E$ 5 PERE O B A R ABma A
g 0a a2 §2208 dRlie- AR TATRENY -2 h
CESR-E 3 TR SR IR SN N S ANE RS I
BAEERAL T - 2R L AT - AR FH M ABERRRZLEF &
VLA Sy 7B AE S e !

ﬂd\

L

=

T

EERF -2 E

3

Bk 9282024)° » Fispmz Rz Twg T AP iz
- ArBE F B T A R S FEAN G AT HIWERR - BTG F R R

ol R IR AL B E R AL F B S ASE Ha B

7 Seeid § 202(5) > EUR J[I™ : “Whereever reasonable, the manifestations of intention of the parties to
a promise or agreement are interpreted as consistent with each other and with any relevant course of
performance, course of dealing, or usage of trade.”

" See U.C.C. § 1-303 (2004) » H [ [} - K1 | ™ V] A SRR e BOITRARY > |72
BV o

* See RESTATEMENT (SECOND) OF CONTRACTS § 203(b) (1981) » HIRIY 1% “(b) express terms are
given greater weight than course of performance,...”

" See U.C.C. § 1-303(a) (2004) » EUEI J[I™™ : “A ‘course of performance’ is a sequence of conduct
between the parties to a particular transaction that exists if: (1) the agreement of the parties with respect to
the transaction involves repeated occasions for performance by a party; and (2) the other party, with
knowledge of the nature of the performance and opportunity for objection to it, accepts the performance
or acquiesces in it without objection.”

" See id §2-208 (1) o H B Y™ @ “Where the contract for sale involves repeated occasions for
performance by either party with knowledge of the nature of the performance and opportunity for
objection to it by the other, any course of performance accepted or acquiesced in without objection shall
be relevant to determine the meaning of the agreement.”
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3. 2 % 4% (course of dealing )
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4. FEYRD
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7> See RESTATEMENT (SECOND) OF CONTRACTS § 202(4) (1981) » EIEl J[I™ : “Where an agreement
involves repeated occasions for performance by either party with knowledge of the nature of the
performance and opportuneity for objection to it by the other, any course of performance accepted or
acquiesced in without objection is given great weight in the interpretation of the agreement.”

" Seeid §223 - f LY 2 “(1) A course of dealing is a sequence of previous conduct between the
parties to an agreement which is fairly to be regarded as establishing a common basis of understanding for
interpreting their expressions and other conduct. (2) Unless otherwise agreed, a course of dealing between
the parties gives meaning to or supplements or qualifies their agreement.”

™ See U.C.C. § 1-303(b) (2004) - £l LAY - “A ‘course of dealing’ is a sequence of conduct
concerning previous transactions between the parties to a particular transaction that is fairly to be
regarded as establishing a common basis of understanding for interpreting their expressions and other
conduct.”

POESPHAE o i Y ORI » RNV OB BT o SR sl
Eﬁp ) see Eyal Zamir, he Inverted Hierarchy of Contract Interpretation and Supplementation, 97
CoLuM. L. REV. 1710, 1753-4 (1997).

7® See RESTATEMENT (SECOND) OF CONTRACTS § 222(1) (1981) » EIEI J[I™™ :  “A usage of trade is a
usage having such regularity of observance in a place, vocation, or trade as to justify an expectation that it
will be observed with respect to a particular agreement. It may include a system of rules regularly
observed even though particular rules are changed from time to time.”
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7
(immemorial ) ~ " &3 4+ | (universal) & (5 > 7 ¥ ¥ 2= FRET AR -

AREYRAT SRR AT FERRQE T THEYVRL G ALY
FREZFFREL S AT gV R oRNTap s dpnd sy o

Pate AR BEFER O B FR AT E 0 B T - DR AR
F i pr e AT RARLAGER G Ak e EES TR S
FAREER o R B R ARG EI AR S RS ERR T OFG AN
B2 TR BAT R - &Y TRMBRZEDE (R L LA o 0T wEp

- RAEARBE 23 o

FZk mHBERLAR

%%%ﬁ%wﬁﬂﬁﬁﬁﬁﬁﬁ%%ﬁmﬁﬁ’T—ﬁﬁwﬁﬁiiEWﬁ
RRELZFETF 3 A?TET TS fREBF AT AR

AERRL R LR PRBRG FRBELY R AE R T -
RAART 387 Fehllid 1 - RGRs 53 S R 0 F iz TR E

SRR T - RPILE G AR F LD H ALY LA T T

77 SeeU.C.C. § 1-303(c) (2004) - & LY o “A ‘usage of trade’ is any practice or method of dealing
having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will
be observed with respect to the transaction in question.”

" Seeid § 1-303 cmt. 4.

7 See RESTATEMENT (SECOND) OF CONTRACTS § 222(2) (1981) « HIEi= J[I™ :  “The existence and
scope of a usage of trade are to be determined as questions of face. If a usage is embodied in a written
trade code or similar writing the interpretation of the writing is to be determined by the court as a
question of law.”

126



o

M

U e SRR
Akt w g 2 B TR B AE R

1. 5% 4 P72 &% (expressed agreement ) & _$ & Jf f 4 ¥ 1@% o dr ¥ I P h
TFC SRR 2 TRIEEAIZONPT2F 0o A (7

kS P) ﬂi?‘ﬁ;}% 80w a0 5 iz BH R LE FP'}X%/Z_ Bl

e

2. FF AR AL AL MR FETOLPF B OF LN
(circumstances) &R % £ A E L en@ Bl 5 0 o 78 T g pEoh 302 I T 0T
BEE R Gt d o A M B B 22 B FEARELNLE
AR A AR RANIIRY AT E o 82

Wi

Tooo 23— 2 FERRP ACIHET R }?‘LFE;;, | E_E Li:fé;wg;‘;ﬁgl’;{

My B A g B RS EE D

Lu;féﬁ’*ﬁ% ]m;@fi’{_% <g)§gt.&!@?\‘/£§%g&m¢;,? B 3% b 3
FlAL g - A B EAT o M W - M amE R T RS B O A B ¥
VB TR P AR R A FER LR G R AP A2 R AGE

%”/\ fe 3 o gt — /,_ij ¥ Bl 4

Eyal Zamir, supranote 75, at 1716.
Eyal Zamir, supranote 75, at 1712.
Eyal Zamir, supranote 75, at 1717.
Eyal Zamir, supranote 75, at 1717.
Eyal Zamir, supranote 75, at 1718.
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% Eyal Zamir, supra note 75, at 1719.
% Eyal Zamir, supra note 75, at 1731-2.
%7 Eyal Zamir, supra note 75, at 1733-4.
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% Eyal Zamir, supra note 75, at 1753-67.

% See RESTATEMENT (SECOND) OF CONTRACTS § 203(b) (1981) » EIEIV {[I™™ :  “[E]xpress terms are
given greater weight than course of performance, course of dealing, and usage of trade, course of
performance is given greater weight than course of dealing or usage of trade, and course of dealing is
given greater weight than usage of trade.”

% See U.C.C. § 1-303(e) (2004). X R o “Except as otherwise provided in subsection (f), the
express terms of an agreement and any applicable course of performance, course of dealing, or usage of
trade must be construed whenever reasonable as consistent with each other. If such a construction is
unreasonable: (1) express terms prevail over course of performance, course of dealing, and usage of trade;
(2) course of performance prevails over course of dealing and usage of trade; and (3) course of dealing
prevails over usage of trade.”

°! See International Institute for the Unification of Private Law [UNIDROIT], Principles of International
Commercial Contracts § 4.3 (2004). EI'RI¥ [ : “In applying Articles 4.1 and 4.2, regard shall be had
to all the circumstances, includeing (a) preliminary negotiateions between the parties; (b) practices which
the parties have established between themselves; (c) the conduct of the parties subsequent to the
conclusion of the contract; (d) the nature and purpose of the contract; (¢) the meaning commonly given to
terms and expressions in the trade concerned; (f) usages.”
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%2 See Robert E. Scott, The Uniformity Norm in Commercial Law: A Comparative Analysis of Common
Law and Code Methodology, in THE JURISPRUDENTIAL FOUNDATIONS OF CORPORATE AND COMMERCIAL
Law 149, 152 (Jody S. Kraus & Steven D. Walt eds., 2000)

» Seeid, at 152-3.
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% See Richard E. Speidel, the Characteristics and Challenges of Relational Contracts, 94 Nw. U. L. REV,
823, 838-9 (2000) - HEYR Speidel 7+ ¥ H@EF‘F N5 ARES ﬁ;‘a&ﬁlﬁ%“ T;J[,,’%-T\—JEJJ‘:] Y VR [Eﬁuif“i
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55 bl
Seeid, at 839.
% Seeid, at 839-40.
%7 See ROBERT COOTER & THOMAS ULEN, LAW & ECONOMICS, 234 (4‘h, 2003).
% Richard E. Speidel, supra note 94, at 840.
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I (excessive and unreasonable ) EJF‘/T_ see Mineral Park Land CO v. Howard, 172 Cal. 289 at 253
(1916) » £ I') M RE- *F%F[F 8 TR B

"7 See Sheldon W. Halpern, Appllcatlon of the Doctrine of Commercial Impracticability: Searching for
“the Wisdom of Solomon”, 135 U. PA. L. REV. 1123, 1131-2 (1987).
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0 SeeU.C.C. § 2-615(a) (2004) - EIEL [I : “Delay in delivery or non-delivery in whole or in part by
a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if
performance as agreed has been made impracticable by the occurrence of a contingentcy the
non-occurrence of which was a basic assumeption on which the contract was made or by compliance in
good faith with any applicable foreign or domestic governmental regulation or order whether or not it
later proves to be invalid.”

! See Hancock Paper Co. v. Champion Intern. Corp., 424 F.Supp. 285 (1976).

2 SeeU.C.C. § 2-615 cmt. 4 (2004).

3 Clayton P. Gillette, supra note 254, at 522.

187



)
X
™
A

R % - EFRT HiEg26]

FEY R RT NFE261 R TR g ARG ARF 2 AR

7 AR ARRLFEFEL R A2 h
FRFAAFEFRELFTAATI NG E R AT AR E IR FL R
mﬂ%iﬁiﬂﬁ—%%iiﬁﬁwéﬁw’?w%wng@%aaa%ﬁ%
P2 B Rt - RRPIZR B RAem 0 BIE AP Y o 2 KW

g\_gj
o
+‘§f
?:\

EREEIACLGEERADEFEEZ Q2 BIIEBM G-
=P REF £5H%p|g6.22 2 6.23

R ERZ 2R IRFEZT RN RPRRG ZF - 32297 * D

A - (impracticable) » @ §_F¥t (hardship) - %% 0)86.2.2 £ T_5&

T OFIEE ) 0 Adpd - 2 FE A AR A0 Al

- EFEAEAYY OTER LR ERC A G LRI NES O E E
(a) ZE a4 &

(b) et 2 JIp g T A > AR N2 PFa2z BTt s (c) %

|52 (d) T Eehh g Hd BT H JI# =2

CEERE (EREE T A o ST S K RN

T
E-D
N
Wi
o

A

’
>
=4

‘\E
¥
(w,
il
4l

a8

[x 8
:%
=

AHER SRS A A LR YL 2 AR ER§623 %517 (4)

doR R Rein Tt FIERE R o PR 2185 2 v 7 (a) LAE NP H T Roaw T 0iE

7 7
'“Lfﬂ& (]s.\?_\"?]z 286

Yo
(o
—
k'l
A
VA
Ehy
I
(w
biS
B
34
&
H\
I

*%* See RESTATEMENT (SECOND) OF CONTRACT, § 261 (1981) » EVELY 1™ : “Where, after a contract is
made, a party’s performance is made impracticable without his fault by the occurrence of an event the
non-occurrence of which was a basic assumeption on which the contract was made, his duty to render that
performance is discharged, unless the language or the circumstances indicate the contrary.”

*%3 See UNIDROIT, Principles of International Commercial Contracts, § 6.2.2 (2004) » EUE2 I :
“There is hardship where the occurrence of events fundamentally alters the equilibrium of the contract
either because the cost of a party’s performance has increased or because the value of the performance a
party receives has diminished, and (a)the events occur or become known to the disadvantaged party after
the conclusion of the contract; (b)the events could not reasonably have been taken into account by the
disadvantaged party at the time of the conclusion of the contract; (c)the events are beyond the control of
the disadvantaged party; and (d)the risk of the events was not assumed by the disadvantaged party.”

*%¢ See UNIDROIT, Principles of International Commercial Contracts, § 6.2.3 (4) (2004) = £ (¥ {1
" 1“If the court finds hardship it may, if reasonable, (a) terminate the contract at a date and on terms to be
fixed, or (b) adapt the contract with a view to resorting its equilibrium.”
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ARERT B LD H RN A L BRI A GES A% G2 4 i T
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2R PSR R AR AP (LA ‘p’l%“t‘*’ﬁﬁ%ﬁiﬁ‘ﬁ'ﬁ@’ Al B HE
E TN FF&W el PR A B B ) Jﬂ&*ﬂl(normal)ﬁ‘l f‘ﬂ%’JrJP kS FlEl(dramatlc and
unforeseenable)ﬁl R RYH E‘ﬁ’ﬁif AN TR Nl Sl i Sl Ffﬂf\_@ G H I R - > see supra
note 235, at 576-7.
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% SeeEasternAlr Lines, 415 F. Supp. at 439 (1975).

! See Eastern Air Lines, 415 F. Supp. at 438 (1975).

189



T aRR R > crgid 2 H e (T K hFEL TP Guif R A e o
Wbk Az R @R HBYTEL RS RS PR AW-F o XAFE LA
B2 A EEIFREFOE R TP R Guf 2 Ffgmd o
- P Aluminum Company of America v. Essex Group, Inc.”*
- Nk
& 1966 # > Essex &% 4p B 2 wspfl T WA & g Fi% o 410 0 & 1967
# > Essex fv Aluminum company of America(ALCOA) 3% : ALCOA £ 3 4% i% Essex
g0 @ S B 12/26 i N o Gi%BiEk Y o Essex &7 0 § & 248 ALCOA
ALCOA % E § # % 484 1 5 4538 48 (molten Aluminum ) > ALCOA 4r1 = & {5 >
Essex € #-iofi4rf - H aid? o @ 4e 1 B B % o (Indiana) 2
Warrick o
BER YRR R LT s D B80.03 0 1 KA S F R
#c (wholesale price index-industrial commodities, WPI) % i+ ; 4 1 p|= ££8$0.03 > i%
ALCOA % Warrick 2. 1 fi 6/ 4 B 1 & ~ﬁ11?’%u%@§&b”%AuDA
A%k R REE A5 0 F B ALCOA fteliEfzd » 1t 1zt

&

¥
Aenggit o ALCOA Gifgs # dshen- Bl 1ni 9 N » 1 £ 4 %
PO Haptici 2 £ 2F b & Warrick 853 028 1 & A 2 eh it o ) Essex

gl

gy 1967 & ehE K T 1983 0 poE B ik R AN P - B R amt i

7 » Bssex e & ° ALCOA Ff#f ins - v e @ e 1L 4 28 - L L F 2 5 B

ki

TP A dplicd R FL AR - BanE T g G - BB e @

BAEDEFARY AL [ =208 -

 Essex R B x auranin s v e Rh B BR T a2 N o B RFL &
AEFH AR H Rl e e @ 1973 B2 wm > B R E > # ALCOA k3 -
3B B e RN o £ 1973 &2 {5 OPEC ik ff > 4c b % L A58 7
G5 A XA @ ALCOA th3 4+ 2 A B cm T4 A EaA®hlziaa
2+ A eh® % o 8 ALCOA tha & & FF ) chlff 4o 3% 5 o

2 See Eastern Air Lines, 415 F. Supp. at 439 (1975).
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24 See Aluminum Corr‘pany of America v. Essex Group, Inc., 449 F. Supp. 53 (1980).

295 B I/#F [i'I'J3% : VICTOR GOLDBERG, Supra note 104, at 348-69.
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7 See Aluminum Company of America, 449 F. Supp. at 72-3 (1980).
2% See Northern Indiana Public Service Co. v. Carbon County Coal Co., 799 F.2d 265 (1986).
% See Carbon County Coal Co., 799 F.2d at 267 (1986).
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392 See Hadley v. Baxendale, 9 Ex. 341 (1854).

3% Clayton P. Gillette, supra note 254, at 534.

3% See Richard Speidel, Court —Imposed Price Adjustments Under Long-Term Supply Contracts, 76 Nw.
U.L. REV. 369, 382 (1981).

35 Clayton P. Gillette, supra note 254, at 533.
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3% See George G. Triantis, Contractual Allocations of Unknown Risks: A Critique of the Doctrine of
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