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Abstract

Parallel import of copyright works is the importation of goods without the
authority of the copyright holder. In recent years the international trade of copyright
works has been flourishing, and the discussion on parallel importation and exhaustion
of copyright becomes ardent but divergent. However, the present regulations of
parallel import in Taiwan are not appropriate theoretically and practically, thus the

citizens in Taiwan offend against the rules unintentionally.

This thesis is to analyze the complex situation of the parallel import of copyright
works. Through the comparative analysis on American, European, Japanese,
Australian and New Zealand law, it reveals that the countries such as U.S. and E.U.
prefer to adopt national exhaustion or regional exhaustion to secure the rights and
interests of copyright holders. On the contrary, countries like Japan, Australia and
New Zealand take the side of international exhaustion for the purpose of stimulating
competition in related markets and defending the interests of consumers. The

regulatory diversity is mostly derived from the different administrative policies.

Based on the comparative analysis from the aspect of copyright and competition
law, this thesis attempts to constitute an adequate framework of the regulations of
parallel import of copyright works. The thesis also aims at solving perplexing
predicament in present regulation systems by addressing the legislative suggestions

that relieve the Taiwanese consumers of potential improper criminal prosecutions.

keywords: parallel import, distribution right, the doctrine of exhaustion, the first sale

doctrine, importation right.
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http://www.tipo.gov.tw/copyright/copyright_law/copyright_law 2 l.asp ( &3> p # : 2008 = 6 * 20
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Article 5:
(1) Authors shall enjoy, in respect of works for which they are protected under this Convention, in
countries of the Union other than the country of origin, the rights which their respective laws do now or
may hereafter grant to their nationals, as well as the rights specially granted by this Convention.
(2) The enjoyment and the exercise of these rights shall not be subject to any formality; such enjoyment
and such exercise shall be independent of the existence of protection in the country of origin of the work.
Consequently, apart from the provisions of this Convention, the extent of protection, as well as the
means of redress afforded to the author to protect his rights, shall be governed exclusively by the laws of
the country where protection is claimed.
(3) Protection in the country of origin is governed by domestic law. However, when the author is not a
national of the country of origin of the work for which he is protected under this Convention, he shall
enjoy in that country the same rights as national authors.
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2_ % | http://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm (& p # : 2008 & 6 * 20
p)e
Tk E e R s AT EMA R 2 B E o F R
http://www.tipo.gov.tw/copyright/copyright_law/copyright_law_2_9 2.asp#l (& p # : 2008 & 6
2 20 B )» % 4o ”Members shall comply with Articles 1 through 21 of the Berne Convention (1971)
and the Appendix thereto. However, Members shall not have rights or obligations under this
Agreement in respect of the rights conferred under Article 6bis of that Convention or of the rights
derived therefrom.”
TR R GATARNAEMA b L E o SRR SR L g AR
http://www.tipo.gov.tw/copyright/copyright_law/copyright_law 2 9 l.asp (& p # : 2008 & 6 *
20 p ) = 4o @ TRIPS Article 6: "For the purposes of dispute settlement under this Agreement,
subject to the provisions of Articles 3 and 4 above nothing in this Agreement shall be used to address the
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Grap b2 FiE2 A A FTHFREFRTYEPLEOR > FABEHAE -

P B P F L AL 2 RREFTF L L E WL

BEOR A ETIL 5 0 A 5 WPPT 5 8 e 4 40 4 T (1)

i o EMrI8 2 p g o

BRI AR LR AT L - R 2 5 R EZI—E T2 17 2R T4 B
L HEERANBERZ > FH222% FE2 42 5T F2 247 -
"R hpEH % % & % 2 3% * http://www.copyrightnote.org/statute/cc0007.html (% 3+ B
#p 12008 & 6 * 20 p ) I 4 jEAF o o v 4o ¢ WCT Article 6 Right of Distribution "(1)Authors of
literary and artistic works shall enjoy the exclusive right of authorizing the making available to the
public of the original and copies of their works through sale or other transfer of ownership. (2) Nothing
in this Treaty shall affect the freedom of Contracting Parties to determine the conditions, if any, under
which the exhaustion of the right in paragraph (1) applies after the first sale or other transfer of
ownership of the original or a copy of the work with the authorization of the author.”
® ko B2 40T > WCT Article 7 Right of Rental : "(1) Authors of:(i) computer programs;(ii)
cinematographic works; and(iii)works embodied in phonograms as determined in the national law of
Contracting Parties, shall enjoy the exclusive right of authorizing commercial rental to the public of the
originals or copies of their works.(2) Paragraph (1) shall not apply:(i) in the case of computer programs
where the program itself is not the essential object of the rental; and (ii) in the case of cinematographic
works, unless such commercial rental has led to widespread copying of such works materially impairing
the exclusive right of reproduction. (3)Notwithstanding the provisions of paragraph (1), a Contracting
Party that, on April 15, 1994, had and continues to have in force a system of equitable remuneration of
authors for the rental of copies of their works embodied in phonograms may maintain that system
provided that the commercial rental of works embodied in phonograms is not giving rise to the material
impairment of the exclusive rights of reproduction of authors."”
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P MAEF R 0 A RBEEFT RN AL EWES 2T

B oonsed e A 2 4B 60 WPPT 5 12 i B 043 4 L1 4 2 4¢
BRSSP A A B3 RBSASE TP RESER/S > D05
LR S N R L AR ONE LR R S S A
FHFLRESEES LN - KA PSS G RS S RN E

THFOFRIFEELEE T L AFEGRTZFd -0 % 13650 5 B3 &

AP S T, % & & i 2 43 © hitp://www.copyrightnote.org/statute/cc0009.html ( % 3+ p
#2008 & 6 " 20 p )& 4c 2 EAR o o 2 4o tWPPT Article 8 Right of Distribution : "(1)Performers
shall enjoy the exclusive right of authorizing the making available to the public of the original and
copies of their performances fixed in phonograms through sale or other transfer of ownership.(2)Nothing
in this Treaty shall affect the freedom of Contracting Parties to determine the conditions, if any, under
which the exhaustion of the right in paragraph (1) applies after the first sale or other transfer of
ownership of the original or a copy of the fixed performance with the authorization of the performer.”
" j i o B2 40T @ WPPT Article 9 Right of Rental : “(1)Performers shall enjoy the exclusive right
of authorizing the commercial rental to the public of the original and copies of their performances fixed
in phonograms as determined in the national law of Contracting Parties, even after distribution of them
by, or pursuant to, authorization by the performer.(2)Notwithstanding the provisions of paragraph (1), a
Contracting Party that, on April 15, 1994, had and continues to have in force a system of equitable
remuneration of performers for the rental of copies of their performances fixed in phonograms, may
maintain that system provided that the commercial rental of phonograms is not giving rise to the
material impairment of the exclusive rights of reproduction of performers.”
"® % 2re o 2 4o :WPPT Article 12 Right of Distribution : "(1)Producers of phonograms shall enjoy
the exclusive right of authorizing the making available to the public of the original and copies of their
phonograms through sale or other transfer of ownership.(2)Nothing in this Treaty shall affect the
freedom of Contracting Parties to determine the conditions, if any, under which the exhaustion of the
right in paragraph (1) applies after the first sale or transfer of ownership of the original or a copy of the
phonogram with the authorization of the producer of phonograms.”
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® kit B2 407 @ WPPT Article 13 Right of Rental : “(1)Producers of phonograms shall enjoy the
exclusive right of authorizing the commercial rental to the public of the original and copies of their
phonograms, even after distribution of them by or pursuant to authorization by the producer.
(2)Notwithstanding the provisions of paragraph (1), a Contracting Party that, on April 15, 1994, had and
continues to have in force a system of equitable remuneration of producers of phonograms for the rental
of copies of their phonograms, may maintain that system provided that the commercial rental of
phonograms is not giving rise to the material impairment of the exclusive rights of reproduction of
producers of phonograms.”
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8 J < 4o 117 U.S.C §106(3): "Subject to sections 107 through 122, the owner of copyright under this
title has the exclusive rights to do and to authorize any of the following : (3) to distribute copies or
phonorecords of the copyrighted work to the public by sale or other transfer of ownership, or by rental,

lease, or lending.”
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AT R E R B FE W2 HE2 2T % - =4 & R Al (First Sale

Doctrine) f&H ¢ F i Fobei s T2 BIIEF AT E - R T 5 - S48

PP, BREF 1006 (a) - Hpop 5 T 4G ¥ 106 % 342 R @
A EFEWUZF RTINS ST 2075 A R HAIREZ 4 B LF TR
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: 10015 (b) 38 43 0 2 T F v g BT LR 2 55

% B2 4T 117 U.S.C §109(a) : “Notwithstanding the provisions of section 106 (3), the owner of a
particular copy or phonorecord lawfully made under this title, or any person authorized by such owner,
is entitled, without the authority of the copyright owner, to sell or otherwise dispose of the possession of
that copy or phonorecord...”
8 B2 4T 117 U.S.C 8109 (b) :
(% 1 #¢) (A) Notwithstanding the provisions of subsection (a), unless authorized by the owners of
copyright in the sound recording or the owner of copyright in a computer program (including any tape,
disk, or other medium embodying such program), and in the case of a sound recording in the musical
works embodied therein, neither the owner of a particular phonorecord nor any person in possession of a
particular copy of a computer program (including any tape, disk, or other medium embodying such
program), may, for the purposes of direct or indirect commercial advantage, dispose of, or authorize the
disposal of, the possession of that phonorecord or'computer program (including any tape, disk, or other
medium embodying such program) by rental, lease; or lending, or by any other act or practice in the
nature of rental, lease, or lending. Nothing in the preceding sentence shall apply to the rental, lease, or
lending of a phonorecord for nonprofit purposes' by a nonprofit library or nonprofit educational
institution. The transfer of possession of a lawfully made copy. of a computer program by a nonprofit
educational institution to another nonprofit educational institution or to faculty, staff, and students does
not constitute rental, lease, or lending for direct or indirect commercial purposes under this subsection.
(B) This subsection does not apply to—(i) a computer program which is embodied in a machine or
product and which cannot be copied during the ordinary operation or use of the machine or product; or
(i) a computer program embodied in or used in conjunction with a limited purpose computer that is
designed for playing video games and may be designed for other purposes. (C) Nothing in this
subsection affects any provision of chapter 9 of this title.
(% 2 %) (A) Nothing in this subsection shall apply to the lending of a computer program for nonprofit
purposes by a nonprofit library, if each copy of a computer program which is lent by such library has
affixed to the packaging containing the program a warning of copyright in accordance with requirements
that the Register of Copyrights shall prescribe by regulation. (B) Not later than three years after the date
of the enactment of the Computer Software Rental Amendments Act of 1990, and at such times
thereafter as the Register of Copyrights considers appropriate, the Register of Copyrights, after
consultation with representatives of copyright owners and librarians, shall submit to the Congress a
report stating whether this paragraph has achieved its intended purpose of maintaining the integrity of
the copyright system while providing nonprofit libraries the capability to fulfill their function. Such
report shall advise the Congress as to any information or recommendations that the Register of
Copyrights considers necessary to carry out the purposes of this subsection.
(% 3 #t) Nothing in this subsection shall affect any provision of the antitrust laws. For purposes of the
preceding sentence, “antitrust laws” has the meaning given that term in the first section of the Clayton
Act and includes section 5 of the Federal Trade Commission Act to the extent that section relates to
unfair methods of competition.
(% 4 %) Any person who distributes a phonorecord or a copy of a computer program (including any
tape, disk, or other medium embodying such program) in violation of paragraph (1) is an infringer of
copyright under section 501 of this title and is subject to the remedies set forth in sections 502, 503, 504,
505, and 509. Such violation shall not be a criminal offense under section 506 or cause such person to be
subject to the criminal penalties set forth in section 2319 of title 18.
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8 J < 4T 117 U.S.C §602(a): “Importation into the United States, without the authority of the owner
of copyright under this title, of copies or phonorecords of a work that have been acquired outside the
United States is an infringement of the exclusive right to distribute copies or phonorecords under section
106, actionable under section 501. This subsection does not apply to—(1) importation of copies or
phonorecords under the authority or for the use of the Government of the United States or of any State or
political subdivision of a State, but not including copies or phonorecords for use in schools, or copies of
any audiovisual work imported for purposes other than archival use; (2) importation, for the private use
of the importer and not for distribution, by any person with respect to no more than one copy or
phonorecord of any one work at any one time, or by any person arriving from outside the United States
with respect to copies or phonorecords forming part of such person’s personal baggage; or (3)
importation by or for an organization operated for scholarly, educational, or religious purposes and not
for private gain, with respect to no more than one copy of an audiovisual work solely for its archival
purposes, and no more than five copies or phonorecords of any other work for its library lending or
archival purposes, unless the importation of such copies or phonorecords is part of an activity consisting
of systematic reproduction or distribution, engaged in by such organization in violation of the provisions
of section 108(g)(2).”
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8 Ja 2 40T 117 U.S.C §602(b): “In a case where the making of the copies or phonorecords would have
constituted an infringement of copyright if this title had been applicable, their importation is prohibited.
In a case where the copies or phonorecords were lawfully made, the United States Customs Service has
no authority to prevent their importation unless the provisions of section 601 are applicable. In either
case, the Secretary of the Treasury is authorized to prescribe, by regulation, a procedure under which
any person claiming an interest in the copyright in a particular work may, upon payment of a specified
fee, be entitled to notification by the Customs Service of the importation of articles that appear to be
copies or phonorecords of the work.”
% @2 4o 119 C.FR. §133.42 (b): “Importation prohibited. The importation of infringing copies or
phonorecords of works copyrighted in the U.S. is prohibited by Customs. The importation of lawfully
made copies is not a Customs violation.”
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ST FERABNNONFTEAPF LR 2L F Y T2 d N FEREEF 107
MR W 122 BEGREPTF PR A b R se ol 2 w2 T E 602 i
(a) B b2 % 106 igs7pR= FiefE A 2 b PiEflz W > plH & F 7Rk
B2 % 107 15 120 (5 (8425 - B 8 RAI AR ) w5208
SE AR EH AT ES T F 109 F (@ FLEG F- ML RRIZEr A

=4
f
Fiega s @HL R ?

dNEEY F AL AP AL b b 2 F E TAPFEEAPHEE g
4.

2 P
o F MR RR SR L R M AT G E A L® o A2 T T

=

BARZBFARLAMEEGRP ERDZFRIEE - S RP M2 LB g%

N HER %107 R AT 2 - AP HEHRE S 108 2 ¥ 112 0 2 117 6
5119 0E ~ % 121 5 ~ 122 5 A ERA e R e R T o B F TR e FITHEEN 0 LiF e
TAFRDERDE* R I35 133 % 11568 ~ 5 1184% ~ 5 120 ik 2R 5 ¥ (T {2 #
@MM%L°WAW%W%K’%%@m7&ﬁF°
% see William Richelieu, Gray Days Ahead? : The Impact of Quality King Distributors, Inc. v. L'Anza
Research International, Inc., 27 Pepp. L. Rev. 827, 838 (2000).
% See Doris R. Perl, The Use of Copyright Law to Block the Importation of Gray-Market Goods: The
Black & White of It All, 23 Loy. L.A. L. Rev. 645, 665 (1990) (Stating that “Legislative history does not
provide sufficient guidance to clarify the relationship between sections 109(a) and 602(a).”)
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fegik % 602 15 (a) 2 g 5 % o 442 Scorpio
GEFITREARESL 2 U BB ¥FiTh o PIH Tk F TR Y 109 i

OETEEYEYEER - SEINER TS o8

BN E 4 A R Bt A R 2P 2n i 0% 109 iE (a) 7 A2 [ lawfully made
under this title ; 2 " £ R P & 208 , 2 px & 52 7 & (Legally manufactured
and sold within the United States) = *2 > m 7 & 35 @:]rf}gﬁ] INER) A o m 4z
#-% 109 i (a) Bend - X4 8 RRIFEEG g * FiRA Y 602 5 (a) 5B #
LB 2R Mg F 602 i (a) FARTR L £ 2 2EBohop - kim
AW EdE R AR 22 fﬁﬁﬁs?] FERR] o KA £ F TR A R F T
Zojni o EH e g L @ g~ $F 2 F e msO maa A% iS4k
FEFEPGEARIHELNEIRBDOMEY - A ERAZET O RTZFTF 602

|I+ (a) I8 Z2_ lh’fgrrélooo

% Columbia Broadcasting System, Inc. v. Scorpio Music Distributors, Inc., 569 F. Supp.47 (E.D. Pa.
1983) [hereinafter Scorpio].
% 1d. at 47-48.
% 1d. at 48.
" 1d. at 49.
% Id. at 49 (Construing § 109(a) as superseding the prohibition on importation set forth in the more
rgcently enacted § 602 would render § 602 virtually meaningless.)
Id.

00 |4
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2+ at Scorpio % X|iA-1s 0 3F 5 H|AF Fx P22 Scorpio H AP 2 R fF 0 3G 4
LEFiTH > N RH K ﬁ“"fgf’\}’?,&mﬁﬂﬁ'ﬁ’%liﬂlﬁi ¥ 109 £ (a)

2 - 4 R R PRE S

Ra o a’r—aiv%}/\(rﬁéﬂ) XOIpF o ERF AL IPIIMT B RLJE 0 1088
B2y = i¢aw jE fu e Sebastian 274 o TR B~ b i Scorpio 247 R fR2 %)

o FETFEZRALE R40T

# Sebastian % ¥ - J £ Sebastian International, Inc. = @ » 5 @i EE & 5.2
B o HENERAG > e a 2 b a kg B FER T oo 2 e B
LA 50 84 A2 Consumer Contacts = & » (e 42 2 fRfs #% i & p 3 22
v~ % g0 i],%;t“ P EANE 2 ARt R AR KL R AR
LT e B2 W AT H R 2 f AP A R FEY F &
kg0 % 109 65 (Q) A A AR N L F TP E X A EEE F T2 pp®;
PR 0 % 602 5 (a) 2 ik E2 3 A B A F A FREL £ WA
IAGPREEREPN S LT LR A E AR PR AL F
T’E‘;ﬁ'if%" & o > &é’;jcz‘ffﬁ B4 e &ﬁ;?])\i-fﬁ‘flj » W G AR | F TR
£ F i RER S PR R

21

FlOb o BN % = 3¢k Fain i Sebastian k¢ o2 & g H ey FITHEERK

101 sehastian International v. Consumer Contacts (PTY) Ltd., 847 F.2d 1093 (3rd Cir. 1988) [hereinafter

Sebastian].

92 1" Anza Research Int’l. Inc. v. Quality King Distrib., Inc., 98 F.3d 1109 (9th Cir. 1996).

103 See, e.g., BMG Music v. Perez, 952 F.2d 318(9th Cir. 1991); Parfums Givenchy, Inc. v. Drug

Emporium, Inc., 38 F.3d 477(9th Cir. 1994).

104 ‘see Sebastian, supra note 101, at 1094-1095.

105 1d. at 1099. (Nothing in the wording of section 109(a), its history or philosophy, suggests that the

owner of copies who sells them abroad does not receive a “reward for his work.”)

106 14, (Nor does the language of section 602(a) intimate that a copyright owner who elects to sell copies

abroad should receive “a more adequate award” than those who sell domestically. That result would

occur if the holder were to receive not only the purchase price, but a right to limit importation as well.)
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3107,

FRa P EY L > 41996 & 2 Quality King — % ¢ > BN 4 i 2 T AR
B R ® = aciw i st Sebastian & bz AR i Mot E EEN Wit F
TR ERA ST R 7502 BA%ES 109 (a) EH - 4 LR

P2 e .

v

%% ¥ 9% 5 0 R4 LAnza Research International (™ f£ L’Anza) - % R

f

Ny

VAR A R Wi o Ao ER AR Ky L F TR R R
9. ’Anza #-# 4 2t % M2 LU'Anza A 54/ &5 ¥ M3 7 Planetary Eco, Ltd.
(™ 4 Planetary ) 5 > Planetary #:& &% < #+3 1§ L. Intertrade Limited ( ™ ¢ L.
Intertrade ) 2 4 & 2 5w (Malta) - A MPAST S XA AFF g
@ A4 L. Intertrade ) & % Quality King Distributors Inc.(™ #- Quality King) » # &
Quality King A 53 Anza 2 @ & » FHRFZHASLATH ER > ¥ 7@ £

B8 kg DAnza g2 B a0

BRI R LA R kLA 2 SR B R Bl AT

107 Id

108 See supra note 102, at 1111.
109 Id

10 1d, at 1111-1112.

=
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Quality King

[® 2]

% - % s w Quality King #5351 % 109 15 (a) 7 % — X4V & | P2 Fupk o
FFGLE 109 % (a) % - XA B RABLSF 602 % (a) HH LI 24
* o P % 602 0% (@) B AR k- A HRge Rk A A & 2 o jiA 274 Quality King
Przitlo Z 2 b I MRS 4 WA By ek Eas Rk §2
20§ 4 Gw it 1996 # 95 % 2 Quality King 2247 57 > T ¥ - 48

G4 ERBEPN 0 R I E &GN E RS P17 (acquired) i,f'-.%éiﬂi%p 7 &

TFOF 602 i (a) WAL E ARG

ot o EEE - R AN ERRP AR H v I EREAP 2
Firp o ZFRF % 48 RAIZ FRFE 2 &4 Sebastian %k |42 Quality King
FHAA 2 BfFe f2A - BB ﬁ v % B B R % E a4t Quality King %

Tt g 2 B EF o

Y 1 Anza Research Int’l. Inc. v. Quality King Distrib., Inc., 1995 WL 908331 (C.D. Cal. 1995).
112 See supra note 102, at 1114.
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7 % (reselling)> 7] LL;I* 602 i5(a)iE 2~ H U A% 2% %d B % L'Anza

A 52 BN & nwﬂ;qjﬂ»aﬁ@ o ¥aEGiER 2 '»0115J
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Blifeflore fog o 2 = 7T 2 F 5 LAY FiERE ¥ 109 (a) A

3 Ouality King Distrib., Inc. v. L’Anza Research Int’l. Inc., 523 U.S. 135 (1998).
114
Id. at 144.
Y5 1d. at 145 n. 14.
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18 1d. at 152. (“The whole point of the first sale doctrine is that once the copyright owner places a
copyrighted item in the stream of commerce by selling it, he has exhausted his exclusive statutory right
to control its distribution.” “There is no reason to assume that Congress intended either § 109(a) or the
earlier codifications of the doctrine to limit its broad scope.”)
Wd. at 148. st ¢b > Ginsburg 2 F L H R M2 BEFALT P B R E WA Gh 2R
ZEFH S FAPEFEREFFHEAZ PR > B2E 2% 602 E(@)F2 75 - Id. at 154,
18 | ingo Corp. v. Topix Inc., 2003 WL 223454 (S.D.N.Y. 2003).
19 MG Recordings Inc. v. Norwalk Distributors Inc., 2003 WL 22722410 (C.D. Cal. 2003).
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#m e (European Union, EU, =™ fiis Mg ) 0 4 - BARR R o
AR EH o LG RRUEN S AR A A BT PR L L R R

CEIEE P SEEI R 8 8 R,

e

L2z A RENG L ERRLE R

R UUGE AR S M e S R 0 BRI AN BT AT R

uoﬁﬁmﬁi%é#ﬁﬁ%*”1%2&&?%%%@&&%‘@W%Eﬁﬁ(meﬂwym
European Union) » ~ #£ 5% 8 #7250 1% & (Maastricht Treaty ) 2. fAe# + o 3%iE G F & ' s F i
A(UEHERRL L) R (22 E 2l ) pRE IS ( FEPNRER) =2 &
B REEY - BRBLETEFHMESS - ﬁw#ﬁm%& AERRD e 2R R
EAAIFE T RpHEEFER 2 CERFFETFT G F T BEA L
*i‘%,;‘ E,ﬁ}iﬁﬂfr\ﬂ‘3‘f \,b‘é"//}{‘ #ﬂﬂgg_q”\frﬁqul%lﬂﬁ A \ﬁ“r;"ﬁﬁ.,‘?"r
B2 AL RS RLL AL R 2T PR FRBEE RET ZNE
http://europa. eu/abc/history/ZOOO today/index_en.htm (&3> p # : 2008 &# 6 * 20 p ) F b BT
ﬁﬂﬂ?}z—ﬁi’—b,‘ff /\h F%P@Fﬁﬁtég ’ 7|I+ P\?"E_g%‘i/f .rﬁrrﬁd/lk}g'ﬁj“/lﬁl”'*Fmig‘:
Gl S PR AY FD BN Ak p d Fhzadl L8287 7 % 2389 > | 225-230 -
2005 & o

21 g omgcp T 2 4 % ¢ http://europa.eu/institutions/index_en.htm (A p # 12008 & 6 * 20
P )e
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128 g < 407 : “Quantitative restrictions on imports and all measures having equivalent effect shall be
prohibited between Member States.”

128 @ < 407 : “Quantitative restrictions on exports, and all measures having equivalent effect, shall be
prohibited between Member States.”

125 g % 407 : “The provisions of Articles 28 and 29 shall not preclude prohibitions or restrictions on
imports, exports or goods in transit justified on grounds of public morality, public policy or public
security; the protection of health and life of humans, animals or plants; the protection of national
treasures possessing artistic, historic or archaeological value; or the protection of industrial and
commercial property. Such prohibitions or restrictions shall not, however, constitute a means of arbitrary

discrimination or a disguised restriction on trade between Member States.”
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# I eh Laserdisken ApS v Kulturministeriet %2024 2 6] » 300 BBt 2 gt £ 3%

(LR =
BB RihARi i EiREd 4

BoR oY 1901 & el T RN EEER L YT 40 (o) HRE
Bl A LE RN (f40E) v 2 P R ENEFTREAE £ 4
2R o PR RO R THEN A LA SR R A ERE RPN TR 2 H

_:',’\‘ﬁ»%ﬁ!,%;.% s ,I’g‘:l;f_g_gv};:g" TR it —é—ﬁﬂ*ﬂ ’fglf ¥ A q‘]LL%i‘é 128 |
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126 Case C-479/04 Laserdisken ApS v Kulturministeriet, September 12, 2006 [hereinafter Laserdlsken]
H H] PN ES 2 S = ? A - 7| k3 A B 7
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62004J0479:EN:HTML. ( & 3+ P
#p 12008 & 6% 20 p )

127 Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs.

18 @ < 4o : Directive 91/250/EEC Article 4: “Subject to the provisions of Articles 5 and 6, the
exclusive rights of the rightholder within the meaning of Article 2, shall include the right to do or to
authorize: (c) any form of distribution to the public, including the rental, of the original computer
program or of copies thereof. The first sale in the Community of a copy of a program by the rightholder
or with his consent shall exhaust the distribution right within the Community of that copy, with the

exception of the right to control further rental of the program or a copy thereof.”
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B FHALE FIEEZAAMAEAA L

i TR pfest i B 4 G RE R A REFEEE R R ALY (T
B2k BRSO R ERE RO TR ) FIE RE L mEREN
2001 # 32— H T FaAL g F TR A AP MBS 4 V(T AL T E
Tfgdp & DHELE R T FRE D ERFIEREpHE (1R254 4 7 P EwE

Bt R AR FOF s R R R A 2 G TR L B FOF

-

BRADE - FHREZ 2EREEd vt R P {RITEEA R
LERRMMATF T2 RPL PR HY B AN 155 MACF LR 3
MR A B RERT (T (author) & Bic i o (9 rLa g 0k v 4l g 2

B\ 203t AFrRi 058

29 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society » = 5 f- &
r EU Copyright Directive (EUCD) ; # ' the Information Society Directive (Infosoc) |

O e I ip £ % 115% 23 o o~ 4o ! Directive 2001/29/EC Article 1 (2): “Except in the cases
referred to in Artlcle 11, this Directive shall leave intact and shall in no way affect existing Community
provisions relating to: (a) the legal protection of computer programs; (b) rental right, lending right and
certain rights related to copyright in the field of intellectual property; (c) copyright and related rights
applicable to broadcasting of programmes by satellite and cable retransmission; (d) the term of
protection of copyright and certain related rights; (e) the legal protection of databases.”
B @ < 4o : Directive 2001/29/EC, Article 4 (1): "Member States shall provide for authors, in respect
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S

of the original of their works or of copies thereof, the exclusive right to authorise or prohibit any form of

distribution to the public by sale or otherwise.”

132 @ < 407 : Directive 2001/29/EC, Article 4 (2): "The distribution right shall not be exhausted within

the Community in respect of the original or copies of the work, except where the first sale or other

transfer of ownership in the Community of that object is made by the rightholder or with his consent.”

133 See Thomas Hays, supra note 37, at 367.

134 Directive 92/100/EEC of 19 November 1992 on rental right and lending right and on certain rights

related to copyright in the field of intellectual property. ( & A 1+ )

% Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on

rental right and lending right and on certain rights related to copyright in the field of intellectual property.

Agldg 4 & 1992 # TR 2 I Directive 92/100/EEC | Bdp £ AATF RO E RAIZ R 7};1 ¥

ThROMYIFRZRPP FEERGF{H B F TP FRERL > 2RI RAZR

1 F & L o Bt T Directive 92/100/EEC (2. 4 % 3% A F 40 5> wdhix 57T 3 4%

T 38-39 -

138 < 4o : Directive 2006/115/EC Article 9 (Distribution right) 1. : "Member States shall provide the

exclusive right to make available to the public, by sale or otherwise, the objects indicated in points (a) to
62



CORPEEA R RHFEERASRFLAN EE B RT3 F R

1 -

IR R RIS R RRIE P ROTE E 9 R 2R ¥ 1

TRZEMREESR PN DR AG O CF RN RE N 2 AL

IS

PN EZ R gR PR 3 e o KB L MR RAIAHR A S 0

FERBPAFEG FIM - LAFAASF A AT SR BEE A2 75
ERARECHFZAFNEFSFERESEPN TN > BHegF T £
oA ELAFIRIFRER BT 22 ﬂﬁir‘?rif'ﬁs?]%?:‘édﬁ°

Shert > R R REFE- FEFFEPF LA D N2 PR B4 &

e

RECAREFERFTRLBHNESZRABFEFHLE  BEAR - FI § R
B2 FHRF-FPA g2 22 - FEREAEUF e d A p FEEERR

3

WESTEE RN HE o I AR AT W F R U BRI

2 ERE EHER - ISR

(=%

FIH FRERERREFILR
%ﬁ’ﬁﬂﬁﬁﬁﬁﬁﬁ*kﬂﬁaﬂﬁ’w*iﬁ*gﬁW@%ﬁ TR
Papa TEwgdn » ed A HEFRT 2 2FRERFIFREERRBEGE
o B RIE R AR P R A G I o RS TR RO e L F A
BEH2ZET cFFLERARA BB 2 BRI ER T D HEA . 2 R

GE AR AR A S B B BUBRLIE AT A 2R

(d), including copies thereof, hereinafter ‘the distribution right’: (a) for performers, in respect of
fixations of their performances; (b) for phonogram producers, in respect of their phonograms; (c) for
producers of the first fixations of films, in respect of the original and copies of their films; (d) for
broadcasting organisations, in respect of fixations of their broadcasts as set out in Article 7(2).”
Blokigz2 ¢ #a 440 wasT a4 F 392l 3 B X R 4o !
Directive 2006/115/EC Article 9(2):“The dlstrlbutlon right shall not be exhausted within the Community
in respect of an object as referred to in paragraph 1, except where the first sale in the Community of that
object is made by the rightholder or with his consent.”
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Id. at para. 11.
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AR Ve .‘"lﬁﬂ'%f\}.'"l ERCI: q/}\fﬁ'ﬁ é—f@l*" 1 #ri-'pi v B oA ;4%‘1%%?2{&%4& 43
FTHRZAEER G T RBEE 0 RNERE ORI ENEERPPFE TREEE 0 R Ao
T : Danish Consolidated Act on Copyright 2006, Section 19 (1) “Where a copy of a work has been sold
or otherwise transferred to others within the European Economic Area with the consent of the author the
copy may be further distributed. In respect of further distribution in the form of lending or rental, the
provision of subsection (1) shall also apply to sale or assignment in any other form to others outside the
European Economic Area.”
143 See Laserdisken, supra note 126, at para. 13-15.
144 1d. at para. 16.
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Yo kg BB E LA B 57 Fy it 4 0 F 45 2 4w B2 4o : The OECD
Convention Article 1(c) : "The aims of the Organlsatlon for Economic Co- operation and Development
(hereinafter called the "Organisation™) shall be to promote policies designed: (® %) (c) to contribute to
the expansion of world trade on a multilateral, non-discriminatory basis in accordance with international
obligations.”
18 g < 407 : The OECD Convention Article 2(a) : “In the pursuit of these aims, the Members agree
that they will, both individually and jointly: (a) promote the efficient use of their economic resources.”
147 See Laserdisken, supra note 126, at para. 38,
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151 gee Laserdisken, supra note 126, at para. 40.
152 1d. at para. 41-42.
153 |d. at para. 42-43.
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155 See Laserdisken, supra note 126, at para. 44-46.
138 @ 2 407 1 EC Treaty Article 3(1)(g): “For the purposes set out in Article 2, the activities of the
Community shall include, as provided in this Treaty and in accordance with the timetable set out therein:
(9) a system ensuring that competition in the internal market is not distorted”
157 See Laserdisken, supra note 126, at para. 47-49.
158 1d. at para. 50.
19 1d. at para. 52.
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180 14, at para. 56.

181 1d. at para. 60. B4 A L% 10 5% 138 % R 2 47  ECHR Article 10 (1): "Everyone has

the right to freedom of expression. this right shall include freedom to hold opinions and to receive and

impart information and ideas without interference by public authority and regardless of frontiers. This

article shall not prevent States from requiring the licensing of broadcasting, television or cinema

enterprises.”

162 See Laserdisken, supra note 126, at para. 63.

103 g 4 Bt %% 1075 % 238 2 %R < 4T :ECHR Article 10 (2): "The exercise of these freedoms,

since it carries W|th it duties and responsibilities, may be subject to such formalities, conditions,

restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the
68
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interests of national security, territorial integrity or public safety, for the prevention of disorder or crime,
for the protection of health or morals, for the protection of the reputation or the rights of others, for
preventing the disclosure of information received in confidence, or for maintaining the authority and
1mpart1a11ty of the judiciary.”

164" See Laserdisken, supra note 126, at para. 64.

18514, at para. 65-66.

186 14, at para. 67.

187 1d. at para. 68-70.

108 @ < 4T : EC Treaty Article 151 (1) : “The Community shall contribute to the flowering of the
cultures of the Member States, while respecting their national and regional diversity and at the same

time bringing the common cultural heritage to the fore.”
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189 g < 4o : EC Treaty Article 153 (1) : “In order to promote the interests of consumers and to ensure
a high level of consumer protection, the Community shall contribute to protecting the health, safety and
economic interests of consumers, as well as to promoting their right to information, education and to
organize themselves in order to safeguard their interests.”
170" See Laserdisken, supra note 126, at para. 74.
17114, at para. 75-76.
17214, at para. 78-81.
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13 1d. at para. 21.

Y4 G4 < 4T : Directive 2001/29/EC, Recital (28) : "This right should not be exhausted in respect

of the original or of copies thereof sold by the rightholder or with his consent outside the Community.”

175 gee Laserdisken, supra note 126, at para. 23-24.

176 14, at para. 25.

Y7714, at para. 26.

8 Maria Mercedes Frabboni., case comment, Two For the Price of One- The Advocate General’s
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VRS R R A FEGRINR P\ﬁi\'ll;é’g‘/j%’lt‘ﬂz—f#_‘%\'—g‘lt_’fgl,\ —'FE,

it TR TR
%8 Copyright Act 1968 # > < ¥ *t http://www.austlii.edu.au/au/legis/cth/consol_act/ca1968133/ # &
(A p #2008 6" 20p )e

29 = 4o : Copyright Act 1968, Section 37 (1): “Subject to Division 3, the copyright in a literary,
dramatic, musical or artistic work is infringed by a person who, without the licence of the owner of the
copyright, imports an article into Australia for the purpose of: (a) selling, letting for hire, or by way of
trade offering or exposing for sale or hire, the article; (b) distributing the article: (i) for the purpose of
trade; or (ii) for any other purpose to an extent that will affect prejudicially the owner of the copyright;
or (c) by way of trade exhibiting the article in public;

if the importer knew, or ought reasonably to have known, that the making of the article would, if the
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BN HEY R ERERTFEL T ALY BT F R ()
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S

O FTR RN R TR FERRT AT

TR 232 R FHEAENF T EIEG o R AL

1968 & ¥ iefi % 102 15 ~ % 103 i " 4 43 4l P ~ TH - T~ B A
AR A OF LA LR AL F R A Y 0 2 @R g

FE o

AR M T H IS UF- 25 LEIPL S H fﬂt“ﬁe?] > B0 B RS LR

AR R ERR F e R 2 T AT RN G UG A R A

article had been made in Australia by the importer, have constituted an infringement of the copyright.”
0 g e Copyright Act 1968, Section 38: “(1) Subject to Division 3, the copyright in a literary,
dramatic, musical or artistic work is infringed by a person who, in Australia, and without the licence of
the owner of the copyright: (a) sells, lets for hire, or by way of trade offers or exposes for sale or hire,
an article; or (b) by way of trade exhibits an article in public; if the person knew, or ought reasonably
to have known, that the making of the article constituted an infringement of the copyright or, in the case
of an imported article, would, if the article had been made in Australia by the importer, have constituted
such an infringement. (2) For the purposes of the last preceding subsection, the distribution of any
articles: (a) for the purpose of trade; or (b) for any other purpose to an extent that affects
prejudicially the owner of the copyright concerned; shall be taken to be the sale of those articles. (3) In
this section: "article” includes a reproduction or copy of a work or other subject-matter, being a
reproduction or copy in electronic form.”
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1983 & > @M F iviE2 it F3:k L R ¢ (Copyright Law Review Committee )
B e te 3t F T2 BT f?ﬁis?] 2O E R B2 RPAE 0 Tt 1988 & 1T A
T1968 i ¥ e By~ AT BT AR B AR S A SR £ G
AR e fRE R AR IR o R R F R Fl o o R F RO

£ 4% (Price Surveillance Authority » 14 = ff 4 PSA) 22444 1 i dp 2 5 L i -

Ta

7

FI¥Z p4F4 11089 £ G RA AWL 1900 Eh FirH A AEL
44‘19923-*”“@%*“% RARERL R F L2 %% SHA N FEE
D EIGRND Frr WD W R AR R HN B FEE R

AR EE L SRR B (bl B ) RFER S

AP o PSAHFHIK2 1089 £ R BB A ALY > TR R AT
F2 g~ U] $h R O FORRIR T M 0T 1991 B F iR B 2 50 5
R BE AL P B U F AR R EA- AP R L) TR R

Aoz NEFRERRTETBAF G AR P AR

R R SeREE RN IR R S U R S R S WK R

BTN F T

241 Copyrlght Law Review Committee, The Importation provisions of the Copyright Act 1968 (1988). *
¥ 2 2 P 7 £ v v w0 7 Foon B @ :
http: //WWW ag.gov.au/www/agd/agd.nsf/Page/Copyright_CopyrightLawReviewCommittee CLRCRepor
ts ThelmportatlonProwsmnsoftheCopyrlghtAct1968 (A p¥ 1200867 20p )
#2 pSA & 3 4 f ¢ (Trade Practices Commission, TPC) #t 1995 & = & & 5 i@ s &3 % *
LR ¢ (Australlan Competition and Consumer Commission, ACCC ) -
3 PSA, Inquiry into book prices, Final report (1989).
244 pPSA, Inquiry into the prices of sound recordings, Final report (1990).
5 PSA, Inquiry into prices of computer software, Final report (1992).
246 Copyright Amendment Act 1991 » No. 174 of 1991.
M1 e sz e T30 day ) HP] 0 RS A EY LR T
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fz@rEp o8 (c) FPHAIREE

FOAAA EEHA R TADRNF TR NG I A F TR RT 2R F 1A
R TE%37E% 138 (a)~(b)~(c) #z p e AEFIFHEAL g B2biz
W2 F Mt~ B T M AR PAE R FLANFELF A
Hdmg o2 g ey T o F 17 (overseas work)  fidn F a7 R 1 o)

ZHERFo A PERLFAFTPAZ L PN E KR AR T FE0

BAMATER 2P| Gt KA T KL QR AR LTS R 1A (a)
(b)~(C) #z B> AEFEEAJoiEn Bt gz F e ER T e 4
Fofg r BN Ao T RE S R AZEE PR AFFLANFRLF
BAFHEFRE (C) WAg e d me F IO AR N R AT &
Bi AR AcnE R (P e F LA RE AR R LS ) 2 (d)
B~ F FTREPE T AR ) (o) A e RE S 2 ()~ TR PR A At
FRASAERBAC - p ALy RA %“iABP\*sVE-.?;TH:E“(ii)ﬁ?]”
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BITRE F A AR A S RILA AL L R
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28 @ < 4o :Section 44 A(9): In this section: “book' does not include: (a) a book whose main content
is one or more musical works, with or without any related literary, dramatic or artistic work; or (b) a
manual sold with computer software for use in connection with that software; or (c) a periodical
publication.
29 = 4o : Section 44A. (1): The copyright in an overseas work first published on or after the
commencing day is not infringed by a person who, without the licence of the owner of the copyright,
imports a non-infringing book into Australia for a purpose mentioned in paragraph 37 (a), (b) or (c).
20 g 2 4o 1 Section 44A. (9): “overseas work' means a work: ( a)that was first published in a country
other than Australia; and (b )that was not published in Australia within 30 days after its first publication
in that other country.
B @< 4o : Section 44A. (2): Subject to this section, the copyright in:

(a) an overseas work first published before the commencing day; or

(b) awork first published in Australia, whether before, on or after the commencing day;
is not infringed by a person who, without the licence of the owner of the copyright, imports a copy (in
this subsection called the “imported copy') of a hardback or paperback version of a non-infringing book
into Australia for a purpose mentioned in paragraph 37 (a), (b) or (c) if:
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LTAEF AR A A8 a h b bind 2 F AR W 4o f
TERERFFELAER R IRFFZFERERT () ALY AY RS
G2 F e AT AERLTFE A2 (D FNF R ST EEe 5 iR
ZEFBEP > AT RS E 37 % 158 (a)~(b)~(c)F s * peh;
F(c) FMREINTHE LRV ABEETIN PR w (b) 2

AF SRR 2 (d) s 2 E W R A AZE R -

(¢)the person had ordered in writing from the copyright.owner, or the owner's licenSee or agent, one or
more copies of that version of the book (not being second-hand copies or more copies than were needed
to satisfy the person's reasonable requirements); and

('d)when the person ordered the imported copy, the original order mentioned in paragraph (c) had not

been withdrawn or cancelled by, or with the consent of, the person and: (i) at least 7 days had elapsed
since the person placed the original order and the copyright owner, licenSee or agent had not notified the
person in writing that the original order would be filled within 90 days after it was placed; or (ii) at least
90 days had elapsed since the person placed the original order and the copyright owner, licenSee or
agent had not filled the order.
%2 < 4o @ Section 44A. (3) The copyright in a published work (whether first published before, on or
after the commencing day) is not infringed by a person who, without the licence of the owner of the
copyright, imports a single copy of a non-infringing book into Australia if the importation is for the
purpose of filling a written order, or a verifiable telephone order, by a customer of the person and:

(a) inthe case of a written order, the order contains a statement, signed by the customer; or

(b) inthe case of a telephone order, the customer makes a verifiable statement;
to the effect that the customer does not intend to use the book for a purpose mentioned in paragraph 37

(a), (b)or(c).

253 Section 44A. (4) The copyright in a published work (whether first published before, on or after the
commencing day) is not infringed by a person who, without the licence of the owner of the copyright,
imports 2 or more copies of a non-infringing book into Australia if;

(a) the importation is for the purpose of filling a written order, or a verifiable telephone order, placed
with the person by or on behalf of a library, other than a library conducted for the profit (direct or
indirect) of a person or organisation; and

(b)in the case of a written order - the order contains a statement, signed by the person placing the order,
to the effect that the library does not intend to use any of the books for a purpose mentioned in
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dole aat > PSA £ 1989 # I F A5 R AR 2 0 M 1901 &R F IF
iz 2 B oo 3k ot 1990 & RA S FiE 2 SR BB AL o0
- AP PGS EER B L QR P R BRI ¥t % 1998

£ e 0 1998 & F T g 1 20 & %%%ﬁiﬁ&lfﬁ%ﬁﬂo

paragraph 37 (a) , (b) or (c¢) ;and
(c) in the case of a telephone order - the person placing the order makes a verifiable statement to the
effect referred to in paragraph (b) ;and
(d) the number of copies so imported is not more than the number of copies so ordered.
2% = 407 : Section 112A. (1) The copyright in an overseas edition first published on or after the
commencing day, is not infringed by a person who, without the licence of the owner of the copyright,
imports a non-infringing book into Australia for a purpose mentioned in paragraph 102 (a),(b)or (c).
25 = 4o :Section 112A. (9) “overseas edition' means a published edition of a work, being an edition:
(a) that was first published in a country other than Australia; and (b) that was not published in
Australia within 30 days after its first publication in that other country.
26 Copyright Amendment Act (No. 2) 1998 > No. 105, 1998 -
%7 J < 4o : Section 44D (1): The copyright in a literary, dramatic or musical work is not infringed by
a person who: (a) imports into Australia a non infringing copy of a sound recording of the work; or
(b) does an act described in section 38 involving an article that is a non infringing copy of a sound
recording of the work and has been imported into Australia by anyone. —‘ﬁ ¥ MY 38 i oty it
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5 ¥ T~ £ 2 F ¥4 (copyright in thesound recording ) > P 7+ & f?ﬁi%l Y
2 Elt 2 75 RT e FITAF R st > § MDD iR T
2R TEF FIFY vl ¥ e F v (copyright in works

recorded) ;> * ¥ % % o

h,,\}—x]ﬂ@j\ﬁﬂ%ﬁ_ r1968.&—gyt%§,z\%)»“ﬁ,$aJ\Fﬁx b'ﬁ/‘ﬁﬂ I; p?'r';ﬂ%\

ELE RN 2> 8 £ o
28 < 4o : Section 44D (2): This section applies to a copy of a sound recording only if, when the
copy is imported into Australia, the sound recording has been published:

(a) inAustralia; or

(b) in another country (the publication country) by or with the consent of: (i) the owner of the
copyright or related right in the sound recording in the publication country; or (ii) the owner of the
copyright or related right in the sound recording in the country (the original recording country) in which
the sound recording was made, if the law of the publication country did not provide for copyright or a
related right in sound recordings when publication occurred; or (iii) the maker of the sound recording, if
neither the law of the publication country nor the law of the original recording country (whether those
countries are different or not) provided for copyright or a related right in sound recordings when
publication occurred.

Note: Subsection 29(6) deals with unauthorised publication.
29 = 4o : Section 120D (1): The copyright in a sound recording is not infringed by a person who:
(a) imports into Australia a non infringing copy of the sound recording; or

(b) does an act described in section 103 involving an article that is a non infringing copy of the sound
recording and has been imported into Australia by anyone.
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20 gee Network Economics Consulting Group, The Impact of Parallel Imports on New Zealand’s
Creative Industries [hereinafter NECG Report], at 26 (2004). H 42 >~ ¥ 37T 7| 7 38 @
http://www.med.govt.nz/templates/Page__ 5662.aspx (&> p # 12008 # 6 * 20 p )-

%1 ACCC, Potential Consumer Benefits of Repealing the Importation Provisions of the Copyright Act
216$26i3das they Apply to Books and Computer Software (1999).
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%3 m < 4o @ Section 44E: The copyright in a literary work: (a) that is a computer program; and (b)
that has been published in Australia or a qualifying country; is not infringed by a person who: (c)
imports into Australia an article that has embodied in it a non infringing copy of the program; or(d )does
an act mentioned in section 38 involving an article that has embodied in it a non infringing copy of the
program and that has been imported into Australia by anyone.
%4 J < 4o @ Section 44F: The copyright inawork: (a) that is, or is part of, an electronic literary or
music item; and (b) that has been published in Australia or a qualifying country; is not infringed by a
person who: (c¢) imports into Australia an article that has embodied in it a non infringing copy of the
electronic literary or music item; or (d) does an act mentioned in section 38 involving an article that has
embodied in it a non infringing copy of the electronic literary or music item and that has been imported
into Australia by anyone.
285 E(¥ g Section 112DA: If, in relation to a published edition of a work:

(a) the work is, or is part of, an electronic literary or music item; and

(b) the edition has been published in Australia or a qualifying country;
then the copyright in the published edition is not infringed by a person who:

(c) imports into Australia an article that has embodied in it a non infringing copy of the electronic
literary or music item; or

(d) does an act mentioned in section 103 involving an article that has embodied in it a non infringing
copy of the electronic literary or music item and that has been imported into Australia by anyone.
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TR R N & f e d B SR 1 2 (New Zealand Institute of Economic

Research, NZIER ) 4448 _F Be*k g »~ 4 ~ 11 2 B3 F (T E F-T (76 » gl
T |

0 R TR FEITEELALAE SRF LA DL STAT P E 0 T 94-100
S AR T -
267 Copyright Act 1994, No.143 1994,
268 Copyright ( Removal of the Prohibition on Parallel Importing ) Act 1998.
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%9 NZIER, Parallel Importing — A Theoretical and Empirical Investigation (1998). # > < ¥ f = 7|4
F. B~ {8  http://www.med.govt.nz/templates/MultipageDocumentTOC__ 5664.aspx ( & * p ¥ : 2008
£6°*220p)

270 gection 16 (1) The owner of the copyright in a work has the exclusive right to do, in accordance with
sections 30 to 34 of this Act, the following acts in New Zealand: (b) To issue copies of the work to the
public, whether by sale or otherwise.

™1 Section 9 (1) References in this Act to the issue of copies of a work to the public mean the act of
putting into circulation copies not previously put into circulation; and do not include the acts of — (a)
Subsequent distribution or sale of those copies; or (b) Subject to subsections (2) and (3) of this section,
subsequent hiring or loan of those copies; or (c) Subsequent importation of those copies into New

Zealand; or (d) Distribution of imported copies that are not infringing copies within the meaning of
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By 21070 F3z% 20 % BA R (b) A (i) - (iv) 2 77— & & Hgr
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NEIEEESTISES (4) BerRTZ >N 21 EV 47 2%
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i
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BECEEST5ES (4) B e 2T A (1) B el p o

section 12 subsequent to their importation into New Zealand.
272 gection 12 (5A): An object that a person imports or proposes to import into New Zealand is not an
infringing copy under subsection (3) (b) if (a) Itwas made by or with the consent of the owner of
the copyright, or other equivalent intellectual property right, in the work in question in the country in
which the object was made; or (b) Where no person owned the copyright, or other equivalent
intellectual property right, in the work in question in the country in which the object was made, any of
the following applies: (i) The copyright protection (or other equivalent intellectual property right
protection) formerly afforded to the work in question in that country has expired: (ii) The person
otherwise entitled to be the owner of the copyright (or other equivalent intellectual property right) in the
work in question in that country has failed to take some step legally available to them to secure the
copyright (or other equivalent intellectual property right) in the work in that country: (iii) The object is a
copy in 3 dimensions of an artistic work that has been industrially applied in that country in the manner
specified in section 75(4): (iv) The object was made in that country by or with the consent of the owner
of the copyright in the work in New Zealand.
273 gection 75 (4): For the purposes of subsection (1) of this section, an artistic work is applied
industrially if—

(a) More than 50 copies in 3 dimensions are made of the work, for the purposes of sale or hire; or

(b) The work is copied in 3 dimensions in one or more objects manufactured in lengths, for the
purposes of sale or hire; or (c) The work is copied as a plate that has been used to produce—

(i) More than 50 copies of an object in 3 dimensions for the purpose of sale or hire; or (ii) One or more
objects in 3 dimensions manufactured in lengths for the purposes of sale or hire.
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2003 EF T2 B2 B et FEITRZEZS 35 iER T 4T FIF

(# 45 VHS &% ~VCD 122 DVD %) AIRT f7#j» 2 B b Ra o =1

Fiefpis % 35 % (3) MR pABIBAFBARPRY 500 3R
WAL THFEFHARE AP A (3 V0D FRRSEN) LB PR

2™ Copyright (Parallel Importation of Films and Onus of Proof) Amendment Act 2003.
TORMALREF T AREIRARART S A A R T REF O RRAT R
http://www.ustr.gov/Document_Library/Reports_Publications/2006/2006_NTE_Report/Section_Index.h
tml, at460-61. (& p 3 120086 20 p )

278 gection 35 (3): A person also infringes copyright in a film to which subsection (6) applies if that
person— “ (a) imports a copy of the film into New Zealand within 9 months of first being made
available to the public; and “ (b) knows or has reason to believe that the film is imported into New
Zealand within 9 months of first being made available to the public; and “ (c) is not the licenSee of the
copyright in New Zealand; and “(d)imports the film into New Zealand other than for that person's

private and domestic use.
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WA GEF R JLP R AR E WS BRI L P SR T B
7R )

F LR o B3R F R A BT AR

BF 2003 £ LGN RHEEFF I TRFES TR F FL R
¢
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LEWPAAE T O FL AR AR SLE S R
w2 Taeg g md & H % (knows or has reason to believe ) ;>

& &g e (knows or ought reasonably to know ) | 27

Bofs 02003 # ¥ iFigi2 B 1oy &8 TR R P RS RBEEF

EH(2)  ~ F (3) AR MR TRARS B F T RRF LA

2 Section 35 (5): Subsection (3) expires with the close of the period of 5 years beginning on the date of
commencement of this Act.
2’8 gection 35 (2): In civil proceedings for infringement of copyright under subsection (1), in the case of
a work that is a sound recording, film, or computer program to which subsection (6) applies,— “ (a)
an object is presumed to be an infringing copy in the absence of evidence to the contrary; and  “(b)the
Court must not require any person to disclose any information concerning the sources of supply of the
object if it appears to the Court that it is unreasonable to do so.
79 ppg gk 15 ¥ (FHEE % 35 1% (1)*R %1 ”A person infringes copyright in a work if—*(a )that person
imports into New Zealand an object that is an infringing copy of the work and,—*“(i)in the case of a
work that is a sound recording, film, or computer program to which subsection (6) applies, that person
knows or ought reasonably to know that the object is an infringing copy; or“(ii)in the case of other
works, that person knows or has reason to believe that the object is an infringing copy; and“ (b) the
object was imported into New Zealand without a copyright licence; and*“( ¢ )the object was imported into
New Zealand other than for that person's private or domestic use.”
280 gection 9 (2): The issue of copies of a work to the public, in relation to computer programs, includes
the rental of copies of computer programs to the public and rental subsequent to those works having
been put into circulation; but does not include any such rental where— (a) The computer program is
incorporated into any other thing; and (b) The rental of the computer program is not the principal
purpose or one of the principal purposes of the rental; and (¢ ) The computer program cannot readily be
copied by the hirer.
Section 9 (3): The issue of copies of a work to the public, in relation to sound recordings and films,
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includes the rental of copies of those works to the public and rental subsequent to those works having
been put into circulation.
%81 \lideo Ezy (New Zealand) Ltd v Roadshow Entertainment (New Zealand) Ltd [2002] 1 NZLR 855,
(2002) 7 NZBLC 103, 524.
%82 Copyright (New Technologies) Amendment Act 2008.
283 |LECG, Ministry of Economic Development Parallel Importing Review 2007: Impact Upon Creative
Industries (2007). [hereinafter LECG Report] # 4 £ 2 <~ # * & 7] % | B {¥
http://lwww.med.govt.nz/templates/MultipageDocumentTOC__ 32747.aspx ( &3> p # : 2008 & 6
120p )e
1. at 36-38. Mt AL RE WAL FEL AT F e R E2EF - RN S LT FE%
2 BT g RN P 0 Gt R A o
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285 Ministry of Economic Development, Parallel Importing Cabinet Paper (2008). # 2 < ¥ *: T 7| 4
ht B~ 18 thttp://www.med.govt.nz/templates/MultipageDocumentTOC___ 35584.aspx ( & 3* p #p 12008
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%87 See 1 Herbert Hovenkamp, Mark D. Janis & Mark A. Lemley, IP and Antitrust: An Analysis of
Antitrust Principles Applied to Intellectual Property Law, 1-2 (2004 supplement) [hereinafter

Hovenkamp].
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LA nE R 2L 1} PR ARLFR RN S BT ik

A A kR R AT I B AT PE 2 R 3RS

312 gee Atari Games Corp. v. Nintendo of Am., 897 F.2d 1572, 1576 (Fed. Cir. 1990).
313 See Hovenkamp, supra note 287, at 1-15.

LTH#ERP R ﬁiﬁ%?%ﬁéﬁﬁﬂiéﬁﬂmJLﬂ¢ﬁ%?mﬁﬂ’&?ﬁ&1
—*ffFJfgfﬂ AT A L 2R ARARRT L SEY > TEHEERID2RENTEMEAELE R
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SHERZRF ARG  FEMARDp D FRBRLAHL 224
Woobo Ly FRMAEFEIRG A7 T LERE LT L H A
GRS IERIS E R EE RN ERE R T R S TN S
R BB R L F A E M A R 4 K LF 2ok T @ 2 (horizontal price fixing )
Mz o &+ (minimum resale price maintenance) ¥ » @ [ $t 07 L %

FANFRMAA 2RI LT e L F w2 (lllegal perse) -

MR e TR AEA R R AT R %#Léﬁ”éwﬁ"ﬁ 3
e BRI E IR AT BT 5 o F Rt e F v B RE Y B
* (misuse ) 2 32 » 3+ 1917 # 1 Motion Picture Patents Co. v. Universal Film Mfg.
%300 2 pini BAE A AR Ad S g TRATE B B R ik A 0

b B -

Iy

1930 # 1 1970 & =Bt * L2 g FIHEM AT R 75

3

2t 1930 1 1970 # & A AGE e kT - 5o F £ 1930

31940 & o B A AGRE A S B JHEEY T B R A2 2

?*éi

B B9 £ TR TS AHEEFHEEL L BRSSP T L

FT

2 AP PG 5% 2 B = 1931 & 1 Carbice Corp. v. Am. Patents Dev. % 3?11z 2

1944 & 1 Mercoid Corp. v. Mid-Continent Investment Co. %322 % & % % M %k 6]

315 gee ABA Section of Antitrust Law, Intellectual Property and Antitrust Handbook, 2 (2007)
[hereinafter ABA, Handbook]

316 See E. Bement & Sons v. National Harrow Co., 186 U.S. 70, 92 (1902).

317 1d. at 91-92. (“The fact that the conditions in the contracts keeps up the monopoly or fix prices does
not render them illegal.”)

318 See United States v. GE, 272 U.S. 476, 490 (1926).

319 gee ABA Section of Law, Antitrust Law Developments, 1080-1081 (6th ed. 2007) [hereinafter ABA,
Antitrust Law Developments]

320 243 U.S. 502 (1917).

321 283 U.S. 27 (1931)

322 320 U.S. 661 (1944).
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7 A R i PRI AR BEPY EROEREEF A
- e T LA BRI 20 Ee R B ERELE TGP P RELE
Automatic Radio Co. v. Hazeltine Research, Inc. % *®¢s Zenith Radio Corp. v.
Hazeltine Research, Inc. 232" - 4 1950 & 5 Automatic % ¥ » % RF§ 2N E 3 % [+
FRAEA G R S A RE AP R AKE KL 4B o 5

PG ASET G AN PP EA AR d L EH LR
T EIFEA %’%E} PAEE e RN E - B R R ¢ AR
AN o FAm 1969 £ Zenith — % ¢ » F RPN EF FIAlrE AT k- g
FANEBTpR N FREEES  HriFRd S EJEA M- FEAHETHE
THERF > 75 5 FHE 4 & AR T F L A7 PR RITNE 5 4
TR IR

1970 & % » £ ® ;2 3% (Department of Justice, DOJ) s s j2 30 I 4+

AL AR 5 4hom 3] T4 2 RAT (Nine No-No’s); s i =+ 2 3%

i

#ENTA B RET 9 B REiE (per se illegal) : (1) I &4 %
1B w2 8 B3 H 0t 617 £7L5(2) TR« B J1HEH B hf £726 5 (3)
# & (4) wdle BRI (5) BRI AR (6) LR ¢ daiEe 4

323 See Hovenkamp, supra note 287, at 1-16.
324

Id.
325 See ABA, Handbook, supra note 315, at 2-3.
326 339 U.S. 827 (1950).
%27 395 U.S. 100 (1969).
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Bl
piu

1T s AR ‘ﬂt = ’l‘}ﬁ B 4304 H B NS HEERHE H

LAEEEY o P REF LR EE LD
Z 1980 E iz s —EMAFEL L Z L T MM

NEE P LA T 1980 F A 1000 £ A AR M R B A L AL S o
BRI AR BH SN2 R SRR EMA RS RL 2L R PR
4301081 #dadwt Ao T4 2 BB 0 B2 Pmi T (T8 2RI
12 (complementary) » ¥ % v/ 3 £137 « MU A F L HL L P e Bl =5 4
Wk fHES FCRBIFEN 2T 575 62 0 T2 6 4 EprE el 2o

WAEMABERL 2 23 pFRDL[E

2880 FREAES A AR 2 amRy 52 £ | ¢ (Federal Trade
Commission, FTC) *+ 1995 & + j 38 # T B3I & o4 2 322 F 4= P 2 p) |
R RH AT el § R B ¥R R s segk T £ 12 R B (rule of reason ) |

FLHEr AR Fdhr T2 A RA CF - SN FEMAEZ G WL 2 R

828 3 B ox o plmA . % = Bruce Wilson »+ 1970 # 11 ' 6 p &jt L % “f 5 2 - ¥ "Patent and
Know-How License Arrangements: Field of Use, Territorial, Price and Quantity Restrictions." % T 4 %
BB 2. B < 40T (1) Royalties not reasonably related to sales of the patented products; (2) Restraints
on licenSees' commerce outside the scope of the patent (tie-outs); (3) Requiring the licenSee to purchase
unpatented materials from the licensor (tie-ins); (4) Mandatory package licensing; (5) Requiring the
licenSee to assign to the patentee patents that may be issued to the licenSee after the licensing
arrangement is executed (exclusive grantbacks): (6) LicenSee veto power over grants of further licenses;
(7) Restraints on sales of unpatented products made with a patented process; (8) Post-sale restraints on
resale; and (9) Setting minimum prices on resale of the patent products.” 3% £ Richard Gilbert & Carl
Shapiro, Antitrust Issues in the Licensing of Intellectual Property: The Nine No-No's Meet the Nineties,
1997 Brookings Papers on Economic Activity: Microeconomics 283, 284-285.
%29 % § ;2 (Sherman Act) & % R &2 2 wa - BT HR :_E;%waav T 2 e

-EHTFEER T4 RR A AFCRPERE £ 2T AR 2 % 2 B4e t United States v. Glaxo
Group, 302 F. Supp. 1, 4 (D.D.C 1969), rev’d, 410 U.S. 52 (1973). See ABA, Antitrust Law
Developments, supra note 319, at 1082 n.35.
330 gee Abbott. B Lipsky, Jr., Deputy Assistant Attorney General, U.S. Department of Justice, Current
Antitrust Division Views on Patent Licensing Practices, Remarks Before the American Bar Association
Antitrust Section (Nov. 5, 1981), reprinted in 4 Trade Reg. Rep. (CCH) 1 13,129.
331 See Atari Games Corp. v. Nintendo of Am., 897 F.2d 1572, 1576 (Fed. Cir. 1990).
%2 U.S. Dep't of Justice & Fed. Trade Comm'n, Antitrust Guidelines for the Licensing of Intellectual
Property (Apr. 6, 1995).
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Id. at § 2.0.
334 U.S. Dep't of Justice & Fed. Trade Comm'n, Antitrust Enforcement and Intellectual Property Rights:
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Id. at 3.
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£ o BB 2Btk 52t 1966 £ Consten and Grundig % 4% T 4 7 5 g i
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[1966] E.C.R. 299; [1966] C.M.L.R. 418 [hereinafter Consten and Grundig]. |+ 2> < ¥ p & 5|4 | B~

: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri= CELEX.61964J0056.EN.HTML (Bp
#p 12008 & 6% 20 p )~
TR RLAHMNERRENS 205 ERTAENT BHE R RS ERE ST B
o Ja = 4o D EC Treaty Article 295: “This Treaty shall in no way prejudice the rules in Member States
governing the system of property ownership.”
B R R LEMNERFMEYYBLEY LERT -

130

\u
_gm



AR fdcm AT > Pl E © F EE 6 R X 50T

3«\

E’]ﬁ%&f M5 B 7R

#1] e

#5 % % 1971 # ¢ Deutsche Grammophon %%*# » i Consten and Grundig
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B%6 B4 FEF X K40 44 B Deutsche Grammophon 2 & #-H > 4g B #1

Wig 2 43 p5 % 202 WMep3 2 F Polydors # 15 Metro 2 7 2 RIFER i3 453
P o Fw s 2 4H o 18 % Deutsche Grammophon 2> & 4 B2 Fe e 423732 » 1 %
1 Metro 2 @ #8505 Fo v 46~ (U R o G BIE B IR R RGTRE B IR T
FF 9 o & 7 444 (preliminary ruling ) = 748, B (74802 (298 5 L340 R4S
PRIEAFRASCHF AL LT T v H 75 0 AT F R RS A

l’,;g‘; A5 5 ;{LL‘ 2;E355l;;:] 44 85 ]/l%_u. 1;-&?‘%&3560 4

«_J‘

HEFA BRZRAT T G REERMEEIL T RFE ¢ 0
AR EM AN &R AR T h (existence) > iz iz [T
(exercise)y 7§ ¥ i £ T FEQL B e fd FQRFANEELIESNFEME

ﬁg@ﬁ?**qﬂﬁ%ﬁ@ﬁﬁ"9%%“‘%ﬂd7”ﬂ:%%u%%ﬁ

4

BHARL B g RS L

%4 Case 78/70, Deutsche Grammophon Gesellschaft mbH v Metro-SB- GroBmarkte GmbH & Co. KG
[1971] E.C.R. 487; [1971] C.M.L.R. 631 [hereinafter Deutsche Grammophon]. # *[j&-2> < p %
- 7| K3 I B~ |5’
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&lg= en&numdo
€=61970J0078 (& p # : 2008 & 6 * 20 p )
R LY 2ART I A RABBFALEIRT AL AEYD W2 X e o Rv 40T 1 EEC
Treaty Article 5, second paragraph: member states " shall abstain from any measure which could
jeopardize the attainment of the objective of this treaty ".
¥ wp T L FAEY S BLES 19E .
%7 See Deutsche Grammophon, supra note 354, at para. 11. “although the treaty does not affect the
existence of rights recognized by the legislation of a member state with regard to industrial and
commercial property, the exercise of such rights may nevertheless fall within the prohibitions laid down
by the treaty . Although it permits prohibitions or restrictions on the free movement of products, which
are justified for the purpose of protecting industrial and commercial property, article 36 only admits
derogations from that freedom to the extent to which they are justified for the purpose of safeguarding
rights which constitute the specific subject-matter of such property.”
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4 % » % 1991 # ¢ Radio Telefis Eireann v. E.C. Commission %3°# » g %
- % ;% 2 (the Court of First Instance ) £ =X ¥ 3%} i Deutsche Grammophon % z_
®o FRE R ANFEMAREL T AR (actual substance) #7ig 7 iR

AT R RAA A o SRk o ] A FIRRE R e o

Ay
I~

it R 2R EN A EMAEER S d N RAIFM G2 A
ARG GEAEMAREL T A @A 2w L 2046 > & Deutsche
Grammophon % |iAfmin 1 L ZRVFF ML RTEMAELRED F P
TER L EFROREFRACE R - 2 FAPMAEM AR

® TR P ik s ERETE D F L LD AIIEF > T AT E A

%8 1d. at para. 12. “If a right related to copyright is relied upon to prevent the marketing in a member
state of products distributed by the holder of the right or with his consent on the territory of another
member state on the sole ground that such distribution did not take place on the national territory, such a
prohibition, which would legitimize the isolation of national markets, would be repugnant to the
essential purpose of the treaty, which is to unite national markets into a single market. That purpose
could not be attained if, under the various legal systems of the member states, nationals of those states
were able to partition the market and bring about arbitrary discrimination or disguised restrictions on
trade between member states.”
%9 Case T-69/89 Radio Telefis Eireann v Commission of the European Communities [1991] E.C.R.
11-485; [1991] 4 CM.LR. 586 # ¥ 34 » =~ # g 7 35 % | B> @#
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&Ilg=en&numdo
c=61989A0069 (#3z*p # :2008 % 6 * 20 p )
%0 1d. at para. 69. “only those restrictions on freedom of competition, free movement of goods or
freedom to provide services which are inherent in the protection of the actual substance of the
intellectual property right are permitted in Community law.”
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practices) » #- B¢ RHB ¥4 > 22 LWL LA 2 ek IR RE L 7
B IR o Fu G TR G

() EHRATPREAFT § Hfltdw iz b iFe;

(b) "LFI&H12 & -3 S g BT

(c) # &7 F & Bk Rk

(d)jedale 22 %38 3 f e BHEE Bl i@ dp 4 At 7 fl2 e 4

(€) &2 Fimfhrt L A ARH A fiphe AR B 20 A SZ RAE R TR

A ARAT RN T FERML L ARV - RS KT HE A E R

Fds | m“"#]%ﬁ—i’r RPN REERLFEMAEAS KT AL VPR R - R
B ERAEG S 8LiE FEAE A A WL R THEFL - At DIl
Pk e
WA FREEISRI G TENBE GOSN EFRFOR A LR F Y 2R 0 F
105-106 4% ji 1 5> 2006 & > & 1 B4R @ % o i 2 40T EC Treaty Article 81 (1): “The following shall
be prohibited as incompatible with the common market: all agreements between undertakings, decisions
by associations of undertakings and concerted practices which may affect trade between Member States
and which have as their object or effect the prevention, restriction or distortion of competition within the
common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing them
at a competitive disadvantage;
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12 1978 & ¢ Miller Int’l Schallplatten GmbH v E.C. Commission %% 4 & » 2%

(e) make the conclusion of contracts subject to acceptance by the other parties of supplementary

obligations which, by their nature or according to commercial usage, have no connection with the

subject of such contracts.”

%3 < 407 :EC Treaty Article 81 (2): “Any agreements or decisions prohibited pursuant to this Article

shall be automatically void.”

%4 See Thomas Hays, supra note 37, at 1 4.17.

%5 E.g. Case C-70/93 Bayerische Motorenwerke AG v ALD Auto-Leasing D GmbH [1995] E.C.R.

1-3439; [1996] 4 C.M.L.R. 478.

%6 Case 19/77 Miller Int’l Schallplatten GmbH v E.C. Commission [1978] E.C.R. 131; [1978] 2

C.M.L.R. 334, H S I w A - 5] % E B @
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http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapilcelexplus!prod! CELEXnumdoc&lg=en&numdo
€=61977J0019 (#z*p # :2008 & 6% 20 p )

%7 |d. at para. 2.

%8 |d. at para. 3.

%9 |d. at para. 7.

370 |d. at para. 12.

1 |d. at para. 15.

372 E g. Case 258/78 Nungesser (L.C.) KG and Kurt Eisele v EC Commission [1982] E.C.R. 2015; [1983]

1 CM.LR. 278, wpara. 77-78. #H # &4+ > < ¥ p T 5 H F B ¥
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&Ilg=en&numdo
€=61978J0258 (& p # : 2008 & 6% 20 p )
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¥ See Thomas Hays, supra note 37, at 14.21. ¥ 3% P. Jakobsen and M. Broberg, The Concept of
Agreement in Article 81 EC, [2002] E.C.L.R. 127, 138
37> See Thomas Hays, supra note 37, at 1 4.27.
36 40 B % b |4 Case 41/69 ACF Chemiefarma, NV v EC Commission [1970] E.C.R. 661.
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37 4n Bk % | ) 4- Case 86/82 Hasselblad (G.B.) Ltd. v E.C. Commission [1984] E.C.R. 883, [1984] 1
C.M.L.R. 559.

378 See Thomas Hays, supra note 37, at 1 4.37.
379
Id.

%0 1d. at 74.46.
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%81 See Case T-43/92 Dunlop Slazenger International Ltd v EC Commission [1994] E.C.R. 11-441, para.
S3. Jr % 4 : “When a producer chooses to organize the distribution of its products by a network of
authorized distributors who are guaranteed exclusive or selective distribution, such a distribution system
will be permitted under Community competition law only on condition that inter alia no prohibition on
the resale of the products in question within the distribution network is imposed in fact or in law on the
authorized distributors. Such stipulations, the effect of which is to partition national markets and in so
doing to thwart the objective of achieving a common market, are inherently contrary to Article 85(1) of
the Treaty.”
%2 See Case 107/82 Allgemeine Elektrizitats-Gesellschaft AEG-Telefunken AG v EC Commission [1983]
E.C.R. 3151, [1984] 3 C.M.L.R. 325, para. S4.
%% 1d. ¥ 3% Case 26/76 Metro SB-GroRmarkte GmbH & Co. KG v EC Commission [1977] E.C.R.
1875, [1978]2CM L.R.1,para. 21. r1 2 &> T i 414 & 302 335 o
%4 See Case T-49/95 Van Megen Sports Group BV v EC Commission [1995] E.C.R. 11-1799; [1997] 4
C.M.L.R. 843, para. 35; Case 86/82 Hasselblad (G.B.) Ltd. v E.C. Commission [1984] E.C.R. 883, [1984]
1 C.M.L.R. 559, para. S2; Case T-43/92 Dunlop Slazenger International Ltd v EC Commission [1994]
E.C.R. 11-441, para. 88.
%5 See W. Burns Tractors v Sperry New Holland, (85/617/EEC) [1985] O.J. L-376/21; [1988] 4
C.M.L.R. 306, para. 56.
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%86 See Thomas Hays, supra note 37, at 1 4.38.
387 Case C-234/89 Stergios Delimitis v Henninger Brau AG [1991] E.C.R. 1-935, [1992] 5 C.M.L.R. 210
para. 27 H ) A > < w A - 7 k3 I3 B 7
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&Ilg=en&numdo
€=61989J0234 (A p ¥ 12008 & 6" 20 p )
%8 1d. at para. 28-33.
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%9 gee Thomas Hays, supra note 37, at 1 4.33.
3% Case 26/76 Metro SB-GroBmarkte GmbH & Co. KG v EC Commission [1977] E.C.R. 1875, [1978] 2
C.M.LR. 1.
114, at para. 20-21.
%92 See Thomas Hays, supra note 37, at 1 4.34.
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3% See e.g. Case 107/82 Allgemeine Elektrizitats-Gesellschaft AEG-Telefunken AG v EC Commission
[1983] E.C.R. 3151; [1984] 3 C.M.L.R. 325; Case210/81 Demo-Studio Schmidt v EC Commission
[1983]E.C.R. 3045; [1984] 1 C.M.L.R. 63; Case 126/80 Maria Salonia v Giorgio Poidomani and
Franca Baglieri [1981] E.C.R. 1563; [1982] 1 C.M.L.R. 64 -
3% Case 22/71 Béguelin Import Co. v S.A.G.L. Import Export. SA [1971] E.C.R. 949; [1972] 1 C.M.L.R.
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3% Case 51/75 EMI Records Limited v CBS United Kingdom Ltd [1976] E.C.R. 811; [1976] 2 C.M.L.R.
235.

%9 |d. at para. 28-29.

0 gee Thomas Hays, supra note 37, at 1 4.63.
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Treaty Article 82: “Any abuse by one or more undertakings of a dominant position within the common
market or in a substantial part of it shall be prohibited as incompatible with the common market in so far
as it may affect trade between Member States. Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading

conditions;

(b) limiting production, markets or technical development to the prejudice of consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby

placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection

with the subject of such contracts.”
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Michelin v E.C. Commission, [1983] E.C.R. 3461; [1985] 1 C.M.L.R. 282, para. 30; Case T-69/89 Radio
Telefis Eireann v E.C. Commission [1991] E.C.R. 11-485; [1991] 4 C.M.L.R. 586, para. 63.
%9 See Robert O’Donoghue & A Jorge Padilla, supra note 407, at 109.
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Tetra Pak International SA v E.C. Commission [1996] E.C.R. 1-5951.
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exploit resources more rationally; and

b) when such agreement will not in any way whatsoever allow the enterprises concerned to eliminate

effective competition.”

"8 d ¥R < 4o 1 “The following agreements among actual or potential competitors are presumed to
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c) allocate markets geographically or according to trading partners.”

BORIER TP 2004 E 40 1p BAsA 2 H E @R 2 407 1“The elimination of effective competition
155



AT PR PR ATEE UL R 0 F e AR R

Bt s LA B E 2 A 4 G RE B URRE ek > A T R B
JEERESESUTEEA PR e P EER PR P Sl

ERTARCIRLIAPEL T R R FLTL 0 BRI RALER D
Lo BRI R T L L BEEP S F5ES 2 AR e 2
TEMED nEHEF oA T 0 1295 Weko 3t 2007 E AT F ch T AT LB (U

PRBLLER PP 05 25 A8 T 592 @ (inter-brand) | shik

#

Thd AX PR AL Pt T v R Ha2d 4o (1) i

)

i -fg*“:/é WEAR Y ATR T AR Ae M 90T 5 88 5 (2) Weko T RJE
435 %k 2 pF s BIER A RIEATA| B aip R T > H g ok

% 5(8) AL R P ERE A L E M R R 2

LA R RREU R B R R SR A TEC RN TR
s (intra-brand) | s p d T A X PFI2Fd A B FHEZ2 LR

Boood e WAL N N 2 EARLARR o

ML PR AT GRBRAIFRARBER > LB N A B

&

_'%‘ié

£
i%_‘
=
e

£ E R MRS G SRS A 0 L

-\1\«

=

d ) R HBE B AR TRAIEE AR R R
o

Yr
‘\1

i R g

TR SR L S £ kO R T Qg e

\

GE R A E A R S SRR Rt
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regarding fixed or minimum prices as well as in the case of agreements in distribution contracts

regarding the allocation of territories in so far as sales by other distributors into these territories are not

permitted.”

% Bekanntmachung iber die wettbewerbsrechtliche Behandlung vertikaler Abreden Beschluss der

Wettbewerbskommission vom 2. Juli 2007.
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% (2) 38 - R R < 4o @ ”Purely qualitative selective distribution: Distribution system in which
the distributors are selected exclusively on the basis of objective criteria required by the nature of the
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product such as training of sales personnel, the service provided at the point of sale, or a certain range of
the products being sold.”
“WOogm TASLLE BRI RARALAET, F8EF (4) W HEBER L 4T
“(4) Purely qualitative selective distribution agreements fall outside the scope of this Notice for lack of
any significant restriction of competition, provided that three requirements are satisfied cumulatively:
i) the nature of the product in question must necessitate a selective distribution system, in the sense that
such a system must constitute a legitimate requirement, having regard to the nature of the product
concerned, to preserve its quality and ensure its proper use;
ii) resellers must be chosen on the basis of objective criteria of a qualitative nature. These criteria must
be laid down uniformly for all potential resellers and must not be applied in a discriminatory manner;
iii) the criteria laid down must not go beyond what is necessary.”
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