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Abstract

Heavy pollution and huge development projects touch upon human activities and
therefore cause human sufferings. Recently the emergence of human rights research
started to expose human casualties resulting from environmental harms. These
incidents are often ignored by negotiation between state governments and enterprises
thus lose their faces under the exchange of interests. Moreover, in 2009, Taiwan
Legislative Yuan passed “Act to Implement the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and Cultural
Rights,” making it justifiable to apply international human rights laws to local
environmental cases. As a result, this thesis would like to turn its focus on the
interaction between human rights and environment, and applies a human rights
approach to study environmental problems.

This thesis selects several crucial international human rights law as its research
material. By studying the mechanisms, cases, communications, and reports of
international human rights law, this thesis would like to pinpoint the advantages of
using human rights approach in dealing with environmental issues and offer some
implications for Taiwan.

By first observing and analyzing the norms and monitoring mechanisms of
international human rights law, this thesis points out the differences of using
“court-centered” and “committee-centered” monitoring models. It is also evident that
international human rights law put states in the primary position for human rights
protections. After clarifying the basic concepts of international human rights law, this
thesis turns to environment-related human rights, which include substantive and
procedural rights. Such rights are deepened through the discourses in General
Comments and court discussions made by international human rights committees and
regional human rights court.

Meanwhile, many ad-hoc cases or individual communications under
international human rights mechanisms have indicated the influences of
environmental problems to human rights. 15 cases are chosen by this thesis in order to
further examine how international human rights mechanisms cope with human rights
violations under environmental issues. Three features of these cases reflect the
limitations as well as potentials of international human rights mechanisms dealing
with environmental problems. For example, inadequate illustration of causal links
between rights’ violation and environment degradation in communications delivered

\Y



by ICCPR Human Rights Committee. Such “defect” is meant to be supplemented by
the flexible and dialogic monitoring mechanisms. It therefore creates a suitable forum
for solving conflicts between human rights protection and other interests. This thesis
then argues that international human rights mechanisms serve as an irreplaceable
system for ameliorating environmental problems.

The last part of this thesis attempts to shed some implications to Taiwan’s
environmental cases. The implications from international human rights mechanisms
could provide perspectives for Taiwanese courts and environmental groups when
dealing with cases regarding both environment and human rights. The air pollution in
Daliau, Kaohsiung, 2008, happens to be a good example for showing that
international human rights laws are applicable in Taiwan. Although detailed and
comprehensive application to Taiwan cases requires further studies and it is beyond
the scope of this thesis, such dimensions should not be overlooked and actually
deserve more attention from Taiwan government, industries and civil society.

Keywords: International Human Rights Law, Environmental Human Rights, ICCPR
Human Rights Committee, European Court of Human Rights, Margin of
Appreciation
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'8 Convention against Torture, and other Cruel, Inhuman, or Degrading Treatment or Punishment, Dec.
10, 1984, 1465 U.N.T.S. 85.

7 Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3.

B rims (2006) (B AW AT LB 2B L) (FTE R TEHE) $34H 0 F 36

19 European Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950,
213 U.N.T.S. 222.

20 American Convention on Human Rights, Nov. 22, 1969, 1144 U.N.T.S. 123.

21 African Charter of Human and Peoples’ Rights, June 27, 1981, 1520 U.N.T.S. 217.
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The United States, available at http://s3.amazonaws.com/isuma. attachments/ICC Petition_7Dec05.pdf .
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AR FERE O BANEEARIES LY AR Y R NRE - B F RBEL
BT ME2Z TE o (837 2008 # 6 7 2R TIE L § - MG iz 88 L RRIAKRZ
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HUMAN RIGHTS AND THE ENVIRONMENT CASES, LAW AND PoLicy 572-73 (Carolina Academic Press
2008).
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3 See U.N., Human Rights Bodies, http://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.aspx

(last visited May 11, 2011).
%2 See HUNTER ETAL., supra note 9, at 1396-1397.
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ICCPR + % 7+% J ¢ (Human Rights Committee) 3 4 {7 ~ £ = 9§ 72 %
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RERFET L ABL RRRRE L A RIALLREL LR RE

B RIR 4 12 € 1 I % %3 (Concluding Observation) » # i£ H B *7 3 38 1 354 223k o

% U.N., Treaty Collection,

http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=I1V-4&chapter=4&lang=en (last
visited May 11, 2011).

¥ 2220

14



Bpoko 2NFALEAELR TUREBGRBHRLES 295 Lhk

N

B P A AT PN - ERRTIMRLB T RLT E
FH-RAI RPN VL X TR AR AR RN R £ R (T
FhSHho AP LY K2 BT o ICCPR A B R 44 | ¢ & @5t 0% f 2
BV FRE R E R EY c BAY AL F AT L2 ARG S

BrEHAY CRECSERALER o F- ERRIT I ALIF AL h R

/

Ao PRSI AESE T o TR Y I A o 20 XL A g 1R
U AR o TR BHFEAPES P RLA R g2FhARHT R RF
TR L RF LA R ERARALE Y G RS R FRLARF BHME
LREFRABDABI2ZIES - PINFALDZBERE > Pl IR TS

2_ 16 § § A2 5 (follow-up procedure) » 475 fi 17 & Rz Bk e ~init g7 o
RS TRRRITIReAIRe s e d f g2 2 ALY - FEHY
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HEFEREF 4 %

Bfs »ICCPR A X724 | ¢ mHEH S iE2 (TN RE > Wirg) 2 - 43F

% HENRY J. STEINER, PHILIP ALSTON & RYAN GOODMAN, INTERNATIONAL HUMAN RIGHTS IN CONTEXT
850-54 (Oxford University Press 2008). it 45 1 » Bl 34F & 41 & § L & 2 et @]Jifj—*“i% % AR
F N2 EAEY G EREP R A %Eiie FORE 2% TG 2 AAL € Ht 2 BRI B3 o
Hed A B2 NGOs # 12 F+ 3 £ (shadowreports) + * 5 4 B ¢ 3R M prIFLHEL 2 4
J; F*;fi °

®ICCPR $ 4155 1R - ~ 22 BQRERBAERLT EREEP v RKRLE €7
FRXrFR- FORpHT -G IR B fﬂ’"’ AT hiramd s o ... See also id. at845

% First Optional Protocol to the International Covenant on Civil and Political nghts Dec. 16, 1966, 999
U.N.T.S. 302.

% STEINER ETAL., supra note 35, at 891-95.

% 1d. at 914-16. ¥ % Scheininixi - 2R g7 ¢ *
LN IS A Jﬁifﬂmnﬂ)} FC BRI LB EE
HpiEpERLAR gL LLiES o
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it £ B ¢ (Committee on Economic, Social and Cultural Rights) » # 7 B »> B A ¥ 3748
Pl EHETET A AL VR gR A E 2 L4 f g mi2ICCPR 4 ¥
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T AR g4 FlARE IS FGAR € LE € (UN Economic and Social Council)
2T @ R A ]2 TR 0 1085 E et 0 £ R £ 1 BT aL R
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(interdependent) » = ICESCR A AL g -2t Z R €2 S 4 A gr‘j&iﬁiﬁ A
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0 See Human Rights Committee, General Comment,
http://www2.ohchr.org/english/bodies/hrc/comments.htm (last visited May 11, 2011).

1 U.N., Treaty Collection

http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=I1V-3&chapter=4&lang=en (last
visited May 11, 2011).

2 ok 32008 & 12 0 10 piLiE 0 P W A 4 2% o UN., Treaty Collection,
http.//treatles.un.orq/PaqeleewDetalIs.aspx?src TREATY&mtdsg_no=1V-3-a&chapter=4&lang=en
(last visited May 11, 2011).

3 MAGDALENA SEPULVEDA, THE NATURE OF THE OBLIGATIONS UNDER THE INTERNATIONAL COVENANT
ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS 29-33 (INTERSENTIA 2003).

* GILLIAN TRIGGS, THE RIGHTS OF INDIGENOUS PEOPLES TO PARTICIPATE IN RESOURCE DEVELOPMENT:
AN INTERNATIONAL LEGAL PERSPECTIVE, HUMAN RIGHTS IN NATURAL RESOURCE DEVELOPMENT: PUBLIC
PARTICIPATION IN THE SUSTAINABLE DEVELOPMENT OF MINING AND ENERGY RESOURCES 129 (Donald
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Big ek REFIGFREE K S SRBE L5 G g E

,
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S
|

Bo 2B AR o A AR SRR PR - S ERRARL R § 0 A
FICCPR A R x4 | 28 1F2 3% k- w3 R RAR §AFREY
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Jin

#F3F B4z R (early warning procedures)» z #r %] LG R R 2 RSN LB E
@iaﬁ%iﬁﬁ%ﬁeﬁﬂ’W%—”%ﬂﬁé&ﬁiﬁg*g&%‘%?@
G T - AR 0 S S GRG0
rp CRC2IEILE ¢
(24 #1125 ) (Convention on the Rights of the Child)>* 1989 # if i& > 1990

#£ 91 N4, B au’ﬁ 193 Tl%“v%"]]?Z]o;z;\/]{ciﬁlg}%u—r,\;\g\g Ay 55

Zillman, Alastair Lucas & George (Rock) Pring eds., Oxford University Press 2008).
** STEINER ETAL., supra note 35, at 175-76.

*® See U.N., Committee on the Elimination of Racial Discrimination,
http://www2.ohchr.org/english/bodies/cerd/index.htm (last visited May 11, 2011).
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1950 # i€ i ~ 1955 & 4 sxz. (®H A Efeik A~ p d 2 5 ) (European
Convention for the Protection of Human Rights and Fundamental Freedoms) » f§ £ { &
MARN) REERERFLRFAELSYN 2 AASREPERALFEAE
2P pR T B AR B R AR § FFR 1965 &2 (FAk
¢ &%) (European Social Charter) ~ * (g 2 1k =] ~ 3 A i o B A feinifig
RAF) DAY T2 A ERAT T (R AR ) AP 2 RB L 2
MEEZR G TERY 2NV HEFELE L AL RR S ERELTA A E
o E gk FARLEHRI VLT BEA 0 A BE NGO ¥ T A 0 F
PAZFR BRIV 280 FlG (WM AESN) P TREF BEE N R
AT AR FP B R B RachR BHR R0 5 PR A B R 2 AR
HoBd AMAY LT FARAE ROV BKPFGE] L CETRERRE A

#

Setg nd G TR AR AR o B AR Rt RS k4 o A

T See U.N., Committee on the Rights of the Child, http://wwwz2.ohchr.org/english/bodies/crc/index.htm
(last visited May 11, 2011).

® Frimsy > 4R 180 F 36 ¢

* European Social Charter, Oct. 18, 1961, 529 U.N.T.S. 89, E.T.S. No. 35.

%0 European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment, Nov. 26, 1987, 465 U.N.T.S. 85.

*1 See HUNTER ETAL., supra note 9, at 1400.

20d. Zirdoend *:wr'i Bge t1998 & i » 2 raimsg ¥ o

> STEINER ETAL., supra note 35, at 938.
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(£ M A 48 = X ) (American Convention on Human Rights)»* 1969 & 11 * & d
% ' B ple % (Organization of American States, OAS)if 1978 # 7 * 18 p # »x >
P20 25 BENR kT (FHAEH) b BRI RERTTLEL 4
Rpp it (FMRFER) (Charter of American States) ~ *° (£ < 2 3 )
(American Declaration of the Rights and Duties of Man) » "+t & i& 183 3, <1 %_> 1988
EEMRARES gL EL (FMAFESF BEHRALE fre IR
% ) (Additional Protocol to the American Convention on Human Rights in the Area of
Economic, Social, and Cultural Rights) # » % 11 i% wj#ﬁug{éz TR ORERTREZET
1979 £ £ W E et (WAL H) P AR EN AR T Lk p
FBXHAPERSORNIAFE I REE > L P R RPB ALY FEE X 3
TERFFRAENAR 62 RJLEAR ) F T P YRS o AziF2 3 7R

NETE AR B ARSI RT BA > BB NGO WE F RA G

> 1d. at 943.

> 1d. at 1401-1402.

% Charter of American States, Dec. 13, 1951, 119 U.N.T.S. 3.

" American Declaration of the Rights and Duties of Man, May 2, 1948, O.A.S. Res. XXX, O.A.S. Off.
Rec. OEA/Ser.L/V/1.4 Rev. (1965).

%8 Additional Protocol to the American Convention on Human Rights in the area of Economic, Social,
and Cultural Rights, Nov. 17 1988, O.A.S.T.S. No. 69, 28 I.L.M. 161. {( £ ' % {2 5 B 5 4L € v
2 g4k 22 ) % 11 0% 5 1“1 Everyone shall have the right to live in a healthy environment and
to have access to basic public services. 2. The States Parties shall promote the protection, preservation,
and improvement of the environment.”

> STEINER ETAL., supra note 35, at 1025.
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KRR R0 (70 %5 & R (advisory opinion) e

GRS b F A 4L R € (Inter-American Commission on Human Right)
TR ERSRFETIBE FOMGEE PR T2 A EIRRL R E R R
B OAS 2 417 ~ F 3 b & B i B 73R 4 (country report) ~ 34 i B € 2 A iR R AL

RS ALY P MR EEABRRIRERRLL-CLF T
FRTE T B E R L a(widespread) A T E % T £ 2 B %L OAS 2
FUS R BRI AU HB I E RN G AR F e s T R
REBERE2ZRGAs LENWAELR g7 HP22 5700
-0 WA ELRERER

ATEE2 b AR L 1982 £ 31 151986 £ 4 sz (M AEEF ) ¢ oo o
d 2Ly B 5 e (Organization of African Unity » fj £ OAU)i &2 & & 45 5 @
B2 PSS SRR E SR ALE B2 R R R E = AR
)4c 8 (rights of solidarity) - & % % 24 £ { 227 4 2 14 s
2 TH o B ka2 2 W 2 A B R ¢ (African Commission on Human
Rights and Peoples’ Rights) = & 3 *TAIK 2 £ & A EE M B 7 A A RBRT 2
A RFER AT ARERAMNT AL U REERE T 2 FH TR BT

E‘ﬁseﬁwﬁ'i/‘f{ﬁi’ IERFELFEZRFIFLFATALIIER S ¥ T4 F &K

60
61

STEINER ET AL., supra note 35, at 1024-1025.
HUNTERET AL., supra note 9, at 1402.
2 (i jpFE) $21-23-290% o

8 (g ) % 245k > 5 “rights of peoples to a general satisfactory environment favorable to
their development.”
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BIF A2 FANRRARS ARSI NT LY N 2R 4] § TR
F2 P E PR S R R BEHR ) R ER T RS
AfEEF AP RE LB E Y o (N BRED o @ FA R TR AT
AEUT R - PR R E RS TR (A BEF L) (ATCA) s 11 E H e
FRIL Y R & AL ATCA 2 R A L2 Bkt R 2 4 5 R'gi2 &
MBEZ BN o ERUEIREOTREE AR T AP 2 PR B AL 0 & ATCA %5 ¢
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ETIS
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® HUNTER ETAL., supra note 9, at 1405-1406.

% Africnam Court on Human and Prople’s Rights, http://www.african-court.org/en/court/history/ (last
visited May 11, 2011). 2504 3 2 e fad (200 A S 3R B A R K 2 2o A B2 S5 2 ik
%_Z ) (Protocol to the African Charter on Human and Peoples' Rights on the Establishment of an African
Court on Human and Peoples' Rights)£1]z - Protocol to the African Charter on Human and Peoples'
Rights on the Establishment of an African Court on Human and Peoples' Rights, June 9, 1998, OAU Doc.
OAU/LEG/EXP/AFCHPR/PROT (IlI).

% Article 5, 6, and 8 of Protocol to the African Charter on Human and Peoples' Rights on the
Establishment of an African Court on Human and Peoples' Rights.

%" HUNTER ETAL., supra note 9, at 1406.
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AEERRT -k X L FZVREEZ {5 FEF AT HE - ATCA - 3
NRE AR S RPN R LS H oo m g A X AR

AFF TR R BN ERAL - ISR AT 2 BR N ET R4 %
%

- HEEN A RZF R T o AEHF P RE- HH o d WREAEEIT AL
FRBALHG o TGS B F S BEL FRE RS R T ATCA 2 f 5
BET TN LA AKZ T IR
%- p ATCA it
EREmR (PR A EEEL2) R &5 AlienTort Claims Act » % % B % -

B ¢ » 1789 & 4] %2 7 % if v (Judiciary Act)§ @ 2. — 284 > 8 = 2 iFARE = 2T

»

BX RS SR FEHT RS FMAAM S R B2 R PR ara o

ATCA z =& 2 5 0 ()M EA > QFRAREFZFIRHEFE QZRiEF S

BEFYRARIAEREF2FEN > SRS L 22T FipgE -

B ATCA g » HfFrkenfp S & B8R S DR FERZE R - B4y
B4 5B s A & 4R 1780 E o frdd M % 61-°3 F| 1980 # Filartiga
V. Pena-lrala % 45751 214 7] 24 % - OFilartiga v. Pena-lrala 2 # % — 42 &= $ 2 ¢h

EFEE BT R R4 JoelFilartiga 2 2 % 522 H 4 1976 # AL E R T 505 &
v g =4 P

AN

Az ATCA 3732 © 2 dp4pat 2 Pena-lrala &= 4+ 4 & Rpr > I RS & K
17 #k e’ & Joelito Filartiga - 442 % 18 T & £ M9 R 2 F 3t 3 B2 a2

RASHPR  AEEFLEF VRARELFL AR S B RE v AR 2 ()

%8 28 U.S.C. §1350. & < % “The district courts shall have original jurisdiction of any civil action by an
alien for a tort only, committed in violation of the law of nations or a treaty of the United States.”

O ATCA #7213 F# » WL 20 5 B} M ¥ 442 % 6 - See BETH STEPHENS ETAL.,
INTERNATIONAL HUMAN RIGHTS LITIGATION IN U.S. CourTs 7 (Martinus Nijhoff 2008).

" Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980).

™t 1d. at 878-79.
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OO SRR R O EHRAL R R EFV S YRR L
EF O RZE L ATCA B ¥ W47 o ¢k j# f2 & Filartigav. Pena-lrala % ¢ #% 1 %
FE R ¢ 5 (V)R chiafin e 9 ATCA $I 2 Wit > L
RS f ot R o QIR i bR AT 2 EF  EREE L TR
VLRGP et A R F 0 PR)F L 2 R R R T ¥ RS - 9)
AR TR REE 2 A R ) R PB)ATCA X A EF £ RE 2
B2 OGEM TR B G HIE L R FIL BRI A RS W

764,P

(federal common law) - §7 4 o 3% = & Filartiga v. Pena-lrala % ¥ 39 > 7 3t

FNAEYREREDERHEPRG B PER -

Filartiga v. Pena-Irala % 2_ {¢ & Kadic v. Karadzic #|4-R|-k3a4 4 & & R%
AEORFE REF RS G R AP LTS ATCAF Eid8= T4 o
ML ATCA A2 B A B TR Ern k2 At r e IR o bl4e Amlon v,

FMC Corp.% -~ ®Beanal v. Freeport-McMoran, Inc.% -~ "Flores v. Southern Peru

Copper % > ¥ 2 Sarei v. Rio Tinto % - 8liz et % 3 % FARAKE
AERBBAFKEEF VRRE 2255 0 2R3 HEL c GRP B2

fFRgEegne > B TH 4 ) (universal) ~ T 53 41 % 712 | (obligatory) ~ T 2 %%

#r_(specific)z & fo— AV B RSE S B A iz BE 245124 ATCA

"2 1d. at 881.

3 1d. at 880-81.

™ 1d. at 884.

" |d. at 884-85.

"®1d. at 885.

" STEPHENS ET AL., supra note 69, at 14.

® Amlon Metals, Inc. v. FMC Corp., 775 F.Supp. 668 (S.D.N.Y. 1991).
7 Beanal v. Freeport-McMoran Inc., 197 F.3d 161 (5th Cir. 1999).

8 Flores v. Southern Peru Copper, 343 F.3d 140 (2d Cir. 2003).

81 sarei v. Rio Tinto, 221 F.Supp.2d 1116 (C.D. Cal. 2002).
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EFRZFERERE T ERRG CTEMPFY ) 2R REG AR

¥ M ATCA § & 5 ¥ i % & (jurisdictional statute) & ¥ — 34 A # (cause of
action) » gt & 3% & 2004 & 1 Sosa v. Alvarez-Machain % ¢ J& {8 f# 4 o 8S0sa % § 4
Filartiga v. Pena-lrala % fs & & 4p 514 eh8 § 2 Fe 274 » Sosa v. Alvarez-Machain &
# % % B DEA(Drug Enforcement Administration) 7 B & f #8328 & @ & B % Alvarez>
FZREENFRBPNLE o 2 Alvarez 2 ATCA 14 £ W F B Sosa #-/#
M FE o BB AR ERE A o FAFRATCA Z R IEL RS 2R
PEEEFPOOBEF RER LR RREHE L2 o P E S 5 ATCA F
BAHZ REZE > Rt e Fhpgp P REL ek - A2 & OREE -

BAF A T oM o BBt R ATCA kP B L r R 2

>S\

% {FrciE2 {7 o &R F Ix i Sosav. Alvarez-Machain % ¥ 2 it > { F ¥ihd ¥
JATCAY ¥R B2 22, % il B2 & 8 Rh 2 Bl (452, 738 -
Beh s BOF JE Rt Sosa v. Alvarez-Machain & 3t ATCA 23 ¢k 24 |P 48
(extraterritoriality) » » %+ %+ ® & o i ¥ ** Sosa v. Alvarez-Machain % » % & & ;*
#%(Department of Justice) ™ 2 # % grfip'y § & 71 ATCA 7 3§ * »v = 23 ¢h2 %2
85

& Sosa V. Alvarez-Machain | 4-¥ » & § j2 Fofr Lo FTsn e gt 304 2 4 5k o

£2 T A RS R R S PR R PR AR AR 28

8 See, e.g., Xuncax v. Gramajo, 886 F. Supp. 162, 184 (D. Mass. 1995).

8 Sosa v. Alvarez-Machain, 542 U.S. 692 (2004).

5 1d. at 725-28.

8 STEPHENS ETAL., supra note 69, at 42. Brief for the United States as Amicus Curiae Supporting Panel
Rehearing or Rehearing En Banc, at 11-12, Sarei v. Rio Tinto, PLC, 2007WL 1079901, Civ. Nos.
0256256, 02-56390 (9th Cir. Apr. 12, 2007).

% Sosa, 542 U.S. at 731-32.

24



FREOATCA = U3 & RS 63 iR R
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WERBEE L BEEE AR FERHRE AL F &7 - K ATCAR]
TR d o

S it ATCA % B 2. 42 » 7 ¥ I ATCA ez 4 5k & _Filartiga v.
Pena-lrala % 5 ¢ B id it A {82 TR iR Ef & % > B A ERF & & ahp im Tt {5
M IR SRR c BB TERZAEETAKRT £ T a0 o L AR TR

PiE R SRR 9 BE 2R BB 2 o i Sosa v. Alvarez-Machain % ¢ 025 R ¥ ATCA ¥ ¥

i

R AR S R E AN SR AP o YRR R

ity & 5 ATCAFE A 3R 2 Mt ot & fi o B i3 24 Mm% enigfl ik 4k -
FoF SEEZE CVRRAFEZERAFAEE

B 4 2 2t ATCA S Y 2 F BB £ Eii%d ATCAHR S & 2 ¢ T ¢
£ TRl A T EME T 2 YR RERZ B R T A E s i
S EERPIBR G EHE D §F L TR B H LR A
SRRV R

5 [3a IR I 82 (BEREE) 28 2> ﬁbﬁvﬁdiwwk’fﬁ

ETE BN G B EBBEATCAS S FARE LAY B RREG E o

1 (RS RRY) $38ERT BR2 FB 22 AT A LEY S YRR

A S - BUEERR ~ FE DB %ﬁé?ﬁ%;ﬁa é“'.:_ RFELIEZR 5=

F AW R P hi e o - A T FHL g §i¢”¢wm ¥R B
iR - BEERR A PR AR F R S WL PR A2

8 STEPHENS ETAL., supra note 69, at 43.
® 4935 (2006) RSk T 86-87 0 ot ATE ko
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¥ 4945 ks | 120-123 ¢

O blhed BMEE Y R ES 2] HICCPR B 2 2 2 GHECERT R o BRGS0
¥ _RET» ¥ AEFR LA

%L |AN D. SEIDERMAN, HIERARCHY IN INTERNATIONAL LAW: THE HUMAN RIGHTS DIMENSION 123-45,
284-89 (INTERSENTIA 2001).

% 1d. at 124, 129. Seiderman 3% % ergaomnes { i ££%] 4 RHLT R N E L 2 p o FI L H o2k
4rlp juscogen 13K — R ATERA EE pE 0 TR o i g e RIFFPRFAT Y - SO
2 PR AR o KR 2 R 4 %{W?\ﬂ“}ﬂ\ BRI TR RE2 ) RirLEF -
B L£9p o w88 FO116-17 0 g Y (s BEHE 29) ¥ 53 2 R 2 Atreaty is void if,
at the time of its conclusion, it conflicts with a peremptory norm of general international law. For the
purposes of the present Convention, a peremptory norm of general international law is a norm accepted
and recognized by the international community of States as a whole as a norm from which no derogation
is permitted and which can be modified only by a subsequent norm of general international law having
the same character.”
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¥ ff B% i (customary international law) & & B#7x B 4&<X 2 B 7 (a

general practice accepted as law) » B %5 12 % B f 3545 25 pE > dodHAp B2 15 G T
«};Hur;i%,m 9}‘}'?'}? MEE 4o LR o ;r,z’}#%\'-tl——’;' %R R

M AL FRBRE S AR ERESED M- R ST H b T &
MRRE FLEFAIRIN AR TERE 2B R ko AREE L L]
FAZEL GRS INARARG 22 MERRARG ATB A2 RE X
A o PR RN > PRARALF FEARAENL AR R FEFE K
FRE-Hiph > REARRZ > ARL(BERE R AT ) M2 A X A

Ho 2 EFEREF L FBRM - WEBEF S § - FRER - R E RS

N

TR AEERFARLLRE A 2NN L H AR B ELRP T RE R

SEIATERB AN B A RESP T  RE AR L VR

% SEIDERMAN, supra note 68, at 284-89. ¥ %% 6% . (2009) > (B"% * fi & p W § 2 chiein
SEEEAXAELIN2Z ) FREEE I H (SBEEMPE (M) F L ot AR

% Article 38 of Statute of International Court of Justice states that “1. The Court, whose function is to
decide in accordance with international law such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules expressly recognized by the
contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified
publicists of the various nations, as subsidiary means for the determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the
parties agree thereto.”

% £ 9% 65 F 91-99- See also PETER MALANCZUK, AKEHURST’S MODERN INTRODUCTION TO
INTERNATIONAL LAw 39-45 (Routledge 1997).

3R f o w04 F 11-14- % 3 2010 # 12 20 p o+ - ICCPR © § 167 4 B » ICESCR
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R R LENE
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7 160 B3 9 - & 9 REP &35 % UN, Treaty Collection,
http://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang=en (last visited May 11, 2011).
% SEIDERMAN, supra note 91, at 86. See also PETER MALANCZUK, supra note 96, at 59-60, 220.
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T EE N SICCPR % 4% 2RI TR 2B FE B AiE (% -
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ICCPR % ¥ 3% i § T2 29 51— &Pk { 4p ) » ICCPR % 4 5 #7182

3R] 08 REE S TR G M bldod AHEARETIE L o T - B S

104 HUNTER ETAL., supra note 9, at 1373.
1 (mome XA ) ¥ 3R 5 “Everyone has the right to life, liberty and security of

person.”

1%%1CCPR % eﬁgiﬂ,azr— CAAR G AR GE MRETIRR R f-*@l‘.sw ERGRESE A
AERYE o - - RN R RS ok ElefrabhE <~ 2% P RBIEEFG RIE AR E
Bk & e A T AR S <]Z ﬁp&ﬁg\/ff—* BB Ao A 2tk B R RS R HA 2 FRE

Z 4 &2 .’ﬁ‘fﬁ_%\-fﬁg AR, AR GRS F,\J\xu—% Fina xR 5"% R E RS U
LHBRF L EBAART AER DGR 2 TP AR

Woggmwaggayg) § 4i5% 13 R~ 5 “LEvery person has the right to have his life respected. This

right shall be protected by law and, in general, from the moment of conception. No one shall be arbitrarily
deprived of his life.”

W8¢gei 2 )% 215 % 138 B 2 % “Everyone’s right to life shall be protected by law. No one shall
be deprived of his life intentionally save in the execution of a sentence of a court following his conviction
of a crime.”

109 ¢zt s % £ )% 415k < % “Human beings are inviolable. Every human being shall be entitled to
respect for his life and the integrity of his person. No one may be arbitrarily deprived of this right.”
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10 J.N. Human Rights Committee, General Comment 29, States of Emergency (article 4), § 11, U.N.
Doc. CCPR/C/21/Rev.1/Add.11 (2001), available at
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/71ebadbe3974b4f7¢c1256ae200517361?0Opendocument.
1117 J.N. Human Rights Committee, General Comment 6, the Right to Life (art. 6), § 5, U.N. Doc.
CCPR/C/21/Rev. (1989), available at
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/84ab9690ccd81fc7c12563ed0046fae3?Opendocument.
112°J.N. Human Rights Committee, General Comment 14, Nuclear Weapons and the Right to Life (art. 6),
U.N. Doc. HRI/GEN/1/Rev.6 at 139 (2003), available at
?Ep://www.unhchr.ch/tbs/doc.nsf/(SvmboI)/9c882008fd898da7012563edOO4a3b08?Opendocument.

Id. € 1.

14 d. q 2-5.
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Toebes, The Right to Health, Economic, SoCIAL, AND CULTURAL RIGHTS 169-70 (Martinus Nijhoff
2001).
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119 Committee on Economic, Social and Cultural Rights, General Comment 14, Substantive Issues
Arising in the Implementation of the International Covenant on Economic, Social and Cultural Rights,
The Right to the Highest Attainable Standard of Health, U.N. Doc. E/C.12/2000/4 (2000), 1 3, available
at http://daccess-dds-ny.un.org/doc/lUNDOC/GEN/G00/439/34/PDF/G0043934.pdf?OpenElement.

120 committee on Economic, Social and Cultural Rights, General Comment 15, Substantive Issues
Arising in the Implementation of the International Covenant on Economic, Social and Cultural Rights,
The Right to Water, U.N. Doc. E/C.12/2002/11 (2002), available at
http://daccess-ods.un.org/TMP/7930119.63367462.html.

121 Committee on Economic, Social and Cultural Rights, General Comment 15, supra note 120, 1 37(a).
WA g 2 L B €% 35— B3k RIS P ik B8]0 f 7 B LH B MER
2P B FE o

122 1d. 1 44(a), (b).

123 1d. €9 42-43.
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124 MAGDALENA SEPULVEDA, THE NATURE OF THE OBLIGATIONS UNDER THE INTERNATIONAL COVENANT
ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS 173-258 (INTERSENTIA 2003).
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127" Committee on Economic, Social and Cultural Rights, General Comment 14, supra note 119.

128 |CESCR it & # 24 “7i¢ * 2 274 % “the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health.” » ¥ & # ¥ @ * “right to health” » 2 & % 14 55— 4x
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129 Committee on Economic, Social and Cultural Rights, General Comment 14, supra note 119, 99 7-9.

130 1d. qq 12-14.
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99 1d. 99 55-59.

190 1d. ¢ 60.

181 Toebes, supra note 116, at 172.

02 (mEeRE R AT Z) %25 % 155 R 5 “(1) Everyone has the right to a standard of living
adequate for the health and well-being of himself and of his family, including food, clothing, housing and
medical care and necessary social services, and the right to security in the event of unemployment,
sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.”
13CEDAW % 12 i% /= % : “1. States Parties shall take all appropriate measures to eliminate
discrimination against women in the field of health care in order to ensure, on a basis of equality of men
and women, access to health care services, including those related to family planning. 2. Notwithstanding
the provisions of paragraph I of this article, States Parties shall ensure to women appropriate services in
connection with pregnancy, confinement and the post-natal period, granting free services where necessary,
as well as adequate nutrition during pregnancy and lactation.”

4CRC % 24 £ % 138 &k = % :“1. States Parties recognize the right of the child to the enjoyment of the
highest attainable standard of health and to facilities for the treatment of illness and rehabilitation of
health. States Parties shall strive to ensure that no child is deprived of his or her right of access to such
health care services.”

S (mmib g &%) ¥ 114F R 2 5 “With a view to ensuring the effective exercise of the right to
protection of health, the Parties undertake, either directly or in cooperation with public or private
organizations, to take appropriate measures designed inter alia: to remove as far as possible the causes of
ill-health; to provide advisory and educational facilities for the promotion of health and the
encouragement of individual responsibility in matters of health; to prevent as far as possible epidemic,
endemic and other diseases, as well as accidents.”

6 (F AN F MR AL for LTI ek T E ) ¥ 1065 R 2 % “L Everyone shall have
the right to health, understood to mean the enjoyment of the highest level of physical, mental and social
well-being. 2. In order to ensure the exercise of the right to health, the States Parties agree to recognize
health as a public good and, particularly, to adopt the following measures to ensure that right: a. Primary
health care, that is, essential health care made available to all individuals and families in the community;
b. Extension of the benefits of health services to all individuals subject to the State's jurisdiction; c.
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Universal immunization against the principal infectious diseases; d. Prevention and treatment of endemic,
occupational and other diseases; e. Education of the population on the prevention and treatment of health
problems, and f. Satisfaction of the health needs of the highest risk groups and of those whose poverty
makes them the most vulnerable.”

187 Eleanor D. Kinney, The International Human Right to Health: What Does This Mean for Our Nation
and World 7 34 IND. L. REV. 1457, 1464 (2001).

168 Toebe, supra note 116, at 180. See International Court of Justice, Legality of the Use by a State of
Nuclear Weapons in Armed Conflict, Advisory Opinion, 8 July 1996, General List No. 93. See also
Committee on Economic, Social and Cultural Rights, UN doc. E/C.12/1987/ST.9, € 30; UN doc.

E/C.12/1987/SR.10, 1 4, 34.
199 2422 (2000) (A FAEE AR FRHBZ MG (LT < FFEEE) R 12529 F 33-
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72 Inter-American Commission on Human Rights, Report on the Situation of Human Rights in Ecuador,
OEA/Ser. L/V/11.9, doc 10 rev. 1, 99 89-92 (1997).

173 Barry E. Hill, Steve Wolfson & Nicholas Targ, Human Rights and the Environment: A Synopsis and

Some Predictions 381, 16 GEO. INT'L ENVTL. L. REV. 359.

74 1d. at 382.
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175 1d. at 383-84.

176 Minors Oposa v. Secretary of the Department of Environment and Natural Resources, 33 I.L.M. 173,
184 (1994).
Y7 Hill, Wolfson & Targ, supra note 173, at 386.
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79 PATRICIA BIRNIE, ALAN BOYLE & CATHERINE REDGWELL, INTERNATIONAL LAW & THE ENVIRONMENT
279 (Oxford University Press 2009).

' 1d. at 280-82. 17 45 1 ICESCR % 12 5 ¥ it i & *0 4B 36 f2 4R (50 -3 § i B 2 fEfl ity o
BL (g 4 ) % 8152 5“1 Everyone has the right to respect for his private and family life,
his home and his correspondence. 2. There shall be no interference by a public authority with the exercise
of this right except such as is in accordance with the law and is necessary in a democratic society in the
interests of national security, public safety or the economic well-being of the country, for the prevention
of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms
of others.”

82 (mL e R AfET S )% 1215k * 4 “ No one shall be subjected to arbitrary interference with his
privacy, family, home or correspondence, nor to attacks upon his honour and reputation. Everyone has the
right to the protection of the law against such interference or attacks.”

B (£ agay) $17iE% 138 k< % “The family is the natural and fundamental group unit of
society and is entitled to protection by society and the state.”
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>
[EEN
o
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FRAAEHF2 TR X ARWBIEENZE I ERAFLFRT > L FHEB A

B ApM 2 AESE > 5 2001 & £ ¢ A £ 2. Mayagna

[
=
éﬁ
Sk

(Sumo) Community of Awas Tingni v. Nicaragua % ° ;2 fx*>* A X ¥ 32k L2 &5 1
2B TR R R DR MR AR AR ET R AN ARSI

WM FLEREAAAASR AN RE 2 L2 RTIZ 3t R R

B s g ) ¥ 18155 1352 % 238 ¢ % “ The family shall be the natural unit and basis of
society. It shall be protected by the State which shall take care of its physical health and moral. 2. The
State shall have the duty to assist the family which is the custodian or morals and traditional values
recognized by the community.”

185 |_opez-Ostra v. Spain, 303-C Eur. Ct. H.R. (ser. A) (1994).

86 (g A9 Y- %k E2) % 1R 5 "Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of international law.”
W(g 22 9)% 12 i8R 2 %7 1. Everyone has the right to the use and enjoyment of his property.
The law may subordinate such use and enjoyment to the interest of society.2. No one shall be deprived of
his property except upon payment of just compensation, for reasons of public utility or social interest, and
in the cases and according to the forms established by law.”
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188 Mayagna (Sumo) Indigenous Community of Awas Tingni v. Nicaragua, 2001 Inter-Am. Ct. H.R., (ser.
C) No. 79 (Aug. 31, 2001).
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1% J.N. Human Rights Committee, General Comment 12, the Right to Self-determination of Peoples (art.
1), U.N. Doc. HRI/GEN/1/Rev.1 (1984), available at
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/f3c99406d528f37fc12563ed004960b4?0Opendocument.
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2_ Landsman v. Finland %'**12 2 Bernard Ominayak & the Lubicon Lake Band v.
Canada % o %% ¢b»r % ' < 4 12 > % i 2. Mayagna (Sumo) Community of Awas
Tingni v. Nicaragua % > ' 24 B R * B3 B iEfl2 p ALk 2Rl
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BLUICCPR % 27 2 T f 8% » 2 HAF T P B2 Rfo B Bl L 2
WP AR AT EREIXAFAF 2R E5BFAFF R HFAF EFZ 282 B4 F 20
92 (REFfemig 4 a2 8) % 7R 5 “LThe peoples concerned shall have the right to decide their
own priorities for the process of development as it affects their lives, beliefs, institutions and spiritual
well-being and the lands they occupy or otherwise use, and to exercise control, to the extent possible,
over their own economic, social and cultural development. In addition, they shall participate in the
formulation, implementation and evaluation of plans and programs for national and regional development
which may affect them directly...”

9 ICESCR % 15 2% - ~ 2298 QAR A8 (- ) 42 t4iE; .2 v 224
FBHOR S For FRSERN D FP2HH BTG FH 2 QRPFE 2 TR 2P -
AN BORRLEEPFIL R PIEFEHNT TR 2L pd ow A2 NSRRI A
FEPE L2 g BRERFE L2

194 U.N. Human Rights Committee, Landsman v. Finland, U.N. Communication, Communication No.
671/1995, CCPR/C/58/D/671/1995.

1% U.N. Human Rights Committee, Bernard Ominayak & the Lubicon Lake Band v. Canada,
Communication No. 167/1984, CCPR/C/38/D/167/1984.

1% Mayagna (Sumo) Indigenous Community of Awas Tingni v. Nicaragua, supra note 188.

197 See also, Case of Moiwana Community v. Suriname(l), No. 124, Inter-Am Ct. H.R. (ser. ¢) (June 15,
2005).
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198 (s me R AT 2 ) % 19 1520 % Everyone has the right to freedom of opinion and expression;
this right includes freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers.”

YICCPR ¥ 19§ 2 e T A A F 4 pd 2 4] t%ﬁ%&?‘]é’#wi%? V2 F AR
s p i ER2 AR 20 2ARA > FR BRI BHFLEAYLELEZLPA o

00 (g2 ¥ 13 % 138 B> % “1.Everyone has the right to freedom of thought and
expression. This right includes freedom to seek, receive, and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing, in print, in the form of art, or through any other medium
of one's choice.”

21 Guerra & Others v. Italy, 26 Eur. Ct. H.R. 357 (1998).
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(246 (- ) 48 q—“‘ pd 1{4@;7 w2 ‘%‘ TE L
203 (FBERL R AT ) % 21iE% 12 % 23822 (1) Everyone has the right to take part in the
government of his country, directly or through freely chosen representatives.(2) Everyone has the right of
equal access to public service in his country.”
00 (v a g ) % 1395 138 B 2 5“1 Every citizen shall have the right to participate freely in
the government of his country, either directly or through freely chosen representatives in accordance with
the provisions of the law.”
WSz L g2 g) % 2315k < % “L.Every citizen shall enjoy the following rights and opportunities :
1.to take part in the conduct of public affairs, directly or through freely chosen representatives;*
206 Inter-American Commission on Human Rights, Report on the Situation of Human Rights in Ecuador,
supra note 172, 9 81-83.
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207 £ R % 19 1 Massachusetts v. EPA % % 6] > 3% 2 /il % 4 %ﬁfy},%“% IR R R (Clean Air
Act) s E #1275 24 F(pollutant) o & BRI 7 BT R 2 ¢ P A4 P RPFFRS=2H - 2 A
P EFEX2006# 6" 0P HERBELTRELE > FLEF AT BRRITY FENRIR
IR BEARA A FRS A0 > TR AERERR G B TR ;’M B RImAGER o TR
BiTF A A% R 2010 # 10 21 p AR (T2 l‘;-‘n“’ﬁ.a‘*r% EFEFUERA) L TR RBRTF A
B o B - Mo SRR R FE RNZER XL ?ﬁ**‘ I T H TE R
BB A LT B I E o 48 hitp://www.tepu.org.tw/?p= 1548
http://ples.law.ntu.edu.tw/bbs/board.php?bo_table=news&wr_id=43 (&t T p # : 05/11/2011)
mgm@R$2§$3ﬁ%iWiQﬁﬁﬁ@kh(—)ﬁmﬁw&%zﬁA‘ ”iﬁfgﬁ
dArl X R o 30k R KA SR RERATR L BEEL 0 A B (2 ) R AR
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9 ICESCR % 2 i % 1%~ ~ A 298 QRK g B TR 4 912 » & p FJFR RS
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210 Committee on Economic, Social and Cultural Rights, General Comment No.3, the Nature of States
Parties Obligations (art. 2, par.1), 1 5 (Dec. 14, 1990).

L (£ A2 H) % 2508 k< % “lEveryone has the right to simple and prompt recourse, or any
other effective recourse, to a competent court or tribunal for protection against acts that violate his
fundamental rights recognized by the constitution or laws of the state concerned or by this Convention,
even though such violation may have been committed by persons acting in the course of their official
duties. 2. The States Parties undertake: 1.to ensure that any person claiming such remedy shall have his
rights determined by the competent authority provided for by the legal system of the state; 2.to develop
the possibilities of judicial remedy; and 3.to ensure that the competent authorities shall enforce such
remedies when granted.”
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22 (g A D) $ 61E% 138 R > A “Inthe determination of his civil rights and obligations or of
any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time
by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly by
the press and public may be excluded from all or part of the trial in the interest of morals, public order or
national security in a democratic society, where the interests of juveniles or the protection of the private
life of the parties so require, or the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice.”

23 Dinah Shelton, The Environmental Jurisprudence of International Human Rights Tribunals, LINKING
HUMAN RIGHTS AND THE ENVIRONMENT 8-9 (Romina Picolotti & Jorge Daniel Taillant eds., The
University of Arizona Press 2003).

214 See PATRICIA BIRNIE, ALAN BOYLE & CATHERINE REDGWELL, supra note 179, at 282.
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% - P Beanal v. Freeport-McMoran, Inc. %

1. 2%% %
Tom Beanal =% f = fo# 4 2 h# > 2 B3 ' Freeport-McMoran 2 &
FeAzr o MOFreeport 2 PN AR KARERBE > RL B F R AL B EBA
RBRC RTRB EF A © A iR g (cultural genocide) ¢ 2 K 7 £ FH

T LR AR ok A F R R AT o 35 ATCA R4 2 R B4R 2 4 8

P BB ERL CBER G CRE T

ﬁ*‘ulﬁfﬁ{ ZEfE 4R T ¥84 (environmental torts) » & 2 BHA L HFH A L THIAT S
PN ERE e ERAERNEER P I A S fea ki A AP o ¥ ob
BATBAL I TR DR G P T ARE R LD R PP R R

PR b BES & G 4% Sands T (2 4 2 3 ) (Rio Declaration) - %% 3 % 4 %

G
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fre @ % > RS ARL L HFFFLR L LLFRD > TP AR R D
ERE o TR A SRR A he L feik g 4 B o RA T EEGHE R K
2 RBARLE - EREE R EF > £ F D ICCPR % 27 i - *°ICESCR % 1 i%

$ L O (mEEY R AR D) B 22T LhihAH o

‘9“(

FHRL2Z AR ORLPNEREIT AL EARER c HHEHER ZELZ

21% Beanal, 197 F.3d.

7 1d. at 163.

218 See generally PHILIPPE SANDS, PRINCIPLES OF INTERNATIONAL ENVIRONMENT LAW |: FRAMEWORKS,
STANDARDS AND IMPLEMENTATION (Manchester University Press 1995). Sands # ! = 58 % 3 7% R B 1 (1)
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% = B Flores v. Southern Peru Copper %

1. 2%%%9

Rodolfo Ullonoa Flores % i 2 % 44 & & %> %4 % & Southern Peru Copper Corp.

(™ @AHSPCC) »+ 1960 & * e fod llo Bxdr o e~ £ - F L afrE &

ms,\

B fop ) o RERIEEEEBREAA ISR PR LEF Y

BRI $04 b EE RIS B2 M 21960 # B 45 » SPCC
it TSR SRR E 410 fo§ FORf & 4 SPCC g2 #h - & & & SPCC 4t ¢
" F et d Bk i 0 1993 A i i 3% SPCC JF # 3k de ik i< » SPCC
{ tAed izl o R4 ATCA 5 R¥p 2 B4 » A% 2T 24 hiEde

REE > PHPRBEEIHEARFERPLEF o FRMNS S R AT

N
N
N

Beanal, 197 F.3d at 166-68.
3 Id. at 168.

* Id. at 169.

® Flores, 343 F.3d.
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226 1d. at 236-38, 241.

TABERE R AT ) F BRI AL F R A A o RSB iR fois I #TE o
AF kR R RF LS - FRIGEOREIRGE BETAF AR AR TR R
AR T R A G i RS R
8 ICESCR % 12 3% A 298 4 & KR4 4 83§ i EFlehk B Pl oo Lot B chik
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2% Flores, 343 F.3d at 254-55.

21 1d. at 247-54.
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bR FMEE AR ICCPR2L) §/h A5 > 4 S LMY 19X AR
BPRAE (FHAELN) F4EMYA GEL FRP| D ARIFF RSN
WO ERTAPE RAERERP NI AL 2HRLZ L9 o ICESCR ¥ 12 45
BAGHEPNSAECHR IR ERSALMAET 7o ENY R
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SHERAE27 G 2RRIBMERN T T AL IS g3

SN B LA A T R A A R 22T (v kIR AR

Z He IRE T R s ey AR AR RIEE
232 1d. at 255.
P CRC % 2415 12> 243 F BF R G B REE]-CRC % 24 5% 257 c B>
W?&%%iéﬁw’ﬁdﬁhwbééwﬁ#‘ﬁéﬁ KT TR AR S A GO Gk~

Y83 Aﬁf«fr A el A
2% Flores, 343 F3d at 256-259.
2% |d. at 259-62.
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Fa REARERS 3 R FEE R T IR TS Y REZELED -
LELT P RERP RIS TR R TR AFERFAEYEE R
2 3% (£ 4 7 2 )(American Declaration of the Rights and Duties of Man) > 2%
RRERRIV T THIERIEERIPRS 2N (L HET) RA- 0 T R

PR AL o Tt % A Y R 2 g o

o~ EREEIRZ PR A PR IR RAF D 2 WEE RfeR A

e FRARRS £l Y R WY

-\&

/z‘m’}'glq ) ‘HMT_;7 %\.)ljﬁh 7?}}»7%? :J\,:'E_Q ];;]Bf_%(é:

HR e S 2 (BRHRARN) & (B2 H) FARE P RAS -

CF ey 2 &R R F (Expert Affidavits) | i 4 ek B Bldg 00 B K B
BB REL B AR L (FEARRY) § 3 FES REFFHRLA N

e BAPEYRE P SR R B R R ARAPAET RS

._P”i’/zfmﬁ’»wwu },E;r;,‘,% i 72 ”ﬁivbﬁ’fg‘iﬁ*&‘f? F\ﬁ-im“'rf'];&]‘;r/z

Gho AHIARRKRA LR c Fllade S 2RER2Z S v M

%6 American Declaration of the Rights and Duties of Man, supra note 57.

" Flores, 343 F.3d at 262-63.

2% 1d. at 263-64.

%9 Article 38 of Statute of International Court of Justice states that “1. The Court, whose function is to
decide in accordance with international law such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules expressly recognized by the
contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified
publicists of the various nations, as subsidiary means for the determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the
parties agree thereto.”

0 Flores, 343 F.3d at 265.

1 1d. at 266.
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1. 2%%%

RIOTINTOPLC (&&= # ) 4= Rio Tinto Limited (;£#+ 28 ) F 5 - AR
R B W2 2 R (4 Rio Tinto )-*21960 & © B 4 Rio Tinto ¢ = % e i Papua
New Guinea » f#§ = =rcfr) & 1% & 4 FlA f (Bougainville) § + o > # % B~
Be e AR F R BT 2 19.1%5F 3 © e Fofy o Rio Tinto 3%
¥ = = Bougainville Copper Limited (f§# BCL) = @ ki H# & ¥ - 1967 & »
BCL £ = Lpchrthik > % Mining Act of 1974 » 32382 4] % 5 MEF AR 2
Fed2 o ® 2 PNG ehgh ¥ 2 i R 3% (Department of Minerals and Energy) = % ¥ ¢ i3 %
Foeni M o PR A BAL LR B 0 RiOTINtO 4 M AT S TR 2
FAIE S GF T ES i 4 BB R o b o RioTinto fd # B R4 2
&% T AR A dReh > TR R i~ Kawerong-Jaba e Tk s gt B S IRE
A B R RE < E &= > A EmpressAugustaBay P sl @ AP 0 &
BET C IRTRERLFARF O TRERAISER SRARL T F S F i

fodk st o B A TP bt 2 TR TE b e oo 2

BoAE 4or RIOTINO %3 fe1 frd (T2 % 3 A B SAEHT » 4583 2 4
AR oA R R 1988 £ £ A4 K HE TS M P - 1989 £ 7 sy

PR HR R N B o OB R B A X5 0 K (7 - RioTinto A & R

=

2
2
2
2
2

N
N

Sarei, 221 F.Supp.2d.
3 1d. at 1121-1122.

4 1d. at 1122-1124.

% 1d. at 1124.

% Id. at 1124-1126.
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(HeRE A AfEz T ) (FMWAES) (U REET) (WA S H)
(R A~#J1& %) (The Charter of Fundamental Rights of the European Union) ~
EMABLIRAG2ZEL NI REEIRL F0] 0 T2 G EZFCATCAT YRR
k2 dy o CRBEES G o Handl Pl (BT B R R FERE E R T ) Wb
e AmRgawBELR

¢ (World Commission on Environment and Development) 2

S(EM AL GG BEA AL E foe SRR R E ) TRk 0 ¥

R ig- A ARG FEEE (RRAFER) 5 REARDY I RRE A
Handl 45 &1 A3 B et s 3 T &g AR R 2 242 8 R LA L Rahi

D R A TAE S E R PR Glhod BT v R ATRE AL &

247 1d. at 1126-1127.
28 1d. at 1156-1157.
29 1d. at 1157-1161.
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20 1d. at 1161-1163.
51 d. at 1157.
22 1d. at 1157-1160.
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% = P Aguindav. Texaco %
1. 2%%%
1996 & > Texaco % ¥ £ ¥ 3 o @ TexPet B4~ L e A 5 [ Oriente % B $
7 b o %1974 & B 45 0 B FE F 2 PetroEcuador 2 & » jbribiB~ (7 TexPet % * 2. 5%
& B BHE 1989 & F TexPet B4r 5 ¥ 75 R A5 Eehgid 41992 &2 1

TexPet It 5% #-i5 % ## {o % 4 4 2 PetroEcuador & 3 b+ 4 i¥ -2°°1993+1994 = [ >

\.A

B A % Aguinda & & 2 2248 Jota 4 18tk X4 2 02 gt Texaco 4 B B
FReR 0 BT 1964 1 1992 & > Texaco e d iE# 5 4B N O foas s 4
frim M e AR AKREH > £ & £ Texaco R X2 ki~ LAMP R F -
K B FF 01996 & ¥ 2 gkt 2 i 417% i/ B (forum non
conveniens){- %% gk s (international comity)® = Aguinda {- Jota % - & £ * 37 >
REBLBCH E S E R £ R A F w o 2% Texaco } & dfed B B 2 E R B
R L AT G RAEE - Kb o P
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L g2t pEY R4
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TONHERE A AR R B 2R E P - 5 Rt EAR L 2 R B e Rk
R R S o RS E T E

8
S 1 W R R

23 |d. at 1160-1163.

24 Aguinda v. Texaco, Inc., 303 F.3d 470 (2d Cir. 2002).
25 |d. at 473.

26 |d. at 473-76.

27 1d. at 476.
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® 1d. at 477-78.
29 Id. at 479.
260 14, at 480.
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- # ICCPR %

EEERAESOH k2T > WL AT ICCPR A E 3% | € ¥ R R
“raldes AHERAE B AHBAY RTNFE o F Y R R TEY R %

iz Y prk i S A S RA M AR R S 2 AR
¥ - B E.H.P.v.Canada %

1. #%% %

EHP- 4% % %k fde £ 4 % A w5 % F 3 ;5 (Port Hope) ' if 2. s o %

261 U.N. Human Rights Committee, E.H.P. v. Canada, Communication No. 67/1980/, Oct. 27, 1982.
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2 EHPZ 32 R4 >31980F 107 » A 3 & R &g 129 2B X v
ICCPR * # %434 F ¢ $4c £ < sofipde 1 ¥ 37 - EH.P. - 1945 # 3 1952 & »
BN frry 2 Eldorado a0 o & 0 BPrAE R R A F F BT 0 1975 & B o
SRWZ FREERFRF S Ak AR AP RN L 2P T IERE o
be £ & BN S i B 23R (Atomic Energy Control Board, AECB)**t #_j%_1976 %
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BATHE B0 8 SHIASM I S Y EE RS o R R LA RE
BB #g L hy o $ EHP2 ¥ 37> 40 £ 2 jufird 7 0 EHPE A 3%

ATE PP BIFFR LA B R 2 RAF F S(2)(b) i 5 & BT RS L2 & e

262 1d. qq 1.1-1.3.
263 1d. € 1.4.

73



P EHPZ & gt 4 A ke Sy pF o M £ X R - A4 0> AECB &
Pk i F RS AL M EHPRATF H g iz S B X R S R
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ICCPR * #%i+% f § 4 £ X 52§20 305 A RBAW 2 B RIFE
AR R BRRA R R FF A AT LG EFARRUEALTE
PORCANE fT o BYH K S ICCPR A R A4 B g5 EHP LA e 20 A2 ¥ 3R
Bttt FI A F Y A ARE RN A2 g o 205K ICCPR «
#EAL R ERHLEHPT 253 P F2 AR iS ¥ K #P & A s
CEREALEREY - L EED E2ORTE B BQ0)iFL & &2

% - B Lubicon Lake Band v. Canada %

1. 2%% 4%

1990 & 3 * 26 p ICCPR * # % 7+% F ¢ i¥ = % Lubicon Lake Band v. Canada
%2 % o225 %1984 & 2 7 d Lubicon Lake Band £ 48 Ominayak #

MY s Ak £ FE R ICCPR2 Y% 1ix% 12 3R R AR p S

2

-3

*1d. 19 4.1-4.2.

% 1d. 9 4.5.

% 1d. 1 8.

267 U.N. Human Rights Committee, Lubicon Lake Band, supra note 195.
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4 E - BLo 4o £ S Foipg O Lubicon E 7 AR TFL R LY 2T A
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312 European Court of Human Rights, Guerra, supra note 201.
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U (o A2 ) ¥ 10 752 2 “Everyone has the right to freedom of expression. This right shall
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public authority and regardless of frontiers. This article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises.

The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such
formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial integrity or public safety, for the prevention of
disorder or crime, for the protection of health or morals, for the protection of the reputation or the rights
of others, for preventing the disclosure of information received in confidence, or for maintaining the
authority and impartiality of the judiciary.”

316 European Court of Human Rights, Guerra, supra note 201, 99 35-36, 38.
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