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! Fed.R.Crim.P. 5(8) (“A person making an arrest within the United States must take the defendant
without unnecee&ary delay before amagistrate judge...”).
LIS Jﬁa‘“m@ﬁkf = i 17% - See Fed.R.Crim.P. 5(d).

GersIem v Pugh, 420 U.S. 103 (1975). ﬂhféﬁg‘[;‘/—fﬁ ﬁﬁfﬁiﬂg |TF7FE[F1 ZEIp s PR
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See Fed.R.Crim.P. 5(d)(3) Detention or Release. (“The judge must detain or release the defendant as
provided by statute or these rules.”)
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® 18 U.S.C. § 3142 (f) Detention hearing. (“The hearing shall be held immediately upon the person's
first appearance before the judicial officer unless that person, or the attorney for the Government, seeks
a continuance. Except for good cause, a continuance on motion of such person may not exceed five
days ..., and a continuance on motion of the attorney for the Government may not exceed three days.”)
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" Matthew Hale, PLEAS OF THE CROWN 589-90 (1736).

8 Fed.R.Crim.P. 5(a) (“A person making an arrest within the United States must take the defendant

without unnecessary delay before a magistrate judge...”).
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® See Upshaw v. U.S, 335 U.S. 410, at 412 (1948). (“[T]he plain purpose of the requirement that
prisoners should promptly be taken before committing magistrates was to check resort by officers to
secret interrogation of persons accused of crime.”) See also U.S. v. Chadwick, 415 F.2d 167, at 171-72
(10th Cir.1969).( “[I]t has been repeatedly asserted that the purpose of Rule 5(a) is to prevent
prearraignment detention of an arrested person for the purpose of securing a confession and to have
such person fully advised of his rights by ajudicial, instead of an enforcement, officer.”); Wisev. U.S,,
383 F.2d 206 (D.C. Cir. 1967).
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10 | aurie L. Levenson, FEDERAL RULES OF CRIMINAL PROCEDURE 50 (Thomson/West, 2ed. 2006).
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1061 (D.C.Cir.1969). Cited in Laurie L. Levenson, FEDERAL RULES OF CRIMINAL PROCEDURE 33-35
(Thomson/West, 2ed.2006).

> Fed.R.Crim.P. 5(b) (If a defendant is arrested without a warrant, a complaint meeting Rule 4(a)'s
requirement of probable cause must be promptly filed in the district where the offense was allegedly
committed.)

16 See United Sates v. Rivera, 321 F.2d 704 (2d Cir.1963); United Sates v. Bosch, 209 F.Supp. 15
(E.D.Mich.1962). Cited in Laurie L. Levenson, FEDERAL RULES OF CRIMINAL PROCEDURE 33-35
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%3 Coolidge v. New Hampshire, 403 U.S. 443 (1971).
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(West, 3d ed. 1996).
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isin custody and no later than 20 days if notin custody D)
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® See, eg., Sate v. Moats, 457 N.W.2d 299 (Wis.1990), cited in Yale Kamlaar Wayne R. LaFave,
Jerold H. Israel, and Nancy J. King, MODERN CRIMINAL PROCEDURE, 952 (West, 9th ed. 1999).
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62 Brown v. Fauntleroy, 442 F.2d 838 (D.C.Cir.1971); Cooley v. Sone, 414 F.2d 1213 (D.C.Cir.1969).

8 Gerstein v. Pugh, 420 U.S. 103 (1975).
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8 “[1]t must provide a fair and reliable determination of probable cause as a condition for any
significant pretrial restraint of liberty, and this determination must be made by a judicia officer either
before or promptly after arrest.” Gerstein v. Pugh, 420 U.S. 103, 125 (1975).
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% Gerstein v. Pugh, 420 U.S. 103, 125 at n.26 (1975).

0 See In reWalters, 543 P2d 607 (Cal. 1975).

™ See Charles H. Whitebread & Christopher Slobogin, CRIMINAL PROCEDURE 525 (Foundation, 4th ed.
2000).
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2 Coolidge v. New Hampshire, 403 U.S. 443 (1971).

”® United Sates v. United Sates District Court, 407 U.S. 297 (1972).

™ See Gerstein v. Pugh, 420 U.S. 103, 125 (1975) (The probable-cause determination "must be made
by ajudicia officer either before or promptly after arrest."); see also Baker v. McCollan, 443 U.S. 137,
143 (1979); see, eg., Jones v. City of Santa Monica, 382 F.3d 1052, 1056 (9" Cir. 2004) ("[&]
post-arrest probable cause determination performs the same function for those arrested without
warrants as a prearrest probable cause determination does for suspects arrested with warrants").
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Israel & King, MODERN CRIMINAL PROCEDURE 226 (West, 9th ed. 1999).
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Gerstein v. Pugh, 22 Colum. J. L. & Soc. Prab. 445, 488 (1989).
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8 Minn. R. Crim. P. 4.02(5) (1999).

8 3Bk California~ Hawaii ~ Maine = {fi”]] - See Cal. Penal Code § 825 (West 1986); Haw. Rev. Stat.
§ 803-9(5) (1985); Me. R. Crim. P. 5(a).

% Ga Code Ann. § 17-4-26 (1982); La. Code Crim. Proc. Ann. art. 230.1 (West 1989); Wash. R. Crim.
P 3.2A (1984).

% See Elizabeth J. Morahan, County of Riverside v. McLaughlin: The “ Promptness’ of a Probable
Cause Determination, 27 New Eng. L. Rev. 411, 438-40 (1992).
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8 Connecticut: Conn. Gen. Stat. Ann. § 54-1f (West 1987) ("with reasonable promptness”).

Rhode Island: R.I. Stat. § 12-9-17 (1981) (person extradited without a warrant must be taken before a
judge "with all practicable speed").

South Carolina: S.C. Code Ann. § 17-13-10 (Law Co-op 1976) (within a reasonable time after arrest).
Wisconsin: Wis. Stat. § 970.01 (1985-86) (within areasonable time).

8 3 F[LkL Alabama- Arkansas- Oregon- Virginia [“{fi#*[|- See Ala. Code § 15-10-7(e) (1975); Ark. Stat.
Ann. § 43-601 (1977); Or. Rev. Stat. § 33.787 (1985); Va. Code Ann. § 19.2-82 (1987).

8 Massachusetts: Mass. R. Crim. P. 7 (shall be brought before a court if then in session, and if not, at
its next session) (citizen's arrest).

Tennessee: Tenn. Code Ann. 88 40-5-103, 40-604 (1975) (no person can be committed to prison for any
criminal matter prior to an examination thereof before a magistrate).

% ALI, Model Code of Pre-Arraignment Procedure § 310.1, at 187 (1975) (“Any person who has been
arrested and has not been released by the station officer ... shall be brought before a court at the earliest
time after the arrest that a judicia officer ... is available and in any event within 24 hours after the
arrest”).
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% See U.S v. Johnson, 467 F.2d 630, 636 (2d Cir.1972); Greenwell v. U.S, 336 F.2d 962, 966
(D.C.1964); Metoyer v. U.S,, 250 F.2d 30, 33 (D.C.1957).

2 Mallory v. U.S, 354 U.S. 449 (1957).

% 1d., at 454.
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% 1d., at 455. (“must not be of a nature to give opportunity for the extraction of a confession”)

% 1d.,at 455-56.

% Qupra note 93.

9 U.S v. Rondon, 614 F.Supp. 667 (S.D.N.Y.1985); Sanders v. City of Houston, 543 F.Supp. 694,
699-701 (S.D.Tex.1982); People v. Heintze, 614 P2d 367, 371(Col0.1980).
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% U.S. v. Christopher, 956 F.2d 536 (6th Cir. 1991); U.S. v. Manuel, 706 F.2d 908 (9th Cir. 1983).
% U.S v. Aman, 624 F.2d 911 (9th Cir. 1980); U.S. v. Isom, 588 F.2d 858 (2d Cir. 1978).

100 .S v. Middleton, 344 F.2d 78 (2d Cir. 1965); U.S. v. Carney, 328 F.Supp. 948 (D.Del.1971).
101 Caldwell v. U.S, 338 F.2d 385 (8th Cir. 1964).

192 Gatlin v. U.S, 326 F.2d 666, 671 n.9 (D.C. Cir.1963).

103 U.S v. Doe, 701 F.2d 819 (9th Cir.1983); U.S v. Burgard, 551 F.2d 190 (8th Cir.1977).

104 U.S v. Middleton, 344 F.2d 78, 82 (2d Cir.1965).

15 .S v. Burgard, 551 F.2d 190, 194-195 (8th Cir.1977).
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(2)Sanders v. City of Houston : %r&ﬂf,iif FrE=E 0 rﬁ@} 24 'J‘Eﬂ\'j
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17| ively v. Cullinane, 451 F.Supp. 1000 (D.D.C.1978).
108 Gramenos v. Jewel Companies, 797 F.2d 432 (7™ Cir.1986).
1% Bernard v. City of Palo Alto, 699 F.2d 1023 (9" Cir.1983).
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110 sanders v. City of Houston, 543 F.Supp. 694 (S.D.Tex.1982), judgment aff'd, 741 F.2d 1379 (5"
Cir.)

1 wWiliams v. Ward, 845 F.2d 374 (2d Cir.1988).

Y2 g Gerstein fl1 FiE) Pugh SRR, T

78



o REERE

IR i ARRF] - PR SR BRI R A TR R FLL A A
WL i SR R | [HjH@PJM’Dﬂfgﬂﬁymﬁﬁgkay@
A p@%ﬂﬁ =t IH@EJFL:QHJ: 1 F' T?le@j R A e EL S
% iiﬁ%aq@dﬁﬁ@?ﬁvééﬁ%‘#ﬁ! SEE] > IAGHFEPREE = P e o
B o RLTPERAe lyE eTREF | ARE

N &1l

7+ County of Riverside v. McLaughlin % » "3Eye sl TP - S 36 1
E?*] l”ﬁé(’?ﬁ‘ﬁﬁ’i‘ﬂﬂ/%ﬁﬁ BB POV B R 1 5T TR R

AR [y B RS Ve (RSP T T R
(without unnecessary delay ) » =" A% F e FI PR I'Jé'ﬁgﬁi [RGB -
T ~ I = I 3\ 0 ileh (i TSR] - S e
fiEPRTE R AR o

A Gerstein 1 TR it © HIHGHIE BUR D RN RS
5 AP L IHRET 750 » 2070 36 [ [ ) T« PP P iy e

Firoe o AR iﬂ?ﬁqm%‘ﬁfdi hE TR - fi-EET, (reasonable
delay ) - Gerstein H{[¥jry 2 AHEZRPUAERHITVE B TERRRS R A 120
?_iﬁlﬁ'}*-'}’i‘ﬁ'l%ﬁ'@ L TR o [l T AR ftsg ] ]

= )H}{_J;FEIFJ RIF ug;ﬁ, £ A PR AR A RS« PR Gerstein 7o 7 F‘
MHRRER ~ R PR SIS A 5 S AR Y SR "

13 500 U.S. 44 (1991).

79



B RS 2 TR 2 -t

FFIREE 13 R oo AR o ) () PR SR T gy 3
P9t o S SRR~ B R [RIREE R P RS SRR D R
F TR I o T S 1 PR VRIS L BRI [
IR B e A 0D TS 1Y R R AR T

FL o ELR AR PR 1R AR R R R R R
o FRAE E IR AT AR e 48 R ORI R ELE' |RE i
=UE] Gerstein il U o (L BRIV BUNREREITE T AR T
W48 T Al [INR ™ Gerstein A o [P REr £L 1 78 2 SRR IR -
IR IRV ERED RS R 2R O (R RSO ) TR
[ 9 (delay for delay’s sake) s #% o7 = # | 1[0l kg B9 G ﬁfﬁ‘fﬁf‘

AERETRLA ORI T S R ﬁWAL&TﬁTHﬁﬁﬁh%
I B R AR R T IR AR PN T LRI s
Posfpp i 1 B S

P R A8 P RS R o RO I E ]
AR T g o DO TR IR ) VB 2 (bona fide
emergency ) » i i€ | £ P (extraordinary circumstance) « SRy » ¥
FITES ™" [l 22 5 B P i s 3 48 ) - ’ETPF:”FI‘J‘@ﬁ'ﬁﬁﬁlﬁﬁi"—ﬁ&EI ’
T R 48 L VAL WJM'%‘J‘}{%%F‘E& G T TR
AHEGR Y B R A NFIRGE > TP singy 48 | B 22t
P B TIPSR R 48 [ R o [l ST 48 ] B s TR

PR YT LV SR SR BRSO R SR L
%m&waﬁsJﬁﬂ”%f“ﬂﬁwﬁ‘ﬁwﬁfiﬁﬁtj YRR 48 |

P R B R S TSR A PR R A A R

80



o REERE

i 7wﬁﬁﬁﬁﬁﬁwﬁwﬂ USSR VTR
Bl » e PR e S E'ETFPE*]E‘FTI i 48 T
I B B ORI R ] Y S R

=~ MERIGLY ST

= & St NS | S 1 fll—fﬁ@@*mﬁﬁﬁ P FFLIPTE I R
(reasonable delay ) ? Gerstein 2 “ﬁa f: = .}{J\ﬁ*jﬁ"l&%e, £ rﬁ@‘%‘lﬁ‘ NI
mWﬁﬁﬁﬁﬁwwaagjo@&T:ﬁﬁV¢mﬁi%%&<mamﬂjlwﬁﬂ
i R e el B B PSSR PR s = i s (R
T = VSR ) o SRR S B TR R SR
LIPS [ R T 9t e B (A T B i B PR A 1 [T 5
.aéﬂﬁ leE‘/ PR IRG fe] - fzéﬁnﬁ@ﬁ FQF}{PFHﬁFFEI Zf R Rl [

PR A S

Scalia - EE s S LG L R AT N VST e AR A
PHIF [k ’pﬁ%m%WTﬂ,vf'iﬁa@HﬁFU%WO%@#F’S~
SR S SR PR E ] PG R R
ﬁ&’ﬁﬁﬂawgqrﬁaﬁmﬁﬁ%ﬁr%ﬁ%ﬁﬁtﬁ%ﬂ@ﬁﬁ@%ﬁg’meigéﬁEuz

= WIS o [FIR > Scalia "k ORER 24 J VLI A 2R
VR - R SRR | 24 1 RIS R AR g ot - MORRAIE

._

1 gu?ﬁ?ﬂi‘i it 2R B B RE R  f JF_F i ] SHfW]s - See BLACK's Law DICTIONARY (8" ed
2004), obiter dictum. (“A judicial comment made Whl|e delivering a judicial opinion, but one that is
unnecessary to the decision in the case and therefore not precedential.”)

5 Gergtein v. Pugh, 420 U.S. 103 (1975).

116 See Bernard v. Palo Alto, 699 F.2d 1023, at 1025 (9th Cir.1983); McGill v. Parsons, 532 F.2d 484,
485 (CA5 1976); Sanders v. Houston, 543 F.Supp. 694, at 701-703 (S.D.Tex.1982); Lively v.
Cullinane, 451 F.Supp. 1000, at 1003-1004 (D.D.C.1978). FTJJF” F 2 xﬁfpﬁg[ FYPHAETEY ISy
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SN VEE T Aetp J}ELJU:JIF, , 121

Nl
4

17 Gross v. United Sates, 393 F.2d 667, 668 (D.C. Cir. 1967) (delay of nine hours violated Rule 5 time
requirement); United Sates v. Middleton, 344 F.2d 78, 81, 83 (2d Cir. 1965) (delay of 12 hours violated
Rule 5); Perry v. United Sates, 336 F.2d 748, 750 (D.C. Cir. 1964) (one and one-half hour delay
between arrest and confession violated Rule 5); Tatum v. United Sates, 313 F.2d 579, 579 (D.C. Cir.
1962) (delay of about fourteen hours violated Rule 5); United Sates v. Klapholz, 230 F.2d 494 (2d Cir.
1956) (under Rule 5, person arrested at 4:00 p.m. must be brought before commissioner no later than
10:30 am. the next day).

18 County of Riverside v. McLaughlin, 500 U.S. 44, 59-71 (1991) (Scalia, J., dissenting).

19 County of Riverside v. McLaughlin, 500 U.S. 44, 59 (1991) (Marshall, J., dissenting).

120 Jenkins v. Chief Justice of Dist. Court Dept., 619 N.E.2d 324 (Mass.1993).

121 Victoria Woodin Chavey, Comment, The Forty-Eight Hour Rule and County of Riverside v.
McLaughlin, 72 B.U. L. Rev. 403 (1992). See also Gregory Taylor, Note, A Bright-Line Time Limit:
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The Constitution Requires a Probable Cause Determination within Forty-Eight Hours of Arrest, 14 U.
Ark. Little Rock L.J. 233, 246 (1992).
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the United States. ...

“(b) EXCLUSION OF STATEMENT SECURED IN VIOLATION OF RULE. No statement made by a
defendant in response to interrogation by an officer or agent of the government shall be admissible in
evidence against him if the interrogation occurs while the defendant is held in custody in violation of
thisrule.” Cited in Charles Alan Wright, Nancy J. King, Susan R. Klein & Andrew D. Leipold, 1 Fed.
Prac. & Proc. Crim.3d § 72 (Westlaw International Database, 2008).

%5 See Advisory Committee Note to Preliminary Draft of Proposed Rule 5(b). Cited in Charles Alan
Wright, Nancy J. King, Susan R. Klein & Andrew D. Leipold, 1 Fed. Prac. & Proc. Crim.3d § 72
(Westlaw International Database, 2008).
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192 I 1958 & 5 il Mallory HHAAE B A= RN (PRI 1A RL S SR [
I R ETFER TR R D Sy BT oA R o - see James F. Hogan & Joseph M.
Snee, The McNabb-Mallory Rule: Its Rise, Rationale and Rescue, 47 Geo.L.J. 1 (1958).

163 Miranda v. Arizona, 378 U.S. 1 (1964). %ﬂﬁ%ﬁ%@f e Epﬁ%?ibﬁﬁj o ﬁ;ﬁﬂmﬂi%%?i} ,
ﬁ‘j360 621> AP > Ty > 2007 FF Q E] S FRIFYE ﬁ'm&qgaﬂ b A - 57 100-03
B i P T.r\v » 2006 #F 7 -

98



o REERE
(Omnibus Crime Control and Safe Street Act of 1968) » |14 A7 E | (= FiUEF 1]
Bﬂ?’ﬁ%&ﬁ T HEFIPV %LI*E*]%{ i~ R AR R A
THEE SRV - o [ PSR IS SRR - - F:’}iiﬁiiﬁl}%
SEERECFLR N IUHDESCFER DR T Ry - (Dadp] e oI Jy el
FIEpE U P HIEMNES %I_F@Fp IR PR T (4] < 8
AOPFATERLY ERAEFI R - BRI R T R
ESRE ORI o 2 e ’F,Jif‘% R FIE e O gy i
* ’J‘Eﬁ[‘JJ/EIEI’ﬁ%”'J&Tﬁ[ﬂf_” D[ EHR i AT PR
"= R (safeharbor) ¢

/

SR SRR L R 3 R ) -

R F U 1~ ChR D P VRS S A P P M
DU RS R IR LY R S A G ) R
VEF TSR T AR o (P TR e R

184 Omnibus Crime Control and Safe Street Act of 1968, 18 U.S.C. § 3501(a)-(b). 51k (%] /52 2% |
FIHE gl - mf L) m%uﬂ?‘af'ﬂﬂ“&% Lk ﬁ*?ﬁ’%ui*f‘i‘ﬁ H E“Eﬁ HIA S (2)
E IR R RL S IR AR (3 E D;D A E B S AR (I >

BRI B 55 £ J“E‘T FILY RS Q)R )E iﬂﬂfl SR REA] s (S)FHIF T

FIF IEHJ"FEL il By o B D

’11<|1J » (AfH Miranda Z{jif. > %; jf‘ﬁl’iﬁ@«rﬁ [/F'ﬁ‘ el ;,ﬁ?‘ﬂ@baﬂﬂﬁ IV ETE - E#

PH= %”Uﬁéﬁﬂubrﬁgi =ER ﬁ%ﬂ” [fﬁnli HIZV % Miranda 2{[pR et Hvﬂﬁﬁlfﬁ
HJ > i 2000 & St 56 E‘f [EEBEHRIGETRE - SHETRL Miranda 2L FUR G2 F”TI‘PE% VA 2E

FoE [ﬁaﬁ«f rﬁl HHel¥igh s o Dickerson v. U.S, 530 U.S. 428 (2000). REHFTIFZ{ ﬁ%%
Eﬁﬁtﬂi?ﬁ alE: H@” >Rl S DY R AEF - 5T 105-06 I > /F,*kii ot TR il 50 6 =

75 .
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186 see e.g., United Sates v. Mayes, 552 F.2d 729, 734 (6th Cir. 1977); United Sates v. Shoemaker,
542 F.2d 561, 563 (8th Cir. 1976); United Sates v. Davis, 532 F.2d 22, 25 (7th Cir. 1976); United Sates
v. Odom, 526 F.2d 339, 343 (5th Cir. 1976); United Sates v. Hathorn, 451 F.2d 1337, 1341 (5th Cir.
1971). Cited in Gordon Van Kessel, The Suspect As a Source of Testimonial Evidence: A Comparison of
the English and American Approaches, 38 Hastings L.J. 1, 85 at n.460 (1986).
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Van Kessel, The Suspect As a Source of Testimonial Evidence: A Comparison of the English and
American Approaches, 38 Hastings L.J. 1, 86 at n.461 (1986). See aso Matthew W. Frank, 18 U.S.C.
and the Admissibility of Confessions Obtained during Unnecessary Prearraignment Delay, 84 Mich. L.
Rev. 1731 (1986).

1%8 See Gordon Van Kessel, The Suspect As a Source of Testimonial Evidence: A Comparison of the
English and American Approaches, 38 Hastings L.J. 1, 86 (1986).

19 O'Neal v. U.S, 411 F.2d 131, 136-137 (5th Cir. 1969). (“Mallory was intended to insure that a
suspect not be held for long hours of interrogation during which he had only his own personal stamina
with which to resist an overbearing police barrage, and that if he were so intimidated the evidence thus
gleaned could not be used at trial. With Miranda, however, came the decree that all persons taken into
custody must be immediately warned of certain constitutional rights. Appellant was given these
warnings. He knew he was entitled to counsel and that he need not speak to the officers at all. Knowing
this, he chose to speak. How, then, can Mallory aid him? His detention before seeing the Commissioner,
though delayed, caused him no harm.”)

170 Charles Alan Wright, Nancy J. King, Susan R. Klein & Andrew D. Leipold, 1 Fed. Prac. & Proc.
Crim.3d § 72 (Westlaw International Database, 2008).
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