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83 See Kenneth S. Broun, McCormick on Evidence, 147 (Thomson/West, 6" ed. 2006). : “ The courts in
this country have accepted this need for permanent protection and about one-half of the statutes codifying
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27



FORALE RS T F 2 — 0 2 W2 G B8

9y o [EMEEROT R o R W 2 aRE( R M fﬁ?@ﬁ’?;%ﬁ%@@%
R SRR AR bR R PR AR~ MR N2 9K e NP TR
K ,%gﬂﬂwarﬁuﬁﬁﬁﬁg[uj,iﬂ@¢$¢g iﬁﬁ UF“'ﬁEﬁl|”J Sl
ﬂ;%ﬁ% , iﬁ',ﬁi’%qf[r[z%qm#ﬁ?;/ Ao R ré[j‘lgrj”g;,?[(l JETTEEJF%EJ:EI g > :E[I F' IR
RN SRR T R AR Y E‘IJ’FE'E*JL*””]‘%[ [ = 9=p I R
RIS 2B B SRR A (P 5h = o) JIress
B oo

S5 | RO o PIER HTRRE T T B
A3 AR B 9 privilege I B7RRT THERTE i - CiEEE - 1)
SFHESPGERVRRT - SRR RO AR - [ R B TR
PR B RO - S S VR RS e R

AE B R LR T 2 RS
EE R

%@%ﬂiﬁﬂﬂlﬂﬁ(wmmnmw’&ﬁiﬁfﬂgﬁwﬁ%ﬁﬁ@%
e Eﬁé’?gf,’g b~ HIFF R Cattorney-client privilege) » ELEIVRIfl = F=Jil []E o
AR o BEIRR SRR TRV Allg - [ RE R PIP G (PR A A
ofte > AT 18 LA RS B Oy FT 19 HRRE > SRR A g R

B i A o R 1808 o RN ST (R T

© sl BT CHEQELREEY 0 [ oS88 N (Sifly 0 1992) 3 FREBRTIE IR 0 XS5
fg%%??%? F1 63 (fJ?ﬁ%# 2003 ) -

- J AR & = :ff filte > 3P, éﬂfﬁﬁ i V*ﬂi’ F1 109 (75 > 2007) © #F
ol R i g F> M N U L SR
T EEE ) (common law ) *57 [RIEE AR [E' T P pIE T = AR ]
?f ’ #m P! 1 Ik 2T 5 S A J;;eg;f 5 5[ William Burnham 3 » #5532 » ﬁ\i#ﬁiﬁu ;

F144-47 (S > 2005) -

28



FIZ R ERSORLE B P B
IR RS A - 1 5 2110 2 B P A 2 B - 67

E[ 1930 5 {0 f SIS BIFOS B (statute) - B
RIS FOR R 5 (T ORENAEY o R G T 19 o YR
PO A AR AR PR AR 2055 % S RRL 15 2

SV 3P AR SR AR - = I el e

FRATT g WIPOR AR ~ el RSP T Af  SORReO R Al CBESR

= SRV E LN ) ST AP H R R AT L IRV - g A

TS REE S Y R A ] = R N O AR I
TR R RIS R (TN A R A D - o

[ PR (TR R AR O o R T I
[BE)Z 57— puf FJr FA P SR R AR Ifk[;Hr um#@fﬁﬂgﬁig
O S MR o 46l e o (o PR A 0 70 bl o 8
Flldis PRI € RSO3 LTRE] S U AT R T R T T
F o (1 R S T ©

R R P S R TR A - RLETISEE T ERSIS T EL TR ¢
HEESRET [ 0 P B R S R TSI Y- RS
FO(PTI FR  » [2 IR BERIR E 5 Branzburg v, Hayes Rlipy & ™
(R e *#&W?ﬂ#?ﬂ%@%ﬂ@@fﬁ@’wﬁﬂ%ﬁwﬁﬁ
AR RSN R R YR j‘”’llﬁlﬂuuﬂﬁrﬁ SR foR  E)

67 See Kenneth S. Broun, McCormick on Evidence, 136-137 (Thomson/West, 6" ed. 20006).
% Id. at 139.

% Id. at 140.
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30



$Z% FRARARLEFRLTE

Hy’*ﬂﬁﬁ ?if%i:?_fi EW‘L’ K 1969 ~ 1971 = 1972 & [ ~ (S
rq?f; FEAIE1 2, (Proposed Federal Rules of Evidence ) Fﬁ[ﬁiﬁ'ﬁﬁ%ﬁ E gl
’?ﬁ@ U’FE'FTJ’%FJ SRR S AR = [EfEY (Rule 501~513 ) < 257 501

FELR PPV ETE - B 502 = 510 SRR u ,;Fﬂpﬁéﬁi@tﬂi B Z%[’ﬁ@qjﬁ[
1 L%F (required reports ) ~ 7 HH W@E Hi M ] (lawyer-client ) ~ U\%i SidiiES JFF
A fH] ( psychotherapist-patient ) ~ [l HE ( husband-wife ) ~ == g 5 *~ F N ]{é
( communications to clergy ) ~ PB‘?F AR (political vote ) ~ ﬁ?ﬁf %;4’2%,‘ (trade secrets )
B8 S '%"':"ﬁﬁ 05 erh (secrets of state and other official information ) ~ F e R 'f
.7 255 (identity of informer ) =7 [F= v jl’if—*j REE Y EEF _I—J/’Fﬁ@( nonconstitutional
privilege ) » 37 511 = 513 f&}]] F“E”ﬁf’?ﬁﬁ@ﬁliﬁlfﬁﬁ,lﬁf Sy ﬁﬁ &\kﬁﬁ %ﬁj?{%
RS - O B (R (MASTH R

BB 1975 F pEp AR SR - (AR e GRS R
72 FIRRS > B (E L PUEY SO1 1 (Rule SO1) JERRU ~ 2R~ firfy

e . 74
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% 501 1% B
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= { IEdlir:s Q‘#ﬂj L Fli&f ) ]’ﬂi/[ E”ﬁ‘ﬁjﬁ#[(tax returns) ~ ?f i 7]‘ qiﬁﬁ i i& | Caccident reports ) ~
ﬁiﬁﬂ:'%ﬁa (bank records ) =~ IR = Mt il s f'%” NN ?@ o See Kenneth S.
Broun, McCormick on Evidence, 187 188 (Thomson/West 61h ed. 2006).

™ Rule 501 V¥ =13 ¢

Rule 501. General Rule

Except as otherwise required by the Constitution of the United States or provided by Act of Congress or
in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person,
government, State, or political subdivision thereof shall be governed by the principles of the common law
as they may be interpreted by the courts of the United States in the light of reason and experience.
However, in civil actions and proceedings, with respect to an element of a claim or defense as to which
State law supplies the rule of decision, the privilege of a witness, person, government, State, or political
subdivision thereof shall be determined in accordance with State law.
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8 See Kenneth S. Broun, McCormick on Evidence, 138 (Thomson/West, 6™ ed. 2006).

7 Arthur Best  » ZEFF[H ~ %’?«‘Jf‘ﬁ@ ~ BV RESE P R J%*ii R R []ERSE > FI 250
(7 Eﬁ »2002) -

%0 See Thomas A. Mauet & Warren D. Wolfson, Trial Evidence, 267 ( Aspen Publishers, 3" ed. 2005 ).

8126 FPP § 5662.

82 See Thomas A. Mauet & Warren D. Wolfson, Trial Evidence, 268 ( Aspen Publishers, 3" ed. 2005 ). :

“However, a good way to start is to review the deleted Rules 501-513. While these rules were rejected by

Congress, they were approved by the Supreme Court and provide an accurate list and definitions of

recognized non-constitutional federal privileges as they existed in 1975 (and most have remained

unchanged since that time.)”
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EF T FifEld [F1: Laura A. White, The Need for Governmental Secrecy : Why the U. S
overnment Must Be Able To Withhold Information In the Interest of National Security, 43 Va. J. Int'l L.

1071, 1073 (2003).
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aﬂflf[ Flﬁ&r’ﬂ[gyhﬁ B ERZ s > H11 1792 & - Arthur St. Clair E&?E’@rﬁ?}g‘l % e

SV F o IR TG 2 b e B e
P A~ a0 S RRSTHIREE - BT (R DITRLS! BTk the House of
Representatives ) Fir e fiul A 2 1 GRGH L 11 Y = PORBETE | IR Hpv=iEh

=B FELY BIRGLH P AR P ] -

1792 & - [T Arthur St. Clair i Ji= g 5= I e 8 fer SCBIT
[FHERIBE > BB PEETE Fﬁfﬁ':ﬂ‘ﬁ‘ “O T Tﬂ@gﬁ‘* iy TR
R =t ”jﬁ”ﬁﬁg\ B LAY & AN Eﬁf‘ﬁtl%& 1 (to call for such persons, papers, and
records, as may be necessary to assist their inquiries ) © 85;5. {[H 1 Washington 155
@ O RIS SRR R o PIRIGIRL AR S YRR -
A Washington S IR LY © FEERrR~ @ih < f bﬁ i
Henry Knox ¥ [ ~ [fili T@ i s A aﬂ\ 9} > Washington sfnfi+

RIS R Claie IR 5 F1 @R

biSTOI iﬁjﬂ'ri’[f?gﬁiijk} T | e YR > A P Washington AEGRTE
/tf_fF'[LLI'[ : ,—:rff Ll oY F2% (en £5 £ o Washington {Fﬁnﬁ?’it D AEETE
RIEANE I?it'ﬁ‘ EOEPRIE 2 5 g o TR R e
FHE B = ?@TEH;LQ#I}]‘—’]’"‘ KA mrff Bl %ﬁ[ﬁﬁ‘ﬁﬁﬁﬁlﬂ* (...the
Executive ought to communicate such papers as the public good would permit, and
ought to refuse those, the disclosure of which would injure the public: consequently

. . . 86
were exercise a discretion.)

% % Clair SR HITF=RTRRY 1400 £3CHif1 > 657 ~fid - 271 * fiff » RIS ISR Iﬁ fHf5 477
oz FJ'J{E'V [ k=) [%IE}' SEAVEE © See 3 Annals of Cong. 493 (March 27, 1792)
% Louis Fisher, The Politics of Executive Privilege, 10 (Carolina Academic Press, 2004).
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ﬁt C R R EER 3’\[@@[@ = ﬁ'ﬁ%‘ﬁl T@F‘g’i’%“ » Washington fi9_Fi%
B P s 055 s
:“%5% %E‘Yng*ﬂfj’fjifﬁ'jff‘\i?i,'\f[Jﬁﬁgj  EHERGREE A Y o R R H R
AR T I PR YR S e TR H FTRJ (7~ lﬁ’#’ﬁj:ﬁmm? g T L
“Fﬁﬁwﬁw’W:W¢ﬁT§”mw%wwﬁﬂqmﬁﬁﬂaao7@ﬁa¢
1792 F JL&W{]‘*‘%%@ '] P) 2 HAE (public interest) [EELfE- HEIAVfE

(! - SRR o] pUSL R & VR pRYR -

-@

h—

J

SR PR E
i BB P ?ﬂ%ﬁ@h”ﬁﬂ%ﬁ@Wﬁ@?%
Tmﬂ%wmmmz%wf I 47 2 AR RS T S
ﬂgwumﬁ@ o BN R~ T R P
%mﬁﬁgw%ﬁ wﬂ%ﬁ@m¢WW~ﬁﬂﬁgjwwwmfrz%m
R CRYFITRUN » 257 0 ST 9 A » P
@w@”ﬁ@tﬂ“l?wﬁﬁﬂﬁWﬁ*F

¥ Id. at 11. “ The general principal of executive privilege had been established because the President
could refuse papers “the disclosure of which would injure the public.”...The injury had to be the public,
not to the President or his associates. Presidents were not entitled to Withhold information simply because
it might embarrass the administration or reveal improper or illegal activities. ’

S YA Tgﬁf\:ﬁﬁfi (Water Gate) » @it 4 i 27 8] » S04 DRGSR © United
States v. Nixon (1974) | VP -

e Ff@ﬂ I FFSFWW i - Lﬁﬂﬂ RL TR R R COrRE LY AR

Ao B X IR AR I R B O R F[ES«'%;*&“ ¥ (Secrets of State ) == ' FI [”J “Hl =
| (Other Official Information ) o L¥rﬁ‘ﬂ]?[ﬁ@J N Jﬁ@J " '{‘ﬁ@J fil J{k'[ﬂj
BhEE > ZEFLA D 5T :ﬁ'l ~ YR DY -

90 Roger C. Park, David P. Leonard & Steven H. Goldberg, Evidence Law, 417 (Thomson/West, 2Med.
2004). : “...most modern privileges relate to professions and are supported by a utilitarian notion that the
privilege will facilitate communication between the person in need of help and the professional able to
provide it. Even the privileges that do not relate to the professions, such as the marital privileges, are
justified by the instrumental concepts preserving relationships and encouraging communications. )

36



$Z% E AT BT B

IV T e Y T o 0O R S RLI SR 0
Iz o E[ WY~ (the person who is intended to be benefited or protected by the
privilege) » FXFBF MHIRLIE [OFISH - IR0 TR0 | R E T Py 12 A
[ SRR PPV R RN T S BB o IR RS 2 HOF R e pu &
BUE b BEIR R R R OR A PG Ry SR B S IR
B (PRI = S AR ) 2 HOF e VAL (R [ =R AR

SATILoR
G @W%?%ﬁﬁ[u Jﬂﬁ“[' F‘ﬁ@ ‘%‘E‘p FIENE 7\* §mﬁ‘/]>‘*1§\

F > (PR T rﬁlﬁnm PR PR i ;le |
BRI T LS G S A S SR T 2

W EEEHE - B

E‘%@légﬁﬁﬁﬂ?[ﬁ@ﬁﬁﬁﬂ'@y » BT ﬁ@?ﬁjﬁ:’h(‘ﬁfff ML
= TR %Eﬁ\i[if[l » Y|t United States v. Burr (1807 ) ~ United States v. Nixon
(1974) Dl > RikLEAEAHR S = %IF{Eﬁﬂj@ FUS AR (AT rﬂﬂ@piﬁﬁ' (B

AT LIRS o PR H’;ﬁj[} " fqﬁf[fﬁ i | (executive privilege)
ﬁ? r @‘%’ﬁ%ﬁﬂ‘ﬁ@ | (state secrets privilege ) 1.1/ -

f\]ﬁﬁlj"ﬁj%»ﬂﬁatlg ) l—:f;rﬁ@J EJFI _:_IF . Fl'[ﬁ[ =g £, P ;lﬂj@la J,;E-ﬁf/\l—:
PRBROARGHRITE | o AR AR RIS PR 2 IR 2 R R

91 See Kenneth S. Broun, McCormick on Evidence, 182 (Thomson/West, 6™ ed. 2000).

92 E"E’Zjir ﬁﬂﬁ?@ﬂexecutive privilege ) — 7 » L7 = A 5[l IHF*}! HI Eisenhower 75 (1953-1961
S ) FAE 0 7] (R R OB IR Lﬂ‘”ﬁ&‘“ﬁ AT=1f V\F [Fil Eﬁ«'ﬂ“*’??i [ = SFAR T A -

See Matthew Crenson & Bejamin Ginsberg, Preszdentzal Power 347 (W. W. Norton & Company, 2007).

R AT OB TR R VR -
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(PP 2 IR I~ P Bk [ 2 PR » 397 o e
= IR A %r[ N L“Trt]‘ﬁkﬁjﬂfhmﬁ RSN N NG R ;I%#TT Ex
Jﬁ”?%&g‘ﬁkﬁi% t',,?pﬂfk[ A » i%i EYAIPERTEL P o F/a%*pu Jf[gylaj;

JTJ o Ezﬁhj}ﬁg* [/*?%*4%7 Tui_lﬁt’fﬁ ES«“FPVE ]*‘J‘f > B = gRA
?Hﬂﬂ@ TR 2T

T TSR ) NIRRT R R
[OF A A e B PRI o PRSIy Rl e L*‘*Eﬁ’ﬁﬁ@ma\: v
SRR BT oy B RO - R IR R T 2 SR ) S
ARl g o~ R ETRHEUIIN  F SR T ~%%@%ﬁ&§’[ﬂﬁff
= A 2 e IR~ SRR R (VRS R SN
Mk T T B b A A R -

TR PR AR SRR TR R e
Eiﬁﬁﬁiﬂﬁs"ﬁ\ [IEEIE RN e R DR £ e 2 AR S pOTERT - PO

Wiﬂﬁﬁ TEE AR r‘ﬂ“*ﬂ s 5 ]| ; (Federal Rules of Evidence, FRE) &
Ol JPEEY 500 [ (Rule 509) JKIE TP B 2 B Loy, o) o
TR PTG 5T SRR TR (Secret of State) = T T

( Official Information ) °

WA AR BT S09 5 a # (Rule 509 () It K "B Ay L EHID T

e %@‘@‘Bﬂ?@‘ﬁ?ﬁ% fﬁ‘:ﬁ’lfiﬁ“ﬁﬂ?%,‘ | (A "secret of state" is a governmental secret

% See Robert M.Pallitto & William G. Weaver, Presidential Secrecy And the Law, 99 (The Johns Hopkins
University Press, 2007). : “...it is obvious that the privilege would apply against legal efforts to obtain
information from Congress or other non-executive institutions, it is not one owned by the president or the
executive branch.”

** 114]] Totten v. United States (1875) [V Evef » SFF 4 (FfY /i 5 1’%{‘3‘?7}% ’ ﬁﬁéfj? ﬁ'l SV A~ BT
f1 T RAHESS ¢ Totten v. United States (1875) ; V& F‘FF
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relating to the national defense or the international relations of the United States. ) -

TR A AR RR I F SRR 2 A
trst | ("Official information" is information within the custody or control of a
department or agency of the government the disclosure of which is shown to be contrary

to the public interest ) » ™ F 5157 Kb = FEHIR]fUeyF

L. iél‘r’?‘fﬁﬂi%ﬁﬁwri%{L 79 > RIS SR R R
( intra-governmental opinions or recommendations submitted for
consideration in the performance of decisional or policymaking functions )

2. F@é’?‘/ﬁ HHE | IFIGJ[J/%}E, }i%  (subject to the provisions of 18 U.S.C.
§ 3500, investigatory files compiled for law enforcement purposes and not
otherwise available )

3. FTT(]‘%[BF[H s X Y 5;}‘3%&? NIEES ﬁ‘}?v #H /%Y o (information within the
custody or control of a governmental department of agency whether initiated
within the department or agency or acquired by it in its exercise of its official

responsibilities and not otherwise available to the public pursuant to 5 U.S.C.

§ 552.)

AR R EFIA ST %, W O Y 757

J ’éf fpH J AFLEK}'J_] fg i~ f SCET F'Fi F <% (reasonable likelihood of danger )
ﬁ’%ﬁéﬁaﬂwﬁw%%mﬁmﬁxﬂ PR I R ¢
ﬁ@ o 95

% Rule 509 (b) : “The government has a privilege to refuse to give evidence and to prevent any person
from giving evidence upon a showing of reasonable likelihood of danger that the evidence will disclose a
secret of state or official information as defined in this rule.”
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FORTEIE o L IRRLE - = AR PE FA T 2 5T -
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+ v ,qu i3 1807 & United States v. Burr % » » 7% 1875 F  Totten v. United
States %« *Fe FIFILE T SRR+ MR SLRL B TR B R
MG - T PR SR R ok e BRI AR i (1 R
FRST R S PP S TS -

96 [[id&ui_ﬁ‘jtﬁ\[g&[ii [JL%"’_’Z]‘%'A?I @ﬁfq > I %\[ﬁyléﬁ E[P‘Iég&'?lii A [ S ﬁjﬂhﬁa‘ﬁ% TG Rk
I—FI JLJVQJI"é[? )f@ﬁfq EI“ N Ei[ﬂk?i EII Y DB BT B T o “%"J%ﬁm}ﬁ_rup o
o 2 AL S Y- A UERp -
LT
United States v. Burr, 25 F.Cas. 30 (C.C.Va. 1807).
% Totten v. United States, 92 U.S. 105 (1875).
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AE[M) /1 AL United States v. Reynolds - %92 United States v. Nixon %' o '3
At R 5 1P R g BRI AR o A
R H AL % IS o 1 e Tt OIS - e 5 /3 R Cheney v, U.S. Dist.
Court for Dist. of Columbia % » "*'F[[}L 2004 & 7 iy AU T 2k - R i B
¢iWPijpmﬁw$VHW$9wM’@ﬁf&wﬂﬁ%mﬁ%,ﬂﬁ%ﬁ

s SINE bR S Tl

PJ™ S fE Burr zja BE S PR Bl BT HIEE srrtfﬁ FE i B = It 4
FURTF > PP T el ROt AR 2 o R A oA e |

B (R A -

51— Zfi 141K 2] : United States v. Burr (1807)

51— R

1807 & > St pl1 20— PSR IAA e = SRR BV [F  Burr
S E R [IURE ) Aaron Burr £757 1801 2 1805 & (= SIS flaaat » (e

’9 S I Thomas Jefferson #¢1 T ’3[ - 11806 & » Burr B i A1 James

% United Sates v. Reynolds, 345 U.S. 1 (1953).

1" United States v. Nixon, 418 U.S. 683 (1974).

%" Cheney v. U.S. Dist. Court for Dist. of Columbia, 542 U.S. 367 (2004).

192 «If the O.J. Simpson trial was the trial of this century, then the Aaron Burr case was the trial of the
last.” See John C. Yoo, The First Claim: The Burr Trial, United States v. Nixon, and Presidential Power,
83 Minn. L. Rev. 1435, 1439 (1999).

1 Louis Fisher, In the Name of National Security: Unchecked Presidential Power And the Reynolds
Case, 212 (University Press of Kansas, 20006).

"% United States v. Burr, 25 F.Cas. 30 (C.C.Va. 1807). 74 F HERGEE Bk U 2 o [EHE{ HK 23 v
i_IEHJ‘: ljrf"’ iﬁﬁl FEEE J*kii F{fY John Marshall

10 QI*EM o BurrE' Jefferson SSRLAGAER Y fE & > SRR AFIVER - gy ’E TS B2 ﬁfﬂ
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Wilkinson f'éﬁ T [E RS B R G P ljﬁ’f’ﬂ[ %3":’%3%)5}1" > RN
1207 ST VR R (SR SN o Burr P L2 i ik £

=7 106
[

R iﬁiﬁ/\ﬁﬁf R ’5 Eﬁ Y Jefferson i ﬁjﬂ b Burr A AETEUK A
> B = A e Burr [t s i - 20 2 i 1 R BPES Burr fy
{ﬁ Wilkinson < f Y I% (F I%H I 0" Burr 177 EFE U o mfl Burr [X lﬁﬁj;??
€ {2 Jefferson Al s [ Eagr ™ f I?J%Zﬁ [ (subpoena duces tecum ) » {FIH93E1%]]

& 107
E[FE;REJ[ °

F IR Jefferson FERGH] 741 (3 FFIILAGIHE] > PR TIHIEA > o
I R %@NM’W#ﬁ%mﬁﬁﬁr+ﬁdﬁ§ﬁ%ﬁw
nxfdﬂ% A EEARE Fﬁﬁ”ﬁwﬁil"eﬂ/i ° {[ Burr 2 R0 i

0 FFSH 1 ORI R B - PRI 2 IR0 5 FF IR - Y E)
B T EEGR Burr [V RGBS DS LT SR FIE IR
(T T @i ST (LB PP - BT %ﬂ A
RLAEE 2 B - (RGP [ it - = 2 ERUR S -1

Q—. =)

i L L B e L L e
I3 [y F Pl AR o Burr ifir SRR Y= A A SERIE e Y [NEL Alexander Hamilton
Jefferson e o & Burr [&]fi#5 Hamilton H\rﬁ EHMHIOES D o 2 )L Alan Axerlrod F > i
4 R S RUT A P 128-129 (BRWI 0 2005) ¢
106 Burr T@jé['r%ﬂ Jﬁtl: Uliﬂ”gﬁﬁ«'ﬁtk (treason ) %77 1% 1A (misdemeanor) § fﬂlg FITF" iy V%“l
B (EEf] 2l rBurr Y% | (the treason trial of Aaron Burr) H‘%&%[i % o Hi¥r = Burr % fFf
ﬁﬁﬁﬁ%TUQK%WWﬂﬁ“&H%%R%ﬁﬁ%W¢WfW**?@“?W§%W%%w?°
See John C. Yoo, The First Claim: The Burr Trial, United States v. Nixon, and Presidential Power, 83
Minn. L. Rev. 1435, 1440 (1999).

"7 Louis Fisher, In the Name of National Security: Unchecked Presidential Power And the Reynolds
Case, 214-215 (University Press of Kansas, 20006). IS [ ER TS D 5T 50 (b §F4ﬁ‘Uth
Flel® | Fllgg ~ WVEeE VMEF| (In all criminal prosecutions, the accused shall enjoy the rzght .to have
compulsory processfor obtaining witnesses in his favor... ) » PNIF=4 000 pls 198 T §F{ﬁjﬂ?VyT@J
BN % BN - SV - P R B )

% United States V. gurr 25 FCas 187, 190-192 (C.C.Va. 1807)
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RO o (R B HY Fre VISR e [ P B A T e iy
e R IEMRAE L Burr 25l 2 - 1

SIZR HHEES

Burr RORLF (SB[ SFAT R AR (2 B O ] - SRR
AR > PITIYTE S ] AR IR T BLHR o MO b Mg S sl i %o = Al
RO BEIRE R P AL o (N s B R B RO - T
SPPTEEOR B o A RS ) o o R R -

R JF VR P EE ] John Marshall A{RPLE e Vg il A 5 o A8 )
BT P SOV VAR » Marshall 3 74
TR e EECLTR FIFIpERR] - TR B py Rk =S

(that it would justly tarnish the reputation of the court which had given its sanction to

its being withheld. ) '

(7 pd= P [EEL 0 DORER R Y Jefferson ARk - [ E AR L
E P B BE - S PER GRE PRI Jefferson 17 T
ﬁﬁ@@ﬁgﬁ;~|f%Jﬁ G E OB IR PR 4R
L B P 2R -

"% Id. at 201.

"0 See Edmonds v. U.S. Dept. of Justice, 323 F.Supp.2d 65, 70 (D.D.C., 2004). : “ The origins of the state
secrets privilege can be traced back to the treason trial of Aaron Burr in United States v. Burr.” Also see In
re U.S., 872 F.2d 472, 474-475 (1989). : ” ---the privilege in this country has its initial roots in Aaron
Burr's trial for treason, and has its modern roots in United States v. Reynolds.”

" United States v. Burr, 25 F.Cas. 30, 37 (C.C.Va. 1807).

"2 11 The Writings of Thomas Jefferson 241(Bergh ed. 1904). cited in Louis Fisher, In the Name of
National Security: Unchecked Presidential Power And the Reynolds Case, 216 (University Press of
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1. ﬂ\uﬂﬁ J/I}}J/%jﬂz[i:

AR Frrrgg by (RS - R S [A  ARGE If[ T Tuf;_fm (G S
IHFF ?ﬂi ,L%H%ﬁféff?ﬁ%ﬁ (public concerns) » |fij i’ = g;'?;’ﬁ@ﬁk'%r
THEHp e -

2. R TEET T 9%
TSR I 9% ISP~ SIS

* f’kt@fﬁ;ﬁg o % HTFJJI\;E@-T‘EI % ?:Ebﬂjf/\,\ L%HE&’_‘ETE[;RE TELII I[Nik [%’J:E:J

ﬁ’g IJ"‘@ F‘[0114

3. )':J-«FLTEj“ FIFJ '{E}%&ilﬁj FH‘—I U\’[Fj :

T fl'ﬁlﬂ‘i AT PO BERLACE, Aot V) R B el
KM‘H[%w&WW%WFWﬁW%ﬁHﬁﬁawﬁMMH%E
B ey L ROFG B AR 54 0 Vi) (absolutely necessary in the

defence) P PRI | R B AR R s 13

Kansas, 2006).

'3 “In no case of this kind would a court be required to proceed against the president as against an
ordinary individual.”, “I do think that a privilege does exist to withhold private letters of a certain
description. The reason is this: Letters to the president in his private character, are often written to him in
consequence of his public character, and may relate to public concerns. Such a letter, though it be a
private one, seems to partake of the character of an official paper, and to be such as ought not on light
ground to be forced into public view.” United States v. Burr, 25 F.Cas. 187, 192 (C.C.Va. 1807).

"4 “Had the president, when he transmitted it, subjected it to certain restrictions, and stated that in his
judgment the public interest required certain parts of it to be kept secret, and had accordingly made a
reservation of them, all proper respect would have been paid to it.” /d.

135 «T cannot precisely lay down any general rule for such a case. Perhaps the court ought to consider the
reasons which would induce the president to refuse to exhibit such a letter as conclusive on it, unless such
letter could be shown to be absolutely necessary in the defence.” /d.
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HERTE Burr Ao (0 SHE IR o Pt LR (7T Fio] &

5[ United States v. Reynolds %fl1 » Mfﬁra in e~ g TR 2R
B 13 > kL TR R SRR M%JJEF.TEJ Y

Reynolds % 2™ I?J’E" ’ IF;[}:E:' (B YR = Burr 3 -

[l S0 BT B B Marshall ok iy i v 4 o pl it ot -
TERUT > iy R eI e R o (L e B A DR 2R e X )

JrAgrrE T Nﬁ]— %F‘EJ:T”SEIE‘}?*%%;?;“EJ MBI | Vg o 1T

9YZ TR FAHEIRS © Totten v. United States (1875)
57 R X
I FVRHE S B HEET (the Civil War) Eﬁﬁﬁ » Abraham Lincoln &=~ €5

=" William A. Lloyd ﬁﬁffi%‘ » 797 Lloyd f1:Z 7 i (Confederate troops ) %fi s

BRI B4~ £ (secret agent) > ﬁ%iﬁlﬁll&ﬁfﬁlqiﬁﬂ[ H 2 e s

6 Fx IFL“”J[?J 5> Burr :jtf\_p‘frﬁ‘ﬂ% 7@%@7% T KBV ERELIVFIE  Reynolds R P T+ H I FALEL -
see Inre U.S., 872 F.2d 472, 474-475 (1989). : “Although the exact origins of the privilege are not certain,
the privilege in this country has its initial roots in Aaron Burr's trial for treason, and has its modern roots

in United States v. Reynolds Reynolds %/ [/ 22PN % FAYEY= T = 1 United States

v. Reynolds (1953) | Vi -
"7 Y1 United States v. Reynolds (1953) ~ United States v. Nixon (1974) ~ Cheney v. U.S. Dist. Court for

Dlst ofCOIumbla (2004) 4\}}1 [+ > 9B Burr R g o - J‘F*Lglmﬁélﬁ: R H"F” S FL’&'?SE{L
% thﬁé‘j IR AN
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SIZHR A

A R R R F R [ Csecret serviee ) BRI,
Pl NN A N gl (R L S ﬁﬂ SRS 2 BERY ¢ e A
A DS S 5 IR G [ 1
EAVRUR RS E P EE S B AT b E,r:f EE i [JI’FLFH—FIFJ;[[O

[ ﬁﬁr’ﬂfb B?'El?,itr'j, e S NEVE (TR =] IH rﬂ [ P % TJ—T‘[E' , fg[ﬂJ
ﬁﬁ%%'_j\gﬂﬁruyzﬁ'ﬂ%'gé %'4"[& MV ERS , HNELE j‘le%f;j( EPEEE eI zﬁTF{J
U P e 2 ] TR R SR B 0 o 2R R

i
Fiti -

RS- H/‘I?:ﬂ » R R R H E’FE.;“ SR
I RATEE b R ) > HAR e [l TR -

FTER LTI TALNERBER TR 2 OF > BIA 2 £ i hy
£ * ¥4 410t 38 r 2o (It may be stated as a general principle, that public

policy forbids the maintenance of any suit in a court of justice, the trial of which

"8 Totten v. United States, 92 U.S. 105, 105-106, 1875 WL 17758, 2 (U.S.Ct.CL) (U.S.OctoberTerm
1875). Also see Louis Fisher, In the Name of National Security: Unchecked Presidential Power And the
Reynolds Case, 221 (University Press of Kansas, 2006).

"9 “This condition of the engagement was implied from the nature of the employment, and is implied in
all secret employments of the government in time of war, or upon matters affecting our foreign relations,
where a disclosure of the service might compromise or embarrass our government in its public duties, or
endanger the person or injure the character of the agent.” Totten v. United States, 92 U.S. 105, 106, 1875
WL 17758, 2 (U.S.Ct.Cl.) (U.S.OctoberTerm 1875).
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would inevitably lead to the disclosure of matters which the law itself regards as

confidential, and respecting which it will not allow the confidence to be

violated. ) %

Ukl FH@ 7it% Totten 'Rl (Totten Principle) » [ 11 i » 5 %5}
AR Totten RUH > @RI f BE T 4 RGP i F“ng%lﬂiﬂﬂﬂ
o USRS R (inevitably ) [FOTRERAHI o BRI A
P R 121,@%3 HEURSE > FI15-1875 & Totten % H K 51 )3Z 1951 # [ > Totten
FUAIETAZT] 6 5+ {HIF1 1951 & % 2001 £ ] » FIREAET [ 43 65 & « iy 2 fl i

L R (S -

(71011 1981 & fiy Weinberger v. Catholic Action of Hawaii %’ > Frj# = fupl TE8GET |
SBHE T TP I A IR e ) 2 SR R R
( environmental impact statement ) F”% RH - % ’ E;Lﬁ ZIEE #’[L H}Eﬁ AN
VEGHE > BRIREE ﬁ};%@ ﬁf‘ TR A =R 5 T

pJJ(hypothetlcal)%ﬁﬁz%,i&F[ SIEZ R 4@;@ £ %’%HF%T =y o
R EREAD ] Totten 'FUI i HEAH i i I?Jtrﬁl[jff‘{-ﬁﬂym R
S SENVEITIRES RO 12

91— F B E ¢ United States v. Reynolds (1953 )

20 Id. at 107.

21 37889 | Totten IFLEJ[JEIfJ?ﬁ*Efmiﬁ [EZN © Doe v. Tenet, 544 U.S. 1 (2005). » E 99l : De Arnaud v.
United States, 151 U.S. 483,493 (1894). ~ Tucker v. United States, 118 F.Supp. 371 (Ct. C1.1954).~ Halpern
v. United States, 258 F.2d 36, 41 (C.A.2 1958). ~ Guong v. United States, 860 F.2d 1063 (Fed. Cir. 1988). »
YU EEGL ¢ see Louis Fisher, In the Name of National Security: Unchecked Presidential Power
And the Reynolds Case, 222 (University Press of Kansas, 2006).

122 Sean C. Flynn, The Totten Doctrine And Its Poisoned Progeny, 25 Vt. L. Rev. 793, 793 (2001).

'3 «Ultimately, whether or not the Navy has complied with NEPA “to the fullest extent possible” is
beyond judicial scrutiny in this case.” Weinberger v. Catholic Action of Hawaii/Peace Educ. Project, 454
U.S. 139, 146-147 (1981).

47



PO L AIFF X — 2 W2 EH

9= R I

1948 £ 10 7| 6 F1 » — %1 B-29 B WS 1 I o 12 PSR DR - F I
e PICRIRE T SR o DIRS RERER T E O S IS P2
Fi PP RFE R - SR T % BRI R 7\; L
e A S PHE T AR BRSSO AR e = AR e

IR (Tort Claims Act) A » [ S BB Rk g Wy e - 1

;i%*tﬁiﬁ;%pjgﬁfrﬁgﬁ fli o VL—“ I=RMAETRA Rli]i%l?‘%lﬁﬂ ( Federal Rules of
Civil Procedure ) 57 34 {5V 4 & » ISR A HifY Eﬁjgiﬁﬁ@ %F[ :
PRIV N BV VIR o FO R SHPTR E OR T Re RUEE IV E
RV o M AR > T IR o BRI, 2 SR 5
I (good cause for production had been shown ) » [NIFER[pIET Y= 9= 125

PR i P o %‘ﬁfﬁﬂ%%’il’ﬁ[ﬁﬁ% [ j‘é’,?ﬁﬁﬁ%l’ﬁﬁéf, > e
YT I 2 M ERERIRBIEFTR  (rehearing ) « W EIFi (1 » 2D
FARNT AR 3R (a formal claim of privilege) » F BT ~ F115H
R S P B TSR (Judge Advocate General ) 73
PR Caffidavie) $578 > B HRA TR € IR 2 R 2 1)
PRI ~ BB SER I R RS SR EY - SO

'_.E(

124 United Sates v. Reynolds, 345 U.S. 1, 3 (1953). &4 i’ﬂ/ﬁf%%ﬁy MR RE T [ﬁJU/EEIESF » ]

U1 Louis Fisher, In the Name of National Security: Unchecked Presidential Power And the Reynolds Case,
1 (Unlver51ty Press of Kansas, 2006).1 FIHI r:t'E&F/ B-29 Hig B = Sl B TR AR S A
I [l: I s

s Id. at 4.
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PR IERL B T e 2 RV RS ET - ﬁl’ﬂJFJj’iﬁﬁ%ﬁﬁﬁ%ﬂ/Eﬂ* BN 2]
IO+ TR DA - P 1 ROLETE R R R R
S Th N %%’p‘é"é ﬁfo 53 ZEIF 1 (showing of good cause for production of the
documents ) » [fij > < L BRI AT - T g b
SR B

SIZHF A

%"ﬁéﬂﬁﬁqﬁ BRSRZEIpVAGH N - F) 2 S F'ﬁ’fﬁJﬁ’L’Fl%ﬁ’ngaik freppLig ; ¥
o 4 ’j"k?itVEEEHF:’Hﬁ" - EfEET S 3;[:55[5 P T [Jﬂ%ﬁﬂ@_’ 9= I
T R T SR ?‘«iji B Frederick M. Vinson #iET# Fy i .

F o I R R

Lo P R AR A A 9%

W{Tﬂ‘?ﬁ@ RIS » T IR T REER ¢ 6
. 130 —;‘T{]WTJ ufﬁ,ﬁ\::ﬂ;}ﬁlrﬁ%fﬁ ILJF[;I ff‘p::gligi S TV 131

126 <« for the reason that the aircraft in question, together with the personnel on board, were engaged in a
highly secret mission of the Air Force.” An affidavit of the Judge Advocate General, United States Air
Force, was also filed with the court, which asserted that the demanded material could not be furnished

‘without _seriously hampering national security, flying safety and the development of highly technical and

secret military equipment.” ““ Id. at 4-5.

7 Id. at 5.

128 &% Mr. Justice BLACK ~ Mr. Justice FRANKFURTER - ['J % Mr. Justice JACKSON © [d. at 12.
1291 EIEJ%‘E " [EH ISR o VS Reynolds [ pusl Falsl | gt /13 'JF’E"_E'J'JT’? ﬁ% it A
e I TR E e U E L T II#EEI () 7+ REPHERE 62 10 > 1 45-47 > 2004 5 9 7] o

130 “The pr1V1lege belongs to the Government and must be asserted by it; it can neither be claimed nor
waived by a private party.” Id. at 7.
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RIAYS1# % (a sound formula of compromise ) « M2 {27 % |11 71 1807
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RO R SRR (R [ 3PS - P i
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4. Dol R

B “It is not to be lightly invoked. There must be formal claim of privilege, lodged by the head of the
department which has control over the matter, after actual personal consideration by that officer.” /d. at 8.

132 “Indeed, in the earlier stages of judicial experience with the problem, both extremes were advocated,
some saying that the bare assertion by the witness must be taken as conclusive, and others saying that the
witness should be required to reveal the matter behind his claim of privilege to the judge for verification.
Neither extreme prevailed, and a sound formula of compromise was developed. This formula received
authoritative expression in this country as early as the Burr trial. There are differences in phraseology, but
in substance it is agreed that the court must be satisfied from all the evidence and circumstances...” Id. at

9.
133

“As to it, we find it helpful to draw upon judicial experience in dealing with an analogous privilege,

the privilege against self-incrimination.” /d. at 8.
134 «___the court must be satisfied from all the evidence and circumstances, and ‘from the implications of

the question, in the setting in which it is asked, that a responsive answer to the question or an explanation
of why it cannot be answered might be dangerous because injurious disclosure could result.” If the court is
so satisfied, the claim of the privilege will be accepted without requiring further disclosure. “ Id. at 9.
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135

EA[EE S *TAFL«{ET? L"*Tﬂi%ﬁﬁfﬂlﬁ‘:ﬁ?{%lﬁ ( the showing of necessity ) }{ﬁ’
B TR IS - R W - S
B GRS ] pA MR 0 o B SR RV RE Cultimately
saisfed ) R=1 57 11 » S AT P + 4

ZE’F@%T@ o 136
TR N 2 SR > B ]

?imjg*i#“' ,Ln;r[. jEl[j; I H %A?[ﬁ@ ) Ejﬂ,u&;ﬁugﬂ'@f{ £ \[,E 0
POSTIFER (LA FURIED | SRR P E (AT R
T SRR R R B BRI R
NS (I HR FUR T SN A DR R N i
(s

'_El

B35 It may be possible to satisfy the court, from all the circumstances of the case, that there is a
reasonable danger that compulsion of the evidence will expose military matters which, in the interest of
national security, should not be divulged. ...even by the judge alone, in chambers.” Id. at 10.

1% “In each case, the showing of necessity which is made will determine how far the court should probe
in satisfying itself that the occasion for invoking the privilege is appropriate. Where there is a strong
showing of necessity, the claim of privilege should not be lightly accepted, but even the most compelling
necessity cannot overcome the claim of privilege if the court is ultimately satisfied that military secrets
are at stake.” /d. at 11.

137 “the Government can invoke its evidentiary privileges only at the price of letting the defendant go free.
The rationale of the criminal cases is that, since the Government which prosecutes an accused also has the
duty to see that justice is done, it is unconscionable to allow it to undertake prosecution and then invoke
its governmental privileges to deprive the accused of anything which might be material to his defense.
Such rationale has no application in a civil forum where the Government is not the moving party” Id. at
12.
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(...without ever reaching the question of evidence, since it was so obvious that the

action should never prevail over the privilege.) - '*°

7 0l AV SR A g R T 1 ) S - AR
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138 HEJRAE F‘E"Ji =%t 4J-7,JF' | FIﬁlf#ra?’j]‘/\[gg]%\_»mj%@gﬁ’[gg[%[E#?&UJ F[ijéfﬁtEl’F’L[ﬂ , I’EI%ETE',J EJ,E_IF[U » AE
BFFIIL 1953 2 o0 I ) ARSI o TR o B BB FIoE -

139 % formal claim of privilege was fi Ld by the Secretary of the Air Force, under circumstances

mdlcatlng a reasonable possibility that military secrets were involved, there was certainly a sufficient

showing of privilege to cut off further demand for the document on the showing of necessity for its

compulsion that had then been made.” U.S. v. Reynolds, 345 U.S. 1, 10-11 (1953).

%0 Id. at 11. Also See Totten v. United States, 1875, 92 U.S. 105, 23 L.Ed 605.
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BIPUTE AEARSE]F ¢ United States v. Nixon (1974 )

91— R

1972 5% 6 5] 17 FUEB RIS T 51 0o 5% RS R 2
NPT BRI o R PP RN BPAOYR L B -
R IERFIOAL ). H MeCord » % ETTERR A RAIf A e >
IR Nixon AERCEFRELES IV 2 2 £ 0 DREHAME B FIf0
B PN I EERE S T e g
H AR Il s RS B R - R T AT

n

( Watergate affairs ) py[<[If]4H] ( Watergate scandal) e if 3??7 bl B
FE B S ﬁﬁJNmmﬁfﬂF%FﬁwW”@W + Nixon [ BRI -

[ e F[ Fof<ff]~ 7% | ( Watergate Seven ) °

SARE 5 E B > BEGR Nixon ["Y'BVF|[5 (AR - (ETF o> bt F,*s?;r‘zwlﬁt I/FTJ
g T B AR SIS (s RIS - H U P (Special
Prosecutor ) Uﬁ\a@’?‘/*ﬂﬁﬁs B (Grand Jury ) 6 18« i%ﬁﬁ SEPET > 357 Nixon
AT BB o T BT B R B T SR

ISTETE I+ 1080 PSS I R 2 B R e 58 WL

Y United States v. Reynolds, 345 U.S. 1, 11 (1953).
W20 e v ﬁn”ﬁiﬁfj FUOEE g AP > Fr3-5 (Npk 0 1974)
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*ﬂﬁ%’@ﬁ?}’fi DA PREERIRE R g %&‘E%*@bkﬁ@% ]
Y= HPYRL > HEJR Nixon ARGE™ A 74 % 1BE5] 5 %&F , u;lié_l]%%;yllﬁljﬁiﬁ,a\

Evhg T 3{\5\:@%& H ZH | (unindicted coconspirator ) e

T PRI B BRI TS B

—‘?J _(third-party subpoena duces tecum )° FAH Nixon &t} Ff_%&f T”“%ﬂ%’@vﬁ'w TR o

Nixon R .V B SRS (quash) PP 4) - :%%ﬁﬁﬁf“fﬁ~'%%ﬂi
ﬂ\»ﬂﬁg"ﬂﬁl’fﬁ ﬁﬁ » LG 15{@1#]@%‘4]%%1@ R (T SRR R R R R

Nixon I [f [il A F*E*r’ifﬁ Tk 05t '—I%ii [( Court of Appeals for the District of Columbia
Circuit ) & FF% EEn F%ji i ] FI?{; @H ﬁﬁ YR F%Ff‘?i/ FF%%}E‘V :?J

(certiorari ) V7 H=4 /7 7 =4 o
BIZR HHES
q%f{ﬁ':ﬁ R ERER] S J > SR B[ Nixon 3/@%% o

PR IR D SRR R A TR G R PR L
EF’ //w l:[—k :146

143 “tape recordings and documents relating to conversations with aides and advisors” United States v.

Nixon, 418 U.S. 683 (1974).

144 «Although he was not designated as such in the indictment, the grand jury named the President
among others, as an unindicted coconspirator.” /d. at 687-688.

145 «Certiorari before judgment was granted to bring matter before Supreme Court before disposition by
Court of Appeals.” United States v. Nixon, 418 U.S. 683 (1974).

e E'F#’fdﬂli?i/ (EHE WETZ%[ [ Nixon [ potl Pl [ g FJFT?;?T’T ﬁ%“l*ﬂﬁ R
Tl FF TG VI E R ( =) ’F[ﬁﬂ:* ek 62 1 gl 40-42 52004 =+ 9 ] FT[[ES“FE'[ )
= [y '—VF‘jﬂﬁJ/%%\HJ@Eaﬂ? ﬁ?@ B EIVE SRR 140 # 5 F18-11 > 2007 & 1 F] o
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AL S %} Bt [t +Tﬁﬁ3"ﬂ ?ﬁ B0 2R TR ?Tﬂ]%’[ﬁ f# | (absolute
privilege) » A2 IE T3 (P AN 5 I HADE IRV 3R 5 0 DR
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2. a:hﬂr‘ S s EEEIa s L R T

F*[ﬁ\uﬂﬁﬁi—t'lﬂ% Fpl = %«Eﬁ P A S E SRR
( presumptively privileged ) » [1j{Et g% HyF Y F:?rf}’?“ijf? (3 A 2
BT B Y (essential to the justice) » 4 fi’ Zﬁﬁ@ﬁ@ﬂ/ Bﬂﬁ]ﬂ o 148

3. BV RAHE

ARy T gi'ﬁgfﬁj @Bﬂﬁ]ﬂ e T R ﬂl’ﬁﬁﬁﬁi (in camera
inspection of evidence ) » qj"flﬂ«rﬁ Il s AR - T R G Y 0 (R [~

e EHIE - T BIIREEY 2R
4. BEREAREp Y OE

B PR 5 BT R Tl OB

147« To read the Art. II powers of the President as_providing an absolute privilege as against a subpoena
essential to enforcement of criminal statutes on no more than a generalized claim of the public interest in
confidentiality of nonmilitary and nondiplomatic discussions would upset the constitutional balance of ‘a
workable government’ and gravely impair the role of the courts under Art. IIl. ” United States v. Nixon,
418 U.S. 683,707 (1974).

148 <« Upon receiving a claim of privilege from the Chief Executive, it became the further duty of the
District Court to treat the subpoenaed material as presumptively privileged and to require the Special
Prosecutor to demonstrate that the Presidential material was ‘essential to the justice of the (pending
criminal) case.”” Id. at 713.

149 «“prosecutor had made a sufficient showing to rebut the presumption, and ordered an in camera
examination of the subpoenaed material.... It is elementary that in camera inspection of evidence is

always a procedure calling for scrupulous protection against any release or publication of material not
found by the court” /d. at 714-715.
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( constitutional dimensions ) o @&k 57+ HiSiE FIEJ’FTgﬁJEHI'JEJ H‘@f[ﬁ‘%??ﬁ
SRR S HIE *HT@F A EE YT TS ?‘if
ﬁ?iéﬁ@ﬁ YIRS DR RS = SO R R AR 9RAE T B
&

B o ISP I AR+ L B e
AL G T o L P SRR R sl 50
e p - 1

R B A RO TRL T TR - RIS A4 ) (the
President's generalized interest in confidentiality ) == " #[F 5% 2AVEENE W VRHpY
B [y T IR R > H S RN B ETRRE
AV IR PEET o PRSI A AR T B il B
ik B (B > RURREUET BRIV AL 2= © C..the privilege to withhold

evidence that is demonstrably relevant in a criminal trial would cut deeply into the

130 <« that Presidential conversations, which are either not relevant or not admissible, are accorded that

high degree of respect due the President of the United States. “/d. at 715.

31" “The right to the production of all evidence at a criminal trial similarly has constitutional dimensions.
The Sixth Amendment explicitly confers upon every defendant in a criminal trial the right ‘to be
confronted with the witnesses against him’ and ‘to have compulsory process for obtaining witnesses in his
favor’. Moreover, the Fifth Amendment also guarantees that no person shall be deprived of liberty
without due process of law.” Id. at 711.

132 “The impediment that an absolute, unqualified privilege would place in the way of the primary
constitutional duty of the Judicial Branch to do justice in criminal prosecutions would plainly conflict
with the function of the courts under Art. III. In designing the structure of our Government and dividing
and allocating the sovereign power among three co-equal branches, the Framers of the Constitution
sought to provide a comprehensive system, but the separate powers were not intended to operate with
absolute independence.” Id. at 707.
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guarantee of due process of law and gravely impair the basic function of the courts. ) '
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SYZE HFTIE AL Cheney v. United States Dist. Court( 2004 )

5l R I

2000 F George W. Bush Jiif[= S B & - T Z ARy T @Zla‘iﬁ:mf’ fﬁTEFﬁl
I3, (National Energy Policy Development Group ) I'J## EIEVRIFs Py v uf'u
R i”"ifﬁi’f@(?‘f* FRAVECES ’?‘ff“ gl aﬁ”ﬂJ’?‘/F E'J?F’Jﬁﬁ Richard B. Cheney ||}

I'EF:’E’J‘H’EE'@} ?"J © 2001 F[Hf ﬂlﬁ?‘ﬁ%‘ﬁé}*‘\mﬁ Vp R R BES SAT

'3 Id. at 712-713.

134 «We conclude that when the ground for asserting privilege as to subpoenaed materials sought for use
in a criminal trial is based only on the generalized interest in confidentiality, it cannot prevail over the
fundamental demands of due process of law in the fair administration of criminal justice. The generalized
assertion of privilege must yield to the demonstrated, specific need for evidence in a pending criminal
trial.” Id. at 713.

135 “that the Special Prosecutor had made sufficient showing of good cause to support issuance of the
subpoena” United States v. Mitchell, 377 F.Supp. 1326 (D.C.D.C. 1974).

57



FORALF ST F 2 E R B

25 5 [sirj 5 R rﬁ;ﬁr[ BRTIEIEE! [E&'fﬁ,l‘j\ﬁ“f b (Government Accountability

Office ) i;u’—fl?’ﬁﬁ, o

BT A T AR TR JIARER - OV R
R E R (BUED pOyE) - (R Cheney it = Vi SRFHITE
AT B TR A O E - B H%%%’mu
A Eﬁﬁ?ﬂﬂl[\i&@ﬁg%ﬁﬁﬁ TRy I'g%?ﬂfl Cheney » 7| W= =

—ﬁquﬁﬁ S < 2002 5 [+ HFHHHRE S Cheney [UFTE %'7‘ Bl ¢80 -

PRI R HEEVRTE AR (overstepped its authority ) [f]
LA TR ARKACTT - (7 N RIRR RSO Eas 1 S i fese F%T SIS
PR Cheney <7720 el SIEPR] > 1y FIES 0= SRPTRFAE Rl > 20 ik ek
AR IRRL A DGR PR IR 2 B 4 (discovery orders) - fo
o+ Cheney =™J'5=75 £ 2% [ et » Cheney PN I IReiGRIERBR B BLE ) i B Thet iy

FRE

SIZ R HHEES

+ FEL > Cheney AR TS + A0k 928 VRYF 1 R
ISRt A ABFOMTE (Y BILEL Nixon RASRRIRIT) - 1 pHRL o S s 1 fle
IR SNV AT o R D AR E P A 13Cheney
TP ERLEH 2 MFP%wRWP%’%P%Wi##ﬁWﬂ%%@ﬁ
B 24 (R BT » 35 2 A9 [ (systematization)

10 e A "\j’rﬁmlﬁfmﬁ[ﬁ[” Jt > Cheney F#{[H ™ = Pﬂfﬁ@ (executive privilege ) Z=f# )1 55
( separation of powers ) & 413 » FlEJE’\I'—fF SN Vﬂrz% %ﬂ i njﬂﬂw —ruﬁﬂﬁ@—[ |EQERERA
gt (1) ISRy 33 627 18] Fr 2930 » 2807‘fF7EJo

58



$Z% E AT BT B

R S SR T TR - ) I L R T
7] Cheney i?{m{fj%ﬁ 7

1. FEF SR »ﬂﬁ U’ﬁj TEHE

HJE/‘;l\F"qﬁ /ﬂgi‘%ﬂif[ﬁw{éjéjﬁﬁ FIJQQ‘W?{:@T e [;;lajlﬁ_ r‘gg:gf [ﬁJFILyL‘_ﬁTEﬁ
TR = W st A A DO VAR PR S H AP - B
FERRR S T SRS R S W RV o T ﬂ‘éﬁzﬁj =
PSS iR F%F%:?Hu PRI B R R I ks R A )

2. TR N A TR
U2 ’L[HM—JYT:;Q(’%:' Nixon FAHTHE - F[ |y E gL RS |4 ¢ Nixon
L RLAHI % F - Nixon i;t’ﬂigg":i 29 LRGSR VRS et A F[[ﬁfﬁ%
AHEROR L
3. 'H&;;iz[irﬁ%‘j%gguﬁzg[[i@ J[ﬂ:‘ﬁ‘[ﬁ
?ESZ/D Nixon %’\ %Eu JI'J:“# FF%:‘J‘EYQ‘LIE[ J—;»:*}E[ JDFIEI ) '_HT IE,
PR IREARE Y foRER AR R 0 L= Fﬁﬁ@ﬂ% Y O B LB

R - [ LB KT E 0 S 9 160ﬁJ SRl BERE S
AT R (TR o T R SR A

*
;@“[t*
7

4. IR 12 SRR A A T

FEEVR PR B G S D R A

157 gpep I ASRE B [ B o
18 Cheney v. U.S. Dist. Court for Dist. of Columbia, 542 U.S. 367, 381-382 (2004).
159

Id. at 383.
160« in the criminal justice system, not only must the Executive Branch first assert privilege to resist
disclosure, but privilege claims that shield information from a grand jury proceeding or a criminal trial are
not to be “expansively construed, for they are in derogation of the search for truth,” Id. at 384.
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e > Nixon B[ 1AYHET Eﬁ "*J (subpoena ) EETHZEA % [ﬁj % §0
Fﬁ%ﬂ*ﬁﬂf\ﬁ [ o ETRAT (ask for everything under the sky) § Nixon %[l
IR R PR IR ) - \ﬂﬂmﬁv}:@é’fé‘?@g@?¢ i’ﬂ?fiiﬁl‘l‘?
(relevancy)  fyfil Cadmissibility ) S [Afficl (specificity )+ {1k B
FPRPEIEY 2 9« SEUT RO I RLEER [AAK - T 2
S ——

A RV

U S B B2 TS S Tty S
O+ SR S R S o RS B OR AR g

"1 Id. at 384-385.

"2 Id. at 386.

15 “The very specificity of the subpoena requests serves as an important safeguard against unnecessary
intrusion into the operation of the Office of the President.” /d. at 386-387.
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(P e f A RERCERY = 9= 0 PR B Burr O PR @

Py SR 2 R 6 B
I?Zf ergr A F%:' EE T [ FY ik (essential to the justice » Nixon %] ETF,)
F&t B[ E9FRe 5~ (absolute necessary in the defense > Burr %2 |7 ) » F‘,

IR 7 A SRR R -
2. FAE IR

ﬁ[ﬁ;‘aduﬁf“mﬁﬁl rzjﬂ%ﬁj;@pﬁ 9= > RLE BRI Burr %7
TR DR - R A B Reynolds S IR IR TEY -
PRSI RA AR IR PG R R T T ke [
BRI R R RO R - 164

S IR > SRR [P SR - BEIRE T A A T T

= IR Y RERR AR o PV PR = SR R R T

BSR4 R T PRSI 2 9% (911 Burr > Nixon %>
Cheney #'557) » (g A Ik st Sy At > 9=RL Y (R SR

1% “Too much judicial inquiry into the claim of privilege would force disclosure of the thing the privilege
was meant to protect, while a complete abandonment of judicial control would lead to intolerable abuses.”
United States v. Reynolds, 345 U.S. 1, 8-9 (1953).

1% g F[a&«l%t‘%;;J S ;T? » [%Aw%’wwféﬁ?@ » 2006 F 12 5] 30 | ! .F&;udi%*
b RUT R ARG %J‘n*ﬂ%fﬂf = ;fr E nﬂ EU RS B BOR gt & S A
ST sﬁéﬂg‘l REISIT M Vo SO RPVEE AL - BN AR PR [VFE'F*" FETE, E%T
r{f{ F'FEQ”L’ (EARH PR RS T2 RS 5 Ky o IERLEE o SRR L AN B o pI
flwt H'@fsf Al @ﬁ”}“ﬁ*%‘?&iﬂﬁﬁ*f MR
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3. ERERTER R LY 2 R

HTET S TR RPN T » T ik e dp s e o i P e
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(the showing of necessity ) ° |f Jfﬁl?ﬁ' R %}%Zﬁ{%l 1% > ¥ Cheney %’
HITBE - MR R4 25 ) TJIE[* (relevancy ) ~ Jfis1% (admissibility )

ZepHElE (specificity ) ©

AR R RER R AR o BEIRIFURL Reynolds RER LY
PSS B Y ?%‘Zg:ﬁ' R e T A IR, -
AR VRIS I - 2 R R T 8 T R AR 9

(1 e = A PR (ultimately satisfied ) =i f}'?‘gﬁ%q‘éﬁ'ﬂ[lfjf T

f
FRAY TP A TR L*ﬁ?jf!ﬂfﬁ[ﬁz’gi»#gfjflg,ELEI:]‘E'Q IR A =t < J\rg,ﬂ%
7{@ o 167

4 HjH SRR BB ¢

1953 = 1Y Reynolds % *[JH&?’,L[' rf:d[ﬁﬂj%ga J%f:]‘E;,[ £ @gﬂﬁzﬁ s S
fﬁﬁfj’ﬁ]@j; SRIEES T B A o o B R JFH & (ultimately

satisfied ) FrEAg=leg i (1~ JIfIEF ?Jpﬁiﬂ%%%l‘l‘é%ﬁﬁ TN

1% «This formula received authoritative expression in this country as early as the Burr trial. There are
differences in phraseology, but in substance it is agreed that the court must be satisfied from all the
evidence and circumstances...” /d. at 9.

T SRR I « SR R ) [ R R
TR R D s F‘F |-
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AR L T 1974 5 (19 Nixon Ul AR DA 167 (e
@ﬁ‘qQWQ@W%iﬁﬁﬁﬁéﬁﬁ’ﬂﬁﬁﬁﬁﬁf%@ﬁ%”
RO UES R AR T O BRI SR
23 ORI < SRR RO TR 5 e
SR 2R SRR (state seoret) [ EBEFEUEN BT
IR 9=

BPTRRE R ) PRRAR  IRRL TEIFE T TR F"J
Qﬂﬁﬁffﬂﬁb U@‘%ﬁ PRV TR AR "ReTEE = A
RN ?',Ltfr[{j‘j— ﬁ%ﬂ% AVETERL TS [ etk A
If[ '%IFL’?‘% Bl A = Uf 2 2Bl [ (reasonable danger ) l*“ffﬁ?ﬁ@ﬂ 3=
HERLAET Ay > P oE *T%ﬂ?%zﬁﬁl‘lﬁﬁlffgé% o T s 2 Pk 2 3RV
DSBS AL AR BRI (I Nixon 112 SRR 74

188 «“Where there is a strong showing of necessity, the claim of privilege should not be lightly accepted,
but even the most compelling necessity cannot overcome the claim of privilege if the court is ultimately
satisfied that military secrets are at stake.” United States v. Reynolds, 345 U.S. 1, 11 (1953).

199 “Absent a claim of need to protect military, diplomatic, or sensitive national security secrets, we find
it difficult to accept the argument that even the very important interest in confidentiality of Presidential
communications is significantly diminished by production of such material for in camera inspection with
all the protection that a district court will be obliged to provide.” United States v. Nixon, 418 U.S. 683,
706 (1974).

70 43 7 IHH’ IS5 H ERFEIAIY “the privilege is absolute” % rﬁ’@ﬂ/ AT o T R ARG
TR - RLEL +BER 5E 2 S - [ ““’tﬂﬁfﬂ B ETEE L AT TSR mdﬂ@l
53 O R R - Ljfﬂﬂ VA - }H’?‘/ﬁ I T I T, — AT A
:—%‘;—pfj;l‘gl?ﬁ?, i JEL g@i 9= % éEJ s J%i [%ﬁjﬁ RN pLPLAVETZ - (“ The impediment that an
absolute, unqualified privilege would place in the way of the primary constitutional duty of the Judicial
Branch to do justice in criminal prosecutions would plainly conflict with the function of the courts under
Art. 111 ) see United States v. Nixon, 418 U.S. 683, 707 (1974).

71" See Kenneth S. Broun, McCormick on Evidence, 186 (Thomson/West, 6" ed. 20006). : “Whatever
material is considered by the court, the standard applied is whether there exists a reasonable danger that
disclosure will damage national security. If this danger is found, the privilege is absolute and is not
affected by the extent of the litigant’s need for the confidential information.” Also see Roger C. Park,
David P. Leonard & Steven H. Goldberg, Evidence Law, 417 (Thomson/West, 2M ed. 2004). : “If the
privilege applies, it is absolute and cannot be overcome by a showing of necessity.”
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TR SERLIEL Y B FEAY 1953 F Y Reynolds £l > 3 Py 2HR
A F S FIOTREIS A R R T PR RIS A R
ﬁﬁ?ﬂﬁ%ﬂ(memm@pmw < hLAE w“*m PV IR
(EIT1¢ Reynolds R SpELANFH fF » PR 4 lirL“i%"JD%%Lom[gl
1974 {9 Nixon '~ [ 4 ROERHIEHIR P (B BRI IR SR )
T 2 OIS PRI et R B A iR A T R 2
AR -

Y- BHEEBARL U R SRR RIS SV R
PRI B (RSP RE  V RRARRERED » [hy BR R A ok
[9%L % 2= (the basic function of the courts ) » 5= » Jak bk e - 477 7]
VR HIHI= SRR T AR R IRE AL 4 pYRR B - RS I%
R 5 PR AT P [ AR R

172 r’f“w/\ rﬁt;@ VREHE v H—};.c]‘ LAY [J%[%l;;&%: %iﬁ Du[ﬁ' N ,QT
SY= R DR g pusp .

" iﬁfﬂ (LR R R P N O ITERT » R RS TR [P R R
23R See United States v. Reynolds, 345 U.S. 1, 12 (1953).

174 United States v. Nixon, 418 U.S. 683, 707 (1974).
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B TP e F%fﬂ%ﬁj?ﬁ@p YFIZEE S RN > 901 2004 F fY Cheney

R AN -

Cheney S(H1 > 46t ik el Jr7@ Nixon Y s - F—ﬁ%bmﬂ;?{; 7

A T BTRIEG - RIBSIHRCT R TRE  EAR T Y
= o TR R S R e R S tfﬁgja%zﬁmp;gmﬁﬁz o 5T 5
VPRI i IR i 2 %W%ﬂ’mwwﬁﬁéﬁﬂﬂﬂﬁ’
i SRR ST T > IR U = SR RO A e

ST ERTRE Y i

TS 2 B R AR T ) RS (Y R R T
Fo o PRI R R 2 SRR AR - A= g Al
Rl B A 1) S RIS E ] PO AR Ay B 2
IS BRI e S AR IR R PO L AR A
IR E B ~ B G DI AR (P 2 AT S

ﬁ%?f*iﬁﬁ~ ASSPE R A2 SRS R AR TR ESRI N A
176 Cheney v. U.S. Dist. Court for Dist. of Columbia, 542 U.S. 367, 384-386, 124 S.Ct. 2576, 2590
(U.S.Dist.Col.,2004).
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51— ZEl Roviaro v. United States (1957)

LR R T e et L R LN S et
ALY IR S 7 P S 2 2

F R REF) Albert Roviaro BERRAIFh R I FTRRIGLE, « ~ FEIENETS GG £
£% John Doe fivf}=" » — @E}@ﬁaﬁ@#,wg%o SRR TR RS
19 Doe B85 RS + A4 1] Doe 1 ¢ [RLH PR
OB e s~ %EEJJFQZEI UG o %ﬂz’fliﬂ\"’@ E'éﬁﬁlﬂ ( cross-examination ) Eﬁ
L"FTJJE" Doe * J/IJJEJFHJ%E’ (EIFHAE AR 1 F,“J*[/J@ Doe =I5 fﬂfﬁ]iﬁ—;’a
ELYE R FEiRe o mf P2 QEI:P l—g? ) l—gﬂi [ 75 ["“é}?-]"’g[ albs ’F&F[[-HPJ =

j
BT B -

BRAPEREIRS > R R PO R A AR Y - TR A ) Cinformer’s
privilege ) » 7 JEPF MFEHE R RIAGIORY ~ T FEIE pOasid - B e Ry
H EP e PRI R AR o ASE AL F IS > T o (EETE o LR B =
FlJ4% (the public interest in effective law enforcement ) > [*f %E'ﬁfja‘ﬁ'\% Rl et
Tﬁm SR - [ IR R U A P T
R e S I AR BRI R L R BT e R 1
SEABHR E I I o SR TR - RS RS T
fill e FUE 5 H—q’fﬁ@i rf’jl : JEN#}* FUEL % itk (the fundamental

requirements of fairness ) e :Eﬁiﬁ T P FH

7 Louis Fisher, In the Name of National Security: Unchecked Presidential Power And the Reynolds
Case, 233 (University Press of Kansas, 2006).
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(essential to a fair determination of a cause ) P¥ > #4% # 1 & JE B o 2 Fapt
PR IR L 0 A BRATERE TR 0 2 RES w73 (dismiss the

. 1
action) o | '

TR F“Fl #5455 Roviaro 'RUl| (Roviaro Principle) > ﬁwui_ rﬁ[TJ oo
Ff\?‘;if[ [FHED ) pugrgs » =5 I’YIJ;»:»J» iiﬂ;&ﬁﬁﬂ%ﬁ@ﬂgilif[l | [
FRE e 2k po (A 17

B VBB > Roviaro A SRENE P11 g2 |0 = o BI T » fojas
i o )

THET L AT G T R B RE o e T R R e £ 1)
FOBARFD Ty o & FHEPEIE LB R DERER > ¢ P2

BT S N RARFT AR 1A H G AN TS -

ik 1’@ > ST 1@:“ Roviaro ""??Hzﬁfﬁﬂﬁ Jy”ﬁéﬁfﬁf FLE Doe £ =yl
< F= Doe ﬂﬁ}%ﬁ?&ﬁ E Q?WQ%F Eb s & o MRl 7 “EJF[FJ FVEHYJY PRI3ET
ﬁ%ﬁlfﬁ@% h o YR [k 'lﬁﬁﬂj‘ e bl > Doe F’?HJH SHAH Jﬂﬂﬁ ! ﬁ[FT'J B

'8 Roviaro v. United States, 353 U.S. 53, 60-61 (1957).

7 1 United States v. Valenzuela-Bernal, 458 U.S. 858, 870 (1982).

180 «We believe that no fixed rule with respect to disclosure is justifiable. The problem is one that calls
for balancing the public interest in protecting the flow of information against the individual's right to
prepare his defense. Whether a proper balance renders nondisclosure erroneous must depend on the
particular circumstances of each case, taking into consideration_the crime charged, the possible defenses,

the possible significance of the informer's testimony, and other relevant factors.” Roviaro v. United States,
353 U.S. 53, 62 (1957).
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9Y= Zfl Jencks v. United States (1957 )

7+ % kL7 Roviaro %' < imb pUAH - & [FHERFLS Clifford Jencks bt
B 7 (filing an affidavit stating falsely ) » [¥G R P70 1202 B % B E1F0
PR > (0 A Jencks MR T AR OV - Tk A
PR £ SRR b (FBL) PUSSRo i MLV stsieishe » 1R 7
Gk » [ T R RS A o 1) R BB I
P REIATIRG > [ REHHCE i o [ R -

(B

F A 0SSR » BR[O e
WA F R R ;%ﬁﬁ% /W’§%~wﬂﬁﬂﬁ%%ﬁ
I BEORATIES © 8 PR SRR B MY T SR PR B B
%@ﬁﬁmﬁmﬁﬁwmawamuJ“Hwkﬂ ﬁﬁLw*ﬁm‘TWH*WMM
R G OB (E 1 SRR RROTIN 18 - R e

Lu

181 g
18 « We hold that_the criminal action must be dismissed when the Government, on the ground of
privilege, elects not to comply with an order to produce, for the accused's inspection and for admission in
evidence, relevant statements or reports in its possession of government witnesses touching the subject
matter of their testimony at the trial.” Jencks v. United States, 353 U.S. 657, 672 (1957).

'8« The burden is the Government's, not to be shifted to the trial judge, to decide whether the public
prejudice of allowing the crime to go unpunished is greater than that attendant upon the possible
disclosure of state secrets and other confidential information in the Government's possession.” /d.
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FOHLE AR 5 AN TR LR SRR -
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[ S A

51=Zf1  Alderman v. United States (1969 )

f' Alderman [A£] }H TMJ‘" SRR = Hﬁﬁp J?“Jgtkl—rk PJJFQ;{E_II% T

35t PR IR B R R P - (R iw‘fﬁjﬁ T B JE?*%*%HF
S PR YR ﬁ?ﬁff[%'?ffﬁﬁ%%% SR RIEIPTTRE > TR
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18 «Only when deletion is impracticable is the court compelled to choose between disclosing the
document as a whole and withholding it completely.” /d. at 677.
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Bedfitls TR SERLEE B HCEIICE » (B8 PR A R
[ PR TR TS R ) (the task s too complex,
and the margin for error too great, to rely wholly on the in camera judgment of the trial

court to identify those records ) '*’

e LA - GBI 2 SR BT F1 3844 (TEH VS > 2007 ) -

'8 «“Any record foun(r arguably relevant by the judge would be turned over to the petitioner... Material
not arguably relevant would not be disclosed to any petitioner.” Alderman v. United States, 394 U.S. 165,
181 (1969).

" Id. at 185.
"% Id. at 182.
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51=17F1 Pennsylvania v. Ritchie (1987)

#- €51+ George Ritchie ¥ 2% [igli A = mpud pi o T@f? fl B
W #imw@%wﬁ#ﬁ&ﬂu@cm&mmwmwwammaw$%% T
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2 Davis v. Alaska, 415 U.S. 308, 315-317 (1974).
193 «petitioner was thus denied the right of effective cross-examination which “would be constitutional
error of the first magnitude and no amount of showing of want of prejudice would cure it.”” Id. at 318.
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195 «“we note that the degree of specificity of Ritchie's request may have a bearing on the trial court's

assessment on remand of the materiality of the nondisclosure.” Pennsylvania v. Ritchie, 480 U.S. 39,
57-58 (1987).
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21 Kenneth S. Broun, McCormick on Evidence, 183 (Thomson/\E\/est 6" ed. 2006).

202 «Aft the time of the enactment of the original federal FOIA in 1966, there was clearly some protection
extended by the courts to sensitive government information which did not constitute a military or
diplomatic secret.” Id.
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2% 5U.S.C.A. § 552 (b) : This section does not apply to matters that are--

(1) (A) specifically authorized under criteria established by an Executive order to be kept secret in the
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7S Rep. No. 823, 96th Cong., 2d Sess. 2, reprinted in 1980 U.S. Code Cong. & Admin. News 4296
(report accompanying S. 1482, the Classified Information Procedures Act).

%126 Cong. Rec. 26504 (1980) (statement of Rep. Don Edwards).
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29 Timothy J. Shea, CIPA Under Siege: The Use and Abuse of Classified Information In Criminal Trials,
27 Am. Crim. L. Rev. 657, 662 (1990).
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211 '18 USCA APP. 3 App. 3, Refs & Annos : § 1. Definitions

(a) “Classified information”, as used in this Act, means any information or material that has been
determined by the United States Government pursuant to an Executive order, statute, or regulation, to
require protection against unauthorized disclosure for reasons of national security and any restricted data,
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as defined in paragraph r. of section 11 of the Atomic Energy Act of 1954 (42 U.S.C. 2014(y)).
(b) “National security”, as used in this Act, means the national defense and foreign relations of the United
States.
12 18 USCA APP. 3 App. 3, Refs & Annos : § 4. Discovery of classified information by defendants
13 18 USCA APP. 3 App. 3, Refs & Annos : § 5. Notice of defendant's intention to disclose classified
information
i: 18 USCA APP. 3 App. 3, Refs & Annos : § 6. Procedure for cases involving classified information
1d.
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18 Stephen C. Thaman , Official Privilege, State Security and The Right to A Fair Trial In The USA, 32,
in National Security and International Criminal Justice, edited by Herwig Roggemann & Petar Saréevi¢
(Kluwer Law International, 2002).

219 18 USCA APP. 3 App. 3, Refs & Annos : § 6. Procedure for cases involving classified information
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220 Saul M. Pilchen & Benjamin B. Klubes, Using the Classified Information Procedures Act In Criminal
Cases: A Primer For Defense Counsel, 31 Am. Crim. L. Rev. 191, 199-201 (1994).

221 Stephen C. Thaman , Official Privilege, State Security and The Right to A Fair Trial In The USA, 33,
in National Security and International Criminal Justice, edited by Herwig Roggemann & Petar Saréevié
(Kluwer Law International, 2002).

2 Id. at 36.

3 See Saul M. Pilchen & Benjamin B. Klubes, Using the Classified Information Procedures Act In
Criminal Cases: A Primer For Defense Counsel, 31 Am. Crim. L. Rev. 191, 197-200 (1994).

83



FRALE B RS B E E B

84



B g SUALE FHE 1T F 2

T TR R

51— & iy[gylg;tﬁru % Lqﬁﬂ?ﬂfﬁ@@,@
SV AR
CUlE S SV EURMIGEE 22
R e o R rf‘ff{]‘ﬁ&}*jd LGN AN WAl NG

iy o TR YT T SRR o SRR A i R R
T = - uff?a&mﬁ”'ﬁﬁﬁﬁwu’“ FYERIEDT ) A i 2 B R U A
L PP ﬁﬁm (71 | ik R 25 T PRI R R YRR ok ok rﬁ%f@
R SR R b s SR R A SRS
TR S TR -

VI DRI PR S A e VR - PR
[%ﬁgﬁaﬁ@~V3ﬁﬂﬁmﬁ' YNSRI MRS REE ) AR > SBPETRHERY SR
T ST SR S BT S B 7 Y T T
TR e P R ST TR RO
0 o PR RS G R ?"*Ei[JE‘ﬁ‘%*P%%F%J"EJT SRV A HERE
SR IR r|;ﬁﬁ@J’ (AN a5

ﬁEF—iﬁ' r [ESZ[%}‘:'%%%JE@' = (T H0E I B ST F e e o2

224 ﬂ%‘}{;’fﬁﬁ %3' Bh- =T #',E}??']Q%E-J rﬂ ii%F ﬁﬁﬁﬁl“‘ LH{ - K73 3fu~@%iﬁﬁ:ﬂﬂﬂﬁ[l?;J )

85



FORALE RS T F 2 — 0 2 W2 G B8

RALT [ BRI, T i L~ ROSRHSLs *
?%‘*%%Ft”ﬁwﬂb§ﬁvw%~'b%miﬁ¢%ﬂﬁ T -
HATELY G EFE ) SRR 2 DR T
P il B BRSBTS AL e

R R 2 VR b R AP T e -

REL BT 7 ERRAE R r?T%E?Ed Ifanli I | W e
o AR e R TE, 2T BTN e 2 BT VR R
ﬁﬁ ST T ﬁ’Tw?ﬂ”!bqﬁﬁiéﬁﬁdwﬁ%ﬁﬁWW%ﬁ%
SERE T YA ST Dol BERRSE ) LS SR A (executive
privilege) | (! fh 7 %W%’Fﬁ%ﬁﬁmﬁfé?é A RV R o
PRI TR VAN IR TR A VA - g LTI AR
MWW%%%ﬁ@J%@Wigiﬁ*i*%ﬁgﬁW?@’?qﬁﬁﬁﬁﬁi°

1

i
=

Cing I SRR

ﬂsyxﬁf*ﬁmWJm“~ﬂ%ﬁ%w

”6»@mﬁibmurﬁw¢ﬁfﬁwu SRR B+ (1 % ﬁﬁﬁguﬁf i
FIEF s o I ~ B30 F .jlg,a‘g;@y#.@gﬂ Fﬂﬁru 5 it o Jel PR U
J*ﬁﬁ#@Jiﬁﬂ%ﬂ@fw HPAQ; ¢M#ﬂ~@»p iﬁﬂﬁ{*#ﬁ@
%ﬁﬁﬁﬂﬁmﬂiVﬂfﬁﬁﬁ‘%~wuL S ) R B AR

n°
* T E A OB B B 3 Fﬂwmﬁm% fWHjﬁm*hﬁw®Wfﬁﬁﬁu
@,aaﬂf’mﬁim'ﬂ~l(mw» B < (L) ST G ) 35

(B0 ) BT B (% ST b - ¢k#@%ﬁ?V%@§#Wﬁﬁ@ | BB
SRR = A i o g JPIP%H%WI RS
T353R AN ﬁljﬁ PG ET, T @Nif[ (ju) FEgE | IV RIA o EH'FIJF[JJEFIJDD—[ -
e T N R A A EJ PR TR '“1/%“@* e et ?ﬂ?ﬁ@#ﬂlu#%‘ﬁ
ﬂ-ﬂ'”QEQW“E“ﬁij* 7o MR T " VR PRI [
E:/ SR G B E > [ uﬁ?ﬂ@ﬂzﬁ“‘%l b RARIEA] [Ny ffl T o L DA I

R REC DR [T FRRCEIEN mﬁ%mﬂWﬁﬁV@wuﬂH%F~@

el L ol J'XV*‘*%?%W%”*”QT{QVF - i 2

ST DU 0 S VR G PROUAS - SR 0o
EﬁFlfjé’Jiﬁ‘#T?ﬁE'J D FIS1 (2 S 2004 F A5 iﬁri' é Jasit g S ;U*éﬁﬁ[ =ERR
A F1395 (P 0 2005 F R Y 40 B T B u’EJml(ﬁ%12%8#?J

) e

86



B g SUALE FHE 1T F 2

LT Sy T GRIR 1 N EE  ISRRRAN f  AR RR
)l PRI FUREIOSL s RL RS S
BT TS IR + S PR IO B R A (32
PR o AR BRI 9 AT T SRR e e
2 IR N ] IR T RR M R
[{E R

B R I R TS RS S R
L2 B SR R B AR 2
B I Y R B A PR B - ey
S IR © R AR PR e 1
AR » = PR (00T B 8 I 2 B 91 R
RSB BT R ST - B 4 B
R LR I B PR R B -

S R BV T RO T R Y T e
FEFAS kL~ S PR R IR > R By “%FF]%@EHL%TﬁmeJ
A TR S B - Y T B S
VR ST B R TIY  E  BELY - e
AT P B R VBT BTSSP B AR i b

o=
fis

227 %béeﬁf{ T HyA T B Fiﬁ?ﬁﬁﬁfﬂ%;@#@%’ Y i o F,gg, IE,JF[ sk
i A ) e R R AR WFF’LE“ AR RS
fio S F“FMJ/%‘?:“W@%&%E’%@’ FJE'#‘*%@E 140 2] 5 F1 14-16 » 2007 & 1 P
“Fdﬂﬁﬁjq%f%ﬂ@ﬁLlFiﬁ’mﬂ“ » E| FIyESEEEE 147 ‘B‘FJ Flarr™> 2007 F ] H UK AR,
& w@b&& fﬁlﬁ@ I/’Tf;l“ ”}'@jl R _EJ 79 J‘} Jfﬂ/ EIJQJI :J‘%E\w;@;@%i k;i S| —Fu @?ﬁfﬁk

FFSE 97 1] 1521; 12007 5 8 5 ; iz ;@ﬂu YA T - BRI SRR J’ﬁ@ﬂ;,
FI 6611 : i“#fﬂ’“ ﬁtﬁ'm%eaj@@a&%mﬁ@‘ YEAFNTLY o BT 08

W F1391] 52007 F 9 F] o

87



FRARAE FRETF I — 1 E W2 5 8
GLE

ISR iy o [ 1A B PSR4 I L R - (L7
PHVE DY TN Db 5T T S SRR LY o AR TR %F“W‘?{/\
%ﬁﬁ@mrﬁjm*?ﬂﬁﬂinwrﬁﬁ@¢ﬁ [l A~ pilEAR -
B~ B U R S T TR R
R T (N TR ¢ ) TR S A R U
AOTSpRSR - BNt Rk AR B AR - 02 3R 2 B A

BIZ R HETEY
51— # Fg??"?* /A RN

BESRT RS 7B B @ D BIFOR RS E R (R D
R ﬁﬁl%lﬁ%{,ﬁi R R SR B (YR T T SRR
) > PR DR RSP PR RO R SRS AR T SRR A
HE S TTH PRI R -

BRIRL 5 B 2 fb T RRLI I N IR i e S
Ffﬁﬂmwﬁ"ﬁ?ﬁﬁ N R R T F%mar%g [T L T
SR TR B EEREE S S T D) ) S
fIIRFELAY ~ HGG o R R P R VAR - e T
gy 22T LY o e (0 R e B e I eV FIas - T R -
P T B I 1) BT - ;\nj,‘g&ﬁgt@ AN

88



Fr R SRR EES T Y

j/?i/:?{k’/ig[ PP PIIETE B e R J;g;sg*‘ﬁg;fg;g& TJF& AR
TR e (33 ) iR BRI Y A B I - T WA e IR
AR R T T A TP S t °

SR BRI 1 R R ML (R A TR

F RS TRSA S0 TR O L TR - TR IR ¢ IR
R GRLEIST K21 PR (TEVRI 2 P IR > S A
THEIHE S (FREZFED) RGP SRR T O G I PR
FV TSR L R S RSB P g
F o PR SR W -6+ T KR L g e
PR -

L) PRI F BT ORI 5T TR BT = PR
e 2 SR K PEE r%'[fﬂﬁﬁu FOPAIES o PELRE © "6 2EY- = e
PRAP AR T TR AR 25 b s [y R R RR PR = DR
LY IO 2R T SR Wrﬁﬁ"‘ PO 2 g E PP e
T ITERIN R P R SRR ) 2 %zﬂ?,ﬁﬁ@ >
PRI G R~ P R B P B 2 R - i PR
R SR > FEPORLT PR TR - PERELR ) R R 1A

28 4 ]%%:‘#iﬁﬂfimjﬂ lﬁ?@gutﬂi PISNFFEEREE ST O F 0 T(IY- ) T ST
BN AN [ RIS N R T Fﬁﬁﬁ Efﬁﬁiﬂrf?i’é [FilE - ('B‘L fglg il

Z‘EI[FE{L ]{éj*;@m]glf Z[’F:‘f‘ B | Efﬁ 9t > T EHERE o |~ =5 F' 2N 57— [L'[L[l' TRy R T

AN lwwi TR IR AR 5 T s s e

Fﬁ ’ %fﬁ E;?w {f wﬁk*ﬁ‘kfﬁ% PIRIRC (3322 i El{fJ%L R ﬁ’ﬁﬁ[ﬁ&'iﬁ'ﬁ"&k‘%?fﬁ T

HHFERE - 7 %K*hgi_éﬂg‘;;ﬁy =53 kzg ) YEH| ﬁJ_ L Ik

2 ¢1iﬁ'%’*rfﬁlﬁﬁ T 95 ¢ -y 4757 B2 - JL A S st

20 By = papgReE rﬁfrﬁ*ﬁ&jﬂ CSE ﬁ&ﬂt“ N AN EJF‘/[%E“"/Q’E‘W*“ EECIE

t[—\j’f&&‘ i ?"[1”4'59‘1’”[# TR ) TSR HJE s ETERRTEYD A HrF“ A 2 E

[—hdtrdj" )&k%ﬁﬁ& 7'1; FE‘}EJE F[j{f/ j[J E FH— FU I g lkf \HJF N IH kﬁiﬁg“i‘-\b l[—“—‘—
ST = Jeleel TI SSEE P\,F[EJ FEEN kt::gk s E‘F‘FJ

89



FRALE B RS B E E B
H RO 2

YL > BIFESY R S TR R
FIEERRT S R AR A BT o B RS R o 20t e i
i W PR VR T T R B T PR
T ST I SR P RIR RO SRR - Coprep et VB .
H A P B R o PR RGED TR T PTERER
B FFISI - SAREEY CRLG S (7R SRR T T H
jﬁﬂ%i}%@°ﬂ>EWHWEWWWWZH@W$ﬁPW&K@ﬂ%W%
Iwm¢7fﬂw% [ AL 68 TSR SRR £ SR N e

231

Y R

Wﬁiwéﬁ’ﬁ$%WﬁW%%vﬁ%? SR Y TR (AT
AT VAP R B P A SR - B
B PRPBSE RS # ATTR SRR 0 £ L I
i%%%%ﬁﬂ'ﬂ~WV%t’éﬁﬁﬁﬁﬁ%%%W%’ﬁ%T@@Nﬁt
S T R PR B R R ,i—%”mE%ﬁ FI 423 [T vt

FRIEE 3 7 (555 AP RS DIIRGEIE 22 B

MR 2 PN P - PRS2 IS Y
FRE S (R T )51t o [ (0 P IGTEE Oy R - e

|
ﬂzw%%%#%ﬁm#ﬂ~ﬁ“rﬂﬁ%Vﬁ%“ﬁi%f? By ORI
P PRI ST IR PR ISR~ g

#\wmﬁm SISO (I P R SR
e Jﬁﬁﬁ%ﬂ |G (T L% iﬂl*?‘/ﬁi‘lﬁﬁﬁﬂﬂ@ﬁsf NIV EHEE N AERE
R I B -
= PRI ORI I L AR B PO (o (S e el B 1 2 R
Mo
D“‘\P‘”‘]‘E‘* ?.DE'!IFE:F‘ f%‘ e (%’)f Vu Sk FqV@WQJI‘EEEFX [IEERE (3%‘) h
VIS BSOS s ps
g &“w?ﬁﬁfV%ﬁ ﬁtwﬂ;~qﬁaﬂ 2 L A 2 T

90



B g SUALE FHE 1T F 2

SIZH PR RN ERR R R

S B ST RR B R RO EP IS
HEZEE IS o BINERREREE G 972 DI ﬂwwwﬁﬁﬁﬁﬁ@wﬁﬁ%w
Bl B9 BRI B 2 T 3 PR BT 0 (% 5T~ 04
FEAPRE BRI 50 Y LR R £ TR ”ﬁr*ﬂ
EmWW%jVWE$* BT T FOT H A - DU U ST

IF AP TSR M PO R, o (EHRS 0 R P | :@fi@
o (L ST YR i

@[%%1%,@%7? E[Frtfjﬁéf:g ’ ﬂﬁﬁ%%ﬁﬁ%’ —L?rgiabjﬁ, R t{k %EjjrkEE ﬁl J?}EEIF{‘
SR I P TR EIEBRRE I D 2 A
%V”%’#ﬁﬁ@Wﬁ IO BT R RSO B IR - T

I

%

¥k U Fh Fxﬁ °
RN %EJF‘/’FEA'ﬁ ] l'fiifﬁ’l'[ﬁ' MIEE B fﬂi‘%ﬁﬁ‘?% (Al & AR AR o (EIS 2 A5 o R
Sy SPR R RIS S ECR o P
= F FLg S EIRETR F*"*T‘F‘/?féfg P ﬁ% Eygo H 2 in9?ﬂ4ﬁfjl’§lfﬁ?l[ NREa:N [El'
JFE' I/@?f‘“ J@"'A_fﬁ'”jﬂrﬁ&ﬂ lﬂjL,_ﬁ 7"‘[ ﬁﬂ (IR LIF;IF‘/EZIJ} ME & l:ﬁ ,J/JPE‘ 'ﬁi’zﬂ
F&Uﬁ‘%ipqi IFi %L:g T
BT [T P BIE - T ‘Fa':Jﬁ%EAﬂ YR SN Y
Jus 2t “Qai;ﬁ%&ﬁ:’“ T FTF*H JE[ F'ﬁJﬁ‘/TﬁAﬂﬁj@“‘“ st hlae Vrﬁ,*ﬂﬁ?ﬁ (EF AR E el
Yo F'ﬂg%ﬁ%ﬂ Yo
234?‘}“7‘]?5*?3* JY= A PUIE -r(gj “F B EERTREE - iR e L*'J U IE F[ Bl
RS AT | 2 B Ry R 22 Rl ?riHH (r)J: F) By ﬁf’ T ARSI
e ﬁ?*ﬁ ?@1@%’&& PRI H IR ‘?‘/ﬂ‘ﬁ jﬁ/? T ‘“jl I/ﬁ'rfaﬂ (51 “F)
”EIFW e 2 R (U - TR R TR - I ERSRE M RER
R Fh IH‘EI’T‘ (2 [”f?) 5l tﬁ”ﬁvﬁ?wj’ I? = \77J FIEIF' JEbgE bﬁ/ﬁ Ej I
g\qjﬂ-{a JEI—f yi%p[t TN B [ FH SRR ARV RENE: =k N
ﬂ’BL"’B’J{ﬁ?%ﬁ = Ejﬁﬁfﬁﬁbﬁ l%ﬁ“J7?§ YRR ey A VG ff“‘%l%ﬂ' TRy £
%}:Q(ff WE ]ﬁ\ﬂ[ﬁ VR 15/\),,‘ TP e L

SR 02 et BAVER PHARLLI AW -5 04 108
RN AR S BB AEL] 'JEHW (57 5 FiF D

Hp ~ ?}Fxlx%{ IS % H %th%%— I8 @FA§>’EI FE—L&@%M@:‘F%@LEI IET P& %ﬁy
W -

91



FORALE FREAE F AR LR

%\ZL*“WE‘&*FTJW FLES - JIIE l%ﬁkﬁfi QL3 FZ/[IFB“ e I*ﬁjﬁi I
A = B AR R G P SR TR
¥l o

PR Y B PR A B e B o s L tfj%‘lﬂ*&r{jggrﬁ AEET N
BV H o e :‘f,iiifln‘_rsrr{]t TR VR - ‘*J ﬁﬁf B 236@** B E}amﬁ. L
Sl 7 LS NI LR G R ]
Hﬁkﬂ “BHEY T A i I B G SRR S SRV 2 R

IO o R = R ey O o RS TR w&k@m iRl

%@Wﬁp@@éﬁ@L@%ﬁ#ﬁ%% LR PR AT R
T SR A -

EIE‘ IEJ r n\\FF -:1/ EE?

[ PSRRI R A IEATE % » i) A8 ?ﬁﬂ PP
SHESHBHT [82 7 = SR M 2 08 P 2 S

7 PERH I P Y 1 PRIV 1 PR e R Jawf ree
AJ@EIIQ‘F%% l/)fjjﬁf }?{Fbt[ If”j EJ?—% [/J?T’—%J‘EWQJ" [ ‘ A IE trJ—F;L [[F o, J“gﬁﬁ B o
ZWﬁwaﬁ‘W#mﬁﬁrﬂﬁinaﬁ\rHmﬂ *Vﬁ@*tﬁw w T W
FEEA S ¢3¢ﬁru£ VS ENE [/gfgmvj YIRS - SRSV
h%ﬁ‘&#¢wm~@ﬂ%wﬁﬁ%wu IR AR TR0 1 -

28 B W R B iﬁ[ﬁi‘ﬁﬂff ISR o | ISR BN M
S rﬁ“j’%&*?& J/J&?s«f[&h i ’f“b“ riiﬂ’?éﬁrﬁ‘*@kﬁﬁ }JF’IHH\ B ﬁ&fﬁe&*Fﬁ‘yf
V(3 B - %@bﬁﬁﬂﬁf@ﬁ%@ ﬂw%w%uﬁ@ g
kﬁ?[:{[?ﬁ Fﬁiﬁﬁﬁ' > Wi Argq},ﬂﬁj prr{tjn ff st 3#:%{ [ S3RE o T e *&F{T o
FO € rawatw m'pu S A i chEﬁE T
ﬁbﬂﬂéleﬂ%bﬂFﬁ‘%—f’}ﬁwﬁ(‘% It b Clifﬁﬁﬁ‘*”\* ’F&‘ﬂﬁr‘Tb*“”?’Eﬁ’E&Fg » PR~ Rl e H
TS RE - B ERE S "TFET%‘*J# E;Bf%bﬂ”? SH > S AR G RV ESRH o ) BRI
ERE3a ”Pfrﬁ’ﬁkgui?ﬂﬁ gl <E ”E' @S‘rﬁl’@“ﬁ‘l’% B SRR P Y o k2R
AR T S RN S § ﬁ[“’lwa f?—'*ﬂ; EHF ROV R B e ) -

92



Fr R SRR EES T Y

[ RIS PO ¥ R A RER A PSR ) Tk s
PSS R R SR R AR 2 IR R
P ﬂw#%i@% S PR 2 PR B R e Ry
BSRIESEE B o (M0 2 SRR O iy TR T PO
1 @v’%ﬁ%ﬁsﬁém%ngjﬂkﬂﬁﬂ%ﬁ@ [ B s T
R R e

I IR > SR YRR Y 7 B S e P [

R R BRI 5T - SRR R 5 o

I g B HDF BRE  ( PSV  RS RE H

= EH R o LR AL AT S R P T

B O RAR  (LERET9h S PITRSBAL [ I g
A4 A L -

¢¢@“’§”ﬁﬁﬂ%ﬁ@“ﬁ#%“irﬂ?rﬁ § T
FpbE O3 RUITERAR - P P ORI A RS
1 SR ALY RO > T ET T - B BRI 2T o IR ) 91 fior
S+ FUBURLP TR BV T RS [0 T R 7 T 0
L TpUIRE o AR E R R ERRF T P IIRAOTRE YRR AR 53

BV - BRHRG o R SR S D SRR o PR IR R 8T

5%~ 5 = PRSI h ”ii‘f&%rﬁ%#ﬁ RARROIRET ) ~ FHAYHR L AR I/guflfbﬁ'f
H - ST R ‘/ﬁ*ﬁjﬂ*ﬁ &y DA IPFI o iy S AE PR [l PR FINE AR
TRIPTEL FEACTET 2L - ﬁaff’l HIELE o AR i RSP F;}E,ﬁ»&gm\)gﬁ%
IR TR TR I?jﬂ/’lﬂ'@%‘:"iiar Fr= A Uy i 55 e e lﬁ)p R EY-
P REID R I L o ] R Tl | JF”I'HE%:‘?%EEJ’%J S

i ’J]:I S s .?}-",—T ﬂ FESREEP = gk T E LR - E £l f{Tﬂ‘i—7[7 EIEREER
FYe %xﬁ‘ RIS RER R ~ T TR iiﬂ ﬂl@fw R f iﬂ%*vfi R
DREERY > | LIVRSPAESEETY 148 1 5 1 112- 113 2007 EL) [ R R |

qig?a‘*tﬁF‘H *“‘f R E P 0 VIR [*”'*T:I?FIEI RER SRR WAL
11@@@' ! 7"‘?(# 3 ﬁﬁmi#w@b&k%ﬁ@ D P ENESPREEEERY 147 W] |
97-99 » 2007 8 E|

93



PSR H ARSI 0 E R S A

R (R AR B TARIEI P AR S VRCE » I) S N
SRR T NEIR

AR EER o & RELTPER AR F IR  f E
T IRP AT R AR T@ﬁ?ﬁ“ﬁ*ﬁ%ﬁ%ﬂ%&ﬂ ok B COPBI A i IR
PR B ST A4 SR [y R A (T
FRRIISLES i P RSIT T 8 RS SR - S A
PPRSIET = BT A PR [ R 95 5 P (O
B TH A B R T BT » FILRLE 1) B -

ST AT IR IR A

AR 2 EﬂﬁﬁﬁW% BRI 1 1 FIFOPEE - 1)
I AE PR * ORI PR RS S - T o
o] » F4 (R R @E}Eﬁﬁ%%ﬁﬁyrﬁﬁ%»@@ﬁﬁﬁﬁ
NI (1) PR TR PO > S R S -
TS Wﬁ#ﬁ%Wm$%9%WWH T T 2 B,
3 T RS 3 I PR G R o R R
PRSI SRR 08 P AR S P T - Fh T R
I RIPIEE > I Nivon 3~ S5 BIOBERS RS R ID -

PIE T ) pOIN D R wf%@ﬂwﬂ%V*imﬁ@ﬁw
IR A (ORGP 50~ W3 P ERe Il FIIRE ) - = R 2R F
@wﬁﬂ’muﬂ%dﬂwzkﬂ$ﬁ@ﬁ’7ﬁ@j—%%ﬁ%%@%@@%’
T IE 7 D VTR [ ) 0 SR S S O B R R T

94



B g SUALE FHE 1T F 2

23 RUR I SRR 5 - [0 % VI EEMNE
S S S R T IR o T R B
@?wawawwﬂ%ﬁ@é%’%Wﬁw?%ﬁ*%w&ﬁﬁﬂﬁﬁﬁﬁﬁﬁ
FIRLGR 52 RSTRL T PRI ) O AR

FUR R S ORISR A R I B PR B 9
VI AR > SREE RS (TR » R R e

B -

-

ST W TR A T

i 5 5 ST R RGBS B 4
©o PR AR R it (% 2 RV >~HwﬁW%%m
PR * (ST (5T 7 2 ) R f e A

B _‘ﬁ' ?H‘I:m FIF F ﬁj%‘\-[/ uF‘:’[

P (PRS2 B T IR Y U
PSS/ T o [OpRL T BRI R TR (R HS R R TR B
PSR » ] T PRI T 4S R PE RS
b B+ SRR i < 4 SR R I R R

R YO g o $<me%%Fﬁ@$JV%m
FEY- 2D T ) i - R Lwﬁﬁ NG
P {uﬁm TP - (V) I R T
#%Fﬁﬁ
Do TR ,T\!FQ'th
R rﬂ'jaqi*f«u‘“‘éﬁ” P gﬁfﬁ VARIY -

95



FORASE ST 1 E R S B

e T80 TR REO SR L Al IR S BB O
@%ﬁ o 242
f

WW‘%Jﬁﬁﬁﬁﬁﬁﬁﬁ 9T > UL R IR
SR ] » B P R T S BT S MR I

%%ﬁﬁ*?%kﬁ%w¢ﬁﬁﬁ’Wﬁ%%%ﬂﬁ?Wﬁﬁv%W%ﬁo

ST PR B 1 P R e P R 'FTTFV” &
CEVRREN AR TR R R ARG RIERL D FIE AT SR
@;{j NI YIS |- i sa -3 A i W i (R Ve ekt = TR P A (S
Fry e BRI HEl -

5 ( ““?ﬁ*‘fﬁ:ﬁ [ 7 eRNE B L R IR AR -
%ﬁaJWﬁﬁﬂi$%H‘$W*|?ﬁ”@”#@g%ﬁﬁlzﬁ HIFE * A
i R R SRR [ 2T o = R T sk R SR OSR (5
AT PR PP P Y A A FF*”T&%T? B AR R

T B 5‘@“{ AR E Q?:" FFHER ) RS %?Jiﬁ”.l?'“*%l ’
FHEAE (éu:“*r?’ﬁﬁ:f o P B B 95"*[&@@ ™ Burr 2= Nixon 'fINE1E

|- ST
oo JIPJ@?E’ RN ﬁi IMP TR P (IR A (L T R VAR
ﬂ%ﬁgm ‘é*ﬁ?mﬁ R e AR L -

2“vw#mw4m‘iq%?@~f&Wfaffim[% Y ) SRR ST IR
P . B S 4 r. Eruit—pﬁ JgEf{’,li NI b [ “F‘h{_} I
@u?ﬁim;ﬂ~r ﬂHMV@ﬁ{?‘ uﬁﬂ”ﬁf?%@@ﬁﬁmbm 9 [

s NG ORI S RSO iF“JZﬁ%“r, -F%diﬁﬁ I YA #ﬁg@ﬁﬁm s ey
A'Fl ,igg-:’\ l—r‘E}jL £ 5y [/B»gj @

i ﬁﬂ&g?r:‘iigf 1 = e b iiilp[ r; R A S Fl‘/.ﬁf[’i "@%gﬁf " ﬁg]%g LHE
?ﬁ?\“/u I ﬁ@;{:[{%yﬂ[%}_ ;@p[m I FpE. » [&lﬂkl[?ﬂiﬂk[ ZS ) uE][ j;t F[F Jyjjj’ﬁ,
LS J*:Elfﬁ\tlgquﬁqqié}:\iigj_ F[[ U PUfEBT= ’F' B ][ H .I*;)J* ’F' b 5t 3k e @‘«IIHJ e
U I - o o by 0= o ENTIARRA Sl S R
SRR ﬁgv r)J: p ’ 'J TRl ey T N 92 F 2 P16 [TV RN R = T LV
bﬂﬁﬁfﬁwwﬂ %WW%%%W%W’WﬁﬁwﬁM? %%0

96



B g SUALE FHE 1T F 2
ENG T R

[Rate 2 e e A v SR A R A o JIEE'IL*“W?E\‘*FTJ CESEIRY
PR RTELY S AV pURTRY I > PR RRRASIR T = (T I A 9
T (L9 p TS PR HAE . (YRS s R I ey T B D) fY
A= f f
B (N %ﬂ%%@ 7T?11’“[ri¢:ﬁlf) - ﬁ{w R HEZE AT -

ST H PRI RO

B RS B B (PR BRI S N ¢ e
P 2 A T N g R R e
BB 2O A PRI T R H o FA
Tl ﬁ'iﬂﬁﬁ%ﬁﬁ i - AR S SRR - i

i

[

BT, » RS BN IR T AR PR DRI 7

%F’&‘ﬁ*ﬂﬁ*ﬁ@fﬁﬁ%ﬂﬁﬁaﬁﬁlw T e FER IR - 9 [ e
f

F UG BRI o (AT - R e
Ty SRRAE AR T g (SR S TR R R R
TS By T BRI f;' : rmﬁﬁ;&ﬁﬂ"ﬁ@d%%*%@m@PJW%ﬁ%};@]iTEJ;[/?*
|L Bﬁ:lj\_ {EI& SPI VT B i_mt[»p [ES‘I%\ [/JF—[ F"II}BJ e o E
:ﬂﬂw%?W?fEi?ﬁﬁﬂf”éﬁiﬁ%ﬁfﬁﬁaﬁiﬁw’W$me§Jim

245 isE AV IS f‘, N %T T*F*Eﬁﬁﬁ‘jp [j‘g VI .
246 gjq,lg?a&ii 51— = IMz‘ . F( 57— F ) =5 EFE"IE’IIJ lﬂ E)H—JTE-TEI ’F[“’d%E'JFIFJ I/ o IEF/\F)J# _E[ I

- I#L% /N @Fﬁjt 1?”[*%‘“]51] (BYZ ) s E [J/E.r RS I@H'F['ﬁf& IIFAJAJ Vg
E;HHIE“ “L‘if Vl:ql'ﬁi H%}4’_ I/ o |

97



FORALE RS T F 2 — 0 2 W2 G B8

= A PUESTT SR S BT Fr A TR SR BT P 2 ST AR
ﬁﬁ%%° i BLSDIR T 1 5kl AR R = IR R R Y 2
Y] = e AR AP E RACRE A R 2 9 S R A
R > 0k e ERERR > I~ “%EFJTJﬁﬂﬁgj IR H TR 2 R
1§ RS e AR L [ > S e SR SRR B T VR 7
YR EFF¥?kt?EW%%%§J/ﬁ1F}’ ﬁiﬁﬁéA%%Eﬁﬁ%%ﬁq%#ﬁ%@EUféﬁ?ﬁif§T%E§%%E9j?
BiE T i ERCH R EORLIT AR S VR R IS T B E R
SRR 2 SRR o -

PR R TR TS I (R PR
Eﬁ\jﬁ@fﬁﬁ%“ Féyf,['f% VI B N IEN IS 'IEJ:T Elp IR LT e I/Pﬂ‘(]vg&
PRI 5 T TTRSREOT = DA SRITRSCC I [ e
L+ S ORI R B R DR ST REL » p
BUAIIZESSE - 5D T R T - e A -

ST SR R

ARSI ST AL IR (R R B
Fih o PR R R

2T i (R Y TR A R RS O B ()
- ﬁﬁﬁ%wWwﬂ%@Vﬁf®%io< ) IR o AR SRR A
SITMYIL [
kT ﬁﬁhéE”Wi () FI188 (=5 2001#VTF* ) 1T e T Fiﬁﬁgﬂ§ﬂ§§$
$WV““%F =y WﬂTWJfﬁgﬁ %Hﬁ SRR - il L FIEE
’Wﬁ%mﬁﬁ PmMgf’mm@lrL%Urmukﬁﬁﬁ? O 1 .
M%ﬁ V£bﬁwéﬁwmﬂ@w#*mm BV AL O F Y RS RD 2
T FERETHT W

98



YR RRLE HES T F Y

L EE R TR P e e

Tﬁ%}éﬁﬁﬁ A PR R R A 9R
o B AL AL R R o 7
I S D PR P T R 2
FEED TSRS E R E BT R R PR F o T T

' (5‘? = DUy D

2. VWK TSR FHiR R 2

Tk " PR RERI P R R 2B
Al 9t > P AR S (SRR e P (9T e fReT
S BT Z PRSI ) NIRRT E L T2 s AR A
= TS HBE AR ) VIS o B - R VR
TR o 2 Pk e iy R E R = 9= (90 1 = (R8T
B R PR PR R R PRI - ik
IR HIE -

3. %me [—EJ [IEE?/QHJ |
e T R R 2 9= R AR (S B T R R R (5

- oS R D ¢ (A PR L

b= RS R SRS BN R By = I T
e PIREIT S BRI A TJ?’@JF’F FHTRBER Ay~ TR G S o
=9t S BRAOHERE F 2R RN L 4 8 PRI £ (R =54

99



FORFLE BRE T F A ERE B
G

L EE R TR P e e

R IR ﬁ%ﬁ%ﬁﬂ;wﬁﬁﬁﬁw&ﬁ%%wfﬁ
PV~ T2 P AR B DBk SR P 2 B
REHANT 2 SR 7
2. PEBRH RS R 9k

3}[&7@}5’@? I TR FPEJJWM% VHCE = Fﬁ%‘@u%ﬂgﬂjﬁj E?f] » I
BB pUE T B F I LY 9IRS R 2)) 2 IR [Pk
&7 PR SYBIRIRE O RS Rl ’i Ell E'lﬁr%a*%&?%

1

3. AR ) B

S S RSB R TSRS SR BT BRI
TS PR PO R R R ] R RV
AVRERH > (EEERAY 2 TR S - 8 "f AR %F: R
B RS Bl W S VR A5 F[ o TRIF R4
TR RRAVI I > [T IO R R R RIRO Al PR
FIRRBIR S RO R SRR - BIOMBSiRs o TR R 1 o i [y
ARG TR R TR 20w e Py SR ATy
waﬁﬂmﬂﬁﬁwjﬁom

-

29 sl f‘%&rﬁ#ﬁﬁsgﬁwﬁfﬁmg% RS R R R T
STk i iﬁ}fﬂﬂﬁ[ﬁi«li’ﬁ“%ﬁ@ Bﬁr T ”JZFLJ IE[IE?% 2007 F 1 E[ 19 FI o EJEJ?T%’LE; , F%J3
Fi T+ Ddon't care FREFES = [FF T HVE AIRIEF, S o8 A425 2 2007 51 7 i

100



B g SUALE FHE 1T F 2

51 *TL*“W]‘*E‘&‘FTJP (2~ T BBV B [ HE
Pl ORI TR TR P o 1 RPN 2 RGO BRI - 0=
Ih > PR P AR EE T R T PR R
BRI S RS LR -

PSS o i) SR PR A e LI T
PO B ) TR 1% o SSRIEORL » U 2R
PR TSI PRI S CEEE L T B TR
ek 5 RSN Y R OPNES - 2 K 2 S R ()
BEEE 1L I -

I e I g AR A R Y S PR ]
PR RV ER ) TR o RSB AP AL - (1)
o PRI > 1 PR R 2 (R T
e D I R B HCIROR T < IS 2~ Y
B o LD TR 5SS B A

=HCREFER R S [ INRHERORTE] (R PR SR
FOBEEy Rl AR YD) IR R0 PR A R RTR O
W R USRI  RLE ORIV © AUV SRR
MR~ D ZAH T IR -

AR 0 VA [ SHE B (AN 2072 12
2025 96 £ 11 H5Y 201 #F%&‘LEJZ]WH (BB Mg ) S FEIE ~ ) T (2 A
(A P HEJJ%'% JHCE BT HENS J-[J‘l“’rﬁﬂﬂﬂjsr?“]ﬂfjj By Umted States v. Reynold
F110 PR () IR T SO A -

101



FRALE B RS B E E B
= BREA VI

SPEAR T RRLIF g RO 9 LI o R
FORIREERL TR BE RN 2 e PRSI T ¢ B B PR
AU R 7 BRI TR R ? PR R e BB

- A

AP B ROl R R SRE RN - RSP ) R
FREfMHIRE > TR AN E L Nk qum PRIGER e SR p L I e
e N O A S L S R (e S S R 1L
B TR RS IR iR 2517#?1’ B o FEARTS Il o 4 e S R
BACEL I R % s ¢ ﬂﬁ?ﬁﬁﬁﬁ%W%WH%%WW%ﬁm
W o 2SI S R R i FOSTEI [ o 2 LRLE O s B o A
SRR - ST R U e R R i R B
B IRV -G~ 2 IR AR [ AR ST - SR G 23

PEBHAE 11 LUK R B T PERRP > 1 (5]
TP AT 2 RL RS R A B o S & 2T PSR e
A Y] (Balancing Test) » TR TREUIH R ) st » s = s =

A N e AR il o L R e el UM
SV ] 0 fLA wiﬁylyg\ VHRE  IEERIPE D JE[:‘\HUA%%BJ i 3 TR P
??iﬁ%%ﬁp IR [?E ) 1 J%F%F“iiar Fre A PARESTZ T 5% Fre o JefREYS Sf R 5T
Fir/ii-d = e /FI#}E'J‘LE"%.JJ.FIS'%&_L

S KBRS R il = %P‘rr{]‘%“* ﬁ’[@ﬂ YR > £ 1807 F iV United States v. Burr %' > % [F
s I*iﬁkfsé- » FEM AV Y s Sy Ay 3 e

233 “We believe that no fixed rule with respect to disclosure is justifiable. The problem is one that calls
for balancing the public interest in protecting the flow of information against the individual's right to
prepare his defense. Whether a proper balance renders nondisclosure erroneous must depend on the
particular circumstances of each case, taking into consideration_the crime charged, the possible defenses,

the possible significance of the informer's testimony, and other relevant factors.” Roviaro v. United States,
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256« the court must be satisfied from all the evidence and circumstances, and from the implications of

the question, in the setting in which it is asked, that a responsive answer to the question or an explanation
of why it cannot be answered might be dangerous because injurious disclosure could result.” If the court is
so satisfied, the claim of the privilege will be accepted without requiring further disclosure. “ United
Sates v. Reynolds, 345 U.S. 1, 9 (1953).

27 “...the court must be satisfied from all the evidence and circumstances, and ‘from the
implications of the question, in the setting in which it is asked, that a responsive answer to the question or
an explanation of why it cannot be answered might be dangerous because injurious disclosure could
result.” If the court is so satisfied, the claim of the privilege will be accepted without requiring further
disclosure. “ Id.
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28 « However, neither the doctrine of separation of powers, nor the need for confidentiality of high-level
communications, without more, can sustain an absolute, unqualified Presidential privilege of immunity
from judicial process under all circumstances....Absent a claim of need to protect military, diplomatic, or
sensitive national security secrets, we find it difficult to accept the argument that even the very important
interest in confidentiality of Presidential communications is significantly diminished by production of
such material for in camera inspection with all the protection that a district court will be obliged to
provide. ” United States v. Nixon, 418 U.S. 683, 706 (1974).
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290« The impediment that an absolute, unqualified privilege would place in the way of the primary
constitutional duty of the Judicial Branch to do justice in criminal prosecutions would plainly conflict
with the function of the courts under Art. III ” /d. at 707.
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2% Peter Westen, Confrontation and Compulsory Process: A United Theory of Evidence for Criminal
Cases, 91 Harv. L.Rev. 567, 587 (1978). :“Most would agree at minimum that compulsory process means
the state cannot prosecute a defendant without supplying him subpena power to compel the attendance of
witnesses in his favor.”

% “The Clause was a product of the development of the adversary system, conceived to expand the
accused's opportunity to submit evidence on his own behalf. While truth-seeking was also a goal of the
developing trial process, fair process concerns drove the adoption of rights in the Sixth Amendment.” See
Janet C. Hoeffel, The Sixth Amendment's Lost Clause: Unearthing Compulsory Process, 2002 Wis. L. Rev.
1275, 1279 (2002).

26 United States v. Burr, 25 F.Cas. 30 (C.C.Va. 1807). FT‘W Burr 3 AZERE 1 VS G ﬁ%ifﬁfl 7+
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27 See United States v. Burr, 25 F.Cas. 30, 35 (C.C.Va. 1807). : “The literal distinction which exists
between the cases is too much attenuated to be countenanced in the tribunals of a just and humane
nation.” Also see Peter Westen, The Compulsory Process Clause, 73 Mich. L. Rev. 71, 104 (1974-1975). :
“...he construed the clause in light of its purpose—to enable the defendant to present evidence—and
concluded that it must include papers.”

28 Akhil Reed Amar, Sixth Amendment First Principles, 84 Geo. L.J. 641, 641 (1996).: “In many
contexts, the expressio unius maxim is a sound one, but in the Sixth Amendment we must not apply the
maxim woodenly.... The Compulsory Process Clause affirms the defendant's right to forcibly subpoena a
witness; but surely the Constitution must also protect the defendant's right to present friendly witnesses
who volunteer to testify on his behalf, although the Amendment again does not explicitly say so. If the
defendant has a Sixth Amendment right to present exculpatory witnesses to the jury, surely he must
also have a right to present exculpatory physical evidence, although, here too, the Amendment does
not explicitly say so.”

89« fair process concerns drove the adoption of rights in the Sixth Amendment.” See Janet C. Hoeffel,
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3% «“No interest protected by a privilege is sufficiently important to outweigh the defendant’s right to
establish his innocence through the presentation of clearly exculpatory evidence.” See Peter Westen, The
Compulsory Process Clause, 73 Mich. L. Rev. 71, 161 (1974-1975).

0 See Welsh S. White, Evidentiary Privileges And The Defendant’s Constitutional Right to Introduce
Evidence, 80 J. Crim. L. & Criminology 377, 386 (1989).
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3% See Welsh S. White, Evidentiary Privileges And The Defendant’s Constitutional Right to Introduce
Evidence, 80 J. Crim. L. & Criminology 377, 386-387 (1989).
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0 Id. at 384.

305 “the Government can invoke its evidentiary privileges only at the price of letting the defendant go free.
The rationale of the criminal cases is that, since the Government which prosecutes an accused also has the
duty to see that justice is done, it is unconscionable to allow it to undertake prosecution and then invoke
its governmental privileges to deprive the accused of anything which might be material to his defense.
Such rationale has no application in a civil forum where the Government is not the moving party” United
States v. Reynolds, 345 U.S. 1, 12 (1953).

3% Mueller, Christopher B. & Kirkpatrick, Laird C. Evidence, 347 (Little, Brown & Company, 1995).

7 Id. at 348-350.

3% See Welsh S. White, Evidentiary Privileges And The Defendant’s Constitutional Right to Introduce
Evidence, 80 J. Crim. L. & Criminology 377, 392-393 (1989).

309 Pennsylvama v. Ritchie, 480 U.S. 39 (1987). 4+ % IJiF’E[ F"’%i:gL}y ) %%EF[ BRI %fl EMIN
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