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Abstract

As international business and financial market vigorously thrives, traditional
civil litigation is not considered enough to meet the needs of transnational commercial
disputes. International commercial arbitration hence becomes important with its
special character of efficiency and flexibility. The arbitration agreement is also
considered to be one of the most significant clauses in transnational contract.
Comparing to civil litigation, international commercial arbitration is known as one
system that allows more flexible procedure and highly respects the principle of party
autonomy. However, it is just because arbitration does not impose a mandatory set of
procedural rules that how'to determiné and \’c'onductrin the manner as parties and
arbitral tribunals consider, appropriate in each case remains to be an important and
complex issue. Among arbitral procéggl}n_gs, the procedﬁre relating to evidence
collection and investigation takes aI lbt o;:.%:ﬁ'es aﬂd money, while closely influencing
the final awards. As a result, hqwl to aglcide i‘,a‘nd apply "the appropriate rules of
evidence in arbitration is a ch‘lvcial:(;u"estion. )

In reality, there are many fz‘lctorsrthat may affect the determination of rules of
evidence in arbitration, including the applicable laws, characteristic of the transaction
in dispute, place of contract and performance, the background of parties and
arbitrators, and so on. Nevertheless, inappropriate determination no matter made by
parties or arbitral tribunal will lead to dispute at the stage of recognition and
enforcement of arbitral awards, which eliminates incentives to use arbitration as an
efficient dispute resolution method.

With the acknowledgement of the significance of international commercial

arbitration in the field of transnational trade dispute resolution, and the important role

of the rules of evidence in arbitral proceedings, this paper aims to collect arbitration

I



laws, procedural rules, cases and critic opinions relating to the evidential issues in
international commercial arbitration, to analyze the current situation of the application
of rules of evidence, and further figure out its tendency. In addition, this paper also
tries to help assaying the current opinion on the application of evidential rules in the
perspective of the cost control and management.

International jurisprudence produced by case law also serves as a baseline of the
fundamental procedural rights under the principle of due process, which closely
related to grounds for refusal of enforcement under the New York Convention. This
paper also addresses the appropriateness of lex loci arbitri imposed in the ground for
refusal of enforcement and makes further suggestions on this matter to solve the
existing problems. By analyze‘the abeve two g;,rlounds,'it is hoped to establish a basic

structure in selecting appropriate rules.of evidence andiraise some elements which are

needed to be noticed, to avoid obstaclé 'aﬂw[ stage of recognition and enforcement of

\ - |

arbitral awards. Finally, this papet ev1ea!s the arbltratlon law and the practice of
Taiwan on the basis of such S'[IJ'LIC'[UI‘G to make suggestlons on explanation and

development of the arbitration sys‘tem in the future.

KEYWORDS: international commercial arbitration, rules of evidence, party autonomy,
recognition and enforcement of arbitral award, the New York Convention, due process,

the compromised principle of lex loci arbitri
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! ALAN REDFERN & MARTIN HUNTER ET AL;; LAW ANDPRACTICE OF INTERNATIONAL COMMERCIAL
ARBITRATION 78-79 (4th ed., 2004).
2 E.g. UNCITRAL Model Law on International Commercial Arbitration, July 7, 2006, art. 19,
http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf (last visited Feb. 6,
2009) [hereinafter UNCITRAL Model Law/B & B 4% ¥ 4% #4572 ]. Rules of Arbitration of
International Chamber of Commerce, Jan. 1, 1998, art. 15.1,
http://www.iccwbo. org/uploadedFileS/Court/Arbitration/other/rules arb_english.pdf (last visited Feb. 8,
2009) [hereinafter ICC Rules of Arbitration/ "2 7 ¢ # $2A1]. ¢ EFA P 0% 5 19 i o
VR = %ﬁ]%i’%;:;z =% PHE B 5\[&]%1 FWER AT ER T F = F R A

EAFFLEPHE D H 486 FEHR T HA A FRAGE ’@.’?—’" W LEHF L cEETEA
5 HAE AN *?é&é’l FER R RT bho s 192 60T % - FAA RA L} F ST 0REh 2
ARBIER > R 2TTREN T 2 @R R A REFPHEEPE H-T g k¥ 47T iE ~ 477 iF 2
~ AR LT R
* ANDREAS F. LOWENFELD, INTERNATIONAL LITIGATION AND ARBITRATION 410 (3rd ed., 2006).
° Status: 1958- Convention on Recognition and Enforcement of Foreign Arbitral Awards,
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html (last visited
Feb. 3, 2009).
C RGO EERP 2T AR B (reciprocity) » #-4 = ¥ 2_if * "“ﬁ”“ H W GRAEE PN a2
BRLET S ARG E Y N H B KA gL D2 RRLEE P TR 2 B R Er o 2 1 United
Nations Convention on Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, art.
1.3, http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf [hereinafter the New
York Convention/.= 5 2 4].
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%Hﬁﬂ%mﬁ%’ﬁ%ﬁ%%%@%&%ﬁwﬁﬁ%gwﬁﬁ’@ﬁwﬁyz
w@}a%é’ﬁaﬁw%?ﬁééﬁ%ﬁé,aﬁ»m“
Foi PREARBZAFUMARERELET FF

S AT WA RV AR F g @ 4 F R A5 o

W Rz F EEHE > B3 % ¥ (arbitrable) B B2 e X B R R A 2 Bk 1

3% UNCITRAL Arbitration Rules, supra note 15, art. 33.2.
* PETROCHILOS, supra note 35, at9. % ¥ — fﬂ;l’“‘ﬂﬂfi‘% e XA - 2 FEATAER
2 Asp 7 THsT @ N (amiable compositeur) | g F 2 X 2% S5iE® 138 (b)zx - A%z L85
B T R/ X 2 R P(ex aequo et bono) | &7 Rz '] FRATHANFTHE
38 o See Inter-Arab Investment Guarantee Corporation v. Banque Arabe et Internationale
d’Investissements; Year Book XXIVa (1999), p.603. DOMENICO DI PIETRO & MARTIN PLATTE,
ENFORCEMENT OF INTERNATIONAL ARBITRATION AWARDS 164 (2001).
0 Jd. at 23-24. REDFERN & HUNTER ET AL., supra note 1, at 78-79.
! See REDFERN & HUNTER ET AL., id. at 79. FRU&2 » ZhATH 42 ¢ B 3 B B2 2 3§ % H R
>REFRIEE 601999 & -
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RN KR R BRI R FEY e PR AR G
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S REEREPFEBRE2 AN

EOT BT WK ET G VEFHEEATRAZ LSO RER
BERAFEFBRZET T4 22 FERR - BOE ST A4kl
BB o @ T2 e e B b ﬁk’¢%M%§ i Hwo A

_f_';%ﬁ;’/j_? e /7‘5‘5" ;“,7 %ﬁ/é"‘ %-’EE,; 'mi m ‘; ’ EI a_u ijp\_;;; &3 J‘J—r ;—S*ﬁ_,é’- /f:d-:—iE *

R H P —
| “‘P.'F '..:,ﬁ,, "“.“
(D%i&@éﬁﬁﬁéﬁ;uJ*%ﬁgé“
i 1 F
(2) ® R E o (TE AR 1?47# MR ‘l :

T Ty =

47% i (the !ISaW govermng the existence and
| ;

3 * Frem B RR iiﬁ k4
proceedings of the arbitr;1 trib'llnal — the lex grbii}éi)
(4) F A2 M 2 BipiE (X HEE :’applicablc; law” ~ "the governing law” ~ "the
proper law of the contract” ~ the substantive law”)
(5) ™ 28T Ener 72 Bk
M T AR RS R - 2T BRFIRG FESFF AT
o grrdailgs if L2 2R S RRET G s oA FLP

FALEY BHRZDZERE ZERZVN AR EFHEAL P 4w

** REDFERN & HUNTER, id. at 81. BATH % T M AT HFu o R £ > F 273 ¢ Wiz < §
Uik 5 2005 E o FlaTdh o TIL AP A FIRE 0 T 2402420 ¢ A R 2% A F D > 2002 #
1% e sk > At B 670
Boglarh s R T 2460 % F AT YO N FE B P E% R R LS e HE
WL AEFESF AL BTSSR o F 177 2007 £ -
* REDFERN & HUNTER ET AL., supra note 1, at 77-78.
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ROR Mk e B - A SRAER F e )RR e K ?
F-4 fhMEH
¥-P P

MR A2 PRBGBEFFR R P AR ERRRAERRET FE G

2 Bl A e AR 22 (lex arbztrz) I r;,lt‘ g 2% E(lex loci arbitri)*® » 1_

%

& 197 s 32 35 (the seat theory) ”‘ ﬁé GRES /151 Ao i\ e+ 12 35 (the jurisdictional
theory) > =LA & » :"Tc‘:%“ TRy ¥ X ek ]i%‘r;;% E U RER

| g 'F. I| i.j‘; F 3 ’ )
G170 % 4 %’Hﬁﬂéiﬁuﬁ?gﬁiﬁﬁﬁgiﬁﬂ{géi4@%7—%

il

N

BE ) T B GE sb\f"‘/é %’L'J

(prlvTe Jurlédlctlon)— TR 3 % B
BOBETRR A TR ﬁ’%f~¢%%ﬁf %##ﬁi Bpadz

=B %M%@m&*ziﬁx—ﬁw&im: R RS I A
A fgﬂ RN RE R AR o PR ERE HERREETS A Bt T B
(48

B % (lex loci arbitri) T g &2 K> » FARAFRER P AL/ 2 FF7 o

¥-P EEHiky

PSR T A BREHEA MBI TR F AR b Ay T
FARE LBy > LFY ﬁ*“a‘% T“ﬁ 2.3 0 P EFE o A2 FEAN R RZH B R
A*I SN RS S LR A W E ﬂ%a?@%%‘ TR A PR

ERPr 2 AN FALARE RR-AEFERAM RIURERE T T i 2 A2
%il’sé GldpE M BERESEELY R A AT R A gt A RaEME2ZEE A A4 E

FEFZ T ENFEAGRBYEREANET P R ER RATL A2 ik FE
R EES Rt SE A )
% %< % : “The lex arbitri is the lex loci arbitri.” PETROCHILOS, supra note 35, at 22. See also Id. at
83. William W. Park, The Lex Loci Arbitri and International Commercial Arbitrtion, 32 INT'L & COMP.
L.Q. 21,23 (1983).
47 PETROCHILOS, id. at 23.
PR A IGn o TRER S AL TR FAG R A TR R h 2 L
fiz ;o Francis Mann, 2 ARB INT 241, 246 (1986). PETROCHILOS, id. at 22.
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SR PRE AW REEERZDEERBEFE - cFEFARET I ES
WS, HEFAEREPRBPFIELT G R %,\%‘3520,\%%1
AEER AR 2 BRSO L RS AR B2
%%ﬁ%m*ﬂiiﬁ’ﬁﬁéiééiégégwwaiﬁﬁ%,u@@n
2 A2 R R Tl o P gl ed ?%iﬁﬁ**ﬁaﬂﬂ-ﬁ%’li ,;r%\k, A B W
AT EARGEGE Y F B '&%m j'gﬁ-ﬁtH[ o BRAMBERER L F A
'*’ﬁ%ﬁ’:&ﬁﬁﬁf"%Pniﬁﬂﬁﬂémﬁ%ﬁﬂ’w%%ﬁﬁ&

LB AR %~.w’§¢“ﬁ’“§ﬁﬁ;zﬁ b gt

R T W R SRR R B e e
SE e T kT 4 N 2 A R B B

¥ PETROCHILOS, id. at 22-23,26. % 7B » (e g2 2 5 B 219 Bidh oF B W £ 2872 King #

AR A B ER AL BITHRY P 17552007 & 5 RE R o W2 R RICEECP RERE
;E’*f ;‘é:’v’vrﬁg o BREAE T EH | 24255 2004 & ; ?Jia’(‘:ﬁn s T x fﬁ%‘#])@iy Fo245- ¢
FA 2% < B IRAE>2002# % 1 %F- BATH o EAnfeEERS T 27507 R
hESERENE: 4 4’%4* » 2005 &
50 EREEE 5 BT Q2P Ruptt bk B2t - ERY I X E\?i}fé_g E i ?“%? :
oTmAEEEER 0 | 254-255 5 2000 # o
5t E.g., UNCITRAL Model Law, supra note 2, art. 20. UNCITRAL Arbitration Rules, supra note 15,
art. 16. ICC Rules of Arbitration, supra note 2, art. 14.
52 1t is the traditional English view known as “Quis elegit judicem elegit ius”. LOWENFELD, supra note
4, at 407-08. REDFERN & HUNTER, supra note 1, at 87.
P oblhe P FEARB AL 40 ES LFF 45000 T;rj(@ﬂr 2= Ko K E A @R
CRale: & & e SLE AL (= E-USNIEY SR L Y X ..E_%\ R RAARE 0 EF PR R ?i*%“iﬂ
$50iE% 5SExRT T EEA ﬁ*ﬂuzl‘mi«;ﬂi HRR W AT 5 T AR AR 2~ —‘*ﬁ‘ R 2
A gg'%?»r(ﬁ WMarts - L op S ﬁ\ﬂ‘ E P Es Wl H %FF AN LA = S gk?\‘\, ,é%\ﬁ_g I3 $ i A2
1R E ARG RE P RE Y
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WAL PR 2 Bk o
¥ZPF M

BT AR Mt )& 351923 2 p ML R R EER TS E 218041958
ELg2R S5ES 1AFE196] EmArREF AR 2G5 9ES 155(d)
FOI975 B E RSB AP R OGS ES 1Hd)F 1985 EFERT L2
2R ¢ WEH AN RRRE T 19F % 3465 250 (V) ¥ 36 1 § 17 (a)(iv)

HE2 ) FAEE AR I9FEFAEF 1R AHLFS0EF S HEY

> “The arbitral procedure, including the constitution of the arbitral tribunal, shall be governed by the
will of the parties and by the law of the country in whose territory the arbitration takes place.”
The Geneva Protocol on Arbitration Clauses,; 1923, art. 2, http://interarb.com/vl/g_pr1923 (last visited
Feb. 6, 2009) [hereinafter Geneva Protecol].
% “Recognition and enforcement of the award may be refused, at the request of the party against
whom it is invoked, only if that party-furnishes to-the competent authority where the recognition and
enforcement is sought, proof that :“.|". (d) The composition=-of the arbitral authority or the arbitral
procedure was not in accordance with the agreement of the patties, or, failing such agreement, was not
in accordance with the law of the:country where the arbztmtton took place
The New York Convention, supra note 6, art. 5.1(d). f
% Art. 9(1)(d), “the setting aside in a Contractmg.State of! an arbitrallaward covered by this Convention
shall only constitute a ground for the refusal of r?; JL or enforcement in another Contracting State
where such setting aside ‘took place'in a State in which, or under the law of which, the award has been
made and for one of the following reasons: . ) the F()mposmon of the arbitral authority or the
arbitral procedure was not in accordance wi h the-agreement of the partles or failing such agreement,
with the provisions of Article IV ofithis Conyention. |
European Convention on Interfiational! (gommercml Aﬂntratlon Apr 21, 1961, art. IX(1)(d),
http://www.law.berkeley. edu/faculty/ddcaron/Documents/RPID%20Documents/rp0401 1.html#art9 (last
visited Feb. 6, 2009).
7 “The recognition and execution of the decmon may be refused, at the request of the party against
which it is made, only if such party is able to prove to the competent authority of the State in which
recognition and execution are requested: . . . (d) that the constitution of the arbitral tribunal or the
arbitration procedure has not been carried out in accordance with the terms of the agreement signed by
the parties or, in the absence of such agreement, that the constitution of the arbitral tribunal or the
arbitration procedure has not been carried out in accordance with the law of the State where the
arbitration took place.”
Inter-American Convention on International Commercial Arbitration, Jan. 30, 1975, O.A.S.T.S. No. 42,
14 I.L.M. 336, http://www.adr.org/sp.asp?id=31620 (last visited Feb. 6, 2009).
5 UNCITRAL Model Law on International Commercial Arbitration art. 19, “(1) subject to the
provisions of this Law, the parties are free to agree on the procedure to be followed by the arbitral
tribunal in conducting the proceedings. (2) Failing such agreement, the arbitral tribunal may, subject to
the provisions of this Law, conduct the arbitration in such manner as it considers appropriate. The
power conferred upon the arbitral tribunal includes the power to determine the admissibility, relevance,
materiality and weight of any evidence.” Art. 34(2)(a)(iv), “an arbitral award may be set aside by the
court specified in article 6 only if: . . . the composition of the arbitral tribunal or the arbitral procedure
was not in accordance with the agreement of the parties, unless such agreement was in conflict with a
provision of this Law from which the parties cannot derogate, or, failing such agreement, was not in
accordance with this Law”. Art. 36(1)(a)(iv), “recognition or enforcement of an arbitral award,
irrespective of the country in which it was made, may be refused only: . . . the composition of the
arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties or,
failing such agreement, was not in accordance with the law of the country where the arbitration took
place”.
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UNCITRAL Model Law, supra note 2, art. 19, 34(2)(a)(iv), 36(1)(a)(iv).
Vo EARFERAEY 19 R TEFEARVRERE LY ’Jr;ﬁ A2 R AR
T RE %%’iﬁ PR R B AT FR A RHRI G AR EFT | F40EF 1R
432 % S00E% 54 0 SRLS3 .
% REDFERN & HUNTER ET AL., supra note 1, at 84-85. PETROCHILOS, supra note 35, at 24.
5 James H. Carter, Selecting the Site for Arbitration, in PRACTITIONER’S HANDBOOK ON
INTERNATIONAL ARBITRATION AND MEDIATION 113, 117-124 (Rufus v. Rhoades et al. eds., 2nd ed.,
2007).
2 & FEH P R R RE i%ﬁ&«g gy PRogasrific A%z %&]?Z]“’% [
KiE2 iz 2 Jr B A k2% B E o Stephan Wilske, The Global Competmon for the ‘Best’
Place of Arbitration for International Arbitrations — A More or Less Biased Review of the Usual
Suspects and Resent Newcomers, 1(1) Contemp. Asian Arb. J. 21, 27-30 (2008).
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8 See generally id.

%4 See REDFERN & HUNTER ET AL., supra note 1, at 89-91. PETROCHILOS, supra note 35, at 35-41. See

also WILLIAM W. PARK, ARBITRATION OF INTERNATIONAL BUSINESS DISPUTES 160-163, 504-508

(2006). PERVASIVE PROBLEMS IN INTERNATIONAL ARBITRATION 179-180 (Loukas A. Mistelis & Julian

D.M. Lew eds., 2006). JOSEPH LOOKOFSKY & KETILBJ@RN HERTZ, TRANSNATIONAL LITIGATION AND

COMMERCIAL ARBITRATION 775 (2004). 36 & & » k3 f R 32 %o 2B * 2 o 5> B
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d #2432 o UNCITRAL Model Law, supra note 2, art. 11(3), “Failing such agreement,
(a) in an arbitration with three arbitrators, each party shall appoint one arbitrator, and the two
arbitrators thus appointed shall appoint the third arbitrator; if a party fails to appoint the arbitrator
within thirty days of receipt of a request to do so from the other party, or if the two arbitrators fail to
agree on the third arbitrator within thirty days of their appointment, the appointment shall be made,
upon request of a party, by the court or other authority specified in article 6; (b) in an arbitration with a
sole arbitrator, if the parties are unable to agree on the arbitrator, he shall be appointed, upon request of
a party, by the court or other authority specified in article 6.”
" UNCITRAL Model Law, id. art. 34(2)(a)(iv).
> PETROCHILOS, supra note35, at 25-26.
® REDFERN & HUNTER ET AL., supra note 1, at 91-92.
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% E.g., the UNCITRAL Model law, supra note 2, art. 19. The ICC Rules of Arbitration, supra note 2,
art. 15.
81 REDFERN & HUNTER ETAL., supra note 1, at 83. Hascher, supra note 23, at 330.
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8 E.g., the ICC Rules of Arbltratlon supra,note 2, art., 18. 1(g) “Ass soon as it has received the file

from the Secretariat, the Arbitral Tribunal shall’dray up;’en the basis of documents or in the presence

of the parties and in the light of their most recent submissions, a document defining its Terms of

Reference. This document shall include the following particulars: . . . ‘particulars of the applicable

procedural rules’”.

* Article 15 - Rules Governing the Proceedings

1 The proceedings before the Arbitral Tribunal shall be governed by these Rules and, where these Rules

are silent, by any rules which the parties or, failing them, the Arbitral Tribunal may settle on,

(emphasis added) whether or not reference is thereby made to the rules of procedure of a national law

to be applied to the arbitration.

2 In all cases, the Arbitral Tribunal shall act fairly and impartially and ensure that each party has a

reasonable opportunity to present its case.

ICC Rules of Arbitration, supra note 2, art. 15. 82X & F2R 2 > *EF LR'EE § # $RA AR 2T

EE’: ﬁiﬁ’ﬁrkéi Az ‘7 K%%J Vs %‘éi A E 2o PR R */\f“i\‘%pjwl; o FRm > @;L"kmj

]_;3;]:;« g g =Nl 3“»«—&51 A g H p%,éiw K= & "‘i\i s F] gL kA ~i§" A EiF ,ffrfi)i

REEEA ijkfz);i:p Qo MBEFEA PSRRI EISTY o See YVES DERAINS & ERIC A.

SCHWARTZ, A GUIDE TO THE ICC RULES OF ARBITRATION 224 (2nd ed., 2005).

% Article 14 - Conduct of the Proceedings

14.1 The parties may agree on the conduct of their arbitral proceedings and they are encouraged to do

so (emphasis added), consistent with the Arbitral Tribunal's general duties at all times:

(i) to act fairly and impartially as between all parties, giving each a reasonable opportunity of putting

its case and dealing with that of its opponent; and

(ii) to adopt procedures suitable to the circumstances of the arbitration, avoiding unnecessary delay or

expense, so as to provide a fair and efficient means for the final resolution of the parties’ dispute. Such
27
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agreements shall be made by the parties in writing or recorded in writing by the Arbitral Tribunal at the
request of and with the authority of the parties.
14.2 Unless otherwise agreed by the parties under Article 14.1, the Arbitral Tribunal shall have the
widest discretion to discharge its duties allowed under such law(s) or rules of law as the Arbitral
Tribunal may determine to be applicable (emphasis added): and at all times the parties shall do
everything necessary for the fair, efficient and expeditious conduct of the arbitration.
The Arbitration Rules of London Court of International Arbitration, Jan. 1, 1998, art. 14,
http://www.jus.uio.no/lm/Icia.arbitration.rules. 1998/ (last visited Feb. 25, 2009) [hereinafter LCIA
Arbitration Rules].
8 o g {8 € ® #2201, http://www.arbitration.org.tw/content/al0_4.htm#1 (last visited May
8, 2009).
1. Subject to these Rules, the arbitral tribunal may conduct the arbitration in such manner as it
considers appropriate (emphasis added), provided that the parties are treated with equality and that at
any stage of the proceedings each party is given a full opportunity of presenting his case.
Arbitration Rules of Chinese  Arbitration  Association, Oct. 16, 2001, art. 2,
http://www.arbitration.org.tw/content/al10_4.htm#2 (last visited Feb. 25, 2009).
87 E.g., ICC Rules of Arbitration, supra note 2, art. 15.1.
8 2w e %}M#L ¥4 > See GARY B. BORN, INTERNATIONAL ARBITRATION AND FORUM
SELECTION AGREEMENTS: DRAFTING AND ENFORCING 45-58 (2nd ed. 2006).
% REDFERN & HUNTER ET AL., supra note 1, at 83.
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% G.A. Res. 31/98, UN. Doc. A/Res/31/98 (Dec.15, 1976). See also LOWENFELD, supra note 4, at 402.
°l UNCITRAL Arbitration Rules, supranote 15, art. 15. B R [ & # QR0 > HERFER
AR RHCRERP A E A P R R AT BN R R A
A
°2 REDFERN & HUNTER ET AL., supra note 1, at 83.
% Atrticle 19 - Determination of rules of procedure
(1) Subject to the provisions of this Law, the parties are free to agree (emphasis added) on the
procedure to be followed by the arbitral tribunal in conducting the proceedings.
(2) Failing such agreement, the arbitral tribunal may, subject to the provisions of this Law, conduct the
arbitration in such manner as it considers appropriate. (emphasis added) The power conferred upon
the arbitral tribunal includes the power to determine the admissibility, relevance, materiality and weight
of any evidence.
UNCITRAL Model Law, supra note 2, art. 19.
Mo EA WS 19 6F
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% UNCITRAL Model Law, supra note 2, art. 19.
100 1CC Rules of Arbitration, supra note 2, art. 15.
191 1 CIA Arbitration Rules, supra note 85, art. 14.
192 UNCITRAL Arbitration Rules, supra note 15, art. 15.
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(a) The arbitrator may conduct the arbitration in such manner as the arbitrator considers appropriate
(emphasis added) so as to aid in the fair and expeditious disposition of the proceeding. The authority
conferred upon the arbitrator includes the power to hold conferences with the parties to the arbitration
proceeding before the hearing and to determine the admissibility, relevance, materiality and weight of
any evidence.
UNIFE. ARB. ACT § 15 (2000).
195 Article 16 - Conduct of the Arbitration
1. Subject to these Rules, the tribunal may conduct the arbitration in whatever manner it considers
appropriate, provided that the parties are treated with equality and that each party has the right to be
heard and is given a fair opportunity to present its case.
2. The tribunal, exercising its discretion, shall conduct the proceedings with a view to expediting the
resolution of the dispute. It may conduct a preparatory conference with the parties for the purpose of
organizing, scheduling and agreeing to procedures to expedite the subsequent proceedings.
3. The tribunal may in its discretion direct the order of proof, bifurcate proceedings, exclude
cumulative or irrelevant testimony or other evidence and direct the parties to focus their presentations
on issues the decision of which could dispose of all or part of the case.
4. Documents or information supplied to the tribunal by one party shall at the same time be
communicated by that party to the other party or parties.
International Dispute Resolution Procedures — International Arbitration Rules of International Centre
for Dispute Resolution and American Arbitration Association, Mar. 1, 2008, art. 16,
http://www.adr.org/sp.asp?id=33994 [hereinafter ICDR International Arbitration Rules].
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106 DICEY ET AL., supra note 31, at 176. ADRIAN BRIGGS, THE CONFLICT OF Law 33-34 (2002). J. G.
COLLIER, CONFLICT OF LAWS 60 (2001). PETER NORTH & J.J. FAWCETT, PRIVATE INTERNATIONAL LAW
67-68 (2004).
97 DICEY ETAL., supra note 31, at 178. NORTH & FAWCETT, supra note 106, at 70.
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'8 ERNEST G. LORENZEN & GEORGE W. STUMBERG, CASES AND MATERIALS ON THE CONFLICT OF

LAWS 263 (1951).

1% Loutchansky v. Times Newspapers Ltd (Nos 2 to 5) [2001] EWCA Civ. 1805, [2002] Q.B. 783, at

[86]. DICEY ET AL., supra note 31, at 184.

"0 DICEY ETAL. id. 183.

"1 Brain v. Whitehaven Rly Co (1850)3 HL Cas 1 at 19; Mahadevan v Mahadervan [1964] P 233 at

243; Re Fuld’s Estate (No 3) [1968] P 675 at 697-698. NORTH & FAWCETT, supra note 106, at 75.

12 Mahadevan v. Mahadervan [1964] P 233 at 243. DICEY ET AL., supra note 31, at 184.

'3 DICEY ETAL. id. 185. NORTH & FAWCETT, supra note 106, at 75-76. COLLIER, supra note 106, at 63.
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'S7 REDFERN & HUNTER ET AL SRipranbth 1, at@o7, 3065367, Sés also W Jack Buckamier v The
Islamic Republic of Iran, Award No. 528-941=31(6 Mar 1992);teprinted in 28 Iran-US CTR 53, 74-76.
1533 DAVID D. CARON ET AL., THE UNCITRAL ARBITRATION RULES: A COMMENTARY 622 (2006).
MOSES, supra note 25, at 167. Pietrowski, sipra note 10, at 380<381.

159 KAzAZI1, supra note 11, at 189.

10 The arbitral tribunal shall determine the admissibility(emphasis added), relevance, materiality and
weight of the evidence offered.

UNCITRAL Arbitration Rules, supra note 15, art. 25.6.

11 Article 22 - Additional Powers of the Arbitral Tribunal

22.1 Unless the parties at anytime agree otherwise in writing, the Arbitral Tribunal shall have the
power, on the application of any party or of its own motion, but in either case only after giving the
parties a reasonable opportunity to state their views:

(f) to decide whether or not to apply any strict rules of evidence (or any other rules) as to the
admissibility(emphasis added), relevance or weight of any material tendered by a party on any matter
of fact or expert opinion: and to determine the time, manner and form in which such material should be
exchanged between the parties and presented to the Arbitral Tribunal.

LCIA Arbitration Rules, supra note 85, art. 22.1 (f).

192 Article 9 Admissibility and Assessment of Evidence

1. The Arbitral Tribunal shall determine the admissibility(emphasis added), relevance, materiality and
weight of evidence.

IBA Rules on the Taking of Evidence in International Commercial Arbitration, June 1, 1991, art. 9.1,
http://www.asser.nl/ica/documents/cms_ica_4_1_IBA_ROE2.pdf (last visited Apr. 5, 2009) [hereinafter
IBA Rules on the Taking of Evidence].

193 Article 19 Determination of rules of procedure

(2) Failing such agreement, the arbitral tribunal may, subject to the provisions of this Law, conduct the

arbitration in such manner as it considers appropriate. The power conferred upon the arbitral tribunal
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includes the power to determine the admissibility(emphasis added), relevance, materiality and weight
of any evidence.
UNCITRAL Model Law, supra note 2, art. 19.2 .
'% SECTION 15 ARBITRATION PROCESS
(a) The arbitrator may conduct the arbitration in such manner as the arbitrator considers appropriate so
as to aid in the fair and expeditious disposition of the proceeding. The authority conferred upon the
arbitrator includes the power to hold conferences with the parties to the arbitration proceeding before
the hearing and to determine the admissibility(emphasis added), relevance, materiality and weight of
any evidence.
UNIFE. ARB. ACT § 15(a) (2000).
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168 W Jack Buckamier v The Islamic Republic of Iran, Award No. 528-94 1-3 (6 Mar 1992), reprinted
in 28 Iran-US CTR 53, 74-76.

!9 REDFERN & HUNTER ET AL., supra note 1, at 296.

170 CARON ET AL., supra note 158, at 622.

7! The Arbitral Tribunal shall, at the request of a Party or on its own motion, exclude from evidence or
production any document, statement, oral testimony or inspection for any of the following reasons:

(a) lack of sufficient relevance or materiality;

(b) legal impediment or privilege under the legal or ethical rules determined by the Arbitral Tribunal
to be applicable;

(c) unreasonable burden to produce the requested evidence;

(d) loss or destruction of the document that has been reasonably shown to have occurred;

(e) grounds of commercial or technical confidentiality that the Arbitral Tribunal determines to be
compelling;

(f) grounds of special political or institutional sensitivity (including evidence that has been classified
as secret by a government or a public international institution) that the Arbitral Tribunal determines to
be compelling; or

(g) considerations of fairness or equality of the Parties that the Arbitral Tribunal determines to be
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72 REDFERN & HUNTER ETAL., supra note 1, at 297-298.

W miqo b Fle3aE T3 280 > F 4849 = 33 £ > 2000 & o

'™ Leo Rosenberg ¥ » Hec &3 N m # @ 0 F 5-8 ¢ B 1954k » 2002 & -
46



(\x
&
=)
UJ
N
o
|\
[
(\x.
i
w
4l
{
i
g
@
3+
Y
[y
W
o
i
g
P
beicd
5&
F“‘
%

FoRBRFELEREr 2487

FEEBBROFE RO ERERT T mE S FRRA A
B3 2RFMEZTHLI A1 SWARFELIEE 7 fd 2T 2FMR
2HNZHER AT - TRALAIIREFTERITF A AR TR R
EINE I S S e ;:nﬁ,,uﬁﬁ@w« o

TR BET ERES & i—n@ﬁ" ﬁ%&‘f %ﬁz}*ﬁ,sp& BRI 2 B4 A

2 5 ¢ y%f"s éi&ﬁ]hf—{ ;ET& —}\—J'u 'fJ E_;b%’\" 16%\.& —;—:‘,:1
AFn o bt BERTHES F” iﬁ ' 314 ‘ﬁ@’#ﬁﬁﬁﬁib

ﬁ%a&%%ﬁﬁ?’%i?£¥ mm%ﬂ§$%ﬁ%$ﬁﬁﬁi—*&%’

ﬁﬁﬁ&fﬁ%%ﬁmﬂ%a%ﬁFﬁlw&.trﬂﬂom“’ﬁ BF T2 A g

SN S 1E‘-n‘; 22 §\ ‘*?ﬂ éi O STy e R
BRARAEY LR 2B ‘

B E SR T3 BRAAY RAR KSR ORET EL
MR - e e L il 3 B g e Borgia R 2 BB R0 (%
ATEAZpAER B A B e { B A Ee T R R A
Bafomirax 2@ o nRsd o mebd 23 a i BRI &

CEARR S A AT R ARG R Ty

3

2 B E AR T

B3 73 0% fehad gl ﬁ A2 T ;;.g_,td iz T mEE A R

FTIS

2B —;.’-I:Jfﬂfﬁ’vu o A BRSSP PN R F.;:v,%imﬂﬁgo

5 ez, 89



Fo FERAEARBEATIPNAGRILOSARET T2 ME
Y-% #ERT LB
¥-P #BRNTE

FEZTORBETEME ART UL LA THEER iz (burden of
production) £ F.PR F i (Burden of persuasion) o #& % ;2 2 % pi2 A HWEEF T2
RiMBE LT PR LB KA EEE LT B2 T (udge)1E F

Gury) Fernfgf & ¢ 21 o« RAI Y > AR EFZ2ZAFFHRAAEY 0 AL ETF R

B A AR AR EL R RFEANLIEE A SN R MR L
T AR R R AT PRS2 A Mg R g A#T &
e L i“’aa%%aiﬁﬂ—z%a ARt TG B
PER2 TR LSRG SRR 2T TR WL R e el
#HEviEi sk Fa” ”

SR 2 T 2 R ;ﬁ" AGRETAG LRI E

1 Y ERSS TN

i

weighting the evidence the plaintiff produced, crould:*:find A mEn Tde kit

(prima facie case)z 2R "0 » TR A 5 25% LN R AL N A
A RS ORI b L R F B A R AL S AR 2
TFEARNBERF I BT FHGTIRBRLT R TG ez E

BT AR LT 13 R B AR A 2

(ﬂ
4l
1
a
F
Y
=
[
&
(ﬂ
il
<
P
pig
[e

176 TEPLY ETAL., supra note 138, at 635.
77" JOEL WM. FRIEDMAN ET AL., THE LAW OF CIVIL PROCEDURE: CASES AND MATERIALS 527 (2nd ed.,
20006).
'8 Id. at 528.
79 g prk A ¥ £+ 2% 35 ¢ 42 burden of production” ~ “burden of going forward”” ~ “burden
of adducing evidence” ~ “burden of evidence” ~ “evidential burden” ~ ”duty of passing the judge” » *
&?lﬂ:‘ ’ IEa‘psz‘P? ’Ffu °
150 Mehren, supra note 123, at 124.
181 RICHARD H. FIELD ET AL., MATERIALS FOR A BASIC COURSE IN CIVIL PROCEDURE 670-673 (7th ed.,
1997).
'82 FRIEDMAN ET AL., supra note 177,at 527.
48



B R RE L NT R RAL Y D g f R L HES T

BEERFRNFTEZE R M HTEEP S AR LEFRT ¢ AnE %R

m g 184,
FRAEAZUHEPFEREFTRARIZEI LAY T URAR Y R2 2

P R

7
v

REBREIF LA LR RIFEL 2 A
WELZRIERAE ISy REZ o g BFT T Egy 27 7
FVoptddgpat FEl R R ¥ A A% A LB T
- R FH A c FRA- B BAOLHZES NREET T & (may) i

FEHAGHIZEFRE EEAS Fmushia S HHE § e o SEEET E

4
)h.
o
#

&%%ﬂ?%iﬁjﬁﬂ%%ﬁjﬁ%?ﬁﬁT““&’ﬂE%@é%mi

i?oﬁamwf’ﬁ%ﬁawaEiﬁﬁggﬁﬁ‘Az;&i%ﬁfww;fﬁw,a
<= |
IETEE WPTE e PR XS ﬂ*afi CRBIF R g R
SRR e - !# Lo B MFEES R

|

TP HE2LEPREE DR f(‘%if' %%“?E:})i(pféponderance of evidence) | '
"B # PR (greater weight of the ev1dence)192 VAR W TR AT R
VENEFFRTFZ AT a0 iR HEH 2 3 A2 ¥ i (more likely or

probable than not) ;» £ #-2 5 1B 1t > T F A2 50% 2. %P B a & T4

183 Id
184 Mehren, supra note 123, at 125.
185 4 % 2fe B (trail) B 405 0 2 Fu s R B 452 (summary judgment)S % B 2 203 0 £ A F 2
Bdem i s F AR (8 0 Pt dp on 2k (directed verdict) 3 2. © FED. R. CIv. P. 56, 50.
'8 TEPLY ETAL., supra note 138, at 665.
'87 PFIELD ET AL., supra note 181, at 670-673.
188 JACK H. FRIEDENTHALET AL., CIVIL PROCEDURE: CASES AND MATERIALS 955 (9™ ed., 2005).
18 TEPLY ET AL., supra note 138, at 665.
1% FRIEDENTHAL ET AL., supra note 188, at 955.
' TEPLY ETAL., supra note 138,at665. ¥ B4 ! bﬁ» m? P ER—ReFMEa LT 28R
FEEEES S SRR N P % 220 0 F 23123252005 £ 6 1 -
2 TEPLY ETAL., id.
193 FRIEDENTHAL ET AL., supra note 188, at 955.
49



A% £ 12 2§ #% (beyond a reasonable doubt) ~ & i # 1§ 5% (beyond all doubt) SRR
Ao iR & 2K T (intime conviction) | 2. 75% 0% 80%' 2z m sk
BEBFLEFFAR S 2ERE FPAZRITFIFLHE O REZETRE
B2 A JIE#ed JRIRF EZ F F AR LT LR a2 LT el ¥
PHERNERT EL- 2 TRE ARG Y A EHRY A mA LR L
%ﬁmoim%LiﬁE’%&%ﬁ%iﬁ%&i%i‘ﬁﬁ%ﬁiﬁ%”’ﬁ
FELE? AR FHARARYF AR AR ZER P F S L2 W RT K
- ER O R PRI B ERZEP R BRI 5d R S
LT WLES R EER AR G R B g 20

Fedt B T SRR L TR SRR - Bl

'.:

19 Kevin M Clermont & Emily Sherwin % » $ Bl & ¥ (%P B | — LR T2 e 2 85 %
% 188 #p » F 122-123> 2002 # 10 * - Sargent v. Massachusttes Accident Co., 307 Mass. 246, 29 N.
E.2d 825 (1940) Commonwealth v. Clark, 292 Mass. 409, 415, 198 N.E. 641. RICHARD H. FIELD &
HONORABLE BENJAMIN KAPLAN, MATERIALS FOR A BASIC COURSE IN CIVIL PROCEDURE 472 (3rd ed.,
1973).) JOEL WM. FRIEDMAN ET AL., supra note 177,at 528.
195 Kevin M Clermont & Emily Sherwin » 703> B 119 -
W ERY  THAERBSE LTI RAEEPFTE D A2 SR EREEE TR 0 F
101 » 2005 & -
lwime’w&mgﬁﬁﬁﬁ—mr UEE S SRR N TS S SRR F
AR BEEE Y 5228 F 25352005 & 6 o
98 X W& ki | 2320 TEPLY ETAL., supra note 138, at 665-666. FRIEDMAN ET AL., supra note
177,at 527-528.
199 Mehren, supra note 123, at 124.
290 FRIEDENTHAL ET AL., supra note 188, at 955.
2”&%H3¢<ﬁ<u¢m4£ Eiﬁﬁﬁi’é%Iiﬂ%’wﬁ%iﬁﬁngéiA
Blif—d 324D - ZFHRITEEZEZPRY » > A 28T%H% 76 & > | 286-292 > 2003
£ 128 o
22 A B2 4p B f298 4% : JOHN HENRY WIGMORE, EVIDENCE § 2478 (James H. Chadbourn rev. 1981).
TR RBEPEET T H R T BT AP IR E TR IR T 275 R LS
BEEFET %228 > F 23352005 # 6 * o FIELD & KAPLAN, supra note 194, at 456.

50



ZEEJudge FEEEJury ZEEJudge

= L
=® - =3
W o> X = ¥ L
= — =
v FEEMT .
= =
H H
= =
i35 £
KT REFFET T2 FP AR W BV REPEDFR2 A28 hE G

LR SRR L L Ryt S L LR AR
l

s R 4 iﬁ%w’gwaﬂi? : o 2T AT X B2 P AR
B %i“ﬁﬁ%w‘ﬂWX%iﬁp% bag o 'F %pﬁ’?mﬁﬁa%x
Bt 2n s 1 s e s ag&mé¢ AR 112 B R
ﬁﬂﬁo%&’bﬁﬁaﬁxw.’%mtlﬁ%m%ﬁﬂnaz@’%%@ﬁ

%?é@ﬂ&é&w’hﬁﬂm

ﬁ_gT;ﬁ%L;%ﬁ&’iﬁiﬁﬁY%&

ﬁm@w’b%h%@wax@bx*mmﬁﬁ’ﬂ%°»@Y%® * R
TR FET TR S e T R R SR

ZEPF G L UERLC BEALSG Y B MRS T EETE F AL B

e

BEAFTXNFZ %8 > P2 FREZRIFRE T JIE22EF 24 0%

ﬁ

é?ﬁri;ﬁ%ﬁi E\ 0?2?:7» TI%T/ZE#P" r/)z—'ﬁ ‘E‘g 2 F%%’Eﬁlg?&iﬁ

TR G PO REBRRNT ETRALERIRL - (W-X){r(Y-2)3 £ 2 & &
ii:’}iq/i‘ %.—%‘:FJ‘%E’ M ?E—iﬁ F,QLF\:B’EE’EJ PES 'E’ﬁ‘—"" %iﬁ' JL * ’5&%@@\){1’? ’
T WERT L REG A G AR 2 EBEMA L HA B M

fr“uﬁ FTAZEPFER L RBR FERE DT T GRS T RARE B

51



iy

¥
- x

3%
¥

R RIRE ERF TR RIS A4 120

A~

T2 EEFEmA
¥-P0 ETRERETE

bR FZRFOTEZTERFELEI A TP E T FEREEES
AR AT EMA . bR AT o Bt as s T pERTE 8 TA
BEREFTE AR5 TREFE B THEEFE -

DAeE e T d B2 A TR F I B TEERT I

Hezhad e @miss z %;’é% RS R R +
P A & & BUREE o e glﬁ,ﬁfgg_? ErAzn ez F
EEIR L TR SR Y nﬂiﬁ%fwﬁ%u%ﬁﬁﬁm%
2 LEER %ﬁ%ﬁx%wyﬁ‘ J’géﬁﬁﬂ%$gﬁﬁo

* R k2 B 'z?:f;;;%gumw,ai FHN AR 3

& pe TR BIRE R AL EF 2 b ' (risk of non-persuasion) BRI K 2 SRR
MEREFEDRIM A X0 FEIERFEF TR T RPER L

o EA S A B % ’fzqﬁ—%ié TREFT T2 TR AE

W ERy e 17
s TR T s SRS T RRET EL] PR SR EREEF ] TR
F 29 2005 & -
0 ik o KR BRREET T AL MR S AL ZEREY 0
F 532004 &
WomA o T T REBF Eh 04243 SHF LA 1972 F o
T g FOSLe
TR R B ROFET B E PSR T LA HRPRIER RET L LR
BAEEEET Y 2248 0 F 23302005 E 6 -
”Wzk?uriiﬁfwlﬂmy45’;%ﬁiﬂ%%%u1wzﬁo

52



MUEZ g 2 F AR o HEEEARARP > RRERT @b A

i;&é‘f—_}giﬁgg‘_7 '3;5 ’ 1» 3\3;’ o2 é"fi’ 70‘!1?3}'F]5]3\i )%)/:‘Ef‘?if}b*ﬁ.&

210 o
J-"' = Fi/é ,J ’ g B \::\.) L—» F_E'_Flg }i 'Q 1\—&{-‘3 i /2‘ ,:( :‘; l’-g LN /;Eé:’flj r z’,}_"’
P A EERERY o BRATBENEFLERE > B R EET a2

¥-F imRF#EdE = o
f -"pi if
l#’ II -~ F .
PHT EBEET E s Al g e p > LR TR 2 e

‘ L) -
v X a8 ‘,_-‘F‘H__ L J,\‘ . A
Bt R-d HOE GRS B@‘iiﬁ.;ﬁf‘]'ﬁr%aﬁg—% "l' ¥ &é_ MUEALT o IR 4 N

c—‘_
o]

[
=
=4
=1
&
<
=il
i
S5
=3
=
A

b

s

(ﬂ
4}
ufj

{ ’t“ﬁﬁﬁ:ﬁ, E/I;"/Fﬁ"l é’ﬁ TR e igpﬁ(‘é’

-

MR LT E T IRBET E adfEs TERR N T TN R

e x o 215 B T . a oy 206, o
HFE T M EBERFTEEREE VA TERRFTE RATRT A

W oesy  THAEERE 2 TP RAEEI T E O R SR ER AR YR 0 F
135 2005 % -

' Kevin M Clermont & Emily Sherwin % » ¥ B g T#HP A | — L R T2 B 2 85 E
% 1888 > F 118 120 » 2002 # 10 * - MIRJAN R. DAMASKA, EVIDENCE LAW ADRIFT 114 (1997).
W ERL > THATREBZ V2T RILEIFE O R SRR EEE TR 0T
101 » 2005 # - i Wm PR AR ET T — e TR AR T AR a e T 2L (7
T RN SC %?121%?557' %228 > F 25352005 & 6" o

213 Kevin M Clermont, Procedure’s Magical Number Three: Psychological Bases for Standards of
Decision, 72 Cornell L. Rev. 1115, 1119-1120 (1987).

MR BEOFET TH RS T WSO T L R AR PSR R R T 27 LR

AR BEEE T 5228 0 F 26252005 & 67 o

WmAgo T L BEF lﬂmv457 ;;%*vﬁizmvﬂi:’ 1972 & o fap 227 7F s (@A

BOFE FTIRERETE A FL BB 2 MAF WM THEGER I ESL o T

138-144 -

U6 % Ry R R EE i E T AR SR T B H R R BT 2 7 5 R L
53



HEZFERFEM2RGRL 12 3R AFRELIRFET T@* 22 J1F

ARERFTERAL GG ELERT P MELHEEY | 20 F
Ao E L RBERAA ZRERPERR Y FARNESR FAGEL ARE
Bafiaz § A ARNBHEPE TRCE

g R FELERUBLE A FERNTREP | SR REHL A

BAERILE ARBRET ECLEREAET E T8 A A A pd ¥

SERET E- RO MAITFRAGRG A REET 27 L P RERT B

N

%é%’aiﬁwﬁii%moﬁ%#@ﬁiz’z Fs ERET 281

w%wm%§¢%ﬁﬁWﬁﬁa%ﬂﬁﬁtiﬁﬁg?%iiiﬁﬁo
. L » -..h" [~ ) .
$=5 Eﬁ]‘%?ﬂ*i}rﬂi\“iﬁﬁ?"ﬁﬁaﬁml
$-& RREVFTFEfELLE | 1}
4 R K%%iz‘féi\‘ié'ﬂ—i‘éé 9rFL%E ’”i!%#\i,\.w%{,«%‘g—é r’“l% o

|
BRE W AR G A R TSR A ARR A aF R A

Biie- ﬁx%ﬂ’@k’%gﬁﬁ¥iﬁgﬁﬁ%mx241ﬁ?iﬂﬁﬁﬁ
2 ICDR @ #-2p1% 191 fowa T§ 3 R LS fppimhs ¥

Bl BETE TV R e A LR BAR L FERRE Y 22

BAEEEFT RN 228 0 F 23352005 £ 60 o

Vs, T224 PRALL AR ESL THATERE I 2T I w0 R
FLHABEESFT THY 0 F 13952005 & o

m%ﬁla’ﬂzé—ﬁngp’zzso

W o BT T HAERAA VLT RAEEN T E O R SR EEEEE %Y T
138 » 2005&o

QQOi@qa’rmmf—s Th— LR BN T AR RBP R R BB T 2 7R L
ﬁﬂ?«z—gﬁp 2ﬂF’E225 » 2005 & 6 7 o

2 sy, B\ipy_%/zd~i$’ THAEPF I R SR EEEEFY Y T
138’2005&o

222 UNCITRAL Arbitration Rules, supra note 15, art. 24.1. The ICDR International Arbitration Rules,
supra note 105, art. 19.1.
54



T RS 2 GRGHEEEORL 2 XA KRR AR RS
BY RV EE- R AE O FHAMCERET ELag Al
- BPLE AP RARITREREL 2 TR ESFFARBRF R EL L
T RFEL AR FRIP AL NG UELAS R R B
FHRIARAFEF PR RS B R T F GHAT S 2B Fo R
BRI BRABFRA IR - SPRFRLFRET EANT A TR
ErIRFERLE L RFERE T R MRS T L8 K
PP m 4 B2 4 b idh e pETA FATHRAEE > RS R R B
FEMAZRBRSFF AV FENFRT ELARAMEHE® 298% > 5
ROUOFENHE AT AP RAT - A s BB A Gy TR
1‘%ﬁﬁﬁﬁﬁiiiﬁx’&Q%@%E%%%ﬁm’ﬁmﬂi%jﬁiﬁ
AR R 2 %ﬁJxﬁmfywywwﬁﬁﬁ§7$ %gﬁﬁﬁﬂiéﬁﬁri

FR'?T Tf "t’ ]x pES /f ml’ wﬁ%vﬁ—? —?’kﬁl#f"ﬁ' ,L‘/\-E‘i‘ EE r?ﬁ%#ﬁﬂ%‘

A A TamE Fthmj ﬁj%\i‘g
o A ﬁiz-:é;kga Lx:f k3 !l
1

[&]éﬁﬁj’}lé%\? lé%\& fF,}\E,\. lv‘%\ J%ﬁ‘ﬂ""“/?ﬁaﬁaigikf ]5% Elp:\.x

R i - S

.
:lme

ERIERT A R “’?%ﬁ«zi——z‘iﬁ—‘l’fﬁﬂﬂ’ﬁii#£%§.34_?’;o'_’ﬂﬁb’);E]

FHBRIELREG REAEFERLERES FI R EEF AN
o AP IREARS A F 0 BE R R ATE R 2 p R RSB RGP W T
U ERT 2 EMATY vl o BRT EA TR PSR blde o B

WARFEELR § W HRAE 241 157°°2 FEP £ 42 ¢ ICDR F*% @ £ 0p]

223 See CHARLES N. BROWER & JASON D. BRUESCHKE, THE IRAN-UNITED STATES CLAIMS TRIBUNAL

183 (1998).
2% Mehren, supra note 123, at 125.
5 KAZAZI, supra note 11, at 104.
20 01d R< %o the obligation of each of the parties to a dispute before an international tribunal to
rove its claims to the satisfaction of, and in accordance with the rules acceptable to, the tribunal”.
21 Bockstriegel, supra note 123, at 138.
8 Each party shall have the burden of proving the facts relied on to support his claim or defence.
UNCITRAL Arbitration Rules, supra note 15, art. 24.1.
55



%wlﬁmﬁ%ifﬁi‘@?ﬂiﬁﬁﬁ%%&%ii?ﬁ?ﬁ%EoJ5

o BT E W AR S 200 0T R e 8 T

mk
[
\?\
ol
(=i
s
14
S
W
L

F oo
FEEFATHTLRARPA? FEFFT LR AN FEA R TN
o R R RN S BARPY A R P AT T Y 2 EAR

cJed AR T RNPMER ZALERLZCOEPTERAPZERT 2
JIE 2 % dom A LR TR LM BT 2G> ad ¥4 PRl
PREEAAPMAEED o Ra o B RS AEET 2 UE SR A2 RN
KRz F AP RRIFR LB L ERAE ST RAED A2
o MR A ET G OR L2 \ﬂ*gi_igpﬁﬁ_/;lﬁ%_gg R ¥/ z 4o
ALFHLALE - ~3

Rupie f e iR ﬁ'#mi@%% TUTAET L B4y

SRR GERE S A - P u 7= &4@6]{169] principle of law)™’  J

S E R i LT b e ¥ ~mﬁﬁﬁ%ﬂ§h7¢éwa wh s
AL D kg fﬂ%ﬂﬁé#w\tg’ﬁﬁﬁﬁwm T ad B R

1

"

ﬁ’i?ﬁ%ﬁﬁﬁfaﬁﬁiﬁ*mﬁT’ﬁ’ A p B E R

WAERA vllflr’ﬂl:?]/fg”‘ﬁ?ixé ’r“f’ﬁ BEAP T AR I B

=

Mk s 2 B R Bl oTde g P R AT AR AR R (50 LR

2 Each party shall have the burden of proving the facts relied on to support its claim or defense.
The ICDR International Arbitration Rules, supra note 105, art. 19.1.
% Article 20 Establishing the Facts of the Case
The Arbitral Tribunal shall proceed within as short a time as possible to establish the facts of the case
by all appropriate means.
ICC Rules of Arbitration, supra note 2, art. 20.1. 2Rz H if~> A& 3 A @ < 538 %Fp_p T2 %
E ey EERL AFET AR FHR > CEmTEEEFMIEAID AN 0 EZEF
H - dp r*ﬁ”ﬁ’ BEREBERAY %‘v EAR € PR F 241 152 P ehAp § 2 4P 12 - JACOMUN J.
VAN HOF, COMMENTARY ON THE UNCITRAL ARBITRATION RULES: THE APPLICATION BY THE IRAN-U.S.
CLAIMS TRIBUNAL 160 (1991).
PlA i BET fﬂ%%ﬁ%iﬁ B R R MY RA 287 RRRES FApE R L
FEEAAMGEF IR - F e &
2y
2,
#* Id. at 126.

56



\«,
N
(]

EARLEARROEE CERE AR AIARRE LG R FERLET
PR FRGHI R PR 22 Ao RSP AL g@d > IR 2
BEHTLBRDEE AP REERAL T AR 2B Ghoptoh o d MEEZME
PILARIRT E BN EHEA > A AEATH > R EE BREERED

LEREF I kT M AERELEERL T F A RRERT R
BkMEgpi2 > TR P 2R R I HA PR R s FE 0 F MM G
FEY PREBT EMA P L TR 2RI Wi %z%ipT?m—fi’
Rl i SR S TR T A Rl

ik ek SR MM G b - R R R B

épﬁﬁiﬁﬁﬁﬁ&@fgﬂ;wﬁwwﬁﬁmﬁ%&%kw% FEAR
?éiﬁ’uﬂﬁrWWQW*%Zk’mﬁﬂmé%aﬁﬁPdﬁﬁwgﬂa
ﬁﬁ*’?%%i“FﬁﬁTi>’Wﬁ’iﬂﬁ‘ﬁﬁﬁﬁﬂﬁiﬁﬁ°iﬂ

T,

;—&%&&Miﬁi%i;ﬁi§gf#@5 R RN
Eﬁﬁﬁﬁﬁiﬂ%%%oﬁﬁi+ﬁﬁ£%$%m AR 2 g
’1W¥F§ﬁﬂwﬁ”’ﬂ$ikm\ L3
f&ﬂ@tﬁ?%@ﬁﬁWﬂéﬁﬂﬁﬁ &T'

LY ES R TR AL SEX

RN PN SIS TP STt S RS E R

P oo gpad FEERFEOBMARTEELR ¢ R AR Y 241 5

351
236 14
BT gk B RP|EET W 2 %t > See Hong-lin Yu, Choice of the Proper Law vs. Public Policy,
1(1) Contemp. Asian Arb. J. 107, 123-130 (2008)
B8 Glae > BB R RS "‘“’rﬁ"(fraud)%s EEE L E:m— AT REZBEPRELE L FETBR
%i&'ttiﬁiﬁ;. PR AP RFRSFETURET RIS A ur g it epd ‘j,?f *“E}“"“‘
R REE L RBEFEFET IR RZBR RS ABAY Rk d 007 F A FR
AR 2 AR E L YR REPRVEBREP RS EPE T F M RpT Ao 7 R AR See
Mehren, supra note 123, at 127.
239 REDFERN & HUNTER ET AL., supra note 1, at 297. HOE, supra note 230, at 163. KAZAZI, supra note
11, at 104. Vera-Jo Miller Aryeh et al. v The Islamic Republic of Iran, Award No. 581-842/843/844-1
(22 May 1997), reprinted in 33 Iran-US CTR 272, 316-317. DAVID D. CARON ET AL., supra note 158, at
589-590.
0 UNCITRAL Arbitration Rules, supra note 15, art 24.1.

57



y.

S E P L€ 2 ICDR B ® #0815 191 6872 2% 5 gt i) o 8182
g >R 5 E Y 97ED incumbit qui dicit, non qui negat” i ) W D - £ 7 H &
BAAELEZ R A HTER AT EET A AR s
BAME FZEENT MG AFARLEFT I REF  AFEARESFLIARE
o)k a & fkpm o

BFIREA R RGP O FRVAREFT EARAAZEREY cF A
W ias o w4 1}‘;;» FHARZEREEEF T b4 Reza Said Malek
v The Islamic Republic of Tran % & » # # fep grdg 1) o ik PR @ 3 00 % 24.1

FZRT(PFEBERMT EZL R € P HARAS 241 ik le) B X ER L

I

PFHARZEF AF R #ﬁi*w#uﬂ%ﬁiﬁ%%ﬁﬁm%ﬁi?;

IS CRECEY ey l;"]m;h:»“ ﬁ»—i—/\ 5B

l

Fobo hifin7 B (73 ﬁ#ﬁ%&?a%%_;&@iﬁ'5‘§Jp.u?~x#?%"’~§i&
BP0 3 pem s

|
%%i?ﬁﬂﬁ% RFEF RN
1Amﬁg%%ﬁ,u@miﬂhwﬁqgiﬁﬁiiﬂé’iﬁﬁfﬁiii

N
oy
i\
D3
e
D3
pas)
=

T 1
CRE T ~&i£ﬁ%m;%hé°%ﬁ”@%“%ﬁﬁmﬁ#mériﬁi

e
N
=
N.
==
o

v
b
¥
el

)
=
o=
&
o
-
(\»
&
X
&
|\
i
o
&
%
)
(w
3
W
[
o
o
o

5‘E7}§’f %\,ﬂ_& é;}#246
FREARRL B ORERG  BRETavERI A 8 2y

**!' The ICDR International Arbitration Rules, supra note 105, art. 19.1.
Z“iwm’r&mﬁ BF S E MBI T L AR PR AR RET L AL RE L
AR B EE T 5228 0 F 23452005 & 67 o
243 REDFERN & HUNTER ETAL., supra note 1, at 297. DAVID D. CARON ET AL., supra note 158, at 570.
24 H.A. Spalding, Inc. v Ministry of Roads and Transportation of the Islamic Republic of Iran, Award
No. 212-437-3 (24 Feb 1986), reprinted in 10 Iran-US CTR, 22-34, 33. Kimberly-Clark Corp. v Bank
Markazi Iran et al., Award No. 46-57-2 (25 May 1983), reprinted in 2 Iran-US CTR, 334-344, 338.
KAzAzZI1, supra notell, at 107-108.
25 Patuha v PLN. MARK KANTOR, VALUATION FOR ARBITRATION: COMPENSATION STANDARDS,
VALUATION METHODS AND EXPERT EVIDENCE 111 (2008).
246 K ANTOR id. 111-112. See also CMI International, Inc. v Ministry of Roads and Transportation et al.,
Award No. 99-245-2(27 Dec 1983), reprinted in 4 Iran-US CTR, 263-271, 268. Grune and Stratton, Inc.
v Iran, Award No. 359-10059-1, reprinted in 18 Iran-US CTR, 224, 228-230. KAZAZI, supra note 11, at
108.
7 Reza Said Malek v The Islamic Republic of Iran, Award No. 534-193-3 (11 Aug 1992), reprinted in
28 Iran-US CTR 246, 287-88, 291-92 (1992).

58



SR E AR TR R FET 0 F AR RRA TR T
BRI R R 2 B R PR S 4 2 it s v e 6140 & Ronald
Stuart Koehler v The Islamic Republic of Iran % ¢ » #3-4 © 3@ ik PR 2 92
FRFRFT LA RFNEC PR RS BRLLTRL B AHAEP i
SRR £ B RN R N DR 1l SN B = I

PR Btk e p Bag a0

- \4\

KA o) TH- BRI SR ARLF R K R

(ﬂ
W
|l

£ 7
ZRBEFELFERA G foo B LR Dy a0t Bk R 2
IR A R R 2 R g v 2 g gt 0 R 2 5L B RER I
W2 AT MBI ZEEIEE AT TR R F AT
*@ﬁ%ﬂrﬁ%ﬁJﬂ&#EM;f%iak,%L%i&ﬁﬁéi?’ﬁ%

5543 dogt n Risge G FE i pa OB AT R A0 4 TSR T
i!’ I

%1&1ﬁg,ivﬁx%zwﬂmwﬂ Fﬁﬂgz&ﬁg¢%g7¢mby

SRRk %\m%yswi&mq~’,%bw TER RS EIE R )
m%241@“4w9%%w4%;u%%@ﬁx14\’mnﬁﬁﬁimwﬁ

S R R R T %&%#nui%’ﬁﬁﬂﬁﬂiﬁﬁ
B2 B e A E R Yo PlAdd BRI RH LY. TR BAY Bk

Mmoo X g B AMC R APM PR L2A 52 o AN SEED B

28 F.g., Dic of Delaware, Inc. v Tehran Development Corporation et al., Award No. 176-255-3 (26 Apr
1985), reprinted in 8 Iran-US CTR, 144-178, 164. KAZAZI, supra note 11, at 108.
¥ Ronald Stuart Koehler v The Islamic Republic of Iran, Award No. 223-11713-1 (16 Apr 1986),
reprinted in Iran-US CTR, 337-347, 344. KAZAZI, supra note 11, at 107-108.
9 R.J. Reynolds Tobacco Company v The Government of the Islamic Republic of Iran, Award No.
145-35-3 (6 Aug 1984), reprinted in 7 Iran-US CTR, 181-201, 190-191. See also Time Incorporated v
The Islamic Republic of Iran et al., Award No. 139-16602 (29 June 1984), reprinted in 7 Iran-US CTR,
8, 11. Dic of Delaware, Inc. v Tehran Development Corporation et al., Award No. 176-255-3 (26 Apr
1985), reprinted in 8 Iran-US CTR, 144-178, 164. KAZAZI, supra note 11, at 112.
1 HOF, supra note 230, at 163. DAVID D. CARON ET AL., supra note 158, at 569. BROWER &
BRUESCHKE, supra note 223, at 183.
232 See UNCITRAL Notes on Organizing Arbitral Proceedings, Jane 14 1996, 11,
http://www.uncitral.org/pdf/english/texts/arbitration/arb-notes/arb-notes-e.pdf (last visited Apr. 5,
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262 Plexi-Van Leasing Inc. v The Islamic Republic of Iran, Case No. 36, Chamber One, Order of 15
Dec 1982, reprinted in Iran-US CTR, 455. See also Abrahim aham Golshani v The Islamic Republic of
Iran, Award No. 546-812-3 (2 Mar 1993), reprinted in 29 Iran-US CTR 78, 93, 116. Benjamin R Isaiah
v Bank Mellat, Award No. 35-219-2 (30 Mar 1983), reprinted in 2 Iran-US CYR 232, 238-239. CARON
ET AL., supra note 158, at 581, 588,582.
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323-409-1 (2 Nov 1987), reprinted in 17 Iran-US CI. Trib. Rep. 31, 62-63.
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0 MCA Incorporated v The Islamic Republic of Iran, Case No. 768, Chamber Two, Order of 6 Oct
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393 IBA Rules on the Taking of Evidence, supra note 162, art. 3.3 (c).

34 Id 601. Frederica Lincoln Riahi v The Government of the Islamic Republic of Iran, Award No.
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IBA Rules on the Taking of Evidence, supra note 162, art. 9.4.
12 DERAINS & SCHWARTZ, supra note 84, at 283. CARON ET AL., supra note 158, at 578.
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170,180. See also INA Corporation v The Government of the Islamic Republic of Iran, Award No.
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102



J:

4T
Wi

SRR Ll Y ER RSy S

©
5]
-

LE

BRI R R B R A RAEN TR ORERRG T L2
TEFHE DT RGBS FANEITEIFLEG AP DREN AT o AL
#r e wiBd (A"
$-3 PRAEGEA 2 EUTHR TS
o BuBEAi2PfTENABRRR

B3 e A P M g% $F ¥ BEd BRI R
R A GRRREFES N2 -0 ZHEAALMYT AFE 2 B HRD A
SR SN TN T L SIS ﬂ&ﬁ%&i%inmwﬁﬁwﬁw#mwﬁ
%W%mz&”mvﬁafﬂﬁﬁpﬁﬁﬁL LT s R S U
E - BERT S iﬁgﬂﬁﬁm¥%lﬁmﬂﬁa.'ﬁﬁﬁwiﬁﬁﬁ
LR EARE AL & w&?%oWHgmy § WP F 203 00 2
A 1&ﬂ%ék%d%wwiﬁﬁéﬁrﬂT’ﬁﬁﬁﬁ@ﬂwﬁ4o
:%Ldﬁﬁﬁwﬁwﬂkﬂ%@ﬁo

|
RN = RS %w’ﬂﬁﬁkiﬁWﬁéﬁﬁkﬂ%iW%ﬁﬁﬁm

%}L‘}\'[&]rﬁ —“; B i\‘/z‘ EY 26 l’—)-:’]j l'

Ll TR ;g»FF et 3 {g—,ﬁ‘_& > ,é g\gé_ger FRF v FEA IR AR
fr22 2T FEATERARR P FENPZHEA2ZEZPC - FRBE 2R
RNt Al AR E R R AR ANEAE R 2ACEBE W

PRAER W A £ EF B AT R 2 BERS LR T

% 1d. 394.
bl BMERTAILAE EF AP RRREZE 19 - MERTEZL R & ¥ ARAF 156 >
B R ARAF ISE-BRAZEFP PR S MiEE B2 FFI L AT 20/ T >
AR EFTINE D B Pl o
502 1 CIA Arbitration Rules, supra note 85, art. 20.2.
9% UNCITRAL Arbitration Rules, supra note 15, art. 25.2.
3504 The ICC Rules of Arbitration, supra note 2, art. 20.3.
W EAERREE 26058 1 H
3% DERAINS & SCHWARTZ, supra note 84, at 275-276.
7 Dalmia Dairy Industries Ltd. N National Bank of Pakistan [1978] 2 Lloyd’s Rep. 223,269.
103



Bl WA E A 0 WA LA ER g A HRASEL T E
TR B F AR R R R IEG R FA DB B AEE TR AR
BEFARFES VI KRR REP 22 B > FRAKRT i
T ¥R S8 R A KGR R T eR AR a4 B E TS Rt

BB T R dRIB@® P EFREEL A FEF A 2L 080

{?@"-ﬁ??ﬁ‘i—?—ﬂ@%i’%jéz THLBEE T LR - BIRF A
Matz FlZ > A3t L EFE A Z WM EAT R A2 23;’3511 ol WHEEM A A

TORALEPEGGRORPNBEFRA RS REL I B0 PR A

B AR S R ERNE RS L& RSP R

~

~
N

§

i%’“ﬁ@@iﬁf%ﬂ@éiﬁﬁﬂiﬁiﬁﬁﬁ‘%ﬁi?§£ﬁ§g

2UBFEH N B2 rﬂ'—n/,,&;wzg‘_—g ;@u,ziaolw,;ag\;g_,, N

=
Shie
ﬁnﬁ'

tl

i3

g éi‘%““'ﬁﬁﬁﬁlﬁﬁ”ﬁim@@m ?ﬁ%iﬁ*%%ﬁ

2

FER L o

Pk BANNRL AR

l ;
# 4 s ﬂMaiéﬁ’nﬁﬁiﬁ%q**ﬁfﬁbk?“ﬁ i
! &
oA EE R B4 FIR %kf;}_ﬂ/,,p ,é{;%ll%é DR R A D e B0
2 et - Rk S S B B s R E L R A R B S A
MR bldo 2 BEAE R 5 7 & R PRI EEM Tl TiE
L eE Porm @01 gfgn @ Apfe 22 550 AT A R B AR A e

FR 1996 & #5428 A3 R BRI O HE Y R b L §

FAAN R A E G REIRRAREA DA o gt b0 B 1999 & B R R

%% Tron Ore Company of Canada v Argonaut Shipping, Inc. (S.D.N.Y 1985), ICCA Yearbook XII
(1987), 173. DERAINS & SCHWARTZ, supra note 84, at 276.
> DERAINS & SCHWARTZ id. 276.
510 W, MICHAEL REISMAN ET AL., INTERNATIONAL COMMERCIAL ARBITRATION: CASES, MATERIALS AND
NOTES ON THE RESOLUTION OF INTERNATIONAL BUSNIESS DISPUTES 840 (1997).
11 See John Tackaberry, Practical Considerations for Conducting the Hearing, in PRACTITIONER’S
HANDBOOK ON INTERNATIONAL ARBITRATION AND MEDIATION, supra note 61, 155, 172.
12 pietrowski, supra note 10, at 395.
313 Federal Arbitration Act, 9 U.S.C. § 7 (1990).
1% Arbitration Act 1996, UK., supra note 146, § 42, 43.
104



26 &2 RN F Ik F 1050 5710 30 A

% ?’5
(‘H}
b
o
W
3
o
=
e

A% 26 S 18R e W R bk A o Al A
FEES 2SR AR T F R 2 PP A D

ik P th e v BT SRR RS R A RN L fes X DI Rk
2358 R E AR EGEA FISRE AR 0 blde [BA R AP S @SR S
S 411 PR P RAREPAL FTARERAZH R A Y4 RBEANR
BETHEH o FEEAMARLIF A AL FTD A FHE T LHEEE
L3 ﬁl]i»u;ﬁﬁszo .
o BANE G M2 BEFEL MR
¥ FAERFERIBET R “‘&fi’#ﬁh&iﬁ iy

AEEFVAEE B2 B i ES '“*"ﬁ &) %"* (affidavit) &« 2 7 4 &

(deposition) i 5 2 & f it ﬂ‘ (witness sl‘.atement)s. F;a_:}f‘ £ —“F'f SRR challe I
5 R 2 BT ?mﬁﬂﬁi%ﬂfwﬁ’ﬁ R

f\ ﬁiiau}!ﬁiaﬁy;J bE’ Arsp;’—“")fp}bszl

W e, B L] == | Y
SR RE T ELED AW héﬂ g ‘%ﬁﬁj);’i! 17 Fﬂ"-_/ SRR A HEE R
B wﬁ*%%ﬁﬁ FEaftfifiatd

f, i Fﬁ it § lF»Lr-r pﬂ_%\ l‘—f‘ %7; },%522"' g

SRR LY SEE PPN S SRty SRR SRS N

S

g
N

R TR i gD e it Mo aY BN

bl

h il 3

(3
=

-

RERA A RPANPE2ZEA{ Bl P AL HE P L

515 The Swedish Arbitration Act, supra note 406, § 26.
316 German Code of Civil Procedure, supra note 407, art. 1050.
T EARR RS 20058 15 o
M ¢ A RS 2608 290 o
519 IBA Rules on the Taking of Evidence, supra note 162, art. 4.11.
W PA A BRAREERA A R PR EIE 798 0 F 1152006 E -
Mok E Ff—\i@:;f;,z%m’ T 591-593 5 JE F* < & d1 54k > 2001 £ o
”Zw%’+%bw iﬁgi&ﬂ%%m%xjﬁ@ﬁﬁ7@9ﬂ@%%FMﬁ«u%a
RN RET A EF R 2B 2% o Summary Record of the 9th Meeting of the Committee of the
Whole (), at 5, q 38, UN. Doc. A/CNJI9/9/C2/SRO (Apr. 16, 1976),
http://www.uncitral.org/pdf/english/travaux/arbitration/1976Arbitration/ ACN99C2SRI.pdf (last visited
Apr. 27, 2009).
2 BROWER & BRUESCHKE, supra note 223, at 190-191.

105

=N

5



NS AR T AR RN E SR & DR S e L S
W2 ABEP o Gl HMERT S AL R § P HRAS 255 70 ICDR W% @
FOLPIE 205 FVE e B AR L2 F G HUET L B 0 BRI
WAL RS 203 R AW R A RT3 Tk
EARETRELIMAI RIS ERETFLE o B R E R AR 1965

SR EME RN AFRE L KERS > AL T A § E L

FEESFATET MG FFPN Fs SRR EE 2 2 T F R0 3 IBA

@“ﬁﬁﬁ%”%%P%Wi49@”*W5%§f&iiﬁ’ﬁiﬁﬁiﬂﬁ

2R F

Yo #AE e RGN &i?%;éﬁ HAL
RINTTT RE T T T“Jﬂgﬁwvwﬁu%zww’&#

res
= ||

_'E_'

U E R s B & N ,%ﬂi.%“’d*@%ﬁﬁwﬁ
F I I

TAA BN AT N 2 R R e RRAET R B 5 e sl S

BT . &%Eﬁﬁﬁi’ %%AW B &R AT 255

55328 JCDR R™ # 300 % 205 P00 w34 02§ 27F 5 GIRER

B Glde s KT L M f82 % b2 B e CARONETAL., supra note 158, at 619.
525 Patocchi & Meakin, supra note 134, at 894.
326 UNCITRAL Arbitration Rules, supra note 15, art. 25.5.
527 1CDR International Arbitration Rules, supra note 105, art. 20.5.
528 1 CIA Arbitration Rules, supra note 85, art. 20.3.
W R RE Y 19 0E -
330 ANDREW TWEEDDALE & KEREN TWEEDDALE, ARBITRATION OF COMMERCIAL DISPUTES:
INTERNATIONAL AND ENGLISH LAW AND PRACTICE 321 (2005).
31 IBA Rules on the Taking of Evidence, supra note 162, art. 4.9.
32 UNCITRAL Arbitration Rules, supra note 15, art. 25.5. A/ > BAERZ WIFE G FRIAE &
zZEomite BRI OBFEATRNERIIRIZZZPANINGT E L2 F G o See
Thomas Earl Payne v The Islamic Republic of Iran, Case No. 335, Chamber Two, Order of 12 Dec.
1983.
533 ICDR International Arbitration Rules, supra note 105, art. 20.5.
106

R R R
=2



b

PR AR E 203 EORILTE LA T WAL o T IBA HER
ZEE R & T S UL FROHOESIE L SE- SRS LR SV EE E R
Bttt BUE B F M2 R 2 BRARITE £ k2 B o K R R TR

GRAET G AT BRI EEER LR

e
w
)Lp
5
i
(ﬂ
[
>~
bl

W PP RAIHATELI oML R g F2F 5 i L KB

B R R 2 0 ik R0

HAUE GRS AR FET L ERE e MR

(%
1‘1\":“'
Yt
3

B EEH AR UG F I EREF Y RE SR o 25 e IBA
BT 700 2R PR 5 48 i e FE AR L F 29 3 WA KR
NG G AR IR EERRL B R S

ﬁiﬁﬁﬁﬁvﬁ@ﬁ—&%aéaﬂﬂgi&éﬁia&ﬁ%éﬁkﬁ&ﬁ%

ol

ﬁ%ﬁ%%ﬁ*&%%ﬁ%%&#g'%*?ﬁﬁvﬂ’ﬂ B2 Rt
*ﬁﬁgﬁﬁ“r~«7%%«f@¢Aﬁz%éﬁ A R ) RS
TR BER P AL b WAL I R T 2 T E B A X
FRALIE A Ak L BRI YRR B B P
MW ZARP A A LR M 2 Huw 20, M, 2w g L
ERTHTE RS RRRRRER TR R TR PRT 0 F A T

RABZ APHRAHIZFAZREN > 2 ERFEREF > & AL BFEH2 20k

3 1.CIA Arbitration Rules, supra note 85, art. 20.3.

535 IBA Rules on the Taking of Evidence, supra note 162, art. 4.5(c), (d).
336 CARON ETAL., supra note 158, at 620.
37 Harris International Telecommunications, Inc. v The Islamic Republic of Iran, Partial Award No.
323-409-1 (2 Nov 1987), reprinted in 17 Iran-US CI. Trib. Rep. 31, 25.
% IBA Rules on the Taking of Evidence, supra note 162, art. 4.8.

P HEY RIS P MR oK MEELIER TR KT
M0 Tew & Shore, supra note 143, at 38.

107



541 ;f;-btu VB2 BA N BNEEE T B R e B A2 AR
BHERAARFZ TN EFEFIA L WG A B RLIAITRE L F
ERRE R

PO FARNMABTHEELEH

N

GREGEAT B RRTERE T A Ao AWTHRAE ERANEA 24

MEAEE BERAZP R I FALL B TR EFE ARG At

i
)
(\
=
Rl
’
o
o]
(ﬂ
.
Kial
w}
I
Wi
~
W
o

PP FES N Bt L AR AKER

\
"
%?i
v}
&
>
b4
\
=
I
s
fra
w
N
=
e
A
=5
~=h
|
e
oS
o
o
&
(-«}-
-
5
=
A
(\
=
Rl

B EREEPEG U A eg e ILF“WT}; Ao ¥ ZFER B2 F 5 FALR A
R E AR ﬁi#&ﬁﬁ P RLE R ETR A T B

THUFF AR 2R T :t%—r&**‘!*" r ,L -% B A (prmmpal witness) > @ ¥

$3h
>~
i<
7
ot
‘#i—)'-\__.’
J.
—»‘1:
ﬁi
~
-
B

24t Jﬁ "F"g |4’r'b7FF # ¢ (rebuttal witness) | £ &

MO, kg b L r’fr%%_.ipf 'x”br[% 4x‘§man*#ft hef p AR P

m-Jl

| W

I %14$£*3ﬁﬂﬂiﬁﬂ ‘
%*éiAﬁﬁéwméf*%”g BR A2 PR RN E R

B BT AR A BRTEE A AR FEREA T A VR REA

(ERE RS S L A R A AR LR R T

4l Elsing & Townsend, supra note 152, at 4.
2 Patocchi & Meakin, supra note 134, at 894-895.
M E g., IBA Rules on the Taking of Evidence, supra note 162, art. 4.4, 4.5. UNCITRAL Arbitration
Rules, supra note 15, art. 25.2.
S44 MOSES, supra note 25, at 171.
345 CARON ETAL., supra note 158, at 610.
WO Glhe P —ERE AR B WJ % 25 ﬁz;;airﬁ BB R R ¢ g E A e
SO ER SIS B2 AP R FUHFEA A BHEL TR REEE D i K D o Iran-US
Claims Tribunal Rules of Procedure, supra note 15, Note 2 to art. 25.
547 CARON ET AL., supra note 158, at 611.

8 odazpil B I~ e JIpFE 355 P #F2R 2 o DERAINS & SCHWARTZ, supra note 84, at 265.
Eijsvoogel, supra note 123, at 9.

108



™ AR R ANERRIITRZ R I LB A BT RMEEL D
BAEY 0 FEILEE R ST R ERARPLFEG KT F e
A E D 2B R F A B R RREA R A REE R R
LEL s A 2t RE E R EE o bl BRI E AR KRR N 206 50
IBA R 3 i+ 0 RBBHRARD S 43 5 0¢ x Eh R g E -
FERD R N2 2 P ERFERA LR L REL > PR REH

Py R AR RRAM LTI 0 2R 2%k .

REFEAWHE2LEA B2 7Y g F 5 w3 (vedio conferencing)
2 NGz o ad WEZEERELEG Ao A RERAZ MY - BA T

7

f-op £
BREARERS T A2 ES ARISRRGLE A ok ot s R W

Feg PRI -*Fv #Jl

B4 43 BE R SR ﬁﬁﬁﬁfiﬁﬂhﬁﬁéﬁﬁﬁ

IS IESL | R ET L TR
Ao kd DA FEARFAGEN L) HBEFEF BN RGEeFRA
ARERE AR Y - K- R BB AHEA LV ERE AR AR
BEARBIE A A A UK B o ApHa T o A HE KL d pT s d

CRRED TLRE R TG T ER R e e L N o bk el

TERFUIIFRZERVEA D ET A RIfEABAREA LR FEF
> 1d. 9.

550 DERAINS & SCHWARTZ, supra note 84, at 267.
351 1 CIA Arbitration Rules, supra note 85, art. 20.6.
352 IBA Rules on the Taking of Evidence, supra note 162, art. 4.3.
333 JENKINS & STEBBINGS, supra note 445, at 272.
109



554
BRERAP R R AREAZ N ERAE REP Rl I F
AR fehz - § 3P A AR BEERESA T2 L8 o blde BLERT
2A R € B RRRE 254 ORI Y R BRRTA I AR EA
THEPITBR N EFEAARE BAM B PR
FEA22 o B3 RnE DA REERAPA IR RES 2 iR
AR LB T R R BRES A F AN B

A

—n

[

d B ER R A KN REG LA T RPN R 2 BT
ZApM R NEEANERE > @A FLRE TR E AN FRIUFH LR

g - RN 2 AR U TSR R L R AR L B

%°ﬁéﬁﬁﬁ~bﬁ“'§ﬁ:~mf‘;’ﬁék%%ﬁi*%’ Ewﬂig EEEAARERS
Rl @mﬂﬁﬁﬁ#%ﬁ&g %ﬁaéf%ﬁﬁﬁmoﬁﬂ’W%ﬁﬁ

LE Foh B gE-Y Iy _wnﬂégw;
> =1 p8 d' l _\‘ =\, 559
LI R 2 F o M dahde Luz 1' % F‘ T*F'””’ N

ﬂawv@m@ PR AR

AREHA LI NS A TR e TR %ﬁzﬁ 2 PP RE o bW e

LS A BEROL ELLE A éfﬁﬁ'ﬂi@ﬂ&,ﬁs 2R M2 GBI
K2 a4l R A mgr ER8 220, plueARB 252005 185K
TR A EEFEALGEEZ IRFL PR RET AR P RN
Fr' o d LER A2 oA 3 EFMEL A wRBEET LR RE R
J‘E‘]SQ

554 Elsing & Townsend, supra note 152, at 4.

35 UNCITRAL Arbitration Rules, supra note 15, art. 25.4.

% KAzAZI, supra note 11, at 107.

7 Id. 4. Lew & Shore, supra note 143, at 38. GRAVES, supra note 431, at 448.

338 Patocchi & Meakin, supra note 134, at 893.

559 Elsing & Townsend, supra note 152, at 4.

%0 CARON ETAL., supra note 158, at 617-618.

ML v R R AR 260EW 19E -

32 Gilde s B 1996 & # % % 38.5 & o Arbitration Act 1996, UK., supra note 146, § 38.5.
110



3
In
¢k
«
[
3
i
o
(w
2
oy
1%
A
~,

MRS H M R 23N eF BN L ?é»’i-& 0o 14 4
flozi AR B GEd fag A hep a0 s WA R A B e
A0 BB 2 GUR R F R E AR AR AR DR S
PRERR R FE T AR RG] ARG A PR R
LM ANAR R T ALY R PR B0 d A R poFi e 8
FEFTRNLFLY L v FRBFRL LT FR BRI L2
HEF TG PR AN G - AT R RAF L L% P
AL HE MR b RRARHT R AR NEA N FF R L L 2
gt R34 A Rl E i RS e u'é%@* WA IR g2 B
(scope objection) » B| & 3B @ A 7\ y; gg;;g.—,; xq»«_l_;—_é_ B e g Féi%l_?]m .

R TR S o L

| " |
! Fﬁ 1%

?m’{@h?ﬁ*%%&%—%yﬁ%ﬁ%@\ﬁﬂ’w%%bm R EY:

P

B TG R P  u FATR

oy
il
b
i
“‘H

Eig 1 -]'FT"F'T;:}— .

0 FRRIE 254 G0 R PREEE PR R A R R
IBA F*% ﬁﬂﬁ'#ﬁ%p%W“Sﬂﬁﬂ*ﬁa’M%@Q% TR g A A

BEAET @A PR R ER YR ANE T AT R AP WAL

&
St
F_k

B3 LRI ERF AT AREF I T S RP R

363 Ppietrowski, supra note 10, at 395.
34 IBA Rules on the Taking of Evidence, supra note 162, art. 8.2.
365 Elsing & Townsend, supra note 152, at 5.
O AMM L RE A BARPARRD RR AR AR AR BT A4 18
R ZE A o Eijsvoogel, supra note 123, at 8.
7 JENKINS & STEBBINGS, supra note 445, at 269.
8 MOSES, supra note 25, at 173.
9 hF A e A E2 AR # % "Witness conferencing” » £ “confrontation” o JENKINS &
STEBBINGS, supra note 445, at 270 271.
370 UNCITRAL Arbitration Rules, supra note 15, art. 25.4.
571 IBA Rules on the Taking of Evidence, supra note 162, art. 8.2.
572 Report of the UNCITRAL on the Work of its Ninth Session, UN GAOR, 31st Session, Supp No. 17,
UN Doc A/31/17, para 127 (1976). CARON ET AL., supra note 158, at 617.
111



SREE DS E LR R SR L R C R A

23 PIEMGY TR e a7 T Esd .

FI 8 RRET
Bl - BB R BB AL R PR Y

F_‘-
o
>
\
>3
~
ot
b=y
(=

ALHBFTEF 2 E5R A FTARARLGFEL T F4 LA NE L ¥

o e B R R ER L kAR NEF AR TR s EE R LA

FEEBa PR AL T EFEEERN PTE RETA 2 blded 42
FEVPETFEREF IR AT R AN R F LY AL

R e
B ERAE £ LU RTINS R T
¥- i a+&}zﬁ§§§&& A2 B EBR T

B E R A de @i T R E L fgf%+f i BTNy
gigﬁoﬁikﬂTéikfk Qm'ﬁﬂ4f£~&% ZoEEE
£ W;%H%’&ﬁk SR LR

I :
I
?$°w%%’*&%waﬁ§@ﬁ aﬁ%wﬁiﬁ’%i%ﬁ%ﬁi,ﬁﬁ

X 18

-

ERLNCE

i

o
1

i&éﬁ%@ﬁmﬁé’zﬁbﬁﬂﬁﬁﬁ%’ﬁﬁﬂﬁguﬁﬁiﬁ%ﬁi’
Mdoit 2 B RLETREF TR ERIRL 285 o p B REE P A R

HomeEEE B A EE 280 -5 PRARRIES §EAHELET

73 CARONETAL. id. 617.
T A R R R E B Y s 2 L s T R ¥ (expert witness) ;0 K@ H a‘% W2 Rk
3 TR A A TEREA AR oo - R B R4 Gk )2 B P aeiha @ et L
i?i"wwﬁm%kﬂﬁim%~ﬁﬂ%f4’l’ﬁﬁé’M ® 3 fi, @md’ﬁﬁzv
* fl:]#,:;%_ﬁrkg":ikqp;. f@j;zr ‘fi}%"‘fﬂ‘m“ﬂ-r@zlﬁ“%\“ﬁf— g?\g« ,4;\_‘_5‘1‘5
—ii"‘am Wid L EHEI L2 E RO ﬁ—“ﬂ""’f*f\_ﬁjl TR o
375 Pietrowski, supra note 10, at 396.
”6H%ﬂ%i%afmﬁiﬁ S R N2 R RERAR 0 Gl A R
AR BF KT AEFIFCHFUNEAREEVRL LA NI 53 B ERE BB
i3 5% ‘eﬁ‘" JOHN KENDALL, EXPERT DETERMINATION 18-70 (2001).
7 Elsing & Townsend, supra notel52, at 5. Richard C. Allison & Howard M. Holtzmann, The
Tribunal’s Use of Eperts, in THE IRAN-UNITED STATES CLAIMS TRIBUNAL AND THE PROCESS OF
INTERNATIONAL CLAIMS RESOLUTION 269, 270 (David D. Caron & John R. Crook eds., 2000).

112



ARANZARL ¥ - 2 R T EF R R R BRI o R RS R
AN E T AR ETALBI-F RLFERLBRSFERE AT 2

578

PRI 2 RS KR RS AR R BRI 2 R e AR 4
FA R g RARRE 270 FURLR P EFH - 2 hk 2L R AR
2008 274 VAR FEAFRA I b RIETA N e FET § P
FHAF 204 FPRE PR EEF AR FEARF L - Akt b o
203 AT RFRFTIATLIL TR ROEATET o RAREW AR
FRPH 211 EP R 2 FEF AT O P RREEE L RSP RE
R EAREL > PR 212 54 ;FM‘ T4 ,E,'%F;}IF] T REHREE 0 2
poAE T A NI £ @ i\'fwg ICDR ok FRP S 22,1 & 224
2% IBA B R0 A gt p\:wJai 61 266 115586 WMLRT L LR ¢

1;9%6 'ﬁ ¥ ?‘ 5 R0 )@ 55 4 862

ngir;};fxfxfé CfEAR S T @

|
C Ay ?wa}
i-

el s AN A @ -
ey 1#’?’4%3"#?'?\—‘"71%;:—’”1

25 26 5 8 1R W AR E R E R

~

P *ﬁ”@ﬂ%xf Mo fo Ml fskz €& 2 UL £ 882 i A B

WATLAPREERTZFEFRE P EFILR L 7 AR 4R Uy T 225

" Elsing & Townsend, id. Stephan Wilske & Christine Gack, Expert Evidence in International
CommerczalArbltralton 29 Comp. L. Y.B. INT’L BUS. 75, 80-84 (2007).

® UNCITRAL Arbitration Rules, supra note 15, art. 27.1.
%0 14, art. 27.4.
38! The ICC Rules of Arbitration, supra note 2, art. 20.4.
2 Id. art. 20.3.
583 L CIA Arbitration Rules, supra note 85, art. 21.1(a).
% I1d. art. 21.2.
385 CDR International Arbitration Rules, supra note 105, art. 22.1, 22.4.
386 IBA Rules on the Taking of Evidence, supra note 162, art. 6.1, 6.6.
87 UNCITRAL Model Law, supra note 2, art. 26.
388 Arbitration Act 1996, U K., supra note 146, § 34(1)(a).
WP AR REE260EF 1 F

113



Fhoip - LA RPRER AP 2 LTHE P RBR L PR B L RS

S

7
“~

WA TR SRR BB R EE R
FORPE AR E T A gt PR E A REE B 0.
o4 FEAMEILENZ R

PRRESBRELEFIAR AT FAEEGRARPT LN FRARE

§ R FRBE 204 B 2 RABIF AT b0 B A BHRD AR R R

P2 A AR R AR EDRFRT A BRAEALTLFREL L R

RSN E R AL RS RS EN FILE-REE G i s RS
L2 BF LM T AT AN B RER R AL e &

EFF ARV H RN R ot G 3 B AR E AR

@;i4§j@%ﬁ§*iﬁﬂ’@?ﬁjﬁ%%éig‘ FEEA AT

FEAZZL a2 :.t%éi}'i:ﬁg\[;:&r!ﬂ rrg:gPF__E‘gj 459701}L?|~y§1
; |
LR b e e P W A e B £ 2 AL

< i B2y 2 Pl e, TRR SRR 2 R WL L

B2k FF AP ARERA LU

FREAGD TR RETARIEL N ELL P PRl P

30 Allison & Holtzmann, supra note 577, at 270.

¥1 1d. Pietrowski, supra note 10, at 397.

2 F g., LCIA Arbitration Rules, supra note 85, art. 21.2. ICDR International Arbitration Rules, supra
note 105, art. 22.4. IBA Rules on the Taking of Evidence, supra note 162, art. 6.6. UNCITRAL Model
Law, supra note 2, art. 26.2.

33 McAllister & Bloom, supra note 339, at 49.

%% The ICC Rules of Arbitration, supra note 2, art. 20.4.

%5 REDFERN & HUNTER ET AL., supra note 1, at 311.

3% Allison & Holtzmann, supra note 577, at 275.

97 14

% ICC International Chamber of Expertise, http://www.iccwbo.org/court/expertise/id4595/index.html
(last visited Apr. 30, 2009).

©

114



509 .o , e . Sl sl o s dk ok £ ' <
# 4 ’ ‘w;'hiﬁ’é- T éj‘.ﬁﬂ?)‘;‘*{’ b £ R Es @ i\‘}iﬁ-éiu%'/ﬁi‘l Bgho p ? T

$OERALB AT A EABEARG R AR EREET BT

ym

=
\n‘-
" oo™
=
4
>~

ERG I B O NBEEFTL L2 EET 12
B MBS RN L T E S L RETA TN AR N RALET 4 AL
FORRENEL 2 L gk L T L RER X (battle of experts) | o 3t A 0 F

Fd FARE L R TFTA 2L A d W R U BRI

A e 1 e AR R 2 2 O
-7 ErFFERTALL2ZYERR

78 B ;gg TOAH P R | %

| ok
Ko HERE AR SR 7T }g@:g:/\%—sgﬁ A e A NS SRR I L 23]

FRERPZA2LFRAL MHARERIVELEY L X REC RGR
i
m

%“ ﬂb 1’%94 e f\‘}'}:i—lp»k e %\.}lj‘{i’f— ) E]'J "" = _ﬂ %;1—"]‘ f% H ,\47—- s ¥ J}L‘ s i f\-}'}:i‘:» 3?" é—_

A FEAZAEB ARG G TR FE AR IR Fage P
BHPEEERA LRGS0 V- ER YR A Gk Y ERAF K2

JE MEZET RS ARAUEBENFEA L N ERT L R o d W EIA L ED

39 IBA Rules on the Taking of Evidence, supra note 162, art. 5.1.

90 1d. art. 5.2.

1 REDFERN & HUNTER ET AL., supra note 1, at 308-309.

602 g féi\‘.);ih’hi—ggi:rg‘&;/\ Az ApR R BB AEAEE Y - A A FE A legﬁ\

2L R e EH T I“%U‘Lé’a‘?i‘ﬁﬁxfﬂ’b% SRR Y 2 =Y TR

» 1?szlifj‘,’:¢\‘i"’fé_ o
03 Allison & Holtzmann, supra note 577, at 271.
115



3+

LE CRNETERL IV AR R BERAREF RS K 0 R

o

FAS A3 EPE > R A R A CFHEIMRETRUEFAAA TFEF A A

FH 2 MpE s BRI 4 E Ega M

=~
o
<y

B3 2 3T 3R EIMRF2ZAFTIANFTET RO LRSS A2 7R o d 30
BEP 2 EHREREIF PRl FARET w7 BN MRS E
FIAZ SR
¥z LIHEETFIAAIRLIALTHR

FE A2zt B I IR ORENRARELEER L BB L RARAE
FodF2BiRgiph &V f Rt Y g ST ER BEFRALE LA 2
FEETR BT EZLR TR #afiﬁﬂﬁ% BEM e
PR EANE o SRRz zﬁ@ﬁ%QwﬁAgéiiiim

ﬁi’kik7%-rﬁs@g®*n,%ﬁ% @W%mm“ S
hofd o smER A b %sz&qﬁuw P T
Mo pEREAH R BB AS % ﬁmikﬁﬁﬁ’f 17 SIS o B TR
%’ﬁﬁﬁ?ﬂgﬁizﬁﬁé% ‘1;wﬁﬁfi*§ﬁiﬁoﬁ%iﬁi
BRF DA ER &Mr;@i&miﬁ’}%ﬁl MaE L H R e kit
%Ejﬁti@?ﬁﬁf'E;f°*—#b’FﬂT*“*#ﬁ. NEREECT L
PRl ¥ TRFGLAA AL FHBREPN FERE 0 BT R e S R
PP RO R T E KR P e R N AFF R AR A AR
MRS B R b AR BRI B T ERESFE A2
PrFT R bl AEP —FRP PR FREEY B FE AP LER

FFERE IR T AMML B R g R FF AR EFE

604 Id
895 1d. 274.
06 Jd 276. B F E AW RBE T E T A 2 BRI 5 P AL A W R HA LR
T b4 IBA B H 740 S B HEPRDE 62 FeF mF T A B2 B iz > A
ﬂﬁimwﬂ%ﬁu%ig—%ﬂ%*ﬂﬁﬁﬁ@*ﬁ&%kiﬂ&ﬂﬁ’w%ﬁwai%Pk
£ 10493) 5 T 2 RAE Y P H A BHLZATA o

116



x\“\ g

ROFIM O RPR BRI EECRAZAEL 2BV REN S B AP B R

607

AR AN ERAZFA d N EIA TR PEFEAA PR R R
i X A2ZPFFE R TENRETETEQJIE2ZELFZ > P ?
BT B RE A E R N F RS AR 3
PIRERRS 1 PG ATRI T AL Rl -

Bofs o d NER AR AN TR FRHIR LS AT EY k2

FIF aFER A ERE S22 § o mFETAMMIBLE Y A2

hr

™V
e
oS
K

PR EHRETA LT R B R AR AT Y A

sz WA £ F R A s

i

AR R TEET A E L

‘*,m&

Yeg & pErs ;@E’ﬂfﬁ]iﬁerms ofreference)* EELPRARL R
EEEa Ao f O ﬁ“ﬁ*zi—g’-%ﬁ"h’ﬁ*ﬁ@’ g 3B, A A

i&iiﬁgﬂ%@%mmﬁ%#ﬁ—@%%#ﬁ”’ e ZSNEES VAL

11ﬁﬁi%ﬁ’ﬁ@ﬁif?}5

= ol

ERE R AR R TERL R E R R - o a R

PR g1 Bl ﬁaaﬁva%«n%rﬁaﬁﬂmzﬁgﬁﬁm;mﬁ
B RETAHNE LS ARz Gy F iR 3R o LRETERT
2 EABARR S B R L B M AT R G Moo bl REERA 2 E T
RPFT2ZMARS Fw2 G T E P2 R d R Ty EP
B RIS BRI ERE TR ER I F A T ARRER LT G AR S
FARE R d T ER N BRGNS FE AP R L REEERE S YR L

Bzt > RETANBAY A2 od  fonE B AN ERE DL L.

%7 1d. 276.
608 14
99 UNCITRAL Notes on Organizing Arbitral Proceedings, supra note 252, { 71.
010 1d 273, Bl ¥ 2 ] FE AN 0 H B
117



% IBA B 75 B 3 85 0001 % 6.1 G0 A AR Y T F AR

FEATTHN PP E TR GEREFE FE AR T o

'T’—;al 1&4{§’1ﬂ§\££1§#g:u/¥/
SETAAET AR AL ERA FRALLL G L PR ELT L PR
BIRIER . H AR R > MAEH B2 T RR SR RS 0 B R e RS R

i?\?fﬂ#@EJ»ﬁx“F\*mf’%%éiwéw A2 EF AT ER - G
REFEEFIIHM A2 §EANETARZBLTL BEH R AR TR

-\\

ﬁlﬁi&%*ﬁﬁﬁéiﬁi%iﬁilﬁiﬂ% Vo e mEEEs
PE RS HBL A ] ol N L T R

-1y F,uig"i& TR AR Fe

\1* il

Btk BLRETE e R B ’é‘-ﬁﬁsh’
R L TR A A R BRI B A RS S L BT A
%wﬁ?%zk,E%;%%Tﬁfﬁﬁﬁﬁf 3 A BT AR

==s ]

ﬁ&ﬁgi’ﬁﬁ?ﬁﬁﬁﬁﬁﬁxi»ﬁ’gﬁﬁaimﬁﬁﬁﬁigﬁﬁﬁ

R EX LSSy & w%%%ﬁ?#iﬁ@’ﬂ%&i*%ﬂﬁi;ﬁi
I -

F

R T A CR B z&w@@ikﬁ%%%iﬁﬁﬂ’ﬁiiéiﬁ

I FRFAPFLRELLLLREFHERS S
- ERALEBRNEEFE AP
BRI L AN RIEIRL D O FARBANIRE TR AR
LGB IR MM AR BN BER P E L Pt £ g
FLARPGFBEELERIEI R RAT AR T R AR

oo cHEE o @ RFIWR AT EEFRED

51 IBA Rules on the Taking of Evidence, supra note 162, art. 6.1.
12 Allison & Holtzmann, supra note 577, at 274.
613 4
614
815 1d. 277.
118



GOLBERERE Y 2R R ERARFLALFRF 2T
TALMEARLRAZ PP A F A B ET A R TREED
Ho LB ARTEELR R ARNE 272 #FY > TEREE AT AR
BRBE E FRARERMTR ARE T E S A RAE VWL
B2 AR F a0 S S 26()0b)F S G REE SRR %
numﬁm*%gg%gz&yﬁﬁ TR PR RIS FE A I AR

M3 & fd o FELA Y ATE 2 CH RRR P R s e

E=1

FRITRFAETAEEA AN 2234 B2 F 0 blder FF 4

AL EDEAR AN 2 B R P RSN N B L e B AR BT
,thf,égxgé_—vudv,%.”,»;i%ﬂgp% 52 % ez A e 4 2 2, 4

ﬂ@%aﬂﬁ§¢%19ﬁ”ﬁ¢%¢#m“

Fok RhERLALTEARL

J ‘
\ T

ENL AR e S %ﬁ@:ﬁ‘ﬂ%‘?ﬂﬁﬁ’ TRAEP R s F

. E

‘F‘ '
FLox4 'ééi"‘ﬁ&ﬁ%f,&fb %”ﬁi{,&i@ﬁ_zmi}gm Hino @ A
@g%%iﬁﬁéﬁﬂmagﬁ%¢f’%“ﬁX%x o § 2 425 P L

%Lrg;:g&g&yf&;u;,;qgj;g#gr&gf;ém’%5'1%;4“/DA\E‘*F'%@VE R R R
£8 0§ PR VE%F'“P’f‘fr;""“'ig"}a%fi‘1%'“"?"‘%*5’)'555%1’%@3
P A BRETAEIRRE L2 DN FAREFT FAN AR {
VLR ETFLRIPAL B WE T RE T A 2 AR R

R B AT T R R A R AR A R R AR 0 AT AT

016 See id. 277.
17 UNCITRAL Arbitration Rules, supra note 15, art. 27.2.
618 UNCITRAL Model Law, supra note 2, art. 26(1)(b).
619 T CIA Arbitration Rules, supra note 85, art. 21.1(b).
620 UNCITRAL Arbitration Rules, supra note 15, art. 27.2. IBA Rules on the Taking of Evidence,
supra note 162, art. 6.3.
21 Allison & Holtzmann, supra note 577, at 277-278.
622 UNCITRAL Arbitration Rules, supra note 15, art. 26.1. ICDR International Arbitration Rules,
supra note 105, art. 21.1.
03 0 A EM R 19 0F o
24 Allison & Holtzmann, supra note 577, at 279.
119



AR AR YRS R F A MRS LR E
BEMAEZ R RNV REF I FASFZE L PRUEF A FRE -
FEIHE EIANARBEORICERF LA FFARBELAF
BT et R 2 R AT AN ARKEE LN 3 B2 ¥R
REFAFTLB o HP - ARG A PR R A T TR
FEAZ-CEHMBIEL S FI AT ESHZ AR EIFRICFHN 1T
BRSSP A C BARTEEAR R ARME 274 F0T L 08
A T BERPERE EAAFE AT 9T FRIRHE R PR
Wy FEAGR ETAOBINAREE T Ly EET IS

CUE

1‘-‘9»3

S AT EIRDR R GERE T R MR G 2 b S N RS

>

T
BLFAAFEL G B2 mdBRR L ’é#éﬁiﬁéf&]ﬁs;féitﬁ%;z“ 26(2)1£ %7
%%@%H%&Hﬁ%M$ﬂ2%@x@%ﬁ§ﬂ§%M“%4ﬁm’£BA

W%ﬁﬁw%ﬁﬁﬁﬁ%mx66“@ﬁiq LBAFE T AD R LR

= r—

~ e 3 > 1 [
(N A ERU R S, k [ |
= | )

&%ﬁi&mﬁaﬁga%@@H%@ﬁﬁ#i&%wﬁiﬂ’Bﬁ%ﬁw
LS IR R PR A nxﬁ%‘«#ﬁé’a Fé%j‘,’ffr;‘ v EATEHETAR
MRS £ RRN LR = R BRI F S S R
HIFEfe PR FR AR BB S E R A2
B> -2 R PREEREICERDL CERBEZEFT T - e TR

Fr AR ERREL L2 ¢ mERFIELAR -

625 4
626 UNCITRAL Arbitration Rules, supra note 15, art. 27.4.
27 UNCITRAL Model Law, supra note 2, art. 26(2).
28 1 CIA Arbitration Rules, supra note 85, art. 21.2.
2% The ICC Rules of Arbitration, supra note 2, art. 20.4.
630 IBA Rules on the Taking of Evidence, supra note 162, art. 6.6.
! UNCITRAL Arbitration Rules, supra note 15, art. 27.4. UNCITRAL Model Law, supra note 2, art.
26(2). LCIA Arbitration Rules, supra note 85, art. 21.2.
532 IBA Rules on the Taking of Evidence, supra note 162, art. 6.6.
120



FETANERAEAEZ L ALNAR P F B gL 2T 6 FHRP
B> A3 FFHN BN TRER R R IR
Both T AR R g TARIOT gl 2 R R Bl B ¥

o

BORTEAL T M W RS EN R RS A AL L RG R W
BARRME PN F RS B R HET Lgd RE L)

B EGEAR R Z 0 F R EBRZFROETANAREELEIR AT G
1 IRERERERA T Lo P RET ER T G 2 A E R
o B FHETACEMEZAAR  PED N AR PR sy AR R
FoEREEER AP ERETARL A {n b N RE R TR
e ¥ RS ELEESET LE £7§_£Ajpiga,j§gggﬁgiﬂpﬁ
Jeg T AR AR 2 %é¢4*f§W,%ﬁ ¢ %Z%&%é&ﬁﬁ@

T2 FER A R oL — .y

Aawﬁ@&#&ik ﬁa& £ EF- EEF SR
PR A,,,_,.‘.,,,q.r—,| 636f~ ey
%":gi& o ;Lﬂ;%il}ji\‘ ’1E£ 1,,‘4"!1%-\]"&;\ 5},‘_, :}gm%;}é&%ﬁ xijl[‘g;{
|
FR2vapY e gr g ITFW‘%\&\%’U”WW #@é\"“gﬂv‘%‘fiﬂ,ﬁ%%ﬁ
Mo s bR A A - R RAEL T A SRR R
FA PR e BRI AL Bt en A,
RARETHRL T RERTE2ZE? - BFFa oz B F T2 BT
Z_HEARY T R YR TFI R N E T A ALz AP AR ER FE AKX

BNER-FTEFRE2T  ETARIFL 2 ERY S 2 FTAEFEITERZ

633 REDFERN & HUNTER ET AL., supra note 1, at 313.
84 14 312-313.
635 IBA Rules on the Taking of Evidence, supra note 162, art. 5.3.
636 UNCITRAL Arbitration Rules, supra note 15, art. 27.1. IBA Rules on the Taking of Evidence,
supra note 162, art. 6.4.
7 UNCITRAL Model Law, supra note 2, art. 26(2). LCIA Arbitration Rules, supra note 85, art. 21.2.
38 REDFERN & HUNTER ET AL., supra note 1, at 313. Pietrowski, supra note 10, at 397.
3% Allison & Holtzmann, supra note 577, at 280.
121



B3 X v L F R ¥ R R R AR S M S R
géﬁﬁgjgaﬁﬂﬁjgg TIEE A2 S0 Jb AR BB 2 B 2

WENH BB 2O BHZARNEFAV R AROARY > T 2 2d

PREANLEFRR TR EEE S AERRT R JIE T A b AR 2

TR OFREFHHL B RIERIF L SRS CBMEAHA AT o
J_t___ i_L%é‘ﬁ‘ 2 w %\.i ) 56}71"}; T:;. ﬁi___‘g ]"} ) ];| —{(r’] ﬁin‘} %\ v éf%“lf{_‘ig—\
WA HETEIRAPFE P 2 R AT RERY 1R BRLARR

FoWTik A O RERY FRALPEZFR o SEVRERL > PR R
B H AT Rk B2 B iR B £ 200
-7 PR BRELT

WL R R R 8 4 I@mﬂ%hM§%M¥2M@ﬁ®)

e AT EARE LA

@Wmé%in%%%i4f4ﬁ"12w

N Tt 2 mﬂﬁgifﬁﬁmifiﬁﬁ 0 IBA B R ik i 4
ﬁ%ﬁ@%M$7@m%§;ﬁ%ﬁﬁ¥%”$ S A A R
%\Hé~%$\E&~é@y@%£ﬁﬁ$oﬁWM%%@ﬁ Wz A i
%@ﬁﬁf#iﬁ%ﬂﬁ@ﬁ%fuﬁéﬂié%éé@ﬁ%%ﬁi@%gmogaw
ERR DA ME O ME PR RIRG G LR E M S EE MR 19 F2
RR e FRRL AR -
-5 BEH2ZBEEFEATSE

BETAG AR B PR SRR AL R TR

LG RARBHL S SR A R RS AR R 2T R ¢ g

2 REDFERN & HUNTER ET AL., supra note 1, at 314.

43 Ppietrowski, supra note 10, at 397.

644 T CIA Arbitration Rules, supra note 85, art. 21.1(d), (e).

%5 IBA Rules on the Taking of Evidence, supra note 162, art. 7.
122



Hra g g E ALl REESHAMALR o blde o IBA RIS 5 540 R @54
PAPE TIECTE RY PG ABLFT AL F I ARFRRETE S ST
FRFTABH AL GRS TR ARZL Y F L o B
FEARETRDR > FRRBRTIL BT AL L P AL AHFEARY

Hig 7B & g 2 J13te 228%

BT 2 B A e L F R A2 - R PR F R A2 R A A AR
A RVIHFEP AR ERE MBI AR AN BRI Z AR ER
,;xg_‘ \FE_/\W jzk Fﬁ—tiﬂi ]ﬁ647,1}w »y A2 ;;37;7 ,{,56;4.,.#“% LLJEPﬁx.{- =y

& Fﬂ%"V > F Aaﬂs" ;}7%»1% B2 3 1%' 1 I ¢ @Uiiﬁfﬂ’f']%" B % LRI i
FJL o B R IR R e B
BE ST A5 2 N R 22 e {@ ;@@wiﬁ% avg&:pw\u{ri— ME AR R

4}5 "%—%}’(F:QP ﬁfs&*ﬁﬁ»ﬁj\ ’ 14 ﬁuaﬁ!’&ﬁg}i‘g,,, ’k_‘ 35\‘l§648’f i“aé‘fgﬁ'—"’l‘i?—:?’ R

2R ERAE R LEBH LR BT ER

4 1R
%ﬁ%kiﬂﬁﬁmﬁ’wmwdﬁ% %ﬁﬁﬁﬁ;;www’* ey 4

ﬁﬁi?@ﬂ’%%”%a@i¢\ m??%%ﬁﬁﬁﬁﬁﬁﬁfﬁﬁﬂ%’

_.p.,y_

B R B T TR TP e SRR

Rl ZRr§R28 3O PHEBRT 2§ F AR ELIRLESTE
2V R0 R G AR RGE R AR R A B 2 A R E

%ﬁ%ﬁﬂﬁﬁﬁé’W%ﬁﬁﬁﬁﬁﬁﬁﬁi%ﬁ%ﬂﬁwi?ﬁﬁ’w
Foa o 88 s BARRE A RPN pM R R Bl e By - 22 £k

P dfd e B AP ST R R RELIE T @R 6L AT MRS

i#ﬁﬁﬁﬁﬁ%’fi EREEL LT T R BEE R E R g

NE G TR S BT AR AR AT S Bk kR T2 o

%46 IBA Rules on the Taking of Evidence, supra note 162, art. 7.
47 UNCITRAL Notes on Organizing Arbitral Proceedings, supra note 252, 1 58.
648 REDFERN & HUNTER ET AL., supra note 1, at 315.

123



EED -3 RN ALY AL S Sa A ¥ SUR RS S AR N S LR

FEAR RES L L fd o R R LR AR S B R

1}

AR Y LR R B A EE NG FARETER AR A F R
FHEEFAFREEFE S 2R R M T E LR BN RN TR B
F*'F“T’F#'Jlii?é‘é"r@iiﬁ—ﬁ;ﬁ‘—;m,; Y E TR A2 FE ﬁamf;*z‘raipp_% I &

Lfd mEEA RS R B R LR R o A oA 4R
IR R G AR g Rl F R 7 T L AL E B PR A SRR N 6L

2B FIORRITHRERLE R LY LIRE
i

S
;‘L

TR 6 S BRIk g 0 s 4 A e
"

“%ﬁﬂimiﬁwéﬁi%F”Xﬁ\ﬁin#$ﬁ£~i;§£ﬁ,@$ﬁ

"

i

‘i%ﬁﬁﬁ§“°¥ﬁﬁ§‘ﬁfﬁﬁvf@ﬁ§ R R R

l
y

%~%%ﬁw&?%§m§w.~ “;?‘%%M%iﬁﬂ#&m“ AR
'_-r"_.'?-' |

—

m7%%im?ﬁﬁ,@a¢#$ &ﬁﬁﬁ*&%ﬁi&ﬂﬁ;9erﬂ
PPREA LT R i;%,‘?i 4 g' FE iE «;ii&hfﬁ}}i;ﬁé B EZ Bk
r-‘ . I

AV -2 RS WRE T S
*éﬁ?’W%ﬁﬁﬁﬁﬁﬁﬁﬁ+%£1£ﬁﬁﬂﬁnjﬂgg¢gz%
FR2ZEFANBR ALY FED PGB ANEES f AL BB L T
?E‘Z]‘é’aﬁ’laﬁéji‘—-ii’;«r%ifﬁzij—a N T E T AERP R L R RE L
FRAB I A o AT BT R R S R R 0 GRS S AT
VRN CHRF R o L3RR SRR S Pt R SR A
RFARHNLF A ERL ABETY BFERY HFLLL L EaY
A BN N Y REETY S S IF R R N S s S IENL
ALR R G FIR B BT BRI R R R
X PG YRAZERAEFIN ARG T AL p RLFRE A HNER

124



AEEE A LR k2 ke

P d N ERBREFFIEAAR > BRLIEARG T T ERB R
oA R A2 AR EE R LB REEPETIERMES AN B2 P
REJNEFEE  YHP PR FE  FRREFRRKREP AR BRERY
LRAF A EF LG PREERSEES §E A IR RE R
AARP O FEFERMIURZ T FARRE R IR FWALARR BHFRRRE L 2
oo MO AGRE N RN A L D A R R AREE AR

B AN E AR L RTE S ER RN R AL R

“~

WM ES LRI G ML B o A2 BT MR F ARG
—

125



$I% RSP RAELRARFTLHE
¥-8 LYl ERHZEARAE T2 M

FRIERasm 27 B2 plo g egr > @d g f 3 AR i’
B QEFRT o B R R d BRI F R B R
WEFR G ENGEFTRR AR 2 P RRETE S L SRR B E R R
PP ETAFFAFEFOATTRARPEEFEANMRRAEFY 2RI F SRR
FIE > LF i SR P P8RS G AGRARF LR d g2 E s n i
Lz Py BRI R 22T > (8- HRMGFARY PR LR T
AERRDCHCREE SRR LR MR A T EET i
L N S Lﬁi“ﬁ%?amlﬁﬁﬁf’ﬁﬂﬁﬁﬁﬁ’ﬁ
Bt = b i 4R M2 S o Bl R 2R Ao v AP 2]
ERFLT A b p -

LR SRR PR P T
1958 & 4] T 4 B K e F\”P @ﬁi@;ﬁﬁ‘ra\ﬁﬁ“f’ - Teye

° d—HzPA[aZ]q_/HAﬁ*

TRRGRFRL 0 P k@‘ﬂE4$W?§% PR AR
ﬁﬁﬁﬁﬁ—%ﬁﬁﬁié’?&Jﬂﬁw&“*mﬁkﬂﬂﬂﬂﬁﬁ’ﬁ%@

FRAGRERFLED AR RF T BREL R TRES R € R

EHOXARGT HPpELERN KRG 04 G BEAPE Y FiEiA b
dro B AR N2 BHWG A1 T D02 01 fideo 2 O QiE R ORISR
EFRAFER FL T AR - Fe > AR R M ER T o BET
REHEMEE M RERESR R B YR R FRR N

— 2 3BT R S @R R e

%9 New York Convention, supra note 6.
50 PIETRO & PLATTE, supra note 39, at 16.
126



SRR R ARM 2 KRE R FRE BN 5 EH
T ZR@ESKGREHFR PRI ARFTI B SER - HP > 5 5 % 1
BO)FFEFRFRAEREIEF M AR DT FRAEE T RA > (DFRE TR
R B E R G2 oW FHE R R EE L R B HRREY IR
W ZERRRPF 2T F* RAMAIRG A F P R TERNER2ZE
TR pM o AT MR ERAFEAAREZEETEFEREDZEY TR
F2 BELIFRAEZER ABEFTAZ TR THNTUFL P RE ZRLT
oo HRSIPE P 2% 2 EFKRENGFLE G -

d R EBEMEEFBRT AR LG A REEX L EELF AR
TR P L R 2B BT AR o R ARE R AR 2 ek B R
%iﬁﬁ;nyx%{@ﬁ'@@éﬁi%égﬁvﬁ#&ﬁﬂiiﬂ°ﬁ&@
CER ¥ 3L %ﬁﬁwagi%&%gﬁ Wiﬁ Bygr ¥ REY
2 R zd%ﬁﬁﬁm%ﬂLﬁfﬁgfﬂ“_ BB B2 NRpE

, N
YRR G - B2 REE ﬁ* *meﬂﬁ&ﬁﬁmhﬁ*”ﬁﬂﬁﬁ?
Ykmﬁﬂmﬂlwﬁ’@i/ ?#Wi’&ﬂ”g JRA-2 F > A 2 A F R 2

FIHALBETIER L b$%_£u1%¢5w thﬁ”“‘ﬁiﬂ?“%

\\\

ERAPM AR 2 F AL AR EIT o d de ) 2 4Tt U RE RIYE T A
PRABIFEAAP R R T REREMNE LY Bt FT LT L SR
ko PREABEFERE > RIEX ACDEDFA BT LB Fp o A2 K- F
PEADOESEETI S ERLBERALE A KL R P
S8 LHONTT FESPRANERRERFLRT

BT IES B R T2 KRB R L Ed ORI H SFEFSIESR
1AM T > AR 2 L F SR E 4 - @8 DROBRED &5
F P IEE PR KRBT B - AR R EAGRP AR
HPFEE AN AP PRERAE S P P F AR R AP R RRL B

%! New York Convention, supra note 6, art. 5.1.
127



Lﬁ\]é%\&7iﬂzk£ xéi\ﬁg}:}lﬁ :i&f,,.,vi‘ 'éi\‘f‘/fl?j"“i\‘pri;ﬂ#\aﬁ\"
S AHCH B h B SR 2R B R B RBESE F L S

EEE NS A IS AR SR GES AL S RS L e O]

Br O ANESHELE AR TF LY S GG RRLFR a0

LT 0L A RO R KR

'l
s
=
=
e
(\x
;‘14
.
c3
S
.
priis
3
s
W

fiiﬁ@@*iﬁﬁwﬂ Hapgd A B L N St B R

T BRSBTS RS GRE R R R
SEAREN N s VAP AL 48 wu"’k’ HFEo a3 E # (residual

discretion) | ¥ & 354 L’«L?- I%ﬁiﬁ f'r W ;\. JJ]“A»SS BsEE— 5Td 20 Ep

3*;!{‘ f’i’; E R A 'E,';}’E' 2 ,3*;:) f'f ,pli\‘ )J B, l}gjé; f’k o# 4_1",:"]' S ,/] A ,/] P s B

|

=)
)
N
-0

'ﬁ'u
ﬁi?ﬁ’&ﬁ?ﬁ¥5€%”&M#ﬂﬁ§% LA LT

3

IR REE REE R ﬁf”lf@% i 656{9

EF 2899 f@ﬂhlv‘%\:ﬁ f%’%iﬁi]‘]ﬁ]m‘%\’] ¥ & KD
B Pm’%SM@v%%%ﬁﬁﬂ @iﬁ&%é?x*éﬁw’ﬁﬁg

==
™
AT
B
FTNS
’
e

s

bk’ﬁ' t 2 riﬁﬂ; ¥ ’“EI’KF? —-’%145" |A k2 32 d > LT\/ZF?&&{'F"”
KGRI BB o A T F s B RN RSN B A
AR FARAL R AR R 2 B2 AT B LR R 2 R

EER S S S ;X:b%\/f Plzo 2 7 e > 2%

&
i
(\:m

T2 W R >
i &2 By 3

=
R
PRRGREREEELR R it BB L R R T

%2 Id. art. 5.2.
JENKINS & STEBBINGS, supra note 445, at 300.
REDFERN & HUNTER ET AL., supra note 1, at 445
PIETRO & PLATTE, supra note 39, at 133.
Steven L. Smith, Enforcement of International Arbitral Awards under the New York Convention, in
PRACTITIONER’S HANDBOOK ON INTERNATIONAL ARBITRATION AND MEDIATION, supra note 61, 273,
282.
857 JENKINS & STEBBINGS, supra note 445, at 300. Smith, Id. at 324.
%58 BORN, supra note 88, at 117.
128



TR A RBWADIFEARE LAY BRIV P EHABRATE AR LY o
¥-% FIEF-FEDHETEFRAZER
Y- DERARZTESPE
EEFAZFIOEFHFEN2NFS5EF 1 2Fd o PIRFRERT R
FEAREREF PRI 5 SES [ F 2w HTd DA FRYSEREEL LD
AT KRR £ Db R L PR -
BSER IA(DAFRT T AU 2 - AR AR B R AN B RARR 2
* AFIEAD B E

@
Warz Ay B Fpt g2t B @ A BRI E 2 R 2T

/\"

%ﬁi/’%‘» B DB 7500 Bt et H
=

ﬁﬁw’v;ﬁﬁﬁ A RS DB ‘m& . aj_é-gzé; w2 & R (DY B

RS E LR R AR S p A

T2 BFEFEQOFF NS ER E!i(B)iE B LT RARA) A R

.zﬁ@ﬁ; SR EFRB L w0

&R RIS R AL A R ﬂ\urz "\. e A F -2 n

BaERE S F R R EL R @

2

ERF AP AP 18, ';i““ll By 2 /rri e H:pl s 150 595 R
}

W6 B AR Y 152 0N TR %\l‘mw‘ Rl n 14105 2 & p

B2 0% 304 4p 2 P45 - 2008 i 5 * Albeit Jan van den Berg & 1 eh2 6 12

5 PIETRO & PLATTE, supra note 39, at 134.

660 «“The party against whom the award is invoked was not given proper notice of the appointment of

the arbitrator or of the arbitration proceedings or was otherwise unable to present his case(emphasis

added).”

New York Convention, supra note 6, art. 5.1(b).

%! GABRIEL MOENS & PETER GILLIES, INTERNATIONAL TRADE AND BUSINESS: LAW, POLICY AND

ETHICS 602 (2nd ed., 2006).

O R B SRR R AR R B REIE 9D T 6602000 £ ¢

W BB G R R KRG (L) BEFIE 66 0 T 2502002 £ o JENKINS &

STEBBINGS, supra note 445, at 303.

%3 Karaha Bodas Co LLC v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara. MOENS &

GILLIES, supra note 39, at 603.51 3z 41 2_ ]+

5% UNCITRAL Model Law, supra note 2, art. 18.

65 UNCITRAL Arbitration Rules, supra note 15, art. 15.1.

%66 The ICC Rules of Arbitration, supra note 2, art. 15.2.

7 L CIA Arbitration Rules, supra note 85, art. 14.1(i).

08 Gihe o ¢ ER P RN 236K o

O BRREFET LN FE IR AT ERF Y A RREE WMEFTI LR PSR E
129

S



M HMHE % 2 - GAROTHE A AL L1

o4
,,m

CH AT > A AR R A

VAll

5

®
Wg Y sEE R o L B R et BT AP e
EAARALE EUNREY bR AR e ¢ g LR

PR FAARZE R a% 5% 1 E(b)FRZ 2 & » L

\m&
P
e
B
o
q\

J%ﬁ%iﬁiﬁﬂ’ﬁuhwi*ﬂﬁ Yiwgh\ﬁﬁ T BT Vi
FIRAfRIG AEE DT - BRAIEWLDT G REERE R S BOi L
AT E 0 BRER R A E g d N EF AT 23
Ho GRRARZRIBE T A REGR AR B RAN TR T &
REF* 2 2RRFFR PR D FRA - JEFZHTTFRALE REDR
BT i R € R iy JmA B iE S EIIVER S L B R 3
RfFxELD éﬁﬁumm"é$’"%d’ﬂ S NS TR RN

o

REFH R H S RRAGEL By ﬁ_&*ﬂ&m‘& 2 %

\F‘W

L ¢f ’_’L?L’—"T—'ﬁ fiﬁrl ’f”v» =Y %ﬁﬂlf\—»" /:»_.JF ﬁ&_ﬁi—’»ﬁﬁ'&riu

#”
Hd dp 8 B 5 2] R A B 0 im‘:—“ R FERI O
FEH MR NS mz% M%&%ﬁ*iﬁﬁﬁ% Enr i L A
A |
Bo B2 7 £ IR R E s ‘%%“”#W’ﬂ“’ Y 2

ﬁ%%ﬁ%iﬁwﬁﬁzﬁ“ﬁ;,jumﬁﬁﬁ AR E oG JRE R

NG PR - i‘v\(flﬂl)~l’9i‘+ Weg e F%ER € P ARRE GIAERH
Bt VLR B2 2 83 T £ 12 (reasonable) 2 Ff it 1% § 2 ET B RIREE R AR R
g REESE 3 S S A A\J P g2 B R e 2 N AFHFF TR RS RBRZAR
wEoad PRAREEBRIEIR AEHEAoRE xﬁ:fﬁgz A2 ST IR E o Tt ’;j*a?!i;}
it REaz o Tus o Tiypd | 2 Mg s H - BR = *2 %5 -
670 «“The party against whom the award is invoked was not treated with equality or was not given
reasonable opportunity of presenting its case(emphasis added)”
Hypothetical Draft Convention on the International Enforcement of Arbitration Agreements and
Awards,
http://www.arbitration-icca.org/media/0/12133674097980/hypothetical_draft_convention_ajbrev06.pdf
(last visited May 4, 2009).
1 g g., Parsons & Whittemore Overseas Co., Inc v Sociéte Générale de 1'Industrie du Papier(RAKTA),
508 F.2d 969,975 (2d Cir. 1974). Smith, supra note 656, at 304.
672 Kresimir Sajko, The New York Arbitration Convention of 1958 from the Yugoslav Point of View:
Selected Issues, in Essays on International Commercial Arbitration 199, 210 (Petar Sardevié ed., 1989).
673 JENKINS & STEBBINGS, supra note 445, at 303.

* Generica Ltd. V Pharmaceutical Basics, Inc., 125 F.3d 1123, 1130 (7th Cir. 1997). Smith, supra
note 656, at 304.

130



B RFAL N M g R R AR AR R F

<

NN A BAFTEAR T LT Ll MR AR LT L
LA BRI B F A TR g 0 A R R E e R

HEAFZRZERETAAHET F LB R § R AR H L L2 47

P
el
-

2 g 0 Rl- RS AL i3-S

AHED LT 2 B MBE R BRI HT R RO RAFER T T
W F A PR BAR G T o T B A 2 RN E R R 2 Y
AR RFER AR ERLEA - RO P R R LT AR A

2=
T E

EFSEETE RNk Qe AT E&ﬁ“wwﬂi\ 2 F LR

b

u%ﬁ%%’éﬁﬁéiW%@ﬁﬁﬁﬁ%L&éiﬁf Foh e M- A

LR L i7aie Vi A TR

MR LfEs HEEE |

ks
I
$k

|
i'h i
T T,

ﬁ??@*%wmhmr%ﬁﬁwﬁiéﬁﬁ# ARt A A EAK

~

2

iE —iﬁgm‘lﬁ{ 679’?‘\\%,—%&_35_1]:!:%5‘«@@ EFF%EQ ‘&fﬂ,ﬁ,\—%ﬁv’\‘ ;}';i“—-_lﬁ
g o

-0 ALREFRAEILTZE6]
MPAZREARBRAEZFFUE T FAAT A PIF 2R T T 8 A&
& IWEER N i 4v o b4 0 f Sesostris v. Trasportes Navales 2%0¢ » & § 4 1 38 A&

WA 2 L T IR T E P dre BT RF AR SR A AL TRPER N

75 Smith, supra note 656, at 305.

676 14
77 David P. Stewart, National Enforcement of Arbitral Awards under Treaties and Conventions, in
International Arbitration in the 21st Century: Towards “Judicialization” and Uniformity? 163, 179
(Richard B. Lillich & Charles N. Brower eds., 1994).
578 PIETRO & PLATTE, supra note 39, at 148-149.
7 Id. at 149. MOENS & GILLIES, supra note 661, at 602.
%9 Sesostris v. Trasportes Navales 727 E. Supp. 737 (D. Mass. 1989). PIETRO & PLATTE, supra note 39,
at 150.

131



@ .
AFMATE FAEA L R A0 BB R PR R MR AR S A A
TP I 2R o b4 e Malden Mills Inc (U.S.) v. Hilaturas Lourdes S.A.%

CEC T A R A2 B RRD S B R R

,%‘\

Db E B A 2 A e R B0 E 2 S AT T G Bt b g R e

=~

N

fv
»

BETRZHNEAEEZRIF P OEFIFRFZ AT LT B FEIRR
B AR L PR RN TR A BT REE 2 2 A

TRHEETRBF R AATANAAEL DB LE R T FFE RAPT 5

peek s AR e 7T BRI 7 2V A RS 2 i & o % Politek v. Hebei

S
(w

o)
N

-
AR Ry Y T R B S g2 - 2 ey

"L7 BN A 1) "ﬂ“ﬂ;’i, %:Q—E’ZE%_%WT?%EE ° ﬁ/ﬁr_ﬁ‘ EEEE AR

N
&

A RS EE IRy C et PRI TR

2B qpR B 0. | |

|

$-p :}Herc?fﬂ?fﬁﬁ lk" " Al

1 g et R ,L}fr’fr? Y ﬁgi A s TR
3 %

~4«>

|29

2 A AR AR LA TE %ﬁ}% ;%-r%fi A KA FPEE SR
REZRER - VRBAAPTOIREBAL L OT AN L o REHBFIE B R
ANDRETE 2 BT RR R LAl £ o

Jpt g § AR 2 R WO R B A RS TE DT ik 2

Wegom 22 NFFAFEYLEL L F P T2 42K - & Minmetals Germany v.

8! PIETRO & PLATTE, supra note 39, at 150.
%82 Tribunal Superior de Justicia 1997 Malden Mills Inc (U.S.) v. Hilaturas Lourdes S.A. (Mex).
PIETRO & PLATTE, supra note 39, at 150.
%3 High Court of the Hong Kong Special Administrative Region, 16 Jan. 1998, Politek v. Hebei
Yearbook XXII, 1998 pp. 666-684. PIETRO & PLATTE, supra note 39, at 150.
%% The original text: “a party was not given the opportunities to be heard at a meaningful time and in a
meaning manner . . . . A fundamental fair hearing is one that meets the minimal requirement of fairness,
adequate notice, a hearing on the evidence and an impartial decision by the arbitrator”. United States
Court of Appeals, seventh Circuit, 19 Sep. 1997, No. 96-4004, Generica Limited v. Pharmaceuticals
Basics Inc. PIETRO & PLATTE, supra note 39, at 150.

132



Ferco Steel 279 » # % % 2 58 # A8 % i dh2 B> GHP P g
PEAATEEE  FlAEF L yRA LR R 3 R EEHE e AR T 2 F

Bl e ) S % T AR ARA Y S BRI FRIBB TS AL

FEHRLWE LFEAIES L2 AT ARR FLFAAEL R P DT
PLLFEEG A F I E 2 FEA o

B B#RFFIELAD

MR dp B R RFHE AP T IR R E 7 B s A

¥

i

MR R AR R ER B M AE RSP RR ISP 2 Z LRV R
Voo Rk A B L P RAER S AP REr ERAKRE RER
%%ﬁgﬂ%%%%%?:ﬁ%%ﬂﬁ%”%wmhw%ﬁﬂﬁﬁﬁﬁﬁiﬁ’
B WA 2 R W&maﬁﬁﬁﬁﬁﬁ ﬁ%?ﬁﬂ&i% GRS
T2 F R A R 4 *i‘I‘MTQFGF\ p\l‘éix’rnlﬁ‘#g w:Ja%T PREP R R

Fu ¥ AR E’t”i::«fsia iz E’?i;%_a ﬂi Jiﬁ‘n'.l 4 sxrc R I R M
R A E - AP ARy TRgiLE I-i—ax BECERS A Tk
?*W*Mﬁw?’hﬁﬁﬂﬁiﬁﬁ¢4;ﬂiw%i%ﬁégﬁiﬁw%
Ao ERPHA AR AR EEF A L% At Ed G or B2 E TS
BRRE PR (TR A AR FUHE A B AT F A LR RE
B2 OB R F RS T R 2%

FIP #PRIBRLA
S0 RN ET 2 KRB (T 3 PR B B e T IR R T A 7

G EEERERNL A FRRERLERENES RSB LIRE T AR

%85 Minmetals Germany v. Ferco Steel, Vol. XXIV (1999) Yearbook Commercial Arbitration 739.
REDFERN & HUNTER ET AL., supra note 1, at 449.
86 WA R%HE %R 5647, F 205-209 > # B2 4] 2 5kAk > 2005 & o
7 PIETRO & PLATTE, supra note 39, at 156.
133



PRGBS LA g2 koA ki B el 2T RF 2 & £% - Harvey
Alum. V. United Steelworkers of America®’% 2 ¢ B> 42/ 2 * ¥t h &
AR ST AR MR RRIFEF AR ARARAXPIEL DA A 2N

PR & R R ZEA > @R S D ERRIEEA ZEF - KA o

BIRGRGEP R AR EF S P RFHE SRR TR R T 27 g e

)y

BB RARR 2 TUEFRRELRT] GRS S K AR 2 W R ER
PRGEE ZEFARREBMRA] o Flob > SRS F2 2ty By

R SR R A L R R LR R

BRAEL £ A éi‘ﬁﬂ#@ AL B ) 17 A T2 BT
@%ﬁﬁf%@@&:uﬁﬁéiAﬁ%mbﬁaﬂmﬁﬁﬁ ERERES Y
ERUNGE D Cy S 5'3'! M —? EL«}‘P 3 %u**i L %i}lj o |4 Carter v.

meoﬁﬂ’%ﬁbghmimﬁﬁg:yﬁ ST TR Ty

PR BT RS ﬁﬂ%ﬁﬁ’ﬁ%ﬁ%&\%ﬂﬁﬁ’ﬁmjj%@
CIRE N ERTEPI IR X/ S R \iéw, FEAERED SRR EALE
L HEAE] 0 P T F AR PR AT BRI AT

PlEBER T REMRA2Z % 2 BEEE AL AR MLET 617 32 4

688 ALAN SCOTT RAU ET AL., ARBITRATION 274 (2006).

%9 Harvey Alum. V. United Steelworkers of America, 263 F.Supp. 488 (C.D.Cal. 1967). RAU ET AL.,
supra note 688, at 274.

0 Carter v. Ferraro, court of Appeal of Naples, 20th Febuary 1975. PIETRO & PLATTE, supra note 39,
at 155 n. 32.

A PR A B ARR T T AER P NG *;:gw Lo d ¥ e RE - T
“r\”-ﬁj\i%':i/‘ls_/pﬁialﬁsz*l ERE ;f;% *Prﬁg %7? ,. E el ’i%r"v'é%\'ﬁ:i-?;b;f? v%ﬁ
R AINEE L AR AT HFRE S 276 ERERA 2 415#];\5 Siple o 35 AEd 7
..fé.‘%lg\l% FEAGERN o EATRNEZ AT HFUZF2I6FE A FEHRFTEFNDEESE A
PPt ED TREV ARG IIIESABZTHF L LT M ER AL LT EFRAE - F F
AEFGFRETET LD A RN ERRD > At H A 2T 2 ARk -
134



PERENREIEAAE R BREFEA T A2 L BERE T REEAAD
F2 FA B HEF L FRARZE AN NEEFEARLZOTELLORE
2 g1

BANERR NS LEF D FARRZFIRT B RE A A B R K
BREREFERTFES B - B AR EEP o B Sy EA
BT ORFEAESLI 2 PRBELSENE M ER > RS HIZE

GHRNFE A IR FR L £ FD RS 3 Tl

x‘i

Ao 3 RS D FARAZERF P Ra o ek 2 WA iERY § &
BEd o 5o T ERAR R BT % E ML R T bde i s
%riéﬁ%%ﬁﬁﬁﬂw%im%ﬁ Léi&a*ﬁﬁﬁ%vuéﬁng

2% R A R SR TR 2 SR N LT

L iﬁf 5 )%;1 ;{ LL %@& 'P: ;{]’;li‘ ’é z /( F ﬁa)}'}F ’%_:}7‘517 Ell s A
Y RE® F 6 f%i&ﬂuti‘%ﬁ ;%ﬁi‘ﬁmﬁm%%%@£¥7
| tﬂﬁp

ELFE - | n
$-p %Eﬁia:%g;ﬁhﬁw"w

ATATRF &¢§7ﬁﬁ’ﬁ¢f%M%&\ﬁ P E BRI
%ﬁgﬂ%MQ%’W%ﬂﬁ@%w”“mﬂﬁ**%wﬁﬁﬁ%ﬁﬁoi@ﬁ
T4 EFREELCE M Rd PRIk AL > FHERIGE Y

B AR RAREE A e AR T B A

O e BB B ER AR P RRER ARl RRR D AL o AL R RS
‘4% "fﬁu FACFARAEY BT ERBEINEL AT a.—#ﬂa@%w FRY e REREEET

FEZEFEPY AT RRIFERT A PR R ERENE L2 %E ) r*’]LL ) 1:%
1 &#é%l“‘%\ﬁﬁ-\ \aﬂéﬂa@mw» fﬁzz?mi’t PRy wd %‘T'\MT g ek
RHEEFRIEAFE £ AT RSy At E A PE S Bt %ﬁpﬂfiﬁ A
Tenet Healthcare Corp. v. Maharaj, 859 So 2d 1209 (Fla. 4th Dist App. 2003). See Rachel L. Soffin,
Civil Procedure: Arbitration and Discovery 34 STETSON L. REV. 251, 251-252 (2004-2005).
%92 National Casualty Company v. First State Insurance Group, Case No. 05-1505 (U.S. Court of
Appeal for the First Circuit 2005). Jingzhou Tao, Document Production in Chinese International
Arbitration Proceedings, in International Arbitration 2006: Back to the Basics? 597, 618 n. 69 (Albert
Van den Berg ed., 2007).
%93 Robert Pietrowski, supra note 10, at 384.

135



Ziiﬁﬂ\i'm_éﬁf *QT\694 f§n695"h"¢ﬁ]+f!696&""’§:G\Lﬂ,ﬁ¢031§],2—}‘m,
gg%ﬁﬁ?\;&’ﬁi\“&!ﬁﬁ/\ B:"":F'& @nﬁiﬁ-\ﬁ_ﬁﬂiﬂéﬁi&lﬁvd "’g‘i
HEOBAABETNA K2 BB EY cRA > RAZRERLIZER A

FHERY O RP RO IEGER TR LER R P ETREECF T RLAPD
o

ERE N ERVE: S NN WL

PR TR BT 5 LRECcF AR §F 4 LI R
EEFRHES PTG EF S AP RS R AT EN Y PR
TE T AR BRNECRILG s 2R R Ra B2
00 bap o RS AR A2 SR m;,¢1 LR e A A ¥ LD TR che
Qﬂ%’ﬁ%%*“gi&{?m%ﬂﬁﬁﬂ&gﬁi 2 I T2
g’%éﬁﬂ%iﬁiﬁE%§§Mﬁ§@ﬁ$ E%Jigt“% EF AED
Fah e mw . fﬂ#={M

Btk 3 R e g T r$ éﬁ%ﬁ (Rt SR ORI 7S 0
gﬂﬁi%%’ﬁﬁﬁﬁﬂéé%['gﬁﬁ@i%g&%ﬁﬁ’éﬁiéﬁﬁ

2 B R AT PR A EER R ks N T AT N

94 TnterCarbon Bermuda, Ltd v. Caltex Trading and Transport Corp., 146 ER.D. 4, 73 (S.D.N.Y. 1993).
Smith, supra note 656, at 306-307. Doctor’s Assoc., Inc. v. Distajo, 66 F.3d 438, 448 (2d Cir. 1995).
Griffin Industries, Inc. v. Petrojam, Ltd., 58 F.Supp. 2d 212, 219-220 (S.D.N.Y. 1999). Transit Casualty
Co. v. Trenwick Reinsurance Co., 659 F.Supp. 1346, 1354 (S.D.N.Y. 1987). British Ins. Co. of Cayman
v. Water Sheet Ins. Co. Ltd., 93 E.Supp. 2d 506, 517 (S.D.N.Y. 2000). McAllister & Bloom, supra note
339, at 40 PIETRO & PLATTE, supra note 39, at 156. Patocchi & Meakin, supra note 134, at 893.
95 Société Soubaigne cl Société Limmareds Akogar, Cour d’appel de Paris (March 15, 1984), Rev. arb.
(1985), at 285. Honeywell Bull S.A. cl Computation Bull de Venezuela CA, Cour d’appel de Paris
(June 21, 1990), Rev. arb. (1991), at 96. DERAINS & SCHWARTZ, supra note 84, at 276.
% Dalmia Dairy Industries Ltd. V. National Bank of Pakistan [1978] 2 Lloyd’s Rep. 223, 269.
%7 Tran Ore Company of Canada v. Argonaut Shipping, Inc. (S.D.N.Y. 1985), ICCA Yearbook XII
(1987), at 13. DERAINS & SCHWARTZ, supra note 84, at 276.
%% DERAINS & SCHWARTZ, supra note 84, at 276.
99 HOF, supra note 230, at 168.
7% paklito Investment Pty Ltd. V. Klockner East Asis Ltd. [1993] 2 HKLR 39 (Hong Kong). JENKINS
& STEBBINGS, supra note 445, at 303.
01 Fairchild & Co. v. Richmond, Fredericksburg and Potomac R.R. Co., 516 E.Supp. 1305, 1314-1315
(D.D.C. 1981). Laminiors etc. v. Southwire Co., 484 F.Supp.1063, 1066-1067 (N.D. Ga. 1981).
Standard Tankers, etc. v. Motor Tank Vessel AKTI, 483 FE.Supp. 153 (E.D.N.C. 1977). McAllister &
Bloom, supra note 339, at 41. PIETRO & PLATTE, supra note 39, at 157.

136



FRTPANELZATR G FFAEEREFES Rl g 0 TEE e
48 IF 2 ## ] (courtroom rights) ;> @ &% — *7 32 RELE AL BL > F LA R
PRABIREEMTPREFEFTAHTEL D PR EEd FEA KN
PEETFT SRR 2@ AX PR A2 R P B AR OGRE
PRREsMFEIREEI AN EREL > BH BRI FF A ME R
FoRBABLaERR Y ORABEITLERETRE IR B - A%
PR S 2 -

d AW RAERE R LM E RT3 AR R AR R A BRI B

Bl AR EF TR FAEAS LA T EAREE ST
RARA SR ‘“éi‘éﬁiﬁm’?rﬁﬁ EARLLFER L

[ S IR RN ¥ A %&iéﬁéikmﬁ R X I AR ]
- RS R L8R L TR E@ R RN b TS S |

TARASAEL LAY 2 P’*ﬂLﬂﬁéﬁﬁ’*lﬁﬁﬂﬁﬂ K3
‘ l

RSN | m_li
A i
$ A ﬁiﬁﬁﬁéﬁs‘w :r

|
, :

% Avco Corporation v Iran Alrcraft Industrles 2105 v B A v R A s B
ﬁigﬁﬂ’%ﬁﬁi%ﬁi%94ﬁﬁf ﬁ@%@imzﬁ%yﬁmH§A
ZRL O EHERZARN A EA S B RABRNR LR ’ﬂfﬁzf’i‘ﬁa‘
AFEFRNFRELFE AR §3 R AR R BTG AFE B
FABER AR LR TROPBF R ESZER FFL AR BRGEE 2 1

BEO A BB R R f A R R R TR REL R ES 0 LN F

"2 Parsons & Whittemore Overseas Co. Inc. v. Société Générale de 1;Industrie du Papier (RAKTA)
508 F. 2d 969, 975 (2d Cir. 1974). PIETRO & PLATTE, supra note 39, at 157. Smith, supra note 656, at
305-306. Stewart, supra note 677, at 178.
7% Tempo Shain Corp. v. Bertek, Inc., 120 E3d 16, 21 (2d Cir. 1997). Smith, supra note 656, at 307 n.
158.
704 Hoteles Condado Beach v. Union Troquistas Local 901, 763 F.2d 34, 40 (1st Cir. 1985). Smith,
supra note 656, at 307 n. 158.
7% Avco Corporation v Iran Aircraft Industries, Partial Award No. 377-261-3 (18 July 1988), reprinted
in 19 Uran-US CI. Trib. Rep. 200.

137



FEAVETERT EL R A ERE RRRT BN VARG

P2 B g A X R FIR RS T SRR AL PR RS B RS
TERANPEE SRR E o A T sk 1%

$4P HPRINERABRIEF TR0

0

T EREFALD ST FENARBRT LA FN EREER B

AEETERNBER- F T B AT BIES AGLE LT P T

l"‘\ﬂ

*
Fl o B A RDRFE FEAFRWAP P ARSI DR R INEHER 2

Bk BIRFHALLEEAEL RT P LA ERE G R b

Ry
N
N

QFTL P e AW kb A EPRREN FEAT o

R e R e e R E R R Y
i%ﬁiﬁﬁﬁﬁ’ﬁﬁﬁéw%%ﬁ&wlﬁﬁ’khﬁ S EL R 2
ﬁ@*ﬁﬁﬂ%ﬁﬁﬁfﬁé%ﬁgﬁé%@jiﬁi%ﬁm%%%mﬁ’%ﬁ

FRERAZER chARY o FER

[

EEAE 1 ﬁ‘égﬂi—};}iiiﬁﬂiﬁﬁ( é:'”éﬁ%lfafﬁlﬂ EFE AR
7% 5 Ty 4 'L«Lg ‘{g 'r;égi;jz(_%ﬁﬁ%*& P o f R R
WAEEEARET R ﬁ&ﬂ@m ﬁﬁﬂa I% EARIL G R B F 2 EA

LR FARAEZ LRHEER }ét‘iﬂ iz- BRriE R AR R - K 2

'
v

T F s FEAFENERESENEF I RAZ AR LT LER T R

AT FRARZELOFEHE FFAAR P - B E T EREEA D

T W HARAR AR R R FiEAeY LR A E L 2D AR

7% REDFERN & HUNTER ET AL., supra note 1, at 415. PIETRO & PLATTE, supra note 39, at 154-155.
Smith, supra note 656, at 307.
7 La Societé National des Hydrocarbures v. Shaheen National Resource Inc. 585 F.Supp. 57 (S.D.N.Y.
1983).
7% National Qil Corp. v. Lybian Sun Oil Co., 733 E.Supp. 800 (D.Del. 1990). PIETRO & PLATTE, supra
note 39, at 157. Stewart, supra note 677, at 179.
99 PIETRO & PLATTE, supra note 39, at 158.

138



BIFTRABREAIMEZ 47 - BMERMFT I 2L A ERERF AP EHFZS 19
R FE AR RRARD S FREABZRFRET B IBETHL o 7
BOoFEE AT -2 HBPpEEBRERAAL AT -2 2 TR E R E RS
B VALAZ R FEAR A B R A B E A s W T AR
PEERZ B FH ARY I8 EART EHE - AR Ao mi x 2 B
WG A ADST MR G o BRI AT ERF AP AR F IS 0E
CCREE G R ARAE 152570 20 EARAREE 2355 1770
o2 22055 1AOGF PRARMNEARERZY L& R

Z BRI R FEASP R E TR L BRZIE O BRFYLLREDL (X

jud

R AR B A B R A R o A R R GR e

F e el
P B2 Bt 18 0 3% 17 208t ag vt gl e e B U 2 R RIPE
Bif e d ¥4 2 g B ﬁ:f%?\@,_iﬁz;#fz‘ﬁi#g%’ﬁz‘x&%ﬁ#@z

o b e

-ir‘

4T iR { rﬁﬁ-?‘n'ﬁléﬁ\-:l!wé)ilﬂ']J
X

BARF o A mBH NG

]

{'1:'

o T |

= I‘T»/ﬁ% :

EHgESiEF] (d)%‘):*FLi E %U’Li B ‘%v HERRREFTEARFY

Foi Bgez e r

THGER ’ifﬁ"”k’"“i\'%]ﬂzzéz 1}\%?77‘}"&'@1&5/?}%'

(H}

N
EW
o
lal)

b

hs)

Plz. 3 R E

[k

B aF FARYTVRRARE PREELT R 250k

ARN2BE L1923 Ep P LB R EFETE  FPE AR TRPR L

FAgRERRE BT LB TEE X AR KPR R RS E RS
I et @‘ng fgrs ¢ 5 e pFA rla v g & 48 2] g E ll“'é”f']*i o B mA

1% UNCITRAL Model Law, supra note 2, art. 19.

"' UNCITRAL Arbitration Rules, supra note 15, art.15.1.

712 1CC Rules of Arbitration, supra note 2, art. 15.1.

TR e R R R 23 E 1T .

1% »The composition of the arbitration or the arbitral procedure was not in accordance with the
argument of the parties, or failing such agreement, was not in accordance with the law of the country
where the arbitration took place(emphasis added).”

New York Convention, supra note 6, art. 5.1(d).

"5 Geneva Protocol, supra note 54, art. 2.
139



PEZZRLTRERFANCLEN2NF SHEF 1)
Fo2de T LA AR B B ZETR 2 Mg o 0 R R R 2 T

Mot g2 Qe N LRRF 2 LANE A F i o mAEE 4] RE
FERRTT T mnr BRREE R LA A RS R
S BT IR kg2 — o ZRA o B d FILW N 55 (TR R P ARSI
FlzzmET o F AL RBRRE PR LG BRI IR Ty 2
T Al A R g W FBAE B2 (terms of reference) ’p% i1 & & F A @
Fr v AR ER 2 FE > FEREV R P e 2 BRI RLRE W
FARR 0 R E H Jﬁ‘/w\“v'ﬁ'lt'!i'%»% CEREE A W LRI B S 2 R R
TREAFLFARL A AT F o 5 L RBRL AR EF R ARR
M’Qﬁm{ﬂgwﬂw?ﬁ&ﬂ5ﬁ§ﬁ4 ﬁ#i%7%%’w%ﬁziﬁ

o AR LT AU ST TR FIA .

. A |i n = 7,: > PSRN 22, 72— =3 =3
Eﬁ\%ﬁﬁ :’dﬁtgﬁ fﬁ&baz%aﬁﬂm%afi

-

BEREGr e A %’F\E‘b«iﬁ; R

JFF ﬁq_ﬁ& E‘J“ngk
M%ﬁﬁ%W?ﬁﬁyiﬁfécﬁﬁﬁgﬂﬁ ““ﬁ%ﬁ’ﬁﬁ’wﬁﬁé
| "

= ol

EEHE o 4ot 2 B 5 AR FF*%‘:/%*FLE = F""%é f?é AP 23T 4 > ‘ﬁz g L

HEART BT A R RN B — g B RE T
U R Tl @A N5 R R § k2 Bl S AP AR R
Bk A @pd ALE BRI IRT 010 g AR g o

R TN S E - T O R A L

CEE R LR E R

AL RARE TS §RRTFEH REI

Arm @@ PHEEETCTE2Z A8 T LA FAERIE R 24pR

7
7

=N

PIETRO & PLATTE, supra note 39, at 163.

E.g., UNCITRAL Model Law, supra note 2, art. 20. UNCITRAL Arbitration Rules, supra note 15,
art. 16. ICC Rules of Arbitration, supra note 2, art. 14. ¥ #F X R®# 342 % 20 i% o

'8 REDFERN & HUNTER, supra note 1, at 87.

W kg rEa s MI T ARABRARRRNEIRER HT2 B S Er

720 E.g., ICC Rules of Arbitration, supra note 2, art. 18.1(f) "the place of arbitration”, (g)” particulars
of the applicable procedural rules”.

=

140



2R RARR R 0 M2 AR AR 2 BT A SRR
FHRAEDOREFR L9298 fp 2 afl AR g @§FF 42

LRAZFEPRRZ 2T A E PRI PR RARSBLE Y LR

Bad o BrTH#ES 2R 2 REFFF AL P R ER Y R Ed

BT 0 R EE B AEL ] 0T 3 0 R 2 fRA R Fla A [T Roen® 4

E O PEE WA R CHEBIHNRRFEFEL LA AR FBEEMIL -

- BREELONEE TR ARG G2 F B R AR I pr R 2
[N R e s BEaY 1} Paz BREHEF R T I NRICEAENRT v EER
PRIRILG 2 B Gl @ SRR 2 B (TR MR R B R PR 1R B A AR

v

B AR RN RIS P émmﬂmﬂt%;iﬁ?mioﬁﬁi’iéma

s

T - FTE %$$$4iu£m%A%P%ﬂ% PN

HE LA R e R IR T 3 ) L

Az iﬁ?%ﬂ%mowﬁ%ﬂﬁﬁﬁﬁﬂﬁﬁﬁmhmﬁ% & TR S

2

e

R N e A [;q;}é;;%j@,; «ﬂ\.o ib:gb_g o B ALR i

Y i&%él ﬁvm; LR R RIS
| .
A ) R ﬂ*?éﬁidé T Uw’wJZ@“ﬂéﬁi%H%%

&Wﬁﬂ‘
%m%ﬂ’a%mugiAgm&w;%xérﬁ@wwﬁy%amJ%aﬁﬁ
BE o FEARG - HFEIRAEL T LR A B
FoN PHRREEBBRBEMEPRMIPEZES

BEAR e o g TR WP e RR, “f PR P e S
FoEHE r FEATANBLP ERFAPRZF R FAR AR T
FEFTAAGAMNPRARA 2R VRRET R EP AR ZFIEEGRF

L EHREEEAEAR N SRR - B FEE A RERE LS

721 H x“%“’\‘:ii‘f/z}‘ml_g"—v\id éfﬁ rig #EA; v @ 2t F@J S 1\;1”—%*4{‘7:’ L
PRI HATE RN A FERET I B EH ?#E FAGUAR TR R NE EE T HET B

3 # £ ## (residual discretion) ¥ 4 T H_F 4£.4 4 (7 # % 2| %7 - PIETRO & PLATTE, supra note 39, at
133.



ok B R AR R T RT LG TR A 1k Bk
AT N S R E AR S5 MRS AR 28 L S LR
BEAP TR S TE 2 B R RR P P AR BT e
RIZpE s fr g afls TERARR LT O RFREEPSFT ARG T
FER LR S KT R A ez I BB SRt RARA AR 2 B e o B
F mAR

B3 AR B 2 B pE R Aow AT > ?ﬂb{“‘i\‘ﬁﬁfﬁ’%ﬂ RV

MR N R KRR o 3 R BE R SRR E G TE MR
FEFAR R 2R M FF A I TR R AP P AT R E R R AW
PR F RS G rLR o 2 B o At o R LR R A HERE
%éﬁﬁiWﬁ¢§;ﬁﬁaf@é%ﬁ;armwﬁ—#ﬁﬁs 2 Bp’?
Bk ke %é@%ﬁ#ixmﬁgwﬁgﬁﬁﬁiﬁ
TR R mzﬁﬁﬁa~%g§ﬁﬁ R B e A
%E%J%mﬁ%ﬁiﬁéﬁgté%ﬁﬁﬁﬁ’kﬁ?ﬁ'*ghfﬁﬁ%ﬁ

EHF Ed 2 %% ,4»]”“.&;& ]%Lbkr;\jj.#f" )@{451 X AG °

g L

éﬁm;’$ﬁ1%$%ﬁ&ﬁm§*%;ﬁimé’%@%@@%iﬁ
AR T 7 e 3 R E ﬁ“*miid#@ér@ﬂma’
M2 TR IER o A PR R T ARE R PR R F o KA
AT UG- LR REZRARACREER R O e P F kR B2
ooty AEHRESRFLFERTRL L HE S LS BRTIRE
B TR A R e A L 7 R R EERE el B e R
TESEVRAS BT R S PR A T AR ACRA HN RG]k

T2 IR N EES T P

\\\
<

22 E.g., The ICC Rules of Arbitration, supra note 2, art.15. The UNCITRAL Arbitration Rules, supra

note 15, art. 15. LCIA Arbitration Rules, supra note 85, art. 14.
723

U AR R F SES 1 E(b)FE(dFT AT pR “fr‘li * (not mutually exclusive) o See

PIETRO & PLATTE, supra note 39, at 164.
142



F2E AEREO2ORRMCERS LB R AELRAR R AR

L 225

i

!
¥-3 ARARPPFREFr 4 FESI LESTORAPFHERREHEI 2
-l RN IPNGES
AR N EAAFGAT B ERER fo PR A e g 2 5 F o AR

FRUERARZ PRANEPEZ LN T 2229298 FHBEP 493 K32

\\v

2 AR AIE B R FIRRERF AP R 7 R R R Rk
BIGHE A b2 B AT 0 RTR PR BT A 1998 EoE s T HY % 49 52 %
50 6 Gikfpa 2 NR S FLRTA K FRAEPRLFEET A
T 2 0 B AR LR e g
FAED T 5 T RRE P ra%w%U'-J ERVEVRBP T T LD

Fi4r Afh $%ﬂmﬁ%¢¥lw¢ﬁ“rﬁwﬁ§'thfﬂi%%ﬁf’

SRR LS 4@M§%ﬁdﬁw—ﬁ R SERYLER

AR Lok %’ﬂiﬁg | potk e gy TR

P g FURP BERRT 2 4@@%% AR A A
= | .'
ﬁ°ﬁ*ﬂ@%*r”@ﬁﬁﬁ%J\wiﬂ$’$M§¢“47ﬁ”lﬁ%L

HERARLAF O ERL S ERARPRIF S - LT AU R FARAgR T2
BAREETA e ER AN 0 R RIS 2 B S LR R R S
%‘FF Zl RO EEHRA LEE R EREHRBEP P e AR BIE 1 E 5 B K
WERFOPEFA-AZZEZ TPPIAREE v Ao EBZ TR AR, AR
FHEZJEFLY 0D -4 T A EL T2y T IHE RS R R A2 KRARET Y
(United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards of June
10.1958) % >34 Ak e AFPAZ S e L4 52 57 LiF2 Rk Ty, ¥
T EZREAK o
e H 1EY I FRERRL VA iﬁ“ﬂ“i%i&*%’ P R 22 KERE R
FeolBRETRITVHFARRE LN BR P2 E82 ‘F‘q"#@;ﬂ\?.ﬁ‘jii ??lf] ?ﬁ'/uavl-ﬁ;s\
B ERARS R ERRER R L R T RB RN LR L AT e bl B
T ETA T RS > B T 2 fiﬁ,_g;y;,, LCRECHP PR R R A NS R
B 6 e RIS B B S 0 SR R T G
R EW R KA R FFIREE PP E T AT RER §\; ,; o B R SY
IR RGPS SRR R 9}]9:]& HO1[ 82 AR AR o

Bk~ TR R2E4% > F 5607 s B2 IELF > 1994 & -
New York Convention, supra note 6, art. 1.1.

143



GARATA BT e R R e ek e P R R TR 2
RHEFERREFEL BLTR TIPS BES S EEERE 2
BCRASAAIIE o VA S B ERG 7 B T R e
P g sy EARMEN R EARE ERS B R e
BRAAFR A RS ERLFMERE LR ATIEREIERD

FRNE AR R TI0R TR BN R R S § 2 U

#b

HF oL FRARPRBELEFAAARREP, > RED P FHTLBANLZ

A B R TN BRI 2 R dp gt B T R R e 2
FETRER P 3 T BB T RPN 2 R R R
T ML Ay B WPfﬂﬁuw$?§gﬂ§iﬁﬁ%p&ﬂW%¢%ﬁ
1H§ﬂ%’w%ﬂ§%@ﬁ$%%é47%41ﬁ o TR T
R A2 % 2 MR ”*ﬁ”?%}”fi%Fké%ﬂ%?wﬂv

L CTE TR P @%ﬁqim TR EA R PR

SCSCIR R TR TR m ' l
ﬁ*““?“lﬁﬂvﬁﬁﬁih%lﬁ d o Iwﬁﬁ%?%il Mmoo RIS A

‘1A prar
2% 3870 T4 Tk

%

“——‘F"{”}F’“%ﬁw*% A SN o o
2 J&’?%zéi\-f‘:‘«pifﬂm7i£§ﬁ§:§\ ile‘%Hy,Pj; #gj;ﬂkofiuﬁ;égzgm’,\ﬁ
o RARINA o 3 e o s WA HETT IR A R o R
ReAt R fE 0 R Bt 2 s BHAHE S BEFEALBEIHAFLELE o
SEEAIE LB A RABRZ DT RN & BRE- HmiE o

JE LT R A 2 AGRE R AR M L GRE R e E R

PUARiEe AT P L RARA B AR MBS b > MR R B R A 2 B
E oo MM > i B 540
AR BRZBIEHBA ) PRERAK T 7801999 F o £ kp o THE LR B
£ F 2047 aHE NEST 1999 £ o
ngrgif“l’ﬂmgI%Zﬁﬁiwﬂﬁﬁw%gTFwﬂﬁ’w?xmﬁﬁmﬁﬂiﬁ’i2%53
9 bﬁﬁ 51 ﬁ'?ﬁ L‘PU% ’ ﬁﬂiﬁ]‘ﬂwl‘éﬁ"éi\‘l%Tﬁl_ ’ﬂ%”“w\?ﬁl'g‘?’é}ﬁi"??} ’ ?ﬁﬁ:
BEARRENF > And PR R B REP R B R T AR R G s MR
WHRETGHTSH o F 9952005 £ 8 1 o
B0 o g mM AT 380 o

144



TRAZFAFEES0OH FFPFLEN20% S FERE > OTRREF

(B2 AR T BB Ed e 50N 3 e S 55

%
#

?\E

R E A B G R B T AR L - K R

ook
>~
13
A

’
-
o
W
2
%

23 5:_Lgp%Fzﬁﬁﬂb % i\ggAz;_%,%wﬁ
A2 ERABRAERBL 2 THASPF Ao A H R FE R At eD
B

BARAE T B R BRAWRARAGFFIALO9UFF AR
EF W ,é:—‘rkf o |

B F AR R 5 % S0 EY SHLARELYDYE 5
CREACESRELL R 8 L N LIE ﬁ*°?lwﬁﬁid%iiid’

HE B TR ﬂ@#%ﬂ%’f¢%wﬂﬁg‘47@¥2ﬁ%i’§

=

0

[

BRAEEIRFT LR IRFT EL T A 2 RPERE LTEG ARG R

i

XN

T I“' SR - 77 X z
Hlrz KGR BB KGR LT g%;%ﬂ Bom 2t dEG2 £ ke
hfﬁﬁp

="

IS T R o 1
oL AR m

F—I

I"LF/”'FF -&EZ. ;\'mlé f&’? 2 R
$- 5 AfgdCohc Wy mh

$20 BHESKREAAT

Gy
Ay
b

ﬂgxwﬁﬁm“SOﬁ“3?m%iF$14i—*’ﬁﬁﬁki‘
BREA L2 TR ALGF L S A FT LRV P LT FRAEE
FoEs T ARG AT d 2T 90 9E 5ES 17 (b)
ZHRIHN P PEREERAREY FE AP AL SRR T2 B A
FEATERD EFARPRZE 2 ES 1F A MW E 2 2R B .

AFTWEROTREIALGF LA F > FHE BT G RR FR2 - AN

=

Al 15 BB Efi P pa et e TR I REZT IR RN Y

DXESEF I RAOFZEFAZ o AREEEEY TEFRE | 214 0 B

Bl g @225

TR AR R

B0 A g
145



APy gdiRgep o oM §mA | PER R2EMEL 2P
ORI R R I A 2 LB AR KL AT
F-F NFEFAHTLAW PR LRRA G HERE
ﬁi’ﬂwﬁﬁiﬂﬁﬁﬁﬁiﬂm’ﬁé“%ﬁﬁiﬁﬁiéié’@ﬁ
FE AN E B g 2B PR KA A T F R ARERT R
FUREAARARL AR B RRAR R FFFAALMY
iﬁ’@ﬂ@wﬁé$19M%L’%%¢pﬁgﬂ,iaﬁ§@§ﬂLLig
ZARBEFI N TH G Rt 2 B RRP] R Rl 25 R A
PoREBRE] Y RBRFRIBE PR NRAERY § 2B o
%@@1Aﬁﬁ%@fé{~ﬁﬁ%W*%WﬁW¢%iﬁ% I 4k S
ARy fER L éﬂﬁt“h$ikaaﬁﬁﬁg1azﬁ§%m’

g%@%£$7iﬁ§%@'”@£ﬁ”ﬂﬁiﬁ «m% ¢ RRAEENR

%R | Vi II 3 F
L3 hRREERe - 7 %gﬁ%ﬁ’ﬂ@o
=1

ble AR A m&ﬂ B 14%%1%£$;

"y

rﬁ@%ﬂﬁf‘ﬁ{}iél ﬁéidﬁ B R e SR

”4i$ib%1%?’?‘WﬂH%'¥50ﬁ¥3 uw%wﬁ%wﬁqwﬁﬁﬁ%iazﬂvﬁ’%*
40 ES 1A 35 THRENGRELTARETAME AFEANPRABRAALEZ AR
H o2 HH R R o S R R e T B A R A g (A F R B Y AR L
PEA » P RS ARP RN S0 EY 3EBEEY 2 5 0 LA RAFERFE2L {ER
PEL AV 2P EPLT B A R E IR L Y M F 40E% 1385 34
2B s 0 LR .

iﬁﬁﬁmh&9ﬁ&r_ 67T A EX AT X A2 R AR RS S REE 2 FrEE
FHA TR IEA 2 B RGP S A R MR IR TR AR B2 F a1 PRI H g2
T FhELERAL %‘Z‘\ﬁ]”&:v]‘ja‘,}l;_;?‘;}%&%?/\—l-:_&{ 7oL Bﬁ.”’??ﬁk_%’-ﬁ%@’{)ﬁ"‘;{ 1
—t-p~ztwep Lz p L Eif“i\léé‘!]’;" ,%§€g_§l,§1§,1;;9;‘fﬁﬁu}g, ,a%\,/\
lbﬁjﬁ&iﬁﬁﬂi%g’&%—iﬁﬁﬁﬁﬁ’ﬁﬁk*%%5@&&&#7%5
AEBRERTEPR AR FE AR g?'r’ii;,]&”?']‘iﬂ,oF’%&}Jﬂ_ﬂm,z— ’fﬁa‘;l‘rfl%ﬁ“
W@wﬁ#imdai’"ﬂﬁ4#fﬁiﬁ4wﬁ VREAPEZLERETE Y - LR
BoARIIFAGRAR Y FACTRER T LALAFALWE 2 RR AT LT /PP I F
A NI R e 2 o F &A;}ﬂg%,, fr‘%’ﬁé?ﬁp\xﬁrrﬁf‘“irﬁff AL RIS L S -
AR ETFF AP HpE TR A - LA R A %u%_ﬁ‘j&?ﬁii;’%"“ﬂ‘% o A
;1 WE 2 PRANELT IAFFEE L A REEFMRES 2 R R AN R ERE

,iﬁfﬁus‘:ikﬁwswﬁﬁ* AR R SHEHFAIRIALD BB AR 02
"“%‘ﬁiﬁa‘%:}i%if‘?fé ) T mbwﬂé\]é'gi«rﬁd v FEEA Y AR #g A EFTH W R .
TSP EE TR REIH 0 F 3500 ¢ EARB AL E 1999 E o
146



Plk g f X RR2ETEe S EE S A L] R RPRERT
SRR FIRMTE AT AR R AR T R A
T OARTRBARTE B VEFRE FE L RRMR
PR3 g2 N E 22 2R TR * 22 2R AT T2 R P e
etk N FPFRE L ARR R TTA B R0 P R ZE L R
r%i‘ﬁ“%ﬁﬁ%ﬁiﬁ’ﬁwi%i%id§m°ﬁk%¥4i
ERTL g AR AFPRFRPEREC S P g EAEAED D
@W’%i*%“ﬁﬁﬁiﬁi}ﬁ%ﬁﬁﬁﬁ%@@ﬁiﬁ%,ﬁﬁ
Fep el Ry E A PSR REFT YA 2 B Bt AR A B
Mmm@ﬁ%3m0&¥@ﬁ4¥@§ﬁiﬁiw§ﬁgﬁw%ﬁg
M%%Wﬂﬁ$ﬁﬁ%(ii%%$;iﬁg)’mﬁﬁggﬁﬁwg
%é“%%mﬂﬁfﬁﬁ%MM%iﬁﬁﬂﬁﬁﬁlﬁmW{@g~%
FELERNETEFR '?r“i"'r“@g‘f* ff»f* R S P I ML A
ﬁ%@iﬂwm*gﬁﬁﬁkaﬁmﬁﬁk Bl g ik AR
A B B HM%H %%i’&ﬂiﬁ

r B

ALY H 106 ERILFS 4N RS- L fE

F(=) #0325 50 % 3 o2 gi&%—%,%&féi\;ai
XU F 39 EUE IR S ST EETE I I R o S AL
Iy ARA o AT B s w b FE e B e RP R AR
T2 BAEE o R EGRAPM AR T L 3 FE E A e ARE
PR RGR P £ 28 A W AR F T B U5 RARA 2 2 Ap MR
et AR A Ty BRMRERLT AE W B 2@
PR T L o (2 ) AR ANEGHERP AL E RELREALY
(ICDR) %% Rk L4 T > p i * @ £ 2 32 @ip M ARS

147



g o X AEWRERFT 2RI FRPFEHFBFMIARAT ~
2003 # 1 % 1 p 2% (The Commercial Rules of the Association, as
amended and effect January 1, 2003 ) ---i&pt @ 3 > H|¥r A2 @R L F
P B P EFREIEEIAREZP AT E RS

L ETEHE RET W RO LERA L RPBE  MRSHIEEEE D

AR BE (facsimile) 3 i » 305 £ 2 E 3V o X b
B AR R26 20T 4 Ewd T AEd 2fF Wt

REARBoFFAFE T ARNLBE BT AFED 3% 5 v¥

FEAFP ARG REA NI R o REARNBPRLRALYE

AE TR LR S W S e R e A PR F A 2 B A e S g R

3 pmR T A AT S S g s

SEE L LG B BEAR 20

et A RE Y AT ﬁ%%%%éﬁ%éoJ
' F

m |

PN féﬁ%aqp’;—@%ipr i IF

w

| R A %%}‘ TN E R

W
1y

1)

RRELLF R é’éi“&*ﬂ%%W% IR A
S B R L REESE P A SRR M L R T 42
B MR R e N2 BRI PRI A 7
2O R B AR R LR A L A R R

TE)AERF2 F A Ta gL FE A > LA E VR GhRd g2
2 QN AP RS N RAL R AR RGBS LW
Pk B ABEVRECS T RT o p RS S Boptua i
EABA S AR EPREG S IR "2 AT

(B)E % BRGS0 2 3706 % = L - EDRT - # £ o2 &

148



Exd

I

=1

EF TR AR~ TEE o THEEEF  FEESN 27
T BE | ox B AR AR B2 £ LfRianiEd s 2
de I ap o TBE  EE s BRREE e e o Y RTE D
PR THE  Ed A FEARBUIN PG RREEEIREEL
FEAR TR T RIERPN 2T HLEAE LA R R

fEflzdhyy o A EEY 2O o (T)FF Tt REETR LR

BABPRENS = L - ERR N R REREFZN G &L
WAvhs g0 FlQL% AAREM AR IERET £2H P A

v

A ORARRRFARPRZET LEF I RTRTLFF A2
> »jjt‘]éi\‘fi};‘f@g;r7 :i'jg#\ _E'é{.’:iff'f F—:i,l}‘]m 5}‘?"%“; A F
2o EEF RS ?é&ﬁﬁ7%%’§ VBAHE R LA

Pk g e N
i |I.i b IF

N
’ I.% I

B3 % 4 ’ -l'=""
E]’“b

|
&ﬂ’${;~ﬁggaﬁw gﬁ Qi*ﬂ SR ETRE

??ﬁ)‘f“i\‘ @?L-]K'*_:f ‘-I ;\.g]-’fﬁll /Q.)g ,4.:r_g—. % o

argﬂﬁéikh&7ﬁ§_i;;ﬁggﬁgifug&;

"% FedEx #i8# 2 ICDR i 730 fp 4 4 v b & Friddfe s 2 se b »

~

%E\*

BOERAPH AR i il @i PR T EER 2B (TR
4239l £ 080 27 PRI FET oookk 1158 42 2850 F A0
AE TR BT R p BRuARE A RLAFF DI a e A1 4R
FARBRAFARF OrFE L RERRDPF AL AL EZE o0 A
W SR REAE > AL A BT AT PR N R
2HETHFEAE AR T2t TEEF B IR A RRE L L
BREAE2ZErEA E TR L 2R e RARE R

149



FH T2 REL o JRERPFER 4950 EZ R E A NE A o © dowi i o
{ﬁéﬁ}i%ﬁ AEFAEFZRPRBRLIFTEEIZL TR
PSRRI L BRO P @A) F 85 @ p S R L kA
Fz ARz iy AER e T F ) R TE S B

=2 %‘

S P

FRE LB A R AL T SRA TP AR

Wi

Bodod WA U AT B LA TFARAE D FF KGR R

MIRERRCAHA GRS A LGS PRAJL LR AL

>

G PR R SO 3R 2 B RS R
AGRE B RS B AR & LA AL BT LI
B R R L i B P R 4 R
L E R Rl R B e DR A R

¥R BRI BAS Y o

| ~ ) h]?

RSNV ER 3L FY X Rﬁﬁ;'j
#ﬁ’ﬂ@ﬁﬁéﬁgai‘éﬂﬁ’J @$1&4mbmﬂi%
?’ﬁﬁﬁi&%ﬁgiiénﬁgﬁn%ﬁw§ﬁié%ﬁwm§w g

SR AR EZ TP R ap“¢%A%¢L§ﬁﬁ Td ot 2L 4

BBEERF AR ERAT Y 618 AT £ TP A R

Tk AR AT AR B IS R R A w2 B B

-m7\~
ot
s
&
¥
(\

bR AR LM R EFE e AL S
Hijg 2 X MU AP w2l s m AN BE %8 LB mE 1
R R e S T P L SR EE T P

FIQ°J

AFFAMPRZEES0ES IHETFAEZET 0 ¢ B PR sy
150



VREERRBAERANTF2Z AR @ 3 FARMUFR AR B 2R A 2 8 BT
FANPRAAE? B AR FRIF AN IARE VL IFRAEEF F 4

PinRRZeRg%k J AFEP PR TR LR MeEZ FRyF ALY

E

CREES AL R EEEE S T L LR SR I
B2 g r F R RERERUSNFELT R FEA LA L E 0 F
G gL EERB R E T ARER R SAFPIE A GE L ERAZ R Ro

BEARAFF AP BT F A R AL RGN RERA Y
ALRRZLE Ra " BRAUNEEALRARAHEFRERZ - FHReFE
TR E AP FE PR REEL PHERER RG2S S50ES 3K F R

2 AR - Wi“*ﬁ%ﬁﬁfﬁ%é (FiAR2 & o T FEF

Lo AW s AR W R ﬁﬁiﬁﬁﬁﬁﬁﬁﬁﬁﬂﬁﬁﬁﬁ?

WA m U HE ng\ﬁ*ré:%@éﬁ’gﬁﬁamﬂ@wﬁﬂﬁo
A, 4 “ . 1
PAREW N ,
RS SRR ) iﬁ%%iﬂ@%ﬁ*iﬁ%éﬂ PREHEYE

Az AR R SR iR S K R BH LT EF AR

b
e ll
ié@éé%ﬁéf’w@mn;« Tgﬁﬁ’ﬂ‘

Y- K M%ﬁﬁ&ﬁ%i‘ﬁizﬁﬁbé

Al B AE S v kL B

V

—ﬁ:—*’-

ER WS 50 058 5% m% M§&\mﬁ HREAEEFE T
LIS FFAROAF GBS BPB B P EEH2HTSES 1)
F2ZATRDRRAEE RAAER c RAY S W RBARLFREFEAZ9T B
FAALERFE BRREWHRE

ARBPRZBLOG20F PRI " TEFEA AL ERRERAER
AR R A PR RN R H RGP 28T PR TR
ﬁﬁﬁﬁﬁyéiyi%i@ﬁéﬁoﬁﬁ’“WﬁT%W?%LﬂﬁkﬁLﬁ

B2 b 7 “”r’ﬁ r]é%\h,zJﬂj\;}-FlpH{? PERLE PR N I ki‘éﬁ‘w“

V6O oER mW AT 5058 5
151



FHETRIDE R T 27 IR SR A EA o
Y& BRZNHPFPHAERRANANRLESH
AHEAR YN H T E SAFP R SR R T g B SR e

SRR P ST TR AR B

FEF § W F I E W A8 TF G R AGR e

FeohEtLPREEI > FHIFRAZ LR AR NEZ2 R4

-3 nEEAEZER

Fo FUEAERLERP Y
%ﬂéﬁ%ﬂﬁiiﬁ%}ﬁﬁ’ﬁuéi&iﬁﬁﬁiﬁ{?éﬁ%%§

,ﬁwﬁiﬁiﬂﬁﬁwagvjﬂabﬁﬁﬁiﬁﬁﬁﬁiéﬁﬁ%%%ﬁi

G AN R S R Aot PR ARk SE R

BEARSE 2 B d o A EnE fbﬁLj;%Eﬁ‘;i 3:&%1% FoaEEHFEIR

SRR A *?m?“*W%*@ﬁ%é%@ﬁ?ﬁ&ﬁ@%&n%

N’J

R A+ % 2 2 -5 d o & 73; ﬁcﬁ* ‘,&5\.&3 FAEEE R

ZEE Ay FHEY A2 a8 k%ﬂ$%jﬂ%@mgﬁ@{ﬁﬁ§i‘1%
fo kg %ﬁ gﬁoﬁw,ﬁ 3 ARE R
2z B ?mﬁ%@»%ﬂLiiﬁm&¢z¢H >wféﬁiﬁﬁ,z£ﬁﬁ
FEAAASE Y l@mﬁ*bmﬁw ZAEF RIS KR AL FRALR
Fo AN F SEF LAOFKZEF c RARZ AT 0 TERE - fF

BB E R T PR R R OB R F T H o

ZF BMEFAHTZRPEREALAE BRI G HERE
FEFA QAP RRPAARS BRZOD T G/ HE R G E AL
ZARRARFEPN F A E B RFAR I HRENE Bk L FRREES R
FAAAFR T ENE 2 EFALIAHOMNFTEATS AP LB TARR
s Borpfaide L2 2 RO PEREAMEZFRF S REFE LA SR
FEFF A ERPRPBALLZ AL -FFATERLAENT R TR KHL

[

B2 REZARRRD NS R E A A Y
152

Az LA B



P
~=y
¥
I
e
he
i
2
F_&
C

*ﬁﬁi%@o%&vﬂw%hm;L@ﬁﬁiﬂ%@u@
T2 BHERP LR F AR A ni A e
Fzik FESAYTEANIEFEEARMIG
%ﬂ@%ﬁﬁﬁémﬁﬁﬁé’ﬁﬁé%*$%ﬁ%&w%*iﬁﬁ’é%
ERHRFFEEE BRI EGL PP A FRFREC AT LI
BhATLVREREZFLFA REZRET Tt 2 BERAN o fE
LGP A S BFEE AR AR RS W2 i rUp et o 7R g B NSRS
PPl R K e fRA 0 RN R o BTG A B e A2 A TR e
A B LR - LR LB ST AR ERERA LR AR
ey FABERARS 2 EER N z% H /‘u%a\Ef'?ﬁ’a%’i"?g'?ﬁﬁﬂiiiiﬁﬁi@f?’”ﬁ
EAR e N DR f;:a.,i—"’\ﬁ_ﬁ- ‘I{?Pﬁ :,_éiﬁ?é‘n{é_ Politek v. Hebei %

- E iy g TR e R R N

e r'. | |
"\/dgﬂorgoqaﬁlon v Iran Aircraft Industries % # -
O &

]
ar |

%ﬁ**“fﬁw’wﬂﬁﬂrﬁwﬁ

TedR L0 A HUE P & A

RN EW RS LXE i

+ f r i F ’:n—ﬁ"zz:am =4 lﬁié' L U
|:
IS = R FIES i) = ﬁbavégiw,;gﬂu,gg;;'{w%w;\shw&\g&ﬁ*

[FR N

e
fm

FAZA% A HEH G B ﬁﬁg ’i::'/i},? o 3 Harvey Alum. V. United
Steelworkers of America % ¢ > 2 IR { BB TIIEF RHEEZ BT 2 TR
Jedt K B ARR 2 W F RGP B € 2 B TARR BHEGRA] 0 P T REFERP

R ARAE R K2 A AR o ¥R > & Carter v. Ferraro % ¢ > d >t #
et PEL ey A te A2 NN EE R oG F A AN AN AR
L &I A MR

A WREOHFRRZERE BIEFRIRAEFERAMRZ TR A TL R
fRA-le 2 BoaF o FEAEIRS P AJER LN AR P e L
FIF L RRE RIP 02 AR ML R R ER S Kb oo R A&

;%oﬂt'—‘a%’]’ﬂ%\fﬁhﬁlﬁjl I\"‘Pt\é:‘iéwpiﬁgbg:bh’p% fiﬁ?1€-f’l‘"‘\,g’;\
153



TR ETAREE AT AL AR ’iA%ﬁ%*ﬁﬁﬁﬁﬁiﬁﬁj
PR RN W AR LGRS AR L RBRERET TR F

U ERTWIFEPRERE Y B A AR SRR FFRIES KGRER TR

P
N

2 AR F O FRE S Rl A AR PR B S Ak

PEARLGL L FELR T RREFAR A AL F AR T GRS

ot R > R AT RS R R AR .
i T FRE AR S AT AT R L w2 TR E Ly AR E

S gt 6 IE BT RS EFER T A PR RH RS
RS 31 N S REF ST VEEE R FILCE I £ Ay TSNS

WA AR LT IR B R AR LT R TR

‘3\

£
R LT HET R t’ﬁ%ﬂﬁkisﬁﬁiﬁﬁ’%%ﬁﬁﬁﬁﬁﬂméi
[ Y EashE NeR N Fﬂﬁ’%wnﬂﬂl%Mwﬁﬁ?£ﬁ§&~FL £

ﬁ’%%w#ﬁ?mz’fﬁpﬁ‘ﬁ“@*ﬁiﬁ RREZ REERFER

i

(\x

- e | .
A@iai&mﬁﬁg’ﬁﬁﬁﬁ%ﬁméﬁf°ﬂﬂf¥%iﬁ%%m‘if

TR AR E LB X ﬁa}“ rnﬁi;,’:;:i» ‘;F*Ii TanB 2 B R bldonz 24
.\’-‘7 - I

S AL PFA AR VR EI T2 'y-ff—lw ,--;‘cl B P F g E A

TN R R D E iﬁ'm% P Y VSR

$%A7iﬁ,ﬁ I pBERSEE m/»qkpb¢ﬂéiam 2%

§ B ED AP LR Tk REERARA L A TR D RS L

A R, H R LB E s R @ gﬁﬁ7£i,f =I5 B
TRAZPER T od WER AL 2B ERE LG FIRIERATF LR
EF R FFIRNT TN ERPEINEN RS G T HERANEE
XORFEHEFETF R TRY S FASLEFR -

BEAR D T A PR KR TR A BRI T A R 6] RS

2 fARRR AR RFHNEFREALRAIE LY L @R TR

ER A2 FEZEMPFEFEZN > FEIEY o uE 2 A kY FARPRES
154



50 6% 3 g2 (RN A 4D FARAR RGP LT TRML 0 E LS B AR

o

FEAVIREADZI G Ty BERLEENARAEZ £
FoO RREFFZAPREATEER2 M '?i«fﬁf“ P iEz g

FEF IS EL2E SHES I AAFEARPLZH S0ES 5 K2
R e r e 2R R RN BER Y R SR RD RRER R
2.2 R MERARFAEP 2 PR A EHEYLONT S ES I EAKEAR
B2 S0 E S AR AR LN P E AW AR ) 0 R NER
Fo BiiEr g

M egag8 5FES 1M E AR 3525 500F% 5504 T ¢t
Rz 2@ e 3 T FR 2R R L S < F 10 s B
gj it 2 A 2£%ﬁ§@$% BRGRATEE2ARAE

ST )RS g;aﬁﬁ%ﬁ%7ﬁﬁﬁ**’¢iﬁﬁﬁﬁﬂﬂﬁ

#2872 K Fﬁn,@%pwrr%y"l M R L Al R
ngl
BT R e 'mgﬁf B PP E g R W

ﬁiiﬁﬁﬁﬁiﬁF%%;aFﬁﬁﬁﬁwﬁﬂﬁﬁ PAE g S N
i W

i
E
Lo
&
L

P32 U] B zﬁaufu»v@@ﬂ@éﬂiﬁmwﬁyéiéé%
FRER - ARPRE T h,z%fﬂziﬁxéit}iaf#*iﬁi}i $ A 275 7R AR

DESE T ST SELIS

BT K2 sEgsegays 1 BB s : "The composition of the arbitration or the arbitral
procedure was not in accordance with the argument of the parties, or failing such agreement, was not in
accordance with mandatory provisions of the law of the country where the arbitration took place.”

P g HaE W R RETE i@kw%¥M§&¢\mﬁ¢%ﬁﬁtgﬁauﬂ§%wﬁ§
EFZR2ZRTI0H? TARBEFZREELER FEAF 19 F- HEHRTLZ RR
RoPERBAEIBERELREH FFA I AREY AE > PR IEE o p Gy TR P
ALR R XN R B R a aT RR ’&‘W&W AEZRLEE T A ok
AP EFFIEMiEYHN TEE L RANR Lfl ) EWHTT A omo

AFPRF AR LT REFRTETE > o5 % 230 ¥ 3208~ B 3B P H e AT
BEF2FEINBRIFRAZERMNZEMP 2L B2 9a 225 405 1585 3
BZRFINE R ORAERE o $ 3 EF 1IFE2 R 2B R PP RIERTE AL
BRAE AN FEFAEIRPAFS TG O A VR A AR R 3
B m R PR FEL e S oANT2Z SRR - S I L
33iER 12 AT P Ta s o ¢ FARERET T H%&“33ﬁ%1ﬁ%aﬁ§&@
WEHPREBEL PP ERHEE P - R B RV TR HIRP W AR R

155



£
I
¢k

HLF Fo ERURRRLAE

-
El

M

g Ple o R FRAS PP AIpE B2 PR 2 P RZ BT

TALTR PR R UEE R 2 N FARRG i Y FARER Y
FEGRLITRA e AV AL RN BT REE Y 2T i R T H
PR Wt B TapEaEn Y g A PR R R
P2 Pl CRIAER AP ZFRT O BRRB ELR TS .

Febt o NRIR IR L fRET B AN A0 R 1A E 4 AH R R e
d2 f2f AFRLES Y FARPRAZF A0 ES 1EE 4500 T e

RSN RS b DS AR A= R 'i#&f‘—‘ﬁy FE e MLl AL SR A I

St

Pz Ui R T A ‘\;ﬁ,i REy ALY A ERRT T A

AR EEIR06ERE T P2 e e

ETETEE T ST RN L SRR

E Y- %gikﬁf4 f%?%ﬁi%w@zgﬁﬁﬁ%g;

%%iiﬁﬁ&iﬁﬁﬁﬁovﬁﬁﬁgyF%&%igm@wﬁﬁﬁ

g

CR IR S X w0 IETESE“%"'T'F *FLL\IW EAE P o Ao LR

—
rr—

Folg & ER R ﬁkﬁﬁ@%” L P RE L
BAFIRETG AR B X AL E o FF) P HE S 40 6EF 3F R A
Pl AR PR AEF BRI L L S G
U R AR BT R e e A R R AR TR

BT R T A B 2 2 3R

-

$HPRE R P SRR T

PR A2 R

o P AT B R LETE R N AR R LT 2 0k B A
SR E RN ERE
) o

&
W TR A2 ® i‘ Flgrd v Bk b ookd o shg ok B4 Ay
1

FEE 462 5 F KA §/?§4L»<,frm92&fiw%ia: 4 i) B T AR
Am ook o 533 )'f—r)v 23F T 2 BT T 0 WL ¥ 38 E W 2 AIEE P RPN e
2% d ~ H400ES 1S 1 A2 Hes Mwwrz@ » jEH z*féi*f‘i’! Moo R R

BERRHEE R 2 AR R RERT
PR ARE L R EG 0 Mi LSRR TR PP RS AR
50 5% ST o HAmE ﬁ%%i%’ﬁ%é%&yﬂ3ﬂ’ﬂ E B R 6 0 1999 & o
MO oA BN 405N 1S 45 .

156



A0 K A e AP R EA AP RARAER EERE AR

},@;«”iﬁ/zf 3% ﬁ;ﬂ-"ﬁ_,§7 F—ﬂ FI{:"KF\IOJ

EGELERURER R AR RU I LSS E LR TR

2t 2 BE ORI RAIAR TS L HFFEZRERAL T E 2T X)L

2 5 TR BB RAURR R AR P SRR RS

AL EUGRRRR G295 SEE 1RAFEARR £ S 50

ERSHMNAF IR FEFRARDTRTARFE L2055 ESF

>

15 (Db)~ ()42 % 5% 2;r§(a),é,j~;ﬂ m;q,agx,,# 495 1S 1 5 &
50f’?“37¢7’:—,5”63,‘7': %L7m|§(d)_ﬁ‘ﬂ\£)] 3&"—,_\-__7\:&%‘0‘,7):”—:’ NP

NESHELHETS FRETR ?ﬁﬁﬁf&%m’?ﬁlﬁb’mwfkﬁﬁé

BENFZ2ZEd o .u\]_;],;t;\.,, rﬁﬂﬁag,kﬁﬁaﬁﬁgd *’)Tg—anFE fag o 71_& )

- R % AR NG T f {%}afjir%A#aqz%wgmn
AR
HE B H L= Xac I § ?;&ﬁ:’!,fﬁf«?-} = fL g,ﬁi}%g F2 B E e, A
SN !
v AR 2 UG A T S —;T:%iﬁl;}%L‘ﬂ 2\, 'r?wl ;’@‘ny‘é ® %&ﬁ’mi—}’p LR

Bladlg ey FH7 B T - 4p ﬁiw“’“”;ﬁ FHERRE R B 5P AR
oz oxiEe s BT b FRenE R R R AT KB T A H AL B A
i)j*u?kﬂ ETPEENTHRT o A RIFHRREZGTFEFAEI R LE o
V- R A R Rk R mp RS TE R, 2
Roke 2t F F AP FIAEY F RS FAASR TR L TE2 VR BERRNP P
FERL T B AR AR R L AEERE RS ER R d e i g E
TRBAELLZEN o FF R AR RS RERARR D AP

AR R YR RER R A FE AL d SRR R S L

"1 See PIETRO & PLATTE, supra note 39, at 164.
"2 See Winnie (Jo-Mei) Ma, Public Policy in the Judicial Enforcement of Arbitral Awards: Lessons
for and from Australia 119-126 (Dec. 2005) (unpublished S.J.D. thesis, Bond University) (on the file
with library of Bond University).

157



FF A LFELMAP A i R TR R 4 LR

1i?ﬁ§ﬁ’§7ﬁ*%ﬁéﬁéﬂwgi&iﬂiﬂaﬂﬁ%ﬁﬁ’f%i

HREARIREAHE SR F LM p ARt B E R P BTN F
FEz b o ATERPRRLE  ATVHTETA AAER IR T R

PR A BB RFUNEATERZMZEELL -
B P e FEHRARSR AT RUEF I E R ERERL o NFE TR
B Rt PR d 3 REEREFFY 2 VIRRMRM gL EA

ﬁ{;ﬁ%\.&? iq,llﬁ%g\.ﬂkj‘%%nyf

s
&
\
e
Tt
e
-tg«-
\N

GPERY R A4 R L W PR
Az BRSO A RBEH TSR A LT E PSR Y F
AR R ﬁiiql%%wijj*@%ﬂﬁiﬁiﬁ%7 %o 2R
a’W%ﬁﬁi%ﬂwigﬁaﬁi%ﬁ!@ﬁgﬁﬁiééwﬁ’gwﬁﬂ%
BRI T2 L%ﬁ&jﬁJhyﬁﬁﬁﬁﬁ%%ﬂaﬁiﬂgﬂwa
R T [T B 5* Lﬁf§¢mﬁﬂﬁ$ﬁéi =%
R~ W ﬁz‘—"i’ﬁi&‘#?_& ﬁﬁjﬁ“‘*fk—vl“i\ﬁiﬁmz»@ LIFIN 2P
m%ﬁa@oiﬁﬁ$ﬁ$ﬁﬁ%{,¥;mﬁa¢%@» B R R
PR st L e B R WA B s w s 2
LARARRED N B s BB A e ER A ) E A R

=

HNERAmzEr L3O RERE

QM

FrRRL A RBVERE ORETEAL B
ETARL L RAHL PR A e A B R R o BP0 A2 IR E

T PRFEIRE R A L W R B RS W R B R RS T
AT 0 nAFRT AEEERZPAEZRT .

I8 %

BN KRR RSN R LG KRB R FL T LR F A R

s
e
w
|
=
i
*n
(ﬂ

T AERIME 0 A 1958 E 3 4 o SAFARMET LB E 2 R
%ﬁﬂﬂ%@ﬁﬁ’ REAY Z2 9&’] T R o AREEEN Y2 B R

RofaAREF 2B e FFp» 202 MR w7 2 FALE & e
158



SR RATR 2 AR R M L AGRE R R A R f 450 AR 2 B R

FRLGREBRMEED cBERARLET N PR EF T AR

A KR BEGERE Y > Bt R B A2 A A R AL BE
AL EARR LGSR FREAC ST LR PERR N AR By o R
T35 P) 2 g E s P2 ke dp ottt B R AT HR L LB

BEALRFE AETD LA FEFARP REREZGEEARIES ¥
ROFFERPRAREY BHE2Z A AR BIFREFHFAFSRREA TRk Z & 4

AR B FME L BAL AN T ATRIFH 2R P P E B A

=0
Fy

AEL L PEYE RS AFR A PR R GERTALF LT LA
P s L RRNwEE R T - SRR R 8 F LT RES R
ﬁiﬂ%’b@?gﬁﬁﬂ'@ﬁaﬂ%é{??ﬁi?ﬁﬁiﬁﬁoﬁﬁ?%
L AR S ‘m&ﬁﬁw&%’navﬁﬁﬁééikﬁwﬂaliii?
TR BB ESED RS gﬁhﬂ-a%ﬁﬁﬁ | ST IR 3 (7 PF B2 Ak

% |
T ' [ |}

T

YﬁKNﬁﬁhﬁmﬁi’}{mﬁpﬁﬁﬁﬁﬁ;%ﬂﬁm’&ﬁéﬁﬁ
ﬂ@ﬁ%%ﬁ@ﬁ@@;éﬁﬁv’*,m?%&ﬁhﬁaﬁﬁ%if&ﬁ%m
PSR SIY P EL S E SO S E R SR
A2F R AR S E 2 B SRR P AR T B A TR A R
PBRFIREL FP AR AT TLIFTAPTABEALLZ AN o FF A
AR R A RERARD AP TARR LTI L EIRER
AR FEAAFEAFEFIMAF A B FmE PR EFN2 T b
EhBTEE A A TERPRRR A VRGTE A AR YT T
R B BT R R R R P B R L LR
A KRERFLENRFIERAEAS L EEDARAE P R B 22 T L3R4

R ERELRAYAERRF

159



Ll S
Rp e s - AR Lfiipn . 43 R e ks #F 2

EHHIEEFRLAFEREHNBRFHALEL T 0§ FR AL o
SRFERRLFRFREBIFFELZ R BHEPSRD SN RE L5
BRI - MERZNZ B AR T AT RPREERBLFRT > o
WALA Y R BGE R T RE P FE -

N FEEANRE G BRI B T EEEA AR AR N R R
GOPE S B R iAo e i AR RS ARR AR A 2 0 5N AR R e
i%}&k&%}ﬁﬁi@vﬁ_géiﬁﬁm%k’inﬁﬁﬁiéﬁﬁé’
FEA L BAL B E SN . RAFRL A 53 0B

1 =3
L2 A REEBEA D o AN A &%3L§qi%ﬂ%ﬁ§@ﬁmp%ﬁ.

o

o FARGEAZ BFOR T EL B RRAEET 'TL R [ S B e
'i n' ".

J

-

%ﬁﬂﬁ%@@ﬁﬁ@ﬁi%»% %g>3ﬁwmﬁ%~ o p R el

-

e WFWF*% %ﬁﬁ%%ﬁzﬁ&°
%ﬁﬁﬁﬁiﬁﬁ’ﬁééFﬁggﬁWﬁ”Lj’@MP&%Nﬂﬁﬁﬁ
7i“M@mWﬁ'%?§ f&ﬁﬁ@wv%zgiﬁgﬁm?ﬁ4magi
FlL Y REET I ﬁkﬂ%r*1$1‘fﬁ‘ﬁ%&x<iﬂ
CER Y TS TR JIEE UEER S S LS EA TR S

o TRIRE ) A ik e TR RBET ) B A S R R

,&\

:}fﬁl&g ¢ FRAE 2 gi& "”/Pﬁ*?xiﬁé?’*j‘ﬁ’d\éégé";45:

BxiE RA kg R i BEBRIF ML LTHLOFEER
Mo R B R AR B2 §ORA T R R R ST AL
R B R R A AR R R R AR AR
b R e B ARSNGB LR R EH BB Y 7 U
PEEAFAIM A 2 EPE RSB O RBERG ET i) PRk L

g o

160



(

RS T BSEAR RN ERANSL g XA H BE 2 A
A RPR iR red i $4 c A2 WARERT REFHY
FREAETFRYFUEZZLFER TR MBEFWLL B R DR
BB FEARFZmEE T AP - R E s FUAATFFRYTE R

AR L EP R R R P R AL REYE
O a S E G AR R R AR PR T B MR R R RS

THFE S FRpERITEE 2 HIE P LI R EROG L S FRARZR

FEA B TERR NG L L R R AR R AR LT H KR

1
B

BEFEARNF R fH LR AT AHE R 2R A B AR

)

;”{%Fé’ﬂ@*%%*?%’ii‘ﬁ?’%’i 'J"‘i\fif—ﬁfr Wy ARLZF TR 2T

ALY NN R TR o Q: 2155 '%”’Lf:}afé{@)ii'_é_'@'tt’”ﬁfi

ﬁ*@%ﬁ%*%a;’”%ﬁﬁggﬁz*ﬁﬁa%ﬁ’&ﬁ\ﬁafﬁ

PETEEPRYY Y. Y9 Lﬁﬁéj Y R DR BN IR F )

T T,
L

B HOT R ARG }*%ﬁ*?ﬁﬁﬁiﬁﬁi%ﬁﬁ‘ﬁﬁ%ﬂ

|
I E W 3 E i F A 1%‘?1'%%3%@%’*’ B SRR T R e R

—

ESRIEEY %1 S |- 3 L B %\*’fg’ﬁ""& RAGZFF T AP FETETAEHR
e RBEEZ LBREMZ FIR O FHRE DREREMN BT ZLR -

AR s FSEAR AT AES A A L REA o YAFLIRE T R
FR2ZFEAL ;6;\./\133,}%,‘ Brﬁ,/‘f**“sgxﬁlB‘\)’““"‘%'}Lﬁ-%fﬁ’”ﬁ
T L FRE S N I FAER PR R AR LS
fRA gl A= B T BTz S AR F R RS T DIREL AR

Bo (72 342 3N o B R e B B AR 2 EIRE P IR

7=

R 42

FPRLLRAZERLFEAARA DT L P RAFPF A HNBERY

=\

LAfRAN AL B2 R EE 2 BEAY M FHEA TREE 2B R

161



LY LIBREAR PN RRERGFLEL R H SR
TOoORFOURCKRERFTLIRE TERNFRF AP R 2GR o AR GO

ﬁiﬁ%@’ﬁﬂﬂﬁﬁéé?@%ﬁﬁ’*@%%*%ﬁﬂ??W?’#%ﬁ

BARRERFLEI A FARE AR Z AP e B R A2 FEARE R B
Py B i 38 I BSR4 17 a2 B I ﬁ#éﬁﬁ ORI EF AT -R

ZHE TR R IR T AT A TMEREE S A2 AR N R AE
PEALMEAT DT RAE L EEIORA TR AR E
Feopteb s P FARB 2 H|ETEE A BN RRAEFWE L E %ﬁﬁi&ﬁi
2 BHARARARR BN F 0 RN R FEV R RP R AT
B RFERTETF T ﬁ&ﬁ%f%m’ =Wt TR E PR E R
FoAETLE T A ﬁﬁny" \’%aiﬁﬁﬂ’Twﬁﬂ%i i
B i {78 B £ ﬁ*’%fﬁ%@%&?ﬁ%ﬁfﬁ§ﬁﬁ”M?éikﬂﬁﬁﬁ
ARAFELL 2 HF2 F# ,;@F,uwéw,gv#ﬁggisg,ﬁog% TR k2 F
ﬁ@ﬁ%pwwﬂ%ﬁr@rﬂkﬁivﬁ§ﬁ@ ; SR EF o

%ﬁiiﬁﬁﬁﬁmiﬁ’% méﬁ%riﬁ% RN SRR ) R
mﬁMwﬁhgymﬁﬁ;fgﬁ§@§@§§gﬁﬁ ﬁ%@%i%%17
SRS TEE 0 SRR BT
d R PEAL NS e SRSET i O ﬁ;‘;iggg\;-ﬁgk, FRSTE R B g

RN P R R A - S S - Wy E AFFR o T
FRERS A A BT RERE A CGERE P ZBAL L LW
WAKREARFLENEFTRBBRAES L EEAARAE P N0 22 T2 R4
FF oML RRA- Ly o FATATFISMHFAL FORRE AR S A -

BEMZT AT ARG I A BRSSP ERAAE R FE R
ARG RRR AR B L PRI RRE- BAALEH PR
AEESFEAEFARA I TR UES TSP R FE R

FoIAATE L R LRAEFE L PV RLZBRERZR A YD
162



GRPREM Y RRANFZ R A EREPRENF EANTREALATE §
U E  EBARBeN AR 2 NG B EER R EIGRE R FrER 2
PF o REF AP R BRI LI AN FRRYR AL T

BRZEN CFFRILPFABE TR OEREBEA T RF A TR ZER2

N

i
PLoEFARRET S 2 EH PR BR] S ®A Yok R kgD g
2 % bl

B AP REE AR RERERLFE

Q.

—RILESGELS

163



54 < e

¢ B3

Leo Rosenberg ¥(2002) » Fx#c &> MM F 2% 0 ¢ B2 § 4054k o
3 EF(2000) TR EAR] 0 =X E R .

T 1999 TEELHZ PSR > T 2 BEFT RSP o

Z49 (1996) TR F AR RG22 ] o f0 TR R B .
TR 4(2005) TR A Enfod £ 8 £ ¢ R 2 IR -
& FQO0D) TR AE 2L o F 168-169 0 AR 4o AR e
FAT R (2003) 0 T v ik AR PR RA(Z) e

ZLPQ004) TETREFRIES L BAT 24K o
HARQ00D)  TRIE TR ALY NG B S R

ke (1994) T % wAgh 2 ;%:W%J? s WIS 7

74 48 F(1999) 1 g 050 10 £ BB I 40

A 2 $(2005)  TRET F P gww"q,;#f” IJ B % 4 0 Sk

Pl $2(2002) T I B 2 4] ;—;;J1 @rﬁ \'ﬁ gm,;w y 5 1R .

#AR(1972) 0 T A E B F_F'l___FHnJ & T‘;jg.ﬁﬁl »sg;
E4(2005) 0 T %3 #;aﬂf T @q!ﬁla §4.M, .
P2 a2 gk

Kevin M Clermont & Emily Sherwin ¥(2002) » ¥ W& F T HFP R | — b 2T
2B 2 EHE Y 188 -

T E(2000) 0 A FFHRALR Y FE A2 M > FA 2 ETHRY 63 8
Jekrt DX G TAEHB B AR E R > B 2007 E

At (2000) > HATRAEFR P 2T L RPEABEEETAZEXBP A F
Bl s ® 119 et TREF 839 K55 0 <8 > 2007 & o

ATE(005) WEAEMEETHERLEF TS 0 0 L2 E RS 1258 > Jubk
S ’r%iéﬁﬁiéﬁf“%iéﬁﬁzﬂ'ly B 2007 £ o

A EQ2009) EP P EEEAFRAFFELREY > A2 EHEF VI
i

164



THEB T A (discovery) 2 F L F —XFEFAL € ¥ T L XA L E(1999)
EHEETF IS5 -
& F(2005) 0 i Bt ® 42 phEs B TR R FHE2Z MRS BRFTF
75 8 o
"’3‘53?4]*(2000) s BR TG PRanetd PR iERANA T - ERS VT e
§Ri-E o o TR ERER -

FRI 45 (2000) » AR A E R AFELEL o v <o T g B -
ZEPQR00D) EPYF®RZAT > —AEFBZFOF N FL k2B R

o BRZEERES 1158 -

AP (2004) 0 BA P EEHAET 26

£ (2000) 0 L ) BEF B g F A 2 T RGP KA s D
T#BEfEaiq %:zlq’ﬂgﬂ‘ T

£+ P (2006) » $+3t 473 DAy T ‘;%J?v?l? FREP e LR TR—
S Jer '-%*}‘m{—'-ﬁ}ipi—? A \%i%fiil BRI IPER A

H.

#

138 9 “ f"; ||
£+ P (2006) 0 #H NE P \;sf]t, fﬁ'ﬁ'rs[-—’lr“ A r%‘f;ﬁ—% EE R R
FE R | L > | ﬁ :
£ 4 P (2008) - éﬁﬂ‘*&iiﬁ% }w*: = ’H‘ﬁ‘ ’%L EAEEP R o ATH
FER1999) 0 # 2 i s g@;ﬁ%éJxﬁwo
SR F(2004) 0 A p BRI TeRESARA R E R 0 B R FAE T
FLTQ001)  FER R D L EERETTON st A TR RN R

&3 B4k 2005 & o
FLTQ002) 0 FEAEF T FRAAL LI T L F R 864
F(2003) ¥ F 2 HFERE 0 S BFHEF 2355 4 oo S

T#H{p A Ea oLl > 452005 & o

FLTQ005) F pEFEFTEFE AT RMBP AR LE D THEBERR
AR o Fike

FR(2002) 0 2B OOOE 375 W REHF(F) BPRETS 658 o

k¥ (1998) - w3 B 1996 # 370 472 » F i+ P £ 5 498 -

B2 (1999) » wmATR 05 ¢ B AR B By 2 3 E A > 2R RRGE
165



MU 2~ 2 & (2002) 0 ficdd B R A MG (L) PR FE 668 -
FREFIT(2006) 0 B3 ARR P B AWIR2ZETE M2 AR F > R E
T HTTE e

B & (2003) » A FHmE T AR FRANARD - FhHIHE
ZHP R N 0 Fok EETHY 168 o

M&EQR004) FFEFTEBEERFFTEL)—d oA ¥ ZRALERFLF
Ao TG DAL EERIEY 6L Y o

FELQ004) > FP L T LEERE
“n@wﬁ’N&mﬁﬁgﬁ&—vQ?@é<m17§’%#*%?éﬁ%
TLERRP O RBAREEETE 22 -

ik v (2004) > 4 AR 2 F I L fRERRE T

EEET 60 - T

St
[

i

B pel HEHRAE > LA

,%kﬂmmwﬁﬁﬁﬁfflééiwﬁwﬂo'

Ei(2000) » @ 4 2 % 00 sl ¥ %i%ﬁ@&ﬁ’ﬁﬁiﬂﬁ59ﬁo

Eik(2006) > # 2 W%’MﬂfW§Myo |

Bl

P Lk J , ’

i%ﬁﬂwaﬂwﬁm&ﬁiﬁwﬁwwﬁ£ﬂﬁ EG T R AT k
ﬁ*?%&?fﬁﬁi?éﬁ{éﬁ ,

* 7R(2007) 0 Tjle ) 2 ¥ 2 PR BB R P RSS2 GRG0 S
SHEEEF AL EIIR -

ERZQ005) THAFHEBE I 2EFFRETEENFE O R o EEER
B A o

M (2005) T A F b 2 SRR ARHTRET LAY R o8 H
B EEFET TR o

P £(1998) IR B 4L A 2 iRy — RGP e o 2 S B

EEFEY TR o

'E

%X EQ2006) 0 AT AR PEP LWL KL A FREFE LG o

li

166



PEAFATERE
¢ E R AR E @ 4 40](hitp//www.arbitration.org.tw/content/al0_d4.htm#1) -
POER WA o

EARIR(1999) s BEEB L IET R A > RPRER A

Allen, Ronald R., Jr (1994), Overview: the Common Law Systems, in EVIDENCE IN
INTERNATIONAL ARBITRATION PROCEEDINGS (Peter V. Eijsvoogel eds.).

Allison, Richard C. & Howard M. Holtzmann (2000), The Tribunal’s Use of Eperts,
in THE IRAN-UNITED STATES CLAIMS TRIBUNAL AND THE PROCESS OF
INTERNATIONAL CLAIMS RESOLUTION (David D. Caron & John R. Crook eds.).

Arnott, James M. (2002), Presenting Evidence and Arguments in an International
Arbitraiton, in THE ARBITRATION PROCESS"(.DenniS Campbell ed.).

Bockstiegel, Karl-Heinz (2006), Presenting, “taking “and Evaluating Evidence in
International Arbitration, it HANDBOOK ON.INTERNATIONAL ARBITRATION & ADR,
(Thomas E. Carbonneau et al. eds.):v.i;e_ " ‘i |

BORN, GARY (1994), INTERNATIONAL'EWMER&AL ARBITRATION IN THE UNITED
STATES: COMMENTARY.AND MA‘ IALiSI.Eg l ‘

BORN, GARY B. (2006), !N_TERI\%@TIONAL -AR];%I{FRATION AND FORUM SELECTION
AGREEMENTS: DRAFTING AND :ENLFORCING, 2nd éd,

BRIGGS, ADRIAN (2002), THE CONfLICT OF LAW, |

BROWER, CHARLES N. & JASON D. BRUESCHKE (1998), THE IRAN-UNITED STATES
CLAIMS TRIBUNAL.

BROWN, HENRY & ARTHUR MARRIOTT (2002), ADR PRINCIPLES AND PRACTICE.

CARON, DaviD D. ET AL. (2006), THE UNCITRAL ARBITRATION RULES: A
COMMENTARY.

Carter, James H. (2007), Selecting the Site for Arbitration, in PRACTITIONER’S
HANDBOOK ON INTERNATIONAL ARBITRATION AND MEDIATION (Rufus v. Rhoades
et al. eds., 2nd ed.).

COLLIER, J. G. (2001), CONFLICT OF LAWS.

Curschmann, Jan (1994), Germany, in EVIDENCE IN INTERNATIONAL ARBITRATION
PROCEEDINGS (Peter V. Eijsvoogel eds.).

DAMASKA, MIRJAN R. (1997), EVIDENCE LAW ADRIFT.
167



DERAINS, YVES & ERIC A. SCHWARTZ (2005), A GUIDE TO THE ICC RULES OF
ARBITRATION, 2nd ed.

DICEY ET AL. (2006), THE CONFLICT OF LAWS, 4th ed.

Eijsvoogel, Peter V. (1994), General Synthesis Report, in EVIDENCE IN
INTERNATIONAL ARBITRATION PROCEEDINGS (Peter V. Eijsvoogel eds.).

FIELD, RICHARD H. & HONORABLE BENJAMIN KAPLAN (1973), MATERIALS FOR A
BAsic COURSE IN CIVIL PROCEDURE, 3rd ed.

FIELD, RICHARD H. ET AL. (1997), MATERIALS FOR A BASIC COURSE IN CIVIL
PROCEDURE, 7th ed.

Fischer, Robert Donald & Roger S. Haydock (2002), Drafting an Enforceable
Arbitraiton Agreement, in THE ARBITRATION PROCESS (Dennis Campbell ed.).

FRIEDENTHAL, JACK H. ET AL. (2005), CIVIL PROCEDURE: CASES AND MATERIALS, ot
ed. ,

FRIEDMAN, JOEL WM. ETAL..(2006), “THE LAW OF CIVIL PROCEDURE: CASES AND
MATERIALS, 2nd ed. .

GARNER, BRYAN A. & HEI\%RY CAMPBELL BLACK;(2004),' BLACK’S LAW DICTIONARY,
8th ed. r‘ L \ “

GRAVES, MORRISSEY  (2008), I}\I’L{ER' QTIONAH‘L SALES LAW AND ARBITRATION:

ARYGx

PROBLEMS, CASES, AND COMM

Hascher, Dominique T. (1996), Yj:L law Goveri;i}qg Procedure: Express or Implied
Choice by the Parties £ ;CONTRACTUAL Pactice; in PLANNING EFFICIENT
ARBITRATION PROCEDDINGS - "VTHE LAW APPLICABLE IN INTERNATIONAL
ARBITRATION (Albert Jan van den Berg ed.).

Hinchey, John W. & Elizabeth T. Bear (2002), Exchanges of Documents and
Depositions in International Arbitration, in THE ARBITRATION PROCESS (Dennis
Campbell ed.).

HoOF, JACOMIIN J. VAN (1991), COMMENTARY ON THE UNCITRAL ARBITRATION RULES:
THE APPLICATION BY THE IRAN-U.S. CLAIMS TRIBUNAL.

JENKINS, JANE & SIMON STEBBINGS (2006), INTERNATIONAL CONSTRUCTION
ARBITRATION LAW.

KANTOR, MARK (2008), VALUATION FOR ARBITRATION: COMPENSATION STANDARDS,
VALUATION METHODS AND EXPERT EVIDENCE.

KAzAz1, MOITABA (1996), BURDEN OF PROOF AND RELATED ISUES: A STUDY ON

168



EVIDENCE BEFORE INTERNATIONAL TRIBUNALS.

KENDALL, JOHN (2001), EXPERT DETERMINATION.

Lew, Julian D.M. & Laurence Shore (2006), Common law versus Civil law, in
HANDBOOK ON INTERNATIONAL ARBITRATION & ADR (Thomas E. Carbonneau et
al. eds.).

LEw, JULIAN D.M. (1978), APPLICABLE LAW IN INTERNATIONAL COMMERCIAL
ARBITRATION.

LOOKOFSKY, JOSEPH & KETILBIGRN HERTZ (2004), TRANSNATIONAL LITIGATION AND
COMMERCIAL ARBITRATION.

LORENZEN, ERNEST G. & STUMBERG, GEORGE W. (1951), CASES AND MATERIALS ON
THE CONFLICT OF LAWS.

LOWENFELD, ANDREAS F. (2006), International Litigation and Arbitration 410, 3rd ed.

MAPP, WAYNE (1993), THE IRAN-UNITED STATES CLAIMS TRIBUNAL: THE FIRST TEN
YEARS. ‘ - :

Mehren, Robert B. von (1996), Burden of Proof in International Arbitration, in
PLANNING EFFICIENTARBITRAFION, PROCEDDINGS —THE LAW APPLICABLE IN
INTERNATIONAL ARBITRATION (Albe@n valh den Berg ed.).

MISTELIS, LOUKAS A. & JULIAN P 'fw (E“Ds.) (2006)PERVASIVE PROBLEMS IN
IR i )

INTERNATIONAL ARBITRATION. | 1

MOENS, GABRIEL & PETER; GILLIES‘ (20006), INT'ERNATIONAL TRADE AND BUSINESS:
LAW, POLICY AND ETHICS, 2nd &d, - ,

MOSES, MARGARET L. (2008), THE PRINCIPLES AND PRACTICE OF INTERNATIONAL
COMMERCIAL ARBITRATION.

NORTH, PETER & J.J. FAWCETT (2004 ), PRIVATE INTERNATIONAL LAW.

PARK, WILLIAM W. (2006), ARBITRATION OF INTERNATIONAL BUSINESS DISPUTES.

PETROCHILOS, GEORGIOS (2004), PROCEDURAL LAW IN INTERNATIONAL ARBITRATION .

RAU, ALAN SCOTT ET AL. (2006), ARBITRATION.

REDFERN, ALAN & MARTIN HUNTER ET AL. (2004), LAW AND PRACTICE OF
INTERNATIONAL COMMERCIAL ARBITRATION, 4th ed.

REISMAN, W. MICHAEL ET AL. (1997), INTERNATIONAL COMMERCIAL ARBITRATION:
CASES, MATERIALS AND NOTES ON THE RESOLUTION OF INTERNATIONAL BUSNIESS
DISPUTES.

RISKIN, LEONARD L. ET AL. (2005), DISPUTE RESOLUTION AND LAWYERS, 3rd ed.

169



Ruhlmann, F. & Gutkes, O. (1994), France, in EVIDENCE IN INTERNATIONAL
ARBITRATION PROCEEDINGS (Peter V. Eijsvoogel eds.).

Sajko, KreSimir (1989), The New York Arbitration Convention of 1958 from the
Yugoslav Point of View: Selected Issues, in Essays on International Commercial
Arbitration (Petar Saréevié ed.).

SANDIFER, D. (1975), EVIDENCE BEFORE INTERNATIONAL TRIBUNAL, rev. ed.

Selby, J (1992), Fact-Finding Before the Iran-United States Claims Tribunal: The
View of the Trenches, in FACT-FINDING BEFORE INTERNATIONAL TRIBUNALS (R
Lillich ed.).

Smith, Steven L. (2007), Enforcement of International Arbitral Awards under the New
York Convention, in PRACTITIONER’S HANDBOOK ON INTERNATIONAL
ARBITRATION AND MEDIATION (Rufus v. Rhoades et al. eds., 2nd ed.).

Stewart, David P. (1994), National Enforcement of Arbitral Awards under Treaties and
Conventions, in Intetnational | Arbitration in the 21st Century: Towards
“Judicialization” and Uniformity? (Richard B. Lillich & Charles N. Brower eds.).

Tackaberry, John (2007); Practical ‘Cousiderdtions for, Conducting the Hearing, in
PRACTITIONER’S HANDBOOK ON IN}'_];‘_RNATIONAL ARBITRATION AND MEDIATION
(Rufus v. Rhoades et al. eds. 21rd ed. T |

Tao, Jingzhou (2007), Document%roductton in| Chinese "International Arbitration
Proceedings, in International Ar;_bltratlon 2006_: Back:to the Basics? (Albert Van
den Berg ed.). 7y 8

TEPLY, LARRY L. ET AL. (2007),-CIVIL PRoéEDURE: CASES, TEXT, NOTES, AND
PROBLEMS.

TWEEDDALE, ANDREW & KEREN TWEEDDALE (2005), ARBITRATION OF COMMERCIAL
DISPUTES: INTERNATIONAL AND ENGLISH LAW AND PRACTICE.

TWINING, WILLIAM (1990), RETHINKING EVIDENCE.

WIGMORE, JOHN HENRY (1981), EVIDENCE § 2478, James H. Chadbourn rev.

B2 P2 I‘ﬁJ%
Bensaude, Denis (2005), S.A. Otor Participations v. S.A.R.L Carlyle (Luxembourg)
Holding 1 : Interim Awards on Provisional Measures in International Arbitration,

22(4) J. INT’L ARB. 357.
Benson, Robert E. (1996), The Power of Arbitration and Courts to Order Discovery

170



in Arbitration—Part I, 25 Colo. Lawyer 55.

Clermont, Kevin M & Emily Sherwin (2002), A Comparative View of Standard of
Proof, 50 Am. J. Comp. L.

Elsing, Siegfried H. & John M. Townsend (2002), Bridging the Common Law Civil
Law Divide in Arbitration, 18(1) ARB. INT’L 1.

Kotz, Hein (2003), Civil Justice Systems in Europe and United States, 13 Duke J.
Comp. & Int’l L 61.

Langbein, John H. (1985), The German Advantage in Civil Procedure, 52 U. Chi. L.
Rev. 823.

Langbein, John H. (1987-1988), Trashing the German Advantage, 82 Nw. U. L. Rev.
763.

Mann, Francis (1986), 2 ARB INT. 241.

McAllister, Bruce A. & Amy Bloom (2003), Evidence in Arbitration, 34(1) J. Mar. L.
& Com. 35. - '

McCabe, M (1986), Arbitral Discovery and the Iran-United States Claims Tribunal
Experience, 20 INT'L LA’WYER 499,

Mehren, George M. von & Claud1a T) ﬂlomon (2003), Submitting Evidence in an
International Arbitration: Theﬁl mmo Lawyer s Guide, 20(3) J. INT’L ARB. 285.

Park, William W. (1983), The % LOGl- Arbltrl and "International Commercial
Arbitrtion, 32 INT'L: & COMP. LLQ. 2l | f

Patocchi, Paolo Michele & Ian‘L. Meakin (1996 Procedure and the Taking of
Evidence in International Commercial Arbiiration: The Interaction of Civil Law
and Common Law Procedures, 7TINT'L BUS. L.J. 884.

Pietrowski, Robert (2006), Evidence in International Arbitration, 22(3) ARB. INT’L.
373.

Soffin, Rachel L. (2004-2005), Civil Procedure: Arbitration and Discovery 34
STETSON L. REV. 251.

Straus, M. (1986), The practice of the Iran-US Claims Tribunal in Receiving Evidence
from Parties and from Expert, 3 J. INT'L ARB. 57.

Wilske, Stephan & Christine Gack (2007), Expert Evidence in International
Commercial Arbitraiton, 29 CoMP. L. Y.B. INT’L BUS. 75.

Wilske, Stephan (2008), The Global Competition for the ‘Best’ Place of Arbitration

for International Arbitrations — A More or Less Biased Review of the Usual

171



Suspects and Resent Newcomers, 1(1) Contemp. Asian Arb. J. 21.
Yu, Hong-lin (2008), Choice of the Proper Law vs. Public Policy, 1(1) Contemp.
Asian Arb. J. 107.

w2 A2

Ma, Winnie (Jo-Mei) (2005), Public Policy in the Judicial Enforcement of Arbitral
Awards: Lessons for and from Australia (unpublished S.J.D. thesis, Bond
University).

A

B HEF

Abrahim aham Golshani v The Islamic Republic of Iran, Award No. 546-812-3 (2 Mar
1993), reprinted in 29 Iran-US CTR 78.

Alan Craig v Ministry of Energy of Iran, Award:No. 71-346-3 (2 Sept 1983), reprinted
in 3 Iran-US Cl. Trib. Rep. 280.

Arbitration Act 1996, UKy s 1T June 1996,
http://www.opsi.gov.uk/actsfacts1996/ukpga_19960023 en_1#Legislation-Preamb
le. .10 [ -

Arthur J Fritz & Co. v Sherkate ;Tax%i_'@,Sl?e‘rkathayeSakhtemanie (Cooperation
Society of Construction Comi) ‘nies)‘il,hAward No. 426-276-3 (30 June 1989),
reprinted in 22 Iran-US CI. Trib. Rep. 1 70

Avco Corporation v Iran Airéraﬁ LIﬂdustn'es, Partia_lﬂAward No. 377-261-3 (18 July
1988), reprinted in 19 Uran-US Cl; Trib, Rép, 200.

Benjamin R Isaiah v Bank Mellat, Award'No. 35-219-2 (30 Mar 1983), reprinted in 2
Iran-US CYR 232.

Brain v. Whitehaven Rly Co (1850)3 HL Cas 1 at 19; Mahadevan v Mahadervan
[1964] P 233 at 243; Re Fuld’s Estate (No 3) [1968] P 675.

British Ins. Co. of Cayman v. Water Sheet Ins. Co. Ltd., 93 E.Supp. 2d 506 (S.D.N.Y.
2000).

Brown & Root, Inc. v The Islamic Republic of Iran, Case No. 50, Chamber One,
Order of 4 Jan 1993.

Brown v. Thornton (1837) 6 Ad & El.

1

Carter v. Ferraro, court of Appeal of Naples, 20th Febuary 1975.
CMI International, Inc. v Ministry of Roads and Transportation et al., Award No.
99-245-2(27 Dec 1983), reprinted in 4 Iran-US CTR, 263.

172



CoDE OF CIVIL PROCEDURE (Fr.).

Collins Systems International, Inc. v The Navy of the Islamic Republic of Iran, Award
No. 526-431-1 (20 Jan 1992), reprinted in 28 Iran-US CI. Trib. Rep. 21.

Commonwealth v. Clark, 292 Mass. 409, 415, 198 N.E. 641.

Dadras International at al. v The Islamic Republic of Iran et al., Awards No.
567-213/215-3 (7 Nov 1995), reprinted in 31Iran-US CTR 127.

Dalmia Dairy Industries Ltd. N National Bank of Pakistan [1978] 2 Lloyd’s Rep. 223.

Declaration of the Government of the Democratic and Popular Republic of Algeria,
http://www.iusct.org/general-declaration.pdf.

Declaration of the Government of the Democratic and Popular Republic of Algeria
Concerning the Settlement of Claims by the Government of the United States of
America and the Government of the Islamic Republic of Iran,
http://www.iusct.org/claims-settlement.pdf. ,

Dic of Delaware, Inc. v Tehran Developinent Cdrporation et al., Award No. 176-255-3
(26 Apr 1985), reprinted in 3dran-US CTR, 144.

Dissenting Opinion of Ricﬁard C. AfliSen in Afthur J. Fritz.& Co. v Sherkate Tavonie
Sherkathaye SAlhtemanie, Award Now426-276-3 (30 June 1989), reprinted in 22
Iran-US CI. Trib.Rep. 183, | » “IT"“ | |

Doctor’s Assoc., Inc. v. Distajo, 6‘ fL’.?)d 438, 448 (2d Cir11995). Griffin Industries,
Inc. v. Petrojam, Ltd:, 58 F.Supb.f_Zd 212 (S.D.N.Y. 1999).

Dresser Industries, Inc. v The Klamic Republic.ef Iran ‘and SSK Magcobar Iran, Case
Nos. 107, 109 & 110, Chamber Three, Order of 27 Jan 1983.

European Convention on International Commercial Arbitration, 21 April 1961,
http://www.law.berkeley.edu/faculty/ddcaron/Documents/RPID%20Documents/rp
04011.html#art9.

Fairchild & Co. v. Richmond, Fredericksburg and Potomac R.R. Co., 516 FE.Supp.
1305 (D.D.C. 1981).

FED. R. CIV. P.

Federal Arbitration Act, 9 U.S.C. (1990).

Flexi-Van Leasing Inc. v The Islamic Republic of Iran, Case No. 36, Chamber One,
Order of 15 Dec 1982, reprinted in Iran-US CTR, 455.

Flexi-Van Leasing, Inc. The Government of the Islamic Republic of Iran, Awards No.

259-36-1 (13 Oct 1986), reprinted in 12 Iran-US CI. Trib. Rep. 335.

173



Frederica Lincoln Riahi v The Government of the Islamic Republic of Iran, Award No.
600-485-1 (27 Feb 2003), Concurring and Dissenting Opinion of Judge Charles N
Brower.

Frederica Lincoln Riahi v The Government of the Islamic Republic of Iran, Case No.
485, Chamber One, Order Of 23 Feb 1993.

G.A. Res. 31/98, U.N. Doc. A/Res/31/98 (15 December 1976).

Generica Ltd. V Pharmaceutical Basics, Inc., 125 FE.3d 1123 (7th Cir. 1997).

GERMAN CoODE OF CiviL PROCEDURE, FR.G , 1 January 1998,
http://www.sccinstitute.com/_upload/shared_files/lagar/german%?20arbitration%?2
Oact.pdf.

Grune and Stratton, Inc. v Iran, Award No. 359-10059-1, reprinted in 18 Iran-US CTR,
224.

H.A. Spalding, Inc. v Ministry of Roads and Transport.of the Islamic Republic of Iran,
Award No. 212-437-3 (24 Eeb 1986), repriﬁfed in-10 Tran-US CI. Trib. Rep. 22.
Harris International Telecommunication, Inc. v Theulslamic Republic of Iran, partial

Award No. 323-409-1 (2 Nov 1987); reprinted in 7 [ran=US Cl. Trib. Rep. 31.

Harris International Telecommumcatlonsjnc ] The Islamic Republic of Iran, Partial
Award No. 323-409-1 (2'Nev 1?17) refrmted in 17dran-US CI. Trib. Rep. 31.

Harvey Alum. V. United Steelworkfrl of Amerlca_ 263 F.Supp. 488 (C.D.Cal. 1967).

Henry F. Teichman, Inc:v Hamadin‘_ Glass,Company, Award No. 264-264-1 (12 Nov
1986), reprinted in 13 Tran-US C1, TRib. Rep. 124;

Hidetomo Shito v The Islamic Republic of Irém, Award No. 399-10273-3 (31 Oct
1988), reprinted in 19 Iran-US CI. Trib. Rep. 321.

High Court of the Hong Knji3uong Special Administrative Region, 16 Jan. 1998,
Politek v. Hebei Yearbook XXII, 1998 pp. 666-684.

Honeywell Bull S.A. cl Computation Bull de Venezuela CA, Cour d’appel de Paris
(June 21, 1990), Rev. arb. (1991).

Hood Corporation v The Islamic Republic of Iran, Award No. 142-100-3 (13 July
1984), reprinted in 7 Iran-US CI. Trib. Rep. 36.

Hoteles Condado Beach v. Union Troquistas Local 901, 763 F.2d 34 (1st Cir. 1985).

Hypothetical Draft Convention on the International Enforcement of Arbitration
Agreements and Awards,

http://www.arbitration-icca.org/media/0/12133674097980/hypothetical _draft_con

174



vention_ajbrev06.pdf.

IBA Rules on the Taking of Evidence in International Commercial Arbitration, 1 June
1991, http://www.asser.nl/ica/documents/cms_ica_4_1_IBA_ROE2.pdf.

ICC final report on construction industry arbitrations,
http://www 1 fidic.org/resources/contracts/icc_arbs_FinalReport_2001.pdf.

INA Corporation v The Government of the Islamic Republic of Iran, Award No.
184-161-1 (13 Aug 1985), reprinted in 8 Iran-US CL. Trib. Rep. 373.

INA Corporation v The Islamic Republic of Iran, award No. 184-161-1 (12 Aug 1985)
at 14, reprinted in 8 Iran-US CTR 373.
Inter-American Convention on International Commercial Arbitration, 30 January
1975, O.A.S.T.S. No. 42, 14 L.L.M. 336, http://www.adr.org/sp.asp?id=31620.
Inter-Arab Investment Guarantee Corporation v. Banque Arabe et Internationale
d’Investissements; Year Book XXIVa (1999), p.603.

InterCarbon Bermuda, Ltd'v. Caltex! Trading and Transport Corp., 146 ER.D. 4, 73
(S.D.N.Y. 1993).

International Dispute Resf)lution Proeedures”— International Arbitration Rules of
International Centre for Dispute Resozﬁtlon and American Arbitration Association,
1 March 2008, http://www: adrq /sp a%p‘hd =33994;

Iran Ore Company of Canada v. | rgonaut Shlpplng, Inc (S.D.N.Y. 1985), ICCA

|

Yearbook XII (1987). =iy . § | 1

Iran-US  Claims  Tribunal ' Rules — of - Procedure, 3 May 1983,
http://www.iusct.org/tribunal-rules.pdf. |

Iron Ore Company of Canada v Argonaut Shipping, Inc. (S.D.N.Y 1985), ICCA
Yearbook XII (1987), 173.

John Carl Warnecke and Associates v The bank Mellat, Award No. 72-124-3 (2 Sept
1983), reprinted in 3 Iran-US CI. Trib. Rep. 256.

Karaha Bodas Co LLC v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara.

Kimberly-Clark Corp. v Bank Markazi Iran et al., Award No. 46-57-2 (25 May 1983),
reprinted in 2 Iran-US CTR, 334.

Korner v. Witkowitzer [1950] 2 KB 128 at 162-163, [1950] 1 All ER 558.

La Societé National des Hydrocarbures v. Shaheen National Resource Inc. 585 F.Supp.
57 (S.D.N.Y. 1983).

Laminiors etc. v. Southwire Co., 484 FE.Supp.1063 (N.D. Ga. 1981). Standard Tankers,

175



etc. v. Motor Tank Vessel AKTI, 483 F.Supp. 153 (E.D.N.C. 1977).

Loutchansky v. Times Newspapers Ltd (Nos 2 to 5) [2001] EWCA Civ. 1805, [2002]
Q.B. 783.

Mahadevan v. Mahadervan [1964] P 233.

MCA Incorporated v The Islamic Republic of Iran, Case No. 768, Chamber Two,
Order of 6 Oct 1983. Vera-Jo on her own behalf, on behalf of Laura Aryeh, on
behalf of JM Aryeh and The Islamic Republic of Iran, Case Nos. 842, Chamber
One, Order of 6 Mar 1992.

Minmetals Germany v. Ferco Steel, Vol. XXIV (1999) Yearbook Commercial
Arbitration 739.

National Casualty Company v. First State Insurance Group, Case No. 05-1505 (U.S.
Court of Appeal for the First Circuit 2005).

National Oil Corp. v. Lybian Sun'Oil Co., 733.E.Supp:800 (D.Del. 1990).

Oil Field of Texas, Inc. v.Governmeit of the Islamic. Republic of Iran, et al., Award
No. 258-43-1 (8 Oct 1986), reprinted in 12 Iran-US CTR; 308.

Order of 15 Sept. 1983 in Fbremost Tehran, In¢. v, The Goyernment of Iran, Case Nos.
37 and 231, Chamber One, reprinfed ff:3:Iran-US CI. Trib. Rep. 361.

Paklito Investment Pty Ltd.| W Kl?jknelf;E:rlﬂstu Asis Ltd. [1993] 2 HKLR 39 (Hong
Kong). ‘ J A ‘ '

Parker Case, 4 R. INT’L ARB: Awardsf_39 (1926). | |

Parsons & Whittemore Overseds Co. Incv. Société Générale de 1;Industrie du Papier
(RAKTA) 508 F. 2d 969 (2d Cir:. 1974). |

Patuha v PLN.

Philips Petroleum Company Iran v The Islamic Republic of Iran, Award No. 425-39-2
(29 June 1989), reprinted in 21 Iran-US CI. Trib. Rep. 79.

Pomeroy Corporation v Government of the Islamic Republic of Iran, Award No.
51-41-3 (8 June 1983), reprinted in 2 Iran-US CTR, 391.

Quarterly communiqué, http://www.iusct.org/communique-english.pdf.

R.J. Reynolds Tobacco Company v The Government of the Islamic Republic of Iran,
Award No. 145-35-3 (6 Aug 1984), reprinted in 7 Iran-US CTR, 181.

R.N. Pomeroy et al. v Government of the Islamic Republic of Iran, Award No.
50-40-3 (8 June 1983), reprinted in 2 Iran-US CTR, 372.

Report of the UNCITRAL on the Work of its Ninth Session, UN GAOR, 31st Session,

176



Supp No. 17, UN Doc A/31/17.

Rexnord Inc. v The Islamic Republic of Iran, Award No. 21-132-3 (10 Jan 1983),
reprinted in 2 Iran-US CI. Trib. Rep. 6.

Reza Said Malek v The Islamic Republic of Iran, Award No. 534-193-3 (11 Aug
1992), reprinted in 28 Iran-US CTR 246.

Ronald Stuart Koehler v The Islamic Republic of Iran, Award No. 223-11713-1 (16
Apr 1986), reprinted in Iran-US CTR, 337.

Rules of Arbitration of International Chamber of Commerce, 1 January 1998,
http://www.iccwbo.org/uploadedFiles/Court/Arbitration/other/rules_arb_english.p
df.

Sargent v. Massachusttes Accident Co., 307 Mass. 246, 29 N. E.2d 825 (1940).

Sesostris v. Trasportes Navales 727 F. Supp. 737 (D. Mass. 1989).

Société Soubaigne cl Société Limmareds Akogar, Cour d’appel de Paris (March 15,
1984), Rev. arb. (1985); - ,

Starrett Housing Corp v Iran, Award No. 314-24-1y reprinted in 16 Iran-US C.T.R.,
196, ' >

Status: 1958- Convention on Recqgﬁijﬁnf and| Enforcement of Foreign Arbitral

Awards, | i‘ : E_ﬁ;“ ‘

http://www. uncitral.org/uncitra‘ ] unéf:t{al_téxts/arbitration/N Y Convention_statu

s.html. i 1 1
Summary Record of the 9th Méeﬁng of the Committeé of the Whole (II), U.N. Doc.

A/CN.9/9/C.2/SR.9 (16 April 1976),
http://www.uncitral.org/pdf/english/travaux/arbitration/1976 Arbitration/ACN99C
2SR9.pdf.

Tempo Shain Corp. v. Bertek, Inc., 120 F.3d 16, 21 (2d Cir. 1997).

Tenet Healthcare Corp. v. Maharaj, 859 So. 2d 1209 (Fla. 4th Dist App. 2003).

The Arbitration Rules of London Court of International Arbitration, 1 January 1998,
http://www.jus.uio.no/lm/Icia.arbitration.rules.1998/.

The Geneva Protocol on Arbitration Clauses, 1923, http://interarb.com/vl/g_pr1923.

The Swedish Arbitration Act 1999, Swed., 4 March 1999,
http://www.chamber.se/?71d=23746.

Thomas Earl Payne v The Islamic Republic of Iran, Case No. 335, Chamber Two,
Order of 12 Dec. 1983.

177



Time Incorporated v The Islamic Republic of Iran et al., Award No. 139-16602 (29
June 1984), reprinted in 7 Iran-US CTR, 8.

Transit Casualty Co. v. Trenwick Reinsurance Co., 659 E.Supp. 1346 (S.D.N.Y. 1987).

Tribunal Superior de Justicia 1997 Malden Mills Inc (U.S.) v. Hilaturas Lourdes S.A.
(Mex).

UNCITRAL Arbitration Rules, 15 December 1976,
http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules/arb-rules.pdf.

UNCITRAL Model Law on International Commercial Arbitration, 7 July 2006,
http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf.

UNCITRAL Notes on Organizing Arbitral Proceedings, 14 Jane 1996,
http://www.uncitral.org/pdf/english/texts/arbitration/arb-notes/arb-notes-e.pdf.

UNIF. ARB. ACT (2000).

United Nations Convention onj Recognition.and Enforcement of Foreign Arbitral
Awards, 10 June -, 1958,
http://www.uncitraliorg/pdf/english/texts/arbitration/N Y-conv/XXII_1_e.pdf.

United Painting Compan&, Inc. #~The Islamic Republic of Iran, award No.
458-11286-1 (20 Dec 1989), reprmtef__l_‘In 23 Iran-US CI. Trib. Rep. 351.

United States Court of Appeals, se\feEth Eﬁrcult 19 Sep: 1997, No. 96-4004, Generica
Limited v. Pharmaceuticals Bas‘lc Incs |

University of California at Berkeley_s school of information management and systems,
how much' . information? 2003,
http://WWW2.sims.berkeley.edu/research/projécts/how—much—info—2003/.

Vera-Jo Miller Aryeh et al. v The Islamic Republic of Iran, Award No.
581-842/843/844-1 (22 May 1997), reprinted in 33 Iran-US CTR 272.

W Jack Buckamier v The Islamic Republic of Iran, Award No. 528-94 1-3 (6 Mar
1992), reprinted in 28 Iran-US CTR 53.

William J. Levitt v Islamic Republic of Iran, et al., Award No. 520-210-3 (29 Aug
1999), reprinted in 27 Iran-US CI. Trib. Rep. 145.

William L. Pereira Associates, Iran v The Islamic Republic of Iran, Award No.
116-1-3 (19 Mar 1984), reprinted in 5 Iran-US CI. Trib. Rep. 198.

XL Insurance Ltd v. Owens Corning [2001] 1 All ER (Comm) 530, 541, per Toulson
J.

178



743 i% 4 ¥ % g #f Dr. Stephan Wilske # 0t & FFR L BEL PR E 2 4> 2 A2 o0y
R T e AR
V%;} *ﬂ ¥ 179



International Court Of Arbitration
International Chamber Of Commerce

ICC Arbitration No. Wil

R (/= an)
()
Claimant
Respondent on Counterclaim

N (G crmany)

SRR, (G crmany)
(S

: Respondents

Counterclaimants

TERMS OF REFERENCE FOR THE EXPERT

28 September 2004

180



THE DISPUTE SUBJECT TO ARBITRATION

In the ICC arbitration No. (R JENEP(Claimant) has brought against SRG_
(Respondents) several liabiiity claims based upon its alleged know-how listed in Annex
A to Claimant's Post-hearing brief dated 22 July 2003, attached as Exhibit 1 hereto,
namely a claim for possession of valuable and proprietary know-how, a claim for
misappropriation, a claim for unfair competition and requests for specific performance.

In support of such claims, MR submitted to the Arbitral Tribunal the following
documents:

— Claimant's submissions: First Memorial of 27 February 2003, Second Memorial of
18 April 2003, Third Memorial of 16 May 2003 and Post-hearing brief of 22 July
2003.

- Claimant's exhibits, including its witness statements and expert reports on record.

Copies of these documents shall be directly provided by Claimant immediately after
execution of the present Terms of Reference. Copy of Claimant's Post-hearing brief of
22 July 2003 has already been provided by letter dated 30 July 2004.

WA objccted to MM claims in that it denied that certain items constituted
IR, now-how, and argued that the technology used within Project MR is
different from what is claimed as R know-how, that there is no misappropriation i
the know-how used on the Wl Line is identical or similar to the claimed SR
know-how but properly acquired by SN from a third party, and that certain items
of claimed SR know-how are at present in the public domain.

To substantiate its defense, (IR submitted to the Arbitral Tribunal the following
documents:

- Respondents’ submissions: First Memorial of 27 February 2003, Second
Memorial of 18 April 2003, Third Memorial of 16 May 2003 and Post-hearing brief
of 22 July 2003

- Respondents’ exhibits, including its witness statements and expert reports on
record.

Copies of these documents shall be directly provided by Respondents immediately
after execution of the present Terms of Reference. Copy of Respondents’ Post-hearing
brief of 22 July 2003 has already been provided by letter dated 29 July 2004.

In addition, Respondents shall provide immediately after execution of the present
Terms of Reference the documents for the Wl Line, absent objection by Claimant
which will have received copy thereof in advance. Further, the parties shall immediately
after execution of the present Terms of Reference also provide a copy of the Minutes of
the Zurich hearing of 16-20 June 2003.

THE AWARD ON LIABILITY OF 17 MARCH 2004
On 17 March 2004, the Arbitral Tribunal rendered an Award on liability (hereinafter the

“Award”) and reserved its decisions on the claims referred to in section | above until the
determination of the items of know-how in Annex A and of their misappropriation on the
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10.

11.

12.

13.

14.

15.

18.

17.

W, inc, if any.

As a matter of principle, the Award is a final decision of the Arbitral Tribunal and may
not be revisited (subject to a request by one party to have the award or portions thereof
set aside before the Swiss Federal Tribunal). Thus, an expert is bound by such
findings.

In light of the operative part of the Award (paragraph 976 of the Award), the issues left
to be determined by the Arbitral Tribunal are the alleged use and misappropriation of
4R <now-how by WMENER within Project WIlE, the possession by SR of
valuable and proprietary know-how, the engagement of Sl in unfair competition
activities and Claimant’s requests for specific performance.

In order to complete such assessment, the Arbitral Tribunal decided in accordance with
Article 20(4) ICC Rules and Article 4 of Procedural Order No. 1 (Procedural Rules) of
19 September 2002 to request a report by a tribunal-appointed expert.

THE APPOINTMENT OF THE EXPERT

In view of the foregoing, the Arbitral Tribunal has decided o appoint with the consent of

both Parties, Mr SR S W -
an independent expert (the “Expert”).

In order to assist the Expert in carrying out his assignment, copies of the following
documents have already been provided to the Expert by the Arbitral Tribunal by letter
dated 27 July 2004, namely:

- Award on liability of 17 March 2004
- Dissenting Opinion of 9 March 2004 (which is not part of the Award)
- Terms of Reference of 19 September 2002

In addition, copies of the following documents are attached as Exhibits 2 and 3 hereto:
- Procedural Rules of 19 September 2002

= 1998 ICC Rules of Arbitration

Moreover, the Expert shall have in accordance with Article 5 of Procedural Order No. 1
(Procedural Rules) of 19 September 2002 access to the Jlllk Line, being specified
that, subject to appropriate measures to ensure confidentiality, the Parties’ Authorized
Representatives as designated by each Party (see letters of 3 and 6 August 2004),
outside experts {llNTNENENNE =< SNENEENMNE - vl as the members of
the Arbitral Tribunal, will have the right to atlend any inspection by the Expert of the

Line, if necessary. The attendance of other persons will be subject to an
agreement in writing of the Parties or directions from the Arbitral Tribunal.

QUESTIONS FOR THE EXPERT

As set forth in.the Award, the Arbitral Tribunal has made findings on various issues in
these proceedings but reserved certain issues for the Expert's review.

As a result, the Expert is requested to examine all documents referred to under points |
and 11l above, which he obtained from the Parties or the Arbitral Tribunal, as well as to

3
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18.

19.

20.

21.

inspect the SR Line, if deemed necessary and appropriate, and to prepare on the
basis of such record and inspection, if any, a report sequentially answering the
following questions.

Scope of SlMEknow-how

Please state whether or not each item of know-how listed in Annex A (except items (e},
(u) and (v)) constitutes proprietary Il know-how at the time of the transfer of know-
how under the I} G Agreement (‘BK) in 1992, being understood that
proprietary know-how is meant to refer to specific technical knowledge susceptible to
industrial use and which is not immediately accessible to others in that industry.

With respect to items (a), (c), (d), (s) and (t} of Annex A in particular, the following
specific dimensions were found to be proprietary S know-how at the time of the
transfer of know-how under the Jilin 1992:

a. A float bath having a spout lip with & width of IR

c. A float bath having a wetback length (the distance from front of the wetback tile to
the edge of the spout fip) of S,

d. A float bath having a puliback length (i.e., the wetback fength multiplied by the sine
of the angle of the restrictor tile) of WES;

s. A float bath having a deep pocket in the hot end just below the spout with a tin
depth of SR deep;

t. A float bath having a tin depth in the wide portion of the bath of SN,
Please explain whether or not the specified ranges for such items in Annex A, namely:

a. A float bath having a spout lip with a width falling within the range of WElEER 1o

c. A float bath having a wetback length (the distance from front of the wetback tile to
the edge of the spout lip) falling within the range of il to

d. A float bath having a pullback iength {i.e., the wetback length multiplied by the sine
of the angle of the restrictor tile) faliing within the range of SN to SR,

S. A float bath having a deep pocket in the hot end just below the spout with a tin
depth of between SR and SENNR deep;

t. A float bath having a tin depth in the wide portion of the bath of less than SlNER.

‘would constitute proprietary SEMIR know-how at the time of the fransfer of know-how
under the SllRin 1992.

Please state whether those items of know-how in Annex A found in your analysis under
the preceding paragraph to constitute proprietary S <now-how at the time of the
transfer of know-how under the SR in 1992 are no longer to be considered as
proprietary dEENgR know-how to date or are at present in the public domain.

In doing so, please note that the title of Annex A, i.e. *Confirmed JIlR know-how”, has
been struck and should be disregarded accordingly.

Please note that item (g) of Annex A has also been deleted and that item (h) of Annex
A has been modified so as to read “A float bath for ultra-thin glass with the spacing
between the assist rollers between s
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2. Transfer of know-how by IR to SERMENERin writing
22.  With respect to items (a), (c), (d), (s) and {t} of Annex A, the following specific
dimensions were found in the Award to have been transferred in writing by @il to
W 1 the time of the transfer of know-how under the SRR 1992:
a.  Afloat bath having a spout lip with a width of (g
c. A float bath having a wetback length (the distance from front of the wetback tile to
the edge of the spout fip) of R

d. A float bath having a pullback length (i.e., the wetback length multiplied by the sine

of the angle of the restrictor tile) of ENNE :

5. A float bath having a deep pocket in the hot end just below the spout with a tin

depth of WM deep;

t. A float bath having a tin depth in the wide portion of the bath of UillllR.

Please indicate whether or not the specified ranges for such items in Annex A, namely:

a. A float bath having a spout lip with a width falling within the range of U to

c. A float bath having a wetback length (the distance from front of the wetback tile to

the edge of the spout fip) falling within the range of Ui to WIRER

d. A float bath having a pultback length (i.e., the wetback length multipfied by the sine

of the angle of the restrictor tile) falling within the range of iR to Wl

S. A float bath having a deep pocket in the hot end just below the spout with a tin

depth of between SR and SER.deep;

t. A float bath having a tin depth in the wide portion of the bath of less than JR
were disclosed or transferred in writing (e.g. blueprints, drawings, letters, memoranda,
process descriptions, operating procedures or other written data; see Award section
V.C.1) by JENER to WEEBR under the Wl and if so, identify the documents on
record showing such disclosure or transfer of know-how.

53, Please state whether or not the following items (b), (f}), (h), (i) (). k). (), (m), {n), (0},
(p), (@), (1), (w) and (x) of Annex A, namely:
|
i e DP‘G
1
1
)
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&

were disclosed or transferred in writing (e.g. blueprints, drawings, letters, memoranda,
process descriptions, operating procedures or other written data; see Award section
V.C.1) by /R to SIS under the Wl and if so, identify the documents on
record showing such disclosure or transfer of know-how.

3. Presence of Mllllllknow-how on the Wl Line

24, Please state whether or not items (a), (¢), (d), (e), (s}, (t}, (u) and (v) of Annex A - the
following specific features or dimensions of which were found in the Award to be
proprietary and confidentia! Wl know-how at the time of the transfer of know-how
under the #ilin 1992 - namely:

a. A float bath having a spout lip with a width of Sl

C. A float bath having a wetback length (the distance from front of the wetback tile to
the edge of the spout lip) of SNNEGN;

d. A float bath having a pullback length (i.e., the wetback length multiplied by the sine
of the angle of the restrictor tile} of i,

) —
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of®

and the specified ranges for items (), {c}, (d), (s) and (1) in An.nex A namely:

a. A float bath having a spout lip with a width falling within the range of Jillllweto
k) '

C. A float bath having a wetback length (the distance from front of the wetback tile to
the edge of the spout lip) falling within the range of (il to ;

d. A float bath having a pullback length (i.e., the wetback length multiplied by the sine
of the angle of the restrictor tile) faling within the range of RS o

S. A float bath having a deep pocket in the hot end just below the spout with a tin
depth of between GG and SR deep;

t. A float bath having a tin depth in the wide portion of the bath of less than e

namely:

and items (b), (A, (), (), (@), (), (), (M), (n), (o), (). (a), (), (w) and {x} of Annex A - -
\ ‘ : '

w
&
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25.

26.

27.

28.

ok
p@
o

are incorporated in, used on or there is evidence of intent that such items be used on
the SR ¢ ine, and if so, identify with specificity the basis for your opinion.

Acquisition of know-how from third parties

Please state whether those items of know-how in Annex A found in your analysis under
section 3 above to be incorporated in, used on or intended to be used on the

Line were acquired by Wil on an independent basis from a third party, i.e. without
such third party having had access to such Sl know-how and without any violation
of secrecy by such third party, and if so, identify the documents or testimony on record
showing such acquisition on an independent basis.

EXPERT REPORT

The Expert shall produce a comprehensive report of the Expert's findings on the
questions referred to under point IV above (the “Report”) for presentation to the Arbitral
Tribunal so as to enable the latter to rely upon it, if it sees fit, for the purpose of its
decision.

The Expert shall do such other things and perform such other activity within the scope
of the Terms of Reference as the Expert may be reasonably requested by the Arbitral
Tribunal.

The Expert may request to have access to such of the Parties’ records and documents
as he may reasonably deem necessary or convenient to consult in order to deal
comprehensively and accurately with the questions under point IV above. The Expert's
request hereunder shouid be addressed to Counsel of the concerned Party, being
specified that, subject to leave from the Arbitral Tribunal or an agreement in writing
stipulating otherwise, the Expert wiil refrain from any oral or written contacts with third
parties and restrict his contacts with the Parties to contacts in writing with the Parties’
Authorized Representatives as designated by each Party {namely ]
3 and A for Claimant, and Dr Stephan
Wilske and SJNENENREe for Respondents). The Expert is to refrain from any oral
contact with either Party's Authorized Representatives for the Parties and will have no

8

00436344 doc

187



29.

30.

31.

32.

VL

33.

34.

meeting with the Parties {i.e. employees, officers, agents, etc.) without the attendance
of at least one of both Parties’ Authorized Representatives as designated by each
Party. For the avoidance of doubt, the Expert is to give reasonable advance notice of
any meeting so that the Parties may send at least one Party Authorized Representative
if it so wishes.

A copy of all letters that the Expert will send to one of the Parties shall be sent to the
other Party, to the members of the Arbitral Tribunal and to the ICC at the addresses
indicated in the Terms of Reference dated 19 September 2002. The Expert may
transmit such communications by certified or registered mail, or by facsimile, or by
courier or by e-mail or by any other means of telecommunication that provides a record
of the sending thereof. In case of facsimile or e-mail transmission, a copy shall also be
sent by courier or mail.

In case of doubt or difficulties, the Expert shall request directions from the Chairman of
the Arbitrat Tribunal.

Three copies of the Report shall be sent simuitaneously to the Chairman of the Arbitral
Tribunal and one copy each to the co-arbitrators, as well as two copies to each Party
and one copy to the ICC, no later than 4 months after the date of netification to the
Expert by the Chairman of the Arbitral Tribunal that the advance on deposit with the
ICC International Court of Arbitration has occurred.

After the Report is submitted to the Arbitral Tribunal and the Parties, the Expert shall be
available, if requested to do so by the Arbitral Tribunal, to attend a hearing with the
Arbitral Tribunal and the Parties in Zurich in principle in order to answer any questions
regarding the content of the Report.

EXPERT REMUNERATION
The amount of the Expert's fees shall be as follows:

a.  for the preparation of the Report, a total amount not in excess of USD 100°000.
This amount is based on an estimate of the time involved of 300 hours (at an
hourly rate of USD 300 for document review and report preparation or USD 400
for site visits) and shall accordingly be reduced, should the time necessary to
complete the Report be less than anticipated, The amount of the Expert's fees
will be paid as follows: the Expert will invoice the ICC on a monthly basis,
whereupon the ICC will pay his fees out of the advances paid by each party into
the newly-opened account with the ICC to that end.

b. for the attendance at subsequent hearing or meeting with the Arbitral Tribunal
and the Parties:

- a hourly rate of USD 400;

- plus reimbursement of accommodation and living expenses, as well as
travel costs.

These amounts shall be paid following presentation of the relevant invoices to the ICC.
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The Expert's acceptance of the appointment hereunder will be on the condition that the
Expert

- will keep confidential all information coming into his possession in the course of his
service as tribunal-appointed expert in this arbitration in accordance with the
Confidentiality Commitment he entered into on 20 July 2004, will use ali such
information only for the purposes of this arbitration and will upon completion return ali
documents to Counsel from which he received such documentation;

- confirms by signing the present Terms of Reference that, after due investigation, the
Expert is aware of no matter which might prevent or might be perceived as preventing
him from acting independently and impartially in carrying out the assignment as
tribunal-appointed expert in this arbitration;

- will perform its assignment in all honesty and from a completely independent and
impartial standpoint.

Place of arbitration: Zurich

Date: 28 September 2004

/‘ For the Arbitral Trik

For acceptance:
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