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PARE i

Insider trading is used to refer to a practice in which an insider or a related party
trades based on material non-public information obtained during the performance of the
insider's duties at the corporation, or otherwise in breach of a fiduciary duty or other
relationship of trust and confidence or where the non-public information was
misappropriated from the company. Rules against insider trading on material non-public
information exist in most jurisdictions around the world, though the details and the
efforts to enforce them vary considerably.

The Legislative Yuan made an Amendment to the “Securities Exchange Law”,
Article 157-1 to restrict insider trading in January 29, 1988. In the history of Legislation
process, there is a clear tendency of felonization. Atfer anzlyzing those prosecuted
insider trading cases in past ten‘yeats; we find tﬁat most of the defendants were
verdicerd “not- gutilty”, or rendered withlight'sentences, and both the criminal and civil
procedures delayed for many yéars, “Faili.r%'t-d' prove the defendant knowing the
non-public information” is the mojor rleallsoriz:for 1_1i0st ndt—guilty cases, and the problem
can not be solved by enhancing prfo.se_c:utors andjudges’ prodfession. Thus it does not
work well to deter insider trading by harsh pﬁnishment only.

Like other white-collar crimes, there must be motivation, insiders Neutralizing
Social Controls, and opportunities for an insider trading to happen. As a result,
Corporates must set up a good internal control system and legal compliance program to
reduce the motivation and opportunities for the doers, and change the morale and
culture which might ptomote insider trading in the company. Mealwhile, the
supervisory authoriry should have administrative power of investigation, and various
enforcement tools, such as applying for an injunction from the courts, suspending the

directors’ duties to provdie prompt corrective action for insider trading.

Key Words: Insider Trading, Prevention, Corporate Governance * Administrative
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2% Chiarella v. United States, 445 U.S. 222 (1980).
> United States v. O'hagan , 521 U.S. 642 (1997)
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26 Dirks v. SEC, 463 US 646 (1983)
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2 Sectlon 10(b), [/ HIEg @ It shall be unlawful for any person, directly or indirectly, by the use of
any means or instrumentality of interstate commerce or of the mails, or of any facility of any
national securities exchange, ...
(b) To use or employ, in connection with the purchase or sale of any security registered on a national
securities exchange or any security not so registered, any manipulative or deceptive device or any
securities-based swap agreement, or contrivance in contravention of such rules and regulations as the
Commission may prescribe as necessary or appropriate in the public interest or for the protection of
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investors.

¥ Rule 10(b)-5 H/E:Y™ : It shall be unlawful for any person, directly or indirectly :
(a) to employ any device, scheme, or artifice to defraud,
(b) to make any untrue statement of a material fact or omit to state a material fact necessary in order
to make the statements made, in light of the circumstances under which they were made, not
misleading, or
(c) to engage in any act, practice, or course of business which operates or would operate as a fraud or
deceit upon any person, in connection with the purchase or sale of a security.

" (a) If any person has taken a substantial step or steps to commence, or has commenced, a tender
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offer (the "offering person"), it shall cons_tithe Efraudillent, deeeptive or manipulative act or practice
within the meaning of section 14(e) of the Act for any other person who is in possession of material
information relating to such tender-offer.which information he knows or has reason to know is
nonpublic and which he knows or has teason to know has:been acquired directly or indirectly from:
(1)The offering person,

(2)The issuer of the securities sought or to be sought by such tender offer, or

(3)Any officer, director, partner or employee or any other person acting on behalf of the offering
person or such issuer, to purchase or sell or cause to be purchased or sold any of such securities or
any securities convertible into or exchangeable for any such securities or any option or right to
obtain or to dispose of any of the foregoing securities, unless within a reasonable time prior to any
purchase or sale such information and its source are publicly disclosed by press release or otherwise.

(b) A person other than a natural person shall not violate paragraph (a) of this section if such person
shows that:

(1) The individual(s) making the investment decision on behalf of such person to purchase or sell
any security described in paragraph (a) of this section or to cause any such security to be purchased
or sold by or on behalf of others did not know the material, nonpublic information; and

(2) Such person had implemented one or a combination of policies and procedures, reasonable under
the circumstances, taking into consideration the nature of the person's business, to ensure that
individual(s) making investment decision(s) would not violate paragraph (a) of this section, which
policies and procedures may include, but are not limited to,

1) those which restrict any purchase, sale and causing any purchase and sale of any such security or
ii) those which prevent such individual(s) from knowing such information.

(d)

(1) As a means reasonably designed to prevent fraudulent, deceptive or manipulative acts or
practices within the meaning of section 14(e) of the Act, it shall be unlawful for any person
described in paragraph (d)(2) of this section to communicate material, nonpublic information relating
to a tender offer to any other person under circumstances in which it is reasonably foreseeable that
such communication is likely to result in a violation of this section except that this paragraph shall
not apply to a communication made in good faith,

1) To the officers, directors, partners or employees of the offering person, to its advisors or to other
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persons, involved in the planning, financing, preparation or execution of such tender offer;

ii) To the issuer whose securities are sought or to be sought by such tender offer, to its officers,
directors, partners, employees or advisors or to other persons, involved in the planning, financing,
preparation or execution of the activities of the issuer with respect to such tender offer; or

iii) To any person pursuant to a requirement of any statute or rule or regulation promulgated
thereunder.

(2) The persons referred to in paragraph (d)(1) of this section are:

i) The offering person or its officers, directors, partners, employees or advisors;

i) The issuer of the securities sought or to be sought by such tender offer or its officers, directors,
partners, employees or advisors;

iii) Anyone acting on behalf of the persons in paragraph (d)(2)(i) of this section or the issuer or
persons in paragraph (d)(2)(ii) of this section; and

iv) Any person in possession of material information relating to a tender offer which information he
knows or has reason to know is nonpublic and which he knows or has reason to know has been
acquired directly or indirectly from any of the above.
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33 General. The "manipulative and deceptive devices" prohibited by Section 10(b) of the Act and Rule

10b-5 thereunder include, among other things, the purchase or sale of a security of any issuer, on the
basis of material nonpublic information about that security or issuer, in breach of a duty of trust or
confidence that is owed directly, indirectly, or derivatively, to the issuer of that security or the
shareholders of that issuer, or to any other person who is the source of the material nonpublic
information.
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3 Definition of "on the basis of." Subject to the affirmative defenses in paragraph (c) of this section, a

purchase or sale of a security of an issuer is "on the basis of" material nonpublic information about
that security or issuer if the person making the purchase or sale was aware of the material nonpublic
information when the person made the purchase or sale.

Before becoming aware of the information, the person had:

(1) Entered into a binding contract to purchase or sell the security,

(2) Instructed another person to purchase or sell the security for the instructing person's account, or
(3) Adopted a written plan for trading securities;

The contract, instruction, or plan described in paragraph (c)(1)(i)(A) of this Section:

(1) Specified the amount of securities to be purchased or sold and the price at which and the date on
which the securities were to be purchased or sold;

(2) Included a written formula or algorithm, or computer program, for determining the amount of
securities to be purchased or sold and the price at which and the date on which the securities were to
be purchased or sold; or

(3) Did not permit the person to exercise any subsequent influence over how, when, or whether to
effect purchases or sales; provided, in addition, that any other person who, pursuant to the contract,
instruction, or plan, did exercise such influence must not have been aware of the material nonpublic
information when doing so; ...
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37 the behaviour is based on information which is not generally available to those using the market but

which, if available to a regular user of the market, would or would be likely to be regarded by him as

relevant when deciding the terms on which transactions in investments of the kind in question should
be effected;
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RSA had no pohcles procedures, tralmng or compliance officer to ensure its compliance with the

federal securities laws.

Most of the RSA investment personnel involved in this matter, including its CEO, did not have a

clear understanding of the securities law duties and risks implicated when they came into possession

of material, nonpublic information.
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