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ABSTRACT

The design of corporate legal systems related to shareholder rights must align with
the essence of shareholder rights to avoid disputes and conflicts between systems. This
principle also applies to the shareholder litigation rights, which serve as a remedy for
shareholder rights. Therefore, in the second chapter of this paper, we will begin with an
exploration of shareholder rights. Subsequently, we will conduct a comprehensive
examination and analysis of the definition, nature, and categorization of shareholder
rights in Taiwan’s legal system. Furthermore, we will endeavor to reexamine and
construct the legal framework related to shareholder rights in Taiwan’s legal system

from the perspective of creditor's rights theory.

Chapter Three of this paper focuses on examining the current shareholder litigation
systems in Taiwan’s legal system. Firstly, the relevant provisions regarding shareholder
litigation in Taiwan’s legal system can be broadly categorized into shareholder direct
actions and derivative actions. The former follows a decentralized legislative approach,
while the latter follows a principle-based legislative approach. It is argued in this paper
that the decentralized legislative approach for direct shareholder suits has its flaws, as
gaps in protection can arise when the legislator fails to address certain aspects.
Furthermore, using practical cases as examples, this paper points out the shortcomings
in the existing law, particularly in cases where minority shareholders in closely-held
companies face oppression from the majority shareholders, highlighting the

inadequacies of available remedies under the current legal framework.

Chapters Four and Five of this paper serve as a comparative exploration of legal
systems. Chapter Four concentrates on an examination of the United States legal
framework. Firstly, akin to Taiwan’s legal system, the United States also categorizes its
litigation system into direct actions and derivative actions. Notably, derivative actions

vii
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in the U.S. are constrained by the theory of Director Primacy and the need to deter the
proliferation of frivolous litigations. Consequently, the restrictions on the procedural
aspects and prerequisites of derivative actions are diverse and intricate. Concerning
direct actions, U.S. courts prioritize scrutinizing whether shareholder rights have been
violated and whether the damages incurred by shareholders are directly caused. This
scrutiny determines whether direct actions are permissible. Additionally, the
distinctions between direct and derivative shareholder suits, as developed by various
state courts, provide significant stability to the classification of lawsuits, contributing
to the clarity of legal categorization—a valuable aspect deserving attention and
reflection. Lastly, much like in Taiwan’s legal system, minority shareholders in closely-
held companies in the United States frequently confront oppression from majority
shareholders. To address this concern, the U.S. legal system has developed specific

remedies.

Chapter Five focuses on the examination of the legal framework in the United
Kingdom. Similar to Taiwan’s legal system, the UK also distinguishes between types
of shareholder litigation, namely direct actions and derivative actions. Furthermore,
these can be further categorized into statutory law actions and common law actions.
Observing the development in the UK, both common law direct and derivative actions
are significantly influenced by the Foss rule. The emphasis is placed on the Proper
Claimant Principle and the Majority Rule, leading to a relatively conservative approach
towards shareholder litigation in common law. However, in order to expand the scope
of shareholder litigation rights, the UK adopts a bolder and more innovative approach
in statutory law actions. In terms of direct actions, the development of an unfair
prejudice remedy gradually replaces the narrower scope of common law direct actions.

For shareholder derivative suits, the UK incorporates recommendations from the Law

viii
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Commission and the Company Law Review Steering Group by amending the

Companies Act 2006 to include statutory derivative actions.

Chapter Six will primarily focus on proposing legislative reform
recommendations. In this section, the paper will draw on the unfair prejudice remedy
system in UK law as a foundational reference, while also considering the 7ooley Test
developed by the Delaware Supreme Court and the special remedies adopted by the
American Law Institute in closely-held companies under U.S. law. These sources will
collectively serve as frameworks to construct the relevant provisions for direct actions
in Taiwan’s legal system. Finally, Chapter Seven serves as the conclusion, where the
discussions from the preceding chapters are integrated. Subsequently, relevant

legislative amendment recommendations are appropriately put forth.

This paper firmly believes in the importance of implementing shareholder rights
within the framework of corporate law. As the legal maxim goes, “where there is a right,
there is a remedy.” When corporate law seeks to grant shareholders corresponding
rights, it should also establish corresponding remedies for shareholders, aligning with
the spirit of the constitution in safeguarding people’s property rights and the right to
legal recourse. Considering the limited scholarly discussion on shareholder direct
actions in Taiwan, this paper aims to awaken academic and practical interest in
shareholder direct action by presenting personal insights. It is hoped that this approach
will serve as a catalyst for further discussions and contributions, ultimately contributing
in a modest way to the progress of Company Law and the realization of shareholder

rights.

KEYWORDS: Shareholder Rights, Direct Actions, Closely Held Corporation, Tooley

Test, Foss Rule, Constitution's Internal Effect, Unfair Prejudice Remedy
X
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! E.g., Higgins v. N.Y. Stock Exch., Inc., 806 N.Y.S.2d 339, 353 (N.Y. 2005); See also Stephen M.
Bainbridge, Can a breach of fiduciary duty suit be brought directly? (May 4, 2020),
https://www.professorbainbridge.com/professorbainbridgecom/2020/05/can-a-breach-of-fiduciary-
duty-suit-be-brought-directly.html (last visited July 2, 2023).
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CHARLESWORTH’S COMPANY LAW 349-50 (Sweet & Maxwell 17th ed. 2005).
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2 AT Ak (2002 ) a)l ks (B ) #3T5HR > B 186 =R -
3%$g(w%)<ﬂj& Y B 385, =R, o

b B (2004 ) BRA A R S B R AREIARAT ) BT R 0 B 45 R
15 John Armour, Shareholder rights, 36 OXFORD REV. ECON. POLICY, 314, 316 (2020).
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BOEENBRAZ REAEEZE GRREAAG  mATEGHAET - 2
BATSHEB L R EZHE BN R AT E M IREH E2 @35

H—BEpkizRH R B AR MmREH s AT mFtiEmy :
£—8 BiHorkFR#

By kF R PHEXARFALEELTERAN BB AR E ¥
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BHEAB NG ER 232 4% AT T N EBARE . RFNRKER

16 Julian Velasco, The Fundamental Rights of the Shareholder, 40 U.C. DAVIS L. REV. 407, 413 (2006).
17 HARRY G. HENN & JOHN R. ALEXANDER, LAWS OF CORPORATIONS AND OTHER BUSINESS
ENTERPRISES 869 (West Pub. Co. 3 ed. 1983); See also Walter Werner, Corporation Law in Search of
Its Future, 81 COLUM. L. REV. 1611, 1643 (1981).

18 FRANKLIN A. GEVURTZ, CORPORATION LAW 153 (West Group. 2000).

19 E.g., Muschel v. W. Union Corp., 310 A.2d 904 (Del. Ch. 1973).
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31 ADOLF A. BERLE & GARDINER C. MEANS, THE MODERN CORPORATION AND PRIVATE PROPERTY 346-
47 (Macmillan Co. 1933).
32 ROBERT C. CLARK, CORPORATE LAW 94 (Little, Brown. 1986).
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42 Jessica Erickson, The Gatekeepers of Shareholder Litigation, 70 OkLA. L. REv. 237, 237-38 (2017).
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fo WM EJE B R KZ R o 5] do & B R A SR AT AR N 8] 3 F gk

LS EEEENE PPN E VO ES = e FE P A
EY VR Fo TN

D BN EERAGANMAETHR NI ZIEE > UL
BFAR RAR N S R AR Z IRy 0 TRBABAMLEAR T A T RALE

w0 R ERE

B4 % x4 (2012 ) H4B3E3 > B 294-295 -
235 GEVURTZ, supra note 18, at 387.
236 Comment, supra note 233, at 1147.
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Y LR dHZ B ol 3k JEho b IHEE - M 7T 3 A AR ET 4R o AR — ] F
AR - N X EFAER L ERGE AR BB EI AR AK
FHEREET R LB G B R E X AIRAL Z IR AT AR B R ARAL IR
MmIEE BTN A S —BAERRE  $FERETRYE > STATRK
REFEFBIFOHBBEEUAENZIRE  BAMTLTHILBREARRA S
MHZ 2 MFRAKRAEFRAS e sbp| FET AL BoRMAFREE
HHRNEE G LI RARE AEATEEOFRTHER ZRACHAL Y —H
VAR > B E R BAFaRF 2 - BB HE R E TR RERRERZ
FHMAES > N EAEEET ERZFE M A RE - R dofTH I R
BHFRARMFRARTZIEH IR IAL - FRIAZE P RAKRFnYH
N E R Z— KER

B8 BRATEEFEHBHDRZIRE

SRR B N B AR AR 0 B AT R R R LR @A R i AR B 5 A&
B ARALFox 2 B33t B BT H R I S EI RA KRR EHEFH R AR
RALFFINZ R4 - R HES LA ER 2R G EhaE #0270 Mk R A8
NmE o REBAE RGN ESE 214 SRR RM TR —BRE —RAEZ
R EREFAXMEZART EMRREF AN RN Z 8 FAZIEETAM
BEHRBLEMRER L EREIFF N EF 214 (2R TR > A ROE LR

REATHIE c BPEARRR o

ARRBEEHRRABEFME - RAMZAE NN EFINAETEMLEZ

27 FE.g., Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985).

B ROE  ERET  RERRGUAATHL ZBAIE RS IR E RN (Class
Action )» JbIR R LIRS N TR T % o

23 Richard Montgomery Donaldson, Mapping Delaware's Elusive Divide: Clarification and Futher
Movement toward a Merits-Based Analysis for Distinguishing Derivative and Direct Claims in
Agostino v. Hicks and Tooley v. Donaldson, Lufkin & (and) Jenrette, Inc, 30 DEL. J. CORP. LAW 389,
396 (2005).

20 £ x5 (2012 ) AT#HE3 > B 295 °
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HR N MEREELEREE L2 TRG N X4 @S e PR R
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KA AL EFRMERBER T TARANERAETER R L FEYR
MWANG 2 BB E R BRI G N 2 B E T R A4
EAVE WHELTRARAELIRRAMTRALABAZELR AT ERY
PR RZ M BARE  Rf o BATHEZ R S ERME AR NN #TEKHE -
M — AL RR Ay N 8] PR 3R 2 AR A% IR 5 B TR 4% s BB JE R A X R A A

T TEARPT R T B TR AR BE - 45 R TR IR ARAT IR LA SE R PB4 b A

W R (2007 ) D EAR R RFHE R E 24T ) B 24-29 B2 KA EEH R AT

L% -

M LARBERIOEFRES EFE IT2I SRR FH A T R R B RE R IR AM 2 —
o ONBEEGHRBENRBARY  RRAZBBRYRE KM LR - M b BesRu. ]

MM RS 330 4% T EFMEARE 0 BEARZ B A MR SRR R AR LR Bk o

MM RE 186 5 T BRRMNIER §AIERMEAT  CRET mB oA RYFZEITAHAZELR
o ARERECHREE  AFF RO ARG RS O WE LA R 2R & AR
8 —IAH AR BIERRAE R -

MWONEEE 3T 4 T NS BIRB NS EFE RS SHAMEFR RS
B E AU RY RENERE RRAECAHRESTTY  UTBEATEHR » RUDBELT
BRB L - B ERRM > MBF RN EFATEL  WERAFAZIE - 3 BTEE
DEGHBER 1245 BT T QANBITHEMNR FTHHEKZ— BREFFRAD®ES
AR KB AR AR 8 AT AR AR 0 AR N 8] RO R B Z R RN R
RO IBRRCEGNRES T RTBATER AU UBALATRERESS  ERERH X
MERAME BNV RE T AMEECBEITAHS > RN REFETER - ( F=%)
------ NEEATE R A RENRRCETTRES T T BATFTER 0 R

MO SEAT BRGNS BRERU AR AL ( FwEK ) NN BTE T AEZ N
B BN ZRERTELERMAEZRGE NN ZRENAENEZRRCECATRE
GF  UETBETES > RUUBEATRESRE R ERERYIKEER ML ( FL2 ),
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AR AT — ] o

B TR GIERA B ERA RIGRY KRN SUR SRR & A BB
RILF BB X AFZILIE BB MERENR > MAKRIE NG LS 189 1AM E » R
AR R B RBA =T B NIRAAY R AR A BBk bR A BE R K
PERRRF A - MAT A A B RAT R A HTAM -

AR 0 Nl EE 267 4R R =R BT R RAT A O S) BAT HAR R R
A AL BIE SRR AL M BB R MR - Rk B 5 7 AL RARR
Z AR ABCHE R IR T F R XA RS B AR By S By o 8]
R BB > F N SV BAT IR B ho 5 3 RO R A RARAF AR b ey o 8] R AL

PP R - AR A — R Z H R -

=R SHBERH

B HNEEE I GZRE  ENa288  FREZRABERERBER
RIRAFIR BB R A LR TR AR E s TR LR RZ S
ARG EERMA BN FETREIEMME LB @00 SR A EBHE - 88K
B o R X2 IR E §A NN 5 8% 2 48 B ( Deadlock ) skBy ik 8] 2

FRBE > W TR @SS 5 B B R IR AR A B B e SRR

BH o ARIE 2SR F 200 XA J A CEATRIAEE 2 X = A Ly

R TERRGRAFRBERAERBENNZITARERFLRFERZE

q

RFRZEFN > ARG AR RARERD b —FE ML MR G A
BAEEF FEXIFRR > EFEFETFRFGE RARR R AEEN 5 KI5

M g L P RMMEEABIRL  MEFAAERBIHRIEREREARES Tl 2 &
HOLR MBI AE TR R HREXARE » RESEAR R ZEEITA B - M ETRILEE
BERAFAH NN ERBEBMEFRMEPT - 288  RAER 103 £HE L L5 % 1681 SRR FH
R BRIRTIET A 26 BEBFE 033599 5% 5 4AE) AR ¢ A (2016 ) BRI
HRBEBREEREZABATARN) ——FRFBER 104 FEE EFE 2492 55RFHE ) (A
BHRFIFIR ) 47 #47 - B 43-44 -

2 OE AW (2012)( BRRZBERFIFHM D ( ARE2HE ) 11345 B 26-
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Z A R BB R G AR Z > SLBF IR F|ARAE B Bp iy SE AR R A0 T RS 0 A

FEIETR & Z B R & R

ik ARIE N RS 24545 BB — F U EHA CBETRMARE 22—
FX AR R GRS  FERRALL BN BEERERKREA  NLER
BN ARENS)EHBKE - MAEFH  HEXFR HEXH XA - XKL
MHERA AR B FENE D BRRFUAREE  FIEARR > AR T

D B RLTAAR A AR D B R A B

=R &

L AT IR T A o R B R R B2 30k PR R 27 &
TR RN ST 47508 T8 Kbk RRA HB R0 R X
ABRRBZATRT  TRREIHETINBEERF  MRBEZ I THEXRERE
FRAEA KR BPEARRE - RBIMET  NAEH 2K I RTRREFES -
ZARENHTHRA BRI EM  RERRABAEEE IS R E I @ AT > AL REBp
e e BATRE AL eI ETFRRETMEEL > RERFRMBN » £1EH
BRI R G LTI E AR - SbBF I RPN IR N B TR 5 172 52 1 %
BFARZE BB B aRE 12421 AERELBARLNINEATA
Iy M RS RMA L BZ B Ao o AR A AREZ L -
R EBRRHHBRREGH BB ETAREFAIAEARLRLZE TR
BBTHRKER G EASHRBZER -

£=R TRxHERE NEAFERENEER 235K =R

RATATAL > RATHINR R B G HEXBBERML T IREHERARR ;

M8 KRB A (2002 ) AT A RN EFZ T BIEWMIE ) ( G E2mE ) 368 8
108 -
249k & 32 (2009 ) <’\_]/i‘:¥-——17ﬂ£ﬁ‘*/"é AR ZIF AR B AT R IR R A R AR
EAZRE (BB ELHE) 17180 » B 3839 -

66

doi:10.6342/NTU202303374



R LG, AIFBEREE - ZRKBTEIEZEBRTREEETX - B
FEIRR I A MO TE K R R B ZARFE o SUR EHN B RIR 2R - 5
EPRT N ZRFR AT QNAEEBKE—E P ATHHRENELEA

P

E N 5) kR R A SUR AL IR RA R BUB B AROR T iy 1L 5) B & A B A4
ZRABR—FRVBTZOMRARTAUANERAAHEME NG EREAMFARZ
WA ARALEAF R BA BART L NAHRRMELER#Z TRZHY
RIEA B wERZIREAH 2G> BRATAIETHEA LT A TA24E
Py BiE o AT 2 B R F KRB R R 8B AT 2 L F BRI A o A
Ao R BB NSRRI B AR D - ASUNLBOL AR A A H

R R AP Mgk T o

#—B EEXIMHE

RERNSHARP' 2 EE » NAXFERAETLENRERTA ( REBAT
B ) MBBTE ( RBEFITH ) AAARER - BalH% " SEAR TG E
BR TN — MRS R ETE o MEA AR R R AFRA Ay
I RBEATMN BRI EETA > MBPAFARBRZIER > REZXE
RBARE Rf o TA AP TRARRITARZYITAZ 2R EHEELRTRE
FrRABH T AR 58 EE B LB 5 T AR RN R AR A W i

BEHLEZER AU NAXFRRTLRBEN -G BHELEN N HEER

B0 KX R AR FE R EHREERRABATDZIHBERAARLEZING » Ei—F 2
YB3 S B A X B F A H R BA R RB SRR WA 4R -

1 ki (2009 ) BoE4aR] ) 8 R » B 2412425 AJR ©

22 ogde (2017 ) H3h—— NSRRI R PR ) KE (DR e Astmhz BiEik ),

B7 B MBI EXF (2003 ) (A FRZAMBERIEZLE ) (ELAF )

54 % 10 #7 > A 39-40 -
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BB R R P M EAR AR o

#e 3 Bk 2 4 & MR, - A2 Wood v. Odessa Waterworks Co*— % ¥ » k[ #k 3L
TR EREA—RY > FMEEFEN AR R BN EHEEN R B E& B
Bl miE —HARME TR IR 1948 £ 3] 7% ( the Companies Act 1948 » F 4%
the CA 1985 ) % section 20 1[5 4% 3T 2 1985 4/ 3) % ( the Companies Act
1985 » F 4% the CA 1985 ) % section 1424 & 2006 £/ 3] 7% ( the Companies Act
2006 » F 4% the CA2006 ) % section33%7 - fi ¥ 2 » HATH R A TR MY
DAXHEZ T AL R A—RBERRBM - R BRI RGPS Km
HRAVKRFIAIER N ERBERAT LA R HBFE X T AL RLRERZHY
R 2 BEAR P o & Evans v. Chapman®®— & b » kIR A KT /N8 R A
N b2B3% FAERBNGEAMEHETRIRF IASE  MAEEBE X

MRACTFZ A R AZ LR RE N X TREARFA Y REEIREARTLHE

233 Wood v. Odessa Waterworks Co [1889] 42 Ch. D. 636; See also Borland’s Trustee v. Steel Brothers
& Co Ltd [1901] 1 Ch. 279.
2% 2B N3] ik B ( member ) k3 the CA 2006 s.112: “(1)The subscribers of a company's
memorandum are deemed to have agreed to become members of the company, and on its registration
become members and must be entered as such in its register of members; (2)Every other person who
agrees to become a member of a company, and whose name is entered in its register of members, is a
member of the company.” fifmE % » NEAMEAARRLETURELERAEEZA - B AENIE
REZLZANER MARERANDRAZA  BEME SEBEHR N3] B4

( register of members )« S #R# XX & - BRI LA KA ER—Z GHH D8 XA kA2
SR RERSHZEN > R RARHANIZER » BN ZMRAERS HZHELT
TGN R E o AREFLZAHHE > AIMARTANARBEARELEZAE  UAFERE
E B Z R 0 BFLAER o
255 See the CA 1948 5.20: “Subject to the provisions of this Act, the memorandum and articles shall,
when registered, bind the company and the members thereof to the same extent as if they
respectively had been signed and sealed by each member, and contained covenants on the part of each
member to observe all the provisions of the memorandum and of the articles.”
236 See the CA 1985 s.14: “Subject to the provisions of this Act, the memorandum and articles, when registered,
bind the company and its members to the same extent as if they respectively had been signed and sealed by each
member, and contained covenants on the part of each member to observe all the provisions of the memorandum
and of the articles.”
237 See the CA 2006 s.33: “The provisions of a company's constitution bind the company and its members to
the same extent as if there were covenants on the part of the company and of each member to observe those
provisions.”
238 1. S. SEALY & SARAH WORTHINGTON, CASES AND MATERIALS IN COMPANY LAw 230 (Oxford
University Press 8th ed. 2008).
259 L. C. B. GOWER, THE PRINCIPLES OF MODERN COMPANY LAW 262 (Stevens 3rd ed. 1969).
260 Evans v. Chapman [1902] 86 T.L.R 381.
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FAE 4R 4523 & 5 Kith » sLI8 BAER Scottv. Frank F Scot?*®' — % b B B 14 15
T AR R R4 A8 S — B HZRERAR » N R —RALEH
o BABLERAMG N XFRE/A-—ZRAYRTEB S BOAZ S XETHE
B MIFEBBAROK L2 R OB F X ERE T A8 FRMABRN —&

24 BA EIR A A 2 AR -

BABTFEAFRREZFH - B0
WHETRAE R R ERY2 —FTHU T RBZHELHEFR BEL T M S

B S F XA R A S M X 2B AATR b AR

BB EHIBRABZEERR RS A A G HbmA R EL A -
RS RERBRYRARMZF R T LD EFGRRE BHRIRE R

REITF K@ SRER MR EAFERCATARB Y RZLLE B d &
lﬁﬁ/i‘f%iﬁfﬁ Tﬁ/\‘;’] /)fﬂ %\777\3251}:47 L %/i‘\‘f%%z’k %: 715: 7263,

MERARERRZ By RFRMERTRMMEL —PFHZART  FFE L
S RBARZ Ik o #E 2 Jo BRI AR BB RO TR BRI A BR AR 4 8] AT
BEARDRZLE » RARGIF MM R — B REAMAT - B R EFRF R FEL2ME A KRIE

MR o MR BREREBR S E € Z 3y e

MAEB B, AREDLHDNFREA—RELY  ATEB—SERRT
B RAB AAEA] o 4o Bk R 2 & A ( Right to Vote ) 3 8% R 2 18 % 3% AL A
( Preemptive Right ) 54 F] ; M & sb b4 438 % A4k 1% B85 > SRR BR3P BR

R IEF AR IR AL A Z IR A LA KOE24 o 2L Pender v. Lushington®®® — & 4F % 6] F

261 Scott v. Frank F Scott, Ltd [1940] Ch. 794; See also R. R. Drury, The Relative Nature of a
Shareholder's Right to Enforce the Company Contract, 45 CAMB. L. J. 219, 222-23 (1986).
262 EBRE W AR 95 FREVRF 240 SRR FH| K o

263 fﬂ BWEEERSEELERTH TIORREH A -

264 SEALY & WORTHINGTON, supra note 258, at 541-42.

265 Pender v. Lushington [1877] 6 Ch. D. 70.
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3% % F > Direct United States Cable N 8] 2 F#23% F — 52k T AR T -
FEAT N 8] Z R B RATATAE AR @ — B X R Rl MABB X R A A+ IR E
—FRoRM 2 KEATHHE o L AR Pender 54 1000 B2 fkfy - M 2 4.8 %
A2 PR3k Z MR Pender 45 H 435 A% 7534 38 22 7 4B % 3% £( Nominee Shareholder )
BN E 2R e L K Pender #1852 &2 E » 1A% F Kk Lushington % &
Z BN BERAME > ZUSRE £ 105 Lushington 1845 4% Pender Fri% 89 B
LRV R Z R AMENBEFY - R E 3 Pender MR ERRLERRE
TR - AP Gy kIR ARAL T F R HOR - k%304 » Pender E 4 N3l 2— B - &
AMATH R R AN TARERERFBERIAN  ARFTHEAMAITHE I A
G H A HIRAAATT DA ARE o B RRE > RBEEREFEERKTZ

B 22 B0 5 IR RARAFHE N A2 ho DR ARAE A 200 o

=8 FREUARFZREE

fRpon ) TR/ NARBEN)  RABEKARMZ Y BZZHF U
Mok BAE AR an 2 Battg » B —FRFNE  REAABNMHZA
HFHEERWAFR? AR FRGRART A > T T AL E TR
AT 24 E 2 AT AR 8 B 2 P9 o AT AT AN 8] E AR AR AR IE i T @ ik TR IR AT IR

AR B AR R LB A A AR A Z F 3R o

ST AT B ERWE R XS RAEARZEFAR NG SHE R
B3R BT —BBYERAHNE = AZYGHA 245 (4o The
Contracts (Rights of Third Parties) Act 1999 ) 268 » 3t KB R NN 3 X 42 » & L1E

ANNURERBEBHEERZMUGER s maTE T XX KRE 0 FEHANAAL

266 See also Wood [1889] 42 Ch. D. 636.

267 PAUL L. DAVIES & SARAH WORTHINGTON, PRINCIPLES OF MODERN COMPANY LAW 69 (Sweet &
Maxwell 9th ed. 2012).

268 The Contracts (Rights of Third Parties) Act 1999 5.6(2): Section 1 confers no rights on a third party
in the case of any contract binding on a company and its members under section 33 of the Companies
Act 2006 (effect of company's constitution).
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ENGZRR MAARALHENNALTEHBZIAWETE KBIEAE; AW 4o
RIETFREHEAR B EBER G BN A THES S NG R B B4 MmiF

1E 23k KAEA -

et HMTHRE NFHEEZRLUAF R RREN RS I GAFHR K ER
RAMBE  HUHEEAZRAHTEY> A UNAREBEE» X 2Hu" BAHA

SAEE 2 BN UTFEE S I A iiE T
> URXFAREEZHZRA

KBRR S BFIRTA  BAEZRAGR NARBZHH  MiET - 545
B FRMUGER T2 wRIGHEAGRE G Do N2 EF > Mk
W EAZIL T A o AEM A BP &AL B SP IR A A ( Outsider Right ) f R
HFENFRWAFR AR AN NN ZEREH RN ALK E > BpA 58
/~aEl R B~ B EL Ak B R o L3l BT RN Re English and Colonial Produce Co
Ltd*® — % ¥ » % F TEAANL NS BAT N ) R ILATL B2 T A BAEEEL R BN
Sl Z B NG I BARIFE AR N B F RS REET A KRR A - HBREA
FHEEI FRG AN FRBEZEER RELIFEAN N RBZ S MK A %
# A o 7 Eley v. Positive Government Security Life Assurance Co Ltd?’”’— & ¥ » R
4 Eley fE A NS 2R E e E N 2T MmN ZERLE 118 HFRT :
"R BT A Bkt 27 ARk - BAIR AR A NG 2 e o i Eley JREEE
AR Ay N B) ZAR R 5 AR s B Ak SLAR b K U A HAE A N 8) 2 4 67 & LA Eley 12
RIFFAR A EFRAN G BAE T HA A NG X -NZE T ARIELT Eley 89
FR o MmRA Bley BIFANS) R B & oM EREAFHA - Mk LS IR 2 A 6P
% %> #f Eley 3t F434% 3] FA2 A0 A EFR A M A 5 $LIB RLARRE 44 TR Hickman v.

Kent or Romney Marsh Sheepbreeders’ Association®” — % ¥ #1330 » WA K E P

269 In re English & Colonial Produce Co Ltd [1906] 2 Ch. 435 (CA).
270 Eley v. Positive Government Security Life Assurance Co Ltd [1876] 1 Ex. D. 88.
2V Hickman v. Kent or Romney Marsh Sheep-Breeders' Association [1915] 1 Ch. 881.
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Astbury SR B AT S T SNERAAE SN G P AF 2 M A 0 3R AE A E R AR A RIE
A 3E R R IRARTE R B RFER A NN B o | MR EMST
NE ZFARRA AR 0 BPAE) K B R X &y F KR R AR - MRS
Hickman Z3% 238 2R » RZ K NGB EAHEA R E BN trEkd
F|IE L > & LA Hickman Bp 32 A RN e AR - B ENEIRIE - B L BEE X F35
Pri4ssién F R G RRATMPRMIEEADFRLE R RERLT A %N TRATHR
WAk Z @A o 42 Hickman ¥IREPARFEZHAEIFRENE G AHNIREZ
HEF]  BRIETRAGRBA R ETRZIMAGZR AN T BN 5] R B2 A > M
JEB A N3 FRZAMENR BN F R RMIFEATFRRES -

AR LHERALALIFZRLFFR  BMHGRANER M RERA L EZ
FAE RV o B 4 — R A B Hickman B3 SLA X AR ERGZHE PR BR
A PTARE) o Hickman REIACZARES » NN FTRRE T N ALK EBMA
FEAT4 F B RRATAF R, o0 LR F NS X FER M ARFRAFDRSF A
1e K8 4% 91 Hickman %7 2 840 % & &9 Beattie v. Beattie Ltd*’*— % ¢ » Beattie ,\ 3]
2 FRNA " RBMHF R R | 2453 o KR E %85| Hickman £z R
B - 81 Hickman RERREIZL » FIRRAARARHFEREA NI ZFTRMK
o B FUEREAHNNZEFRRT AN IR LENG) B2 HF 2
AR B EFZIMATIIAL R LOSLIFERE A N8 FRZAER  WEEHF
B mAaM R RAEE  REEARDI SR HBpE R AR 2 2 BT 4
RBHAERNMEE LA TR E] > 2R T AT R A AR AR AR By 8] AR B AL E R A
Fl 3 H By 8] SPIP AL FH ZAA] - CFTR R BT AR B NEA S

Rayfield v. Hands*” — & ¥ » R AR L2 ReEEM - EH P » RS

272 “An outsider to whom rights purport to be given by the articles in his capacity as such outsider,
whether he is or subsequently becomes a member, cannot sue on those articles, treating them as
contracts between himself and the company, to enforce those rights.”

273 DAVIES & WORTHINGTON, supra note 267, at 72-73.

274 Beattie v. E. & F. Beattie Ltd [1938] Ch. 708.

25 Rayfield v. Hands [1960] Ch. 1.
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Rayfield F A 28] Z B R » ZRE EHBHHR > RBEFTLIMALE > BB N2 E
FidNezETWHEX 0 MY R L Rayfield @40 5] ¥ 1114 > % FMIELIL
MR - R4 Rayfield BB &k fRiRACTHRNF R EFIPERLIFR - WX E

P ERA A G ERIERZ ARG NS Z R B Bp /N 3] Z AR R ¥\ 3] 2

FEM MR RGAFEI ZTRAREF R AN EFWHELMER RN - &
o LB RAREANMEAE = - ZNANXEFHAHA T -AFARNIZ
BREF > SLIBRBA TR B SeR « RS R —EFFENIIMR
RIFBEPREIZAZE > BELNRERLAREANGRE ; BH - KRR
REFURBRRZFR—F AT AN KB ZRG sLH BT -F AT % B R )
PRAS A ZARENRH B R > AP RGEANT FF SR HRBRRZ
FR ADLHEA R EHRGRANT EF 2 H N REZ T 5 o b H

B AR R EATRRER AN BAZET LR L HEm AR EA TR -
A BA#RAZBERE

TN BRI RBRAEHFABERE 5 — RG] Bzt #
BAMBBAZEA MY ERZ ARG ERERBHA BT ENAZR
BRI G 3Rk B B Iy e B T E TR FAR XA AR F AT RGRAMRT A
36 JEAE AHE AT BIE TR T AEAE B 224 2 3 JE 4% 48 A A M4 A13% 2 8 B B
B MF AL R o B FE G ERARS M E A NIES (Internal
Irregularity )B% » A% R 3t 7R AE 3£ 3] 4% 2k Ao 24 £ TR H 45 4 18 A #] o 4o 7 MacDougall
v. Gardiner**— % ¢ > Emma Silver Mining A 3] 2 ER2MF N3 2T RN R

FTeLtBASHAGIMR R TR FLERZEZMR  ATRAFZLRR

P
e

FR-N—RZERF L ARRAREAGZER MEFRAXTHAE
TG - ARREE @ EFRERERGEITR A A EFREEE S0
&

SRR R AR €3 IR R RIRBP G EIRIRATRN - MR E T RIRAVAKR

276 MacDougall v. Gardiner [1875] 1 Ch. D. 13.
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IR EMEATEAMANZARE » FIERBR R ZATAEA — NIMER - M AAZR

R -

XRZEF L A EFTR L A BAERAREHAREERE — R EH0
UM B 547 B4R R RAB A A B2 E > MAT B4 5] N3RERZFA Ko
HRB RN R — SR ZHE A B HE M2 RE o £ MacDougall
EL Pender E46| ARG F T LHMATFRAETRTRAMBESR
R ZATAE » RFIRPTAFHZER > ATH ML AN NIFER > BFERAR AL
BRRBAEAZERZE - SLBPRILE R BRARNH B L2 R4 e - TR - sLBF
FRERZFHRANBEARRDN N EZRZZGWE ARG IERA T W3 F 5 R

MH R EZHR -
#£wB &

P B A MR, - 3 BURZ AT A LR IR A AL R AN B B AT
N B BFERHBCIMANEZHFRAARIE MEASEFTRABIER AR
NG ERTAGARUARE N ER TR WEERRATRE I RGN
SlHRZFH LT EARXFTAAGRGFMEIHERZ IR Am o K
XRAEBBBAIRNARTEZLEFRA G UERFTRKBFEZTRER B RAH -
DB EFZRE AD B EFHENERR HIEAR AU - R IR
TRSRHFERNITE T AN XA HILEF 1 SEIBRAR AR A T AL B Y

EERBTHERZ AR MBABILEFRENERR Gk ARG N3 ik
ZIENBEAT NG B BB AR BUANEES 356 152 T FwETZ RS

Bl A2 ERBERBNERPTH T RN FHEMIREAER-REF

277 DAVIES & WORTHINGTON, supra note 267, at 74-75 o

78 3R 97 £ 9 B 19 A& FEE 09702347670 3% o
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372 Patrick M. Garry, Candice J. Spurlin, Debra A. Owen & William A. Williams, The Irrationality of
Shareholder Class Action Lawsuits: A Proposal for Reform, 49 S.D. L. Rev. 275, 279 (2004).

373 GEVURTZ, supra note 18, at 386-87.

374 MELVIN ARON EISENBERG, CORPORATIONS AND OTHER BUSINESS ORGANIZATIONS : CASES AND
MATERIALS 912 (Foundation Press 9th , unabridg ed. 2005).
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375 Donaldson, supra note 239, at 391-93.

376 Contra Daniel R. Fischel & Michael Bradley, Role of Liability Rules and the Derivative Suit in
Corporate Law: A Theoretical and Empirical Anaylsis, 71 CORNELL L. REV. 261, 270 (1985-86). 4%
T NEEHERE R EELTRENEZRE AL FRAZ BT IHKA B TES
B MK F 2 2 & ; But See John C. Coffee Jr. & Donald E. Schwartz, The Survival of the Derivative
Suit: An Evaluation and a Proposal for Legislative Reform, 81 COLUM. L. REV. 261, 264 (1981). 4
Rl R AR > W ERRARATZTIGHMAT ME NS BB R 2 AIERFEE -

377 Monique Lapointe, Attorney's Fees in Common Fund Actions, 59 FORDHAM L. REV. 843, 844-45
(1991).

378 Janet Cooper Alexander, Do the Merits Matter? A Study of Settlements in Securities Class Actions,
43 STAN. L. REV. 497, 525-26 (1991).
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379 Tim Oliver Brandi, The Strike Suit: A Common Problem of the Derivative Suit and the Shareholder
Class Action, 98 DICK. L. REV. 355, 391 (1994).

380 STEPHEN M. BAINBRIDGE, CORPORATION LAW AND EcoNomics 368 (Foundation Press. 2002); See
also Roberta Romano, The Shareholder Suit: Litigation without Foundation?,7 J. L. ECON. & ORG. 55,
55-87 (1991).

381 Daniel J. Dykstra, Revival of the Derivative Suit, 116 U. PA. L. REV. 74, 75 (1967).

382 See, e.g., Vista Fund v. Garis, 277 N.W.2d 19 (Minn. 1979); See also M.B.C.A §7.41.

383 GEVURTZ, supra note 18, at 395.

384 See, e.g., Schilling v. Belcher, 582 F.2d 995 (5th Cir. 1978).
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385 Miriam R. Albert, Security for Expense Statutes: Easing Shareholder Hopelessness
24 FORDHAM J. CORP. & FIN. L. 33, 54 (2018)

i AT

Dept. 1977)

386 F g, N.Y. Bus. CORP. LAW §626(a): “An action may be brought in the right of a domestic or foreign
corporation or of a beneficial interest in such shares or certificates.
388 See Lewis v. Anderson, 477 A.2d 1040, 1048-49 (Del. 1984); See also Lewis v. Ward, 852 A.2d

corporation to procure a judgment in its favor, by a holder of shares or of voting trust certificates of the
387 E.g., Rosenthal v. Burry Biscuit Corp., 30 Del. Ch. 299, 60 A.2d 106 (1948)
896, 902-04 (Del. 2004).

389 See, e.g., Duffy v. Cross Country Indus., Inc., 57 A.D.2d 1063, 395 N.Y.S.2d 852 (App. Div. 4th

390 See, e.g., Prof1 Mgmt. Assocs. v. Coss, 598 N.W.2d 406, 413 (Minn. Ct. App. 1999)
¥ See, e.g., Harff v. Kerkorian, 324 A.2d 215 (Del. Del. Ch. 1974)
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v. Vertin®®'— & & » 47538 & ¥ AE TEM AL NS E T & ( Actual Insolvency )

% RFUENEFERET RH A G MRARL TN v AR
=~ #EFRKRAM¥HH ( Double Derivative suit )

—REBBNNZHE R MRRARAFRERTFANZEFERLELEE
RF T JEZ BB IREF > 3 S IR TR ARRER N 8] Z A% RAF SR AL SLAE AL A A 8 F AR
PRI o LRI HFNZRA > REANF NI AT NNZHKR @
BN HF A EF AT RAANRMG R MEERR AT NG IR > AU
B4 IR DR B 3] Z A R AL AR AR s o 6 42 BEAR S T » AR 3R 2 3] 2 I RAF
WAR T2 8] ZAL T2 8] 2% F @ RS AFARAL TR ¢

392 See Parkinson v. West End St.Ry.Co., 173 Mass. 446, 53 N.E. 891, 892 (1899).

393 See Wolfensohn v. Madison Fund, Inc., 253 A.2d 72, 75 (Del. 1969).

394 E.g., Hoff v. Sprayregan, S.D.N.Y., 52 F.R.D. 243 (1971).

395 Credit Lyonnais Bank Nederland, N.V. v. Pathe Communs. Corp., Civil Action No. 12150, 1991
Del. Ch. LEXIS 215 (Del. Ch. Dec. 30, 1991).

396 N. Am. Catholic Educ. Programming Found., Inc. v. Gheewalla, 930 A.2d 92 (Del. 2007).

397 Quadrant Structured Prods. Co., LTD. v. Vertin, 115 A.3d 535, 546 (Del. Del. Ch. 2015).

9% E.g., Brown v. Tenney, 125 111. 2d 348, 126 111. Dec. 545, 532 N.E.2d 230 (1988).

399 GEVURTZ, supra note 18, at 396.
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A\ FIEFA R /T ( Contemporaneous Ownership Rule )
— AEHERA

WRERIFZEAAME 2B S BEEYR R RRAARMIFRNE - B 6
i 38 ) B 4742 & B ( Cotemporaneous Ownership Rule ) JREBF » B R4 T A AL Ik 0F
IRBMERR G 7 > TR FAT A A TR A RN SRR ZF 54 SRR

BIEFF B B Z A RE BRI B > o B R MEFREHY EA &

%

ZORFEERAFEMNEZRT  BEEE T R R A F R R FO & _E3ReF 05
FEABRR G

HHRFFARINZBEER » B LAY - RIFGFAERBZHAE R
RIBWRFATHBRASPEEHBRE S REGANTA R ER L EBRMmZ
BEEBATHAGREFDN URBERRANIBE T ORBEAKIE L 7748

FHBARALR I AR AL M H R E 454 ( Windfall ) 2 8548 A4 -

FRRZAAGHEREREGARIN BEEHEE LA EBX AL B

400 paul P. Harbrecht, The Contemporaneous Ownership Rule in Shareholders' Derivative Suits,

25 UcLA L. REv. 1041, 1041 (1978).

401 See FEDERAL RULES OF CIVIL PROCEDURE §23.1(b)(1): “Pleading Requirements. The complaint
must be verified and must: (1) allege that the plaintiff was a shareholder or member at the time of the
transaction complained of, or that the plaintiff's share or membership later devolved on it by operation
of law.”; See also M.B.C.A. §7.41: “A shareholder may not commence or maintain a derivative
proceeding unless the shareholder (i) was a shareholder of the corporation at the time of the act or
omission complained of or became a shareholder through transfer by operation of law from one who
was a shareholder at that time...”; See also C.A. CORP. CODE. §800: “The plaintiff alleges in the
complaint that plaintiff was a shareholder, of record or beneficially, or the holder of voting trust
certificates at the time of the transaction or any part thereof of which plaintiff complains or that
plaintift’s shares or voting trust certificates thereafter devolved upon plaintiff by operation of law from
a holder who was a holder at the time of the transaction or any part thereof complained of...”; See also
DEL. CODE ANN. tit. 8, §327: ““ In any derivative suit instituted by a stockholder of a corporation, it
shall be averred in the complaint that the plaintiff was a stockholder of the corporation at the time of
the transaction of which such stockholder complains or that such stockholder’s stock thereafter
devolved upon such stockholder by operation of law.”

402 See, e.g., Sorin v. Shahmoon Indus., Inc., 220 N.Y.S.2d 760, 781 (Sup. Ct. 1961).

403 See Schilling v. Belcher, 582 F.2d 995 (5th Cir. 1978).

404 CLARK, supra note 32, at 651.

405 GEVURTZ, supra note 18, at 397.
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B o XRRO4E - B 1855 F A BB T i B AR AR RRAL TR A RY - £ B
B RAL TS R P88 3] T MR R A 69 P AR o H— » IR R T A @A AR
FHSE RALAELHAHRARMNE T FAZM ey E#E4# ( Federal
Diversity Jurisdiction )» 3f 24 pbAF 2 &8 30k TR 2 F 8408 ; PR B H A
W PE N 8 R R R A K AR B A M A R 2 7 KB AN @A A 8 R
B AT RACRLLIR R Z B A > BARAARMB I M4 T I 5 o A AR SL R R
BRI ARBARSERERLE THSRETRER ERRAET LS
Z AT T WA RS RA REAT AR ME GG ARBEB LT ZTHAEL
409, 3 [k 74 Ak B 48 B 20 44 A ( Federal Rules of Civil Procedure ) % 23.1 {&#7

Fran i B STALYC AR TR B % BOH 20 &) ik ik o

= RINHFLERRZHEI  ERAETHEER

SHRBIRGFERR - FBIERE — LB 2 F A A Fv o ho AT B TR
o 43 T PR AT Z R BB — BISN B - A e AR R an 2 E A AR AR
HOSLBRRETERR > FHERERBRARALTFRZEIRTAL R LK
RO WwEATERRTESARRZIBENY ;. 4o 2 5] 7% ( California
Corporation Code ) % 800 & (b)(1)* 22 A& » K kAR X 7R & & A8 4] b 2 15
Fow FHRmANZERBIIRENNEREEN T RA LB IR
A TR ELERIEAT AR FEX R FAT AL H o B AT AT " SRR S
UHEFRREELEFREEARRARELEERE T A MEAF R EH

406 Terence L. Robinson Jr., A New Interpretation of the Contemporaneous Ownership Requirement in
Shareholder Derivative Suits: In re Bank of New York Derivative Litigation and the Elimination of the
Continuing Wrong Doctrine, 2005 Byu. L. REv. 229, 233 (2005).

407 See Dodge v. Woolsey, 59 U.S. 331 (1855).

8 B EBUKMHB I EHARAZEEMR c TEHZEFARENARRMER RS
F LB — LB AR R BB IAREE  MARRTFRZ R LR T:ﬁ&%ﬁ%ﬁﬁﬁ
Z M T REA N $E B R DA E AR R AR SO B4 BB R A A ERERIR -

409 E g, Hawes v. City of Oakland, 104 U.S. 450, 461 (1881).

419 See FEDERAL RULES OF CIVIL PROCEDURE 23.1

il g g, M.B.C.A. §7.40: “Shareholder” means a record shareholder, a beneficial shareholder, and an
unrestricted voting trust beneficial owner.”

412 See C.A. Corp. CODE §800 (b)(1).
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oo BT BIERGERNE)BAEMERZEHE R EHFA ) FHN - SRR T ] 5
B AR B RAR A28 R R4 4 445 Hpr AR 2 3 5 kAR A
ATBIMREE > BT RABEM AN EE 1782 02 R » ERAERER
HARBFELERA ARFAGEREBENG IRV AN - MEkR
EITHEREEF BEF EH AR EA AL A RMA N R &M L3N R4
PFRZE G URERFATIF DT R FRAERAIRE AR QBE

EREMBEXFTHBHEL  FATREMBERF LD BT -

EBREHFA LG HRE THERKTARA ( Continuing Wrong Doctrine )
LA 4 e B B A R B 2 I o PRIEAR AR REAT AR A A SR RS A
S| RXtr Z HATE  ARE IR EIEAT AR NI LRI B EAREMAEFEETY £
CAMEAR S5 R AT B A e A R BT HE IR AT A2 A 0 AR RATAF AR AL RAL TR a4 o
SLIBR R Z AR T B HE A R ERRA G 23,1 15 AFE - g P
#7 T Transaction | —3) 2 T &R » IebP £ A ML SRR - MmetHSEH
WRETRZ AR RR AR A ARERT NI UAFAFHLE —R— 4T
ZEM ) MILTAMERE— S AL F B LEZ R T RRERENE
B—RH— R FH P ATRREI A RIS R A AR R F ISR E 23,1 15
Fif 48 7 2 Bl B AR AR R B o A Sk IR0 4 » JLEE AR R F A B F 4 P 3 A IRy
WA RIRFAR R A AR AR AEE AR FHZ IR BA R
BPe] 454 5 RIRA — kR8s » ARKAT AT G M 2 5 A R B =T »

i s AE AR RERP f 3R T M RIEAT ARA e

BT AR E AT RER T R R BRI A A e

413 See 15 PA. CONS. STAT. §1782.

414 Annette Hooper Prince, The Contemporaneous Ownership Requirement in the Stockholder's
Derivative Suit, 30 OkLA. L. REv. 622, 625 (1977).

415 Robinson Jr., supra note 406, at 235.

416 See, e.g., Weinhaus v. Gale, 237 F.2d 197, 199-200 (7th Cir. 1956).

47 See, e.g., Kaliski v. Bacot (In re Bank of N.Y. Derivative Litig.), 320 F.3d 291, 298-99 (2d Cir.
2003).

418 See, e.g., Bateson v. Magna Oil Corp., 414 F.2d 128, 130 (5th Cir. 1969).
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3% 4o E R E R E _E3RIERR ( United States Circuit Court ) i Bp 2 $f 2 75 3% 43
IR A & & 3k R o f& Palmerv. Morris*® — % » B 8 % 5338 F 3775 2 ( United
States Court of Appeals for the Fifth Circuit ) % % A& ¥ 5 B4 & R T AR A -
RIS R T RA 0 REPTIGIEZRIEAT BB ) BUAL T I AT 2 288 T B Bt
RUGRAZEZATHMARE G T RERFREREEER H 1R E T BP BT
NE R A A B E IR BRI TSGR EAITAZIIZL KW B F =K
1@ F 3k 1% ( United States Court of Appeals for the Second Circuit ) B 4% #1 § % ¢
W EIRRRAR R Z AR AR @R 4 3t 38 A 4 4R 3 R AT A JR R o 7 Kaliskiv. Bacot
(In re Bank of N.Y. Derivative Litig.)*°— % » % —iki@ b 3HETR Rk 8 TR E A8
Flz B¢ > MR AZIFRBARE - G KIxRBA" BERBBERLITAR
R By ) BRAF AR JR R Z A9 Sh > TR o308 ) B AR AL R R AR B 41 RO IRan ik o) JR R AL
TrHRAZEYN - B HEHREIRIGEETITAHAZIE  ERAGE LE
BRI RZRBRTHALZ AR T —FHEH REEREBRBRRITREFDR
AlE 231 MR > TFBPRE BNMARIE G RIEAT A BR P BIFZ NS 2K
FoARRIRRIEN S IR EAAEEBR YT EGERR S AR
LEAAE 5 2 3B IRAT A 4y £ Z4% 35 ( Primary Basis ) B 895 £ AT > P AR & o
¥ 15 4P R B B AR AR R A > bR R R AP A 2 4T A s B R ( Core of

the Conduct Doctrine ) e

XK LS HEG R EAT AR TRGEA —Cm - FLHV XK #4
FEATHRANEEBBIRFFTRMAAE 23.1 14574872 B W7 £ R R Z A

ZE 5 R EERBERETAN  TREEMAREITATHELRMAE
E R R RO AL A R AT R F o ARA T RS R AR R e MR AR R Mt
FEEFEIIE T AR R A AR 2 Z AR TREP I L IR E M R B 2%

4
4
4
4

° Palmer v. Morris, 316 F.2d 649, 650 (5th Cir. 1963).

0 Kaliski v. Bacot (In re Bank of N.Y. Derivative Litig.), 320 F.3d 291, 298-99 (2d Cir. 2003).
! Robinson Jr., supra note 406, at 244,

2 id., at 250-53.

SEE IS
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RALRAL IR HEARRAARM TR R Z I RAER X H 8 F AR L IR R A5 8%
FRAIEBFE M E A BRI T AR R R 3RIE T B R R F IR A
P48~ Z Rl B AR AL R Rl 2 fe - BB PR A B EF T P REB CFMH B2
T AR R AT FAERRAARA > RMEEF BN TRGEE R IEITAHRA
— KRR REERERFLERANZLFE T AL RARRITIT AR
R R o ABRA 4 R R R AT B R R m A R R E R T EATFE

KRR LB A RA BB EATHRADE TR 2L T - E ko BER
AT AR RERB IR FRLFAA S 231 (2 AEFE - ARIERERR Z &
HERAFREREELERETAHATRRK LA EHFABRGZRAEZ MRERELA
RIFAT AT G A BB T 65X AT B4 R AERBE R EAT
BRR HREEE ARSI R REZTRME - EABFTHUF - HRIEEAEF
R H RRABRAIL T G RZEREATA > MR w AT EAT A AT R £ 4%
B R B R B RN AR S KRB E MM B REITAMLHRE - b kIR
FRRAEFEBEABY 2T EMBHAREITAZIANRT ELAERRY
B & T 48 FARAC IR v ARG > RARAT I RIGIE R WA B 5) b R & E% 5
% BHENNEA SIS - EF RO RELELREREEZZE
( America Law Institute ) A8 2% £ L Ar R 2 ( 2 3] 36 R A A L3838 )
—ZF o NE T7.02 $REpER AL AR R 3 2B BN N B Sk S e W 2 B) k2 ARk o
A E AR A B 2SI o RBp > HBIEBAT —MMNERT RIEATATR
TRBE  AFRKERE MBI RETABEG B | Riw sl H 2R RIFHZ

B 25 LA R A 6 454 Bl B A7 A R Rl 2 B R4 .

= BRAEH: ANGFEERRZIAE

423 Sarah Wells, Maintaining Standing in a Shareholder Derivative Action, 38 U.C. Davis L. REv. 343,
359-366 (2004).

424 THE AMERICAN LAW INSTITUTE (1994), PRINCIPLES OF CORPORATE GOVERNANCE : ANALYSIS AND
RECOMMENDATIONS 32-33 (American Law Institute Publishers.).

425 id. at 33.
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et BB F AR ZFE EERERZIHFN L ROMAR —Tim o X
RO i & R R R Ay B AR B B AR R SRR RAF A 8] 2 K mat e
Vit KNS B EZHEM —FRIARFLE BN REMRBABR L 9H 8
¥MREBHBERIEMBETIEFRDNILE T RH LB HRARTRGFEEL &M
X 3R ) B A7 A R R AT JE o A AT A ARG R 4

SRR L H R AL A RA EIRE AR B EBE EFH B AR
AT LA Ty S0, 3 AR RBAT AR AT R AR A R > BIRMER > I
BRAEMBHEANBE TR I ERZTZRRERCHEAREZIKREA TRREST
RAevFn B S RABFRIMESZREEARTRRRAS A EL TR
WEHEZ REEE - 5 X FIRFFAR R LR AR ASE SRR B
PB4 A R S T3 A Bty Z AR RAR A IR R B R 2 B 4y S
FiE—FIEd o wH R RN ERE AL B R RITARARL TR B T AR
FEEA) (Windfall ); HIBRBEE R AR TH - S5 —RARKITARE
BRXZBERBRBATECREBABRRAEEREIZER L ERERR B4HER
FEABMB L RECARLS RBRIMER B AR S ;s A £% Btk @R
AR RARARATI R RE A A BRI RRARM ISR AR B
BRRADAFR NG B AEZ R MR B A R T IRIERTRA ? BRI
REBBEYGEA AR E RIS RRALTR  EREZE L
ERAHREEANZ ERTFRBARRS  MEEAR EREH % H I R AT v

PAERE] o B ) B A AR R B A0 A R TR o
%~ NE#EFZ E K ( Fair and Adequate Representation )

AR FAR AR E 231 R A WAL H ¥ AR F T4 QB ERR

426 BRNEST L. FOLK, REVIEW OF THE DELAWARE CORPORATION LAW 97 (1968).

427 GEVURTZ, supra note 18, at 397; See also J. Travis Laster, Goodbye to the Contemporaneous
Ownership Requirement, 33 DEL. J. CORP. L. 673, 676-94 (2008).

428 GEVURTZ, supra note 18, at 397-98.

429 Laster, supra note 427, at 694.
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FAESEYRE Z R ATHEPRE RN E BB R A F] 548 F 2
B RARALIRDY 5 R EPIRIR L » BRE A E Bl )R AL 3] M AR AL IR o 4t
B2 AR 2520 F 45 - 2 F At o AR S > R IR 857 B
SPTE A o ARAAHN I F AE DU B RARE A S AT SRR A TR

Z A FEFARMA SN MA BRI

ABEZEALT SR EeLELBRE UWARRSEATHAGAEHEZ
FERPB R — BERRAAMKRRMATFELE ERA A BHE L=
BRERRATHZFDRETARZEZHG N URREEGHTFROIEHRE
B SRR BARERREAL B EZRE A F AT T LA GEGA LR
W E A A B AR RARE RSN EREZ T R ERHREZFR

MR RERGHAZRRRAY  Hw o BRER T AV SN SE R4 E R
NE X RTEAAH A B BT P FRV0 LA RERAT I AT BRI
LRI Lox o RERRAETH AR REFT o REFF oh2 a2 g" -

Ade LR ARE X ZBLAER L RRAT €WNA R SR RIRAKRM

gl

N

NMEGEN AR MBAZ BEWERAARGANEL#EZER  EMR
:l:r

Bl B & 3ay o BAUF B 8L Recchion v. Kirby¥® — & B 5] - 3% %

& % Recchion %
Westinghouse Electric Corporation ( XA F f§ # Westinghouse /3] ) Z ik & » HAZ4F

H — B A - mAXAL Westinghouse 8] #e3f73% 38 5 £ 2 F » EREF A it

430 See FEDERAL RULES OF CIVIL PROCEDURE §23.1(a): “The derivative action may not be maintained
if it appears that the plaintiff does not fairly and adequately represent the interests of shareholders or
members who are similarly situated in enforcing the right of the corporation or association.”

41 See M.B.C.A. § 7.41: “A shareholder may not commence or maintain a derivative proceeding
unless the shareholder...(ii) fairly and adequately represents the interests of the corporation in
enforcing the right of the corporation.”

432 BAINBRIDGE, supra note 380, at 376.

433 See Rothenberg v. Sec. Mgmt. Co., 667 F.2d 958 (11th Cir. 1982).

434 See Mills v. Esmark, Inc., 573 F. Supp. 169 (N.D. I11. 1983); See also South v. Baker, 62 A.3d 1, 23
(Del. Del. Ch. 2012).

435 See Levine v. Berg, 79 FR.D. 95, 98 (S.D.N.Y.1978).

436 See G. A. Enters., Inc. v. Leisure Living Cmtys., Inc., 517 F.2d 24, 26-27 (1st Cir. 1975).

437 See Davis v. Comed, Inc., 619 F.2d 588, 593 (6th Cir. 1980).

438 See Schupack v. Covelli, 512 F. Supp. 1310, 1312 (W.D. Pa. 1981).

439 Recchion ex rel Westinghouse Elec. Corp. v. Kirby, 637 F. Supp. 1309 (W.D. Pa. 1986).
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MR NIRALAT » R Recchion ¥/, 3] M 5 A A B AR > HERNG A

}*

& AR R MR AC TR IS KB E RS o AN E LR A > R4 Recchion 42
AR Z B ARG A TSR ABAN R BE ARNZE T RE
Recchion %o & B % 481 7 £ 3R 2 4b3F R k4T A > 7KTRAER T Unclean hands*
JB A 3% % B % Recchion BA%o RIEITARZ AR EF ARG Z MR - 42 L3 d »
% TR % B %5 Recchion 3t 78 63847 BN E3bARAL 2 B ATHE AR F) - 2 R o

BLE o

4

B~k iR-(Demand Requirement-)
— AEARR

FRMEATA  FREERRERRBAREF G AFE K ( Demand
Requirement ); ZAEBZET » NAXFBHRERNANNEETEHEA » AU
BRRMTFREBRNEFERETFRM S BEAHMEEY  mALGEFGF
RABEDRRZE R EEBIT BRI EA RAARMIF BRI ES M ) XKL %
—F3a o R R T NP R IR R AE R Rk B SR RUE AT B
NEANIER EMERREAEFREFRE  HEFARGTERAGTHTH
FPIIRBPARA P AR o LR E R EARAHB R T RAZTEE AR TRa— TREH
WhlERBEZISB TR R EMRBERZ AE - FRFRBFAAE
% BON PR R4 + A SN BE R N 2 85543 0 A sk B B S SR TR IR AL AT

40 Citing from Gaudiosi v. Mellon, 269 F.2d 873, 881 (3d Cir. 1959): “One who comes into equity
must come with clean hands and keep those hands clean throughout the pendency of the litigation even
to the time of ultimate disposition by an appellate court. The clean hands maxim gives wide sweep to
the equity court's exercise of discretion "in refusing to aid the unclean litigant." The equity court "is
not bound by formula or restrained by any limitation that tends to trammel the free and just exercise of
discretion."”

441 STEPHEN M. BAINBRIDGE, CORPORATE LAW 203 (Foundation Press Third edition. ed. 2015); See
also Lewis v. Graves, 701 F.2d 245, 247 (2d Cir. 1983).

442 Daniel R. Fischel, The Demand and Standing Requirements in Stockholder Derivative Actions, 44
U.CHI L. REV 168, 171-72 (1976).

43 F.g, C.A.Corp. CODE §800 (b)(2).

44 E g, DEL. CH. CT. R. 23.1: “(a)...The complaint shall also allege with particularity the efforts, if
any, made by the plaintiff to obtain the action the plaintiff desires from the directors or comparable
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Boman o B AT @B A EABEMEZRERZIIFN ) &K > RIFFRRARB
BN R ARRA—HEFHN NN B FEEEFRFRIARRIM DL
FARELS T HRE N ATRATFDZAMR -

THRRANEFREFRE EFGHRALY R AR TR —BEZHRTU
ERERZIFRFER BT EFRAAN L BEERAANEBAERAT AL
TRBP 2RI KM A o S R AL TR A E AL 3R Bl g 2 O R AR R P RE W R 3R
WA F RABEBIERZFRFRY BB ART BN —H £ Al ™
% 3] 7 ¥ $)#7 % A ( Business Judgement Rule ) frf53# - sb R 2| 2 RE L3 %
EIRF R 2 R > o United Copper Sec. Co. v. Amalgamated Copper Co.**8 — %
o BRI SRR T T A R AR O RACR TR RIAIRBAG NN ZEFE
TARIELZMRZIFNF R BB B EHEZ AR SERAE TR R4S
FRAANNPERFBZART AR E T REFIRAZIFND ; Xbvilh M
23R AR
o MAPZELFRIARER GBI H LA BERR AR o R B MR R

EIRE B — A P2 AR A — S

Bl E¥32F R A RIMAZ R EH B LR AR o sbRaE RS A BB £ F
TEBALFRFREREZFERT FAERETFCAMERZIARAERLY

authority and the reasons for the plaintiff's failure to obtain the action or for not making the effort.”
45 E.g, Bartlett v. N.Y,, N. H. & H. R. Co., 221 Mass. 530, 109 N.E. 452 (1915).

46 See, e.g., Starrels v. First Nat'l Bank, 870 F.2d 1168 (7th Cir. 1989); Dennis J. Block & Stephen A.
Radin & James P. Rosenzweig, The Role of the Business Judgment Rule in Shareholder Litigation at
the Turn of the Decade, 45 BUS. LAW. 469(1990); Contra GEVURTZ, supra note 18, at 402-03.

447 Weiss v. Temp. Inv. Fund, 692 F.2d 928, 941 (3d Cir. 1982).

448 United Copper Sec. Co. v. Amalgamated Copper Co., 244 U.S. 261, 37 S. Ct. 509 (1917).

49 F.g., Lewis v. Hett, Civil Action No. 6752, 1984 Del. Ch. LEXIS 546 (Del. Ch. Sep. 4, 1984);
Allison ex rel Gen. Motors Corp. v. Gen. Motors Corp., 604 F. Supp. 1106 (D. Del. 1985).
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FREFD FEXZT BT HREL PN BBELEEFH > AMFER
SERFVAZMBET - EA TEFF R UATHA—EEG AL - BERE XK
REFCOATHRACHREZIF RO T ERZEUR Pl EFEOERELE
RAER I NG RAZIRN - sbbf - ZRHNRRFFTB AN FRZEL &
ARBER - HE A do Lewisv. Curtis*>— & ¥ » B3 5§ = 38 F kMR
( United States Court of Appeals for the Third Circuit ) 32 %40 &% % ¥4 ©/F R &
TR GERARALTFRZ AT ZRRERRA KRB RRF RS D&
AWy 5 W o 42 Inre Kauffinan Mut. Fund Actions**— % & » B35 5 — i@ F 35k
% ( United States Court of Appeals for the First Circuit ) R|3% % & $ T #E g 05 2 4%
oA A B 2 AR o AR A AR AT R B 2R RIE R ARR

E R RAT U RN AR R o

X st ¥R EFRRAAZIFTN S AEFBRATHRRFRES > TEALEFRK -
EABEFTRAARETFZIEETA EH LREFAOKLEFZAATRZEFRR
A EGARRKE - ZHRAE S RRAHBGFRAT & AN BRE KRN
BFATFTRAERMBBEFOER - E—F T2 T2UEFIEELHBEARHE

430 See FEDERAL RULES OF CIVIL PROCEDURE 23.1(b)(3): “state with particularity: (A) any effort by the
plaintiff to obtain the desired action from the directors or comparable authority and, if necessary, from
the shareholders or members; and (B) the reasons for not obtaining the action or not making the effort.”
Sl F.g., Lewis, 701 F.2d 245.

452 GEVURTZ, supra note 18, at 401.

453 Lewis v. Curtis, 671 F.2d 779 (3d Cir. 1982).

454 In re Kauffman Mut. Fund Actions, 479 F.2d 257 (1st Cir. 1973).

455 GEVURTZ, supra note 18, at 403.
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WY RETUB RN FRFRIAEF - EREAANEFETHRN S BORRIE > P
O BEFERRALTR AMANER S HEFZFAMRLEDSL A D
HEFY R T ERA SN RE RS BIRS RNTRERER
RAHNIBEFZHRAY  SBEFCTLRALIREAA TG MBLIFEL
HEALRBEAEMAZEFMTAE L AR BEF BRI aiir A RFHRE &
FHRAA B MASHFBEFARRZIFRT > HERFAV R B B
RRERTFRFRET  BEFTHRTSBORARE QIR BRELEFABFH
ZEF MEREEFANAFE BEREFRMARELHIFRS B A ETHM
%z FBBRFZ AR RUARETREFTATHERARS LA LGN -

HAE S BURIR A/ HE S BEFRAFRDFTFRARSE  NAKF —MAERH
fE o AT HI BT R 5 - AR A - BRAENARFEE T AW LR ( Cause
of Action ) AR HFRH LA S B EF - BT RERTH ENFFRFREZS &
o RIS ERANRRAREH LA RARS - AMBFFREFFRMAE 23.1 44
XEMBRE HRERREFLTAMRAAATRARFTFRES  AE—FEL

46 See, e.g., Marx v. Akers, 88 N.Y.2d 189, 644 N.Y.S.2d 121, 666 N.E.2d 1034 (1996).

457 Aronson v. Lewis, 473 A.2d 805 (Del. 1984).

458 Untermeyer v. Fid. Daily Income Tr., 580 F.2d 22 (1st Cir. 1978).

49 See, e.g., De Haas v. Empire Petroleum Co., 286 F. Supp. 809 (D. Colo. 1968), modified and aff’d
435 F.2d 1223 (10th Cir. 1970)
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FHAIR SR ILIE Ao (T LRI AL B 5 B RAATE R - #ib o f8h
KM R R 8 5 R Z AW K % — 5 PIZH R RAUARE 223 5 R
H 24 I 4 e 2 A A B o AT A P A 3 — 1 3 e Bk A O 2 AR A

2 A I -

the Aronson Test

( — ) Aronson v. Lewis

Aronsonv. Lewis*® & — {845 4 LM A8 & @ ey RALIF R EH] - ARET » &
BMEEREZORFAN RERTERANNEFBATHRRFRESF? ENA
Ed o RERABATHRRFRES  BEERFDFRRAERZ A TALAME
R B AW EFAART AL BAR T REMERZIAEITA U
FBZ BB B NAXEFGTTRTHREINZI KRB ARETRIEZ

NE S PR EH A EFEAER R IE &L ARRFRIHRAR
EEF > SRR SHACTE  BERELA AT E T L FRETAH

AZEBIE -

F R NP A TR F 0 A AT R AR R EMETRZIFRT A

CEEFALBBE FRIABRMOBREATE LB EREFTRENLK
X EMRHAAAZHFAF RS TUABEAEREFRTFDAFREFZZ
Ko mBEREERFRABZZ A AT T4 LR TR EMN RS ER
R BRI P PR IR B AR A Z AR MR THFRRZ AR - RSk
RMBTHHAREZRAZE S MAEILAT —ERAAZE - TE > REFYH
B EFREFEMGREABILE 2) HRBRZI R H A —EX B &L A
ERREZ R G R FR 53 25 ( Reasonable Doubt ) 4 » 45 g2 45 7

460 Aronson, 473 A.2d 805.

461 jid. at 809.

462 Lewis v. Aronson, 466 A.2d 375 (Del. Del. Ch. 1983).
463 jd. at 385-86.

464 Aronson, 473 A.2d 805 at 814.

=N
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sk RA2 5 0 SbIB P BTAZ B GRS A B SUR)BRAZ # ( Two-Prong Test )4 - pb1g
R R 73 LA AR Ay B RO 2k PR 1 H Ak 2 Bl A& 4 RO 5 B 2 ik P Bt LA — #|

BAZE s MRS RARAHBFRATE ST S MAER -

MFEAE REERCVEREZ ERERAAET EFRAAEHGRES
B3k —F LSk A A SIS MW AR LA ERER AL UEEF Fink £
AEHH - FRAETEEMBESRIREFTIH MR BN 204
EREBE—F ERARAREZERFAAUNBEAGREFARENNE A
ZSE AURE B R EAHZ B BEM R 2N LB W EFIER R 2 A% 5 %
Mo RERBERDAREZERE R R UGB A E AT AL 2 8 ARG R

BB EAIREG EFBEATIHNF RS » EME B FEARZHIR -

g 14 » 484 UM 3 % 75 TR A2 Grimes v. Donald*®’ — % » e — 3% B #8 T Aronson
Test iR i " SIS » HRA WA RER GE X B  HIERAE
BEAEEHTEARBERT EAGERAR 2B MEB R REEHERN
B M B R A M2 R MR AR R AL IR 5 AR Grobow v. Perot*®®— % ¢
&4 FOM 5k & 7k IR i — 25 #F# Aronson Test = th 2 Z A EATRIFE - TRBF » A
& AronsonTest(1)Z K> BREFREBEML FTEARE LA B RIEHN
ZAEFAA  MAHQZBR > HFRAEOERE EAR LR LS HNRT
P2 REEB(REABZAL ) ATELZERRS ( RHGHRAE ) ZF
* o

X ho #7228 Aronson Test PR32 th 2 T MBS MER S Aak | HL T %48 8 3] B7 0k R 4%

§E EREM RRFBHERNZEZGEMFABERETHARZMHH A XKD

-

BIiAIRE EASIERBZOE ; KM AL EER Aronson Test Z F| = » ol -7 1

4
4

N

5 Block & Radin & Rosenzweig, supra note 446, at 475.
% Aronson, 473 A.2d 805 at 816-18.

467 Grimes v. Donald, 673 A.2d 1207, 1216-17 (Del. 1996).
468 Grobow v. Perot, 539 A.2d 180, 188-189 (Del. 1988).

=Y
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WRBEEFRFE-—AEREMEERRE - R FAL GRS ER T

(=) Ralesv. Blasband the Rales Test

Rales v. Blasband*® 7 4. Aronson — £ 4% » sif& R M |\ & ke 2 75 —
EARMH R KREY B RMNRZHERYE L& T L HRN dronson — E PR LA
AR KA B ER Aronson Test 9 ATIRIE A K — E F o9& % H|
B BI R R BLBT s AR RO REL T HE XN EF L RAMERM
RIRRFFIERA MZAEMBEARR AR A AR EERAHNE T HETRITES
% AronsonTest - ke —H 5 » $H U T ZFENF » RIE#E A Aronson Test:
() NAEFEEER—BEHAE > RENMERARIRSIBEFCHEF (2
RAELFFampriciE4 I EF @B EHE Q) HILHLIHEARGERE LS
PRYER ;s MAERAFEZHAT  REERDBAHRZHER Q) 2BH  EmERLEA

Aronson Test

1k 2R % Aronson Test Z il » & i ik TR A2 B % — R Bl 2 FI B A% 2 o 30
AAREBNOINZERNT S RBEERERDF R EFCRTALIMEEE
BaReLs REEREMBE - Bk kIR B TR S RIBA TN
FFEGATRBUBIHASEAMZ R EMAERTELFH ZH £ A B
BHATNERRZFRFR  ZREREL IR FPEBERFTIRUEMBESL
FIE 2 K QR B R F R AR R S ML RN TRt R - sbIBRE X

W #% & Rales Test*’? o

( =) United Food and Commercial Workers Union and Participating Food

Industry Employers Tri-State Pension Fund v. Zuckerberg the Tri-

469 See Levine v. Smith, 591 A.2d 194 (Del. 1991).

470 Rales v. Blasband, 634 A.2d 927 (Del. 1993).

471 Citing from Pogostin v. Rice, 480 A.2d 619, 624 (Del. 1984).
472 Rales, 634 A.2d 927 at 934.
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State Test

HHEWN Aronson % $1 Rales Bz et b » 5k RN & &kl 2021 F7»
United Food and Commercial Workers Union and Participating Food Industry
Employers Tri-State Pension Fund v. Zuckerberg*>— & % » kR T HFE R & Z R R

BA A 1542 H R o BAREMT TR » RIR R ARIEIE S N L@ 3)
EBARE NN FRZARE > N3 EF 22 ERF (Dutyof Care ) 25| 15 > A
NARTEFLRBERARETRAA TEZ R BREZ ERE 856
EEFMAZHIMZATRT  #-FERRE T REARZIFR 5 R4 Tri-State
FARRMIEAL Lo KRR SERA G T TREFEEIRZ A RAHREL &K

BRAFRFRET S BT AEITFRFREFLES -

KekRE st 5 — A L BER N AR T mAERY LA NG E
FrAERG ANEFXIERHLERKTABHENESTHFIAIBMEAB L2
BREHMRAAFE , P FERFUELEEBAZIERNEITAEIETCARED
FHRALS o L35 BIB Aronson Test #1 Rales Test 2 Jkat b - 48 &
T Tri-State Test » X3k #% & = X B 3X4% % ( Three-Prong Test ) 7 $biZ £ TF » 3[R
BEE:(DVEFRERZFETAHAVTEFERZIBAF G QEFEMEATRF
REBBRERNZTFRFRTREABAIBHEEE QEFATRAM AR K
THYEBRERBAFZSFRA TRRBEBRBEAZREEEDFREH 25
Mo EBFRZEFERAASG LM —BE L FEBRRFRERFEE

PR ARG MAFE R RENTFRFREF & REZRABAREZE

473 United Food & Commer. Workers Union v. Zuckerberg, 262 A.3d 1034 (Del. 2021).

474 UFCW & Participating Food Indus. Empls Tri-State Pension Fund v. Zuckerberg, 250 A.3d 862
(Del. Del. Ch. 2020).

475 See DEL. CODE ANN. tit. 8, §102(b)(7): “In addition to the matters required to be set forth in the
certificate of incorporation by subsection (a) of this section, the certificate of incorporation may also
contain any or all of the following matters: ...A provision eliminating or limiting the personal liability
of a director or officer to the corporation or its stockholders for monetary damages for breach of
fiduciary duty as a director or officer...”

476 United Food & Commer. Workers Union, 262 A.3d 1034 at 1059.
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TRIEZAIEEERREA BF B EFEREAZH LM —FEACH AU
JB 4 Tri-State 3t k28 o FnFEREZF -

—RZAEFTHARAERSGERBEMZE L MiE—F ERE
FPERGERLEERBE  ZRABRALLEERABSW - Tl UEEE
EBETHRABEIZEMAEETHRANERFERYNAZEZTRS RLIER
REEFRANAAEE T HLEMMAT NG AT RN EMERLEE FE
HEREIERBGHERTEE TR FRBFBBE/ABE AN EEFH NG E
A 2 83 EH (Duty of Loyalty ) #E R ZAT4R T » 2 HRAARARILF LRI A
#) 3 17 % ( Conflict of Interest )» ) 2 LA A 45 2 45 N B F| Br3rang K2 g

Mo MR AEREAFRES > M REDB R FRFRER
12 v #3]¥%n% B € ( Special Litigation Committee, SLC )
— FEARER

B4 RT AT > & R R Z EFRRH) 00 ThIR & B3R oo K42
B BLER Rt R R e s s KM Lt IER TR LSRRI T 2 8144
Z BWGTHRR  BEBREREFXNNZEF ¢ amE gk & ( Special
Litigation Committee ) i M 45 BA4E 2 3] A #k & & #7 F 18 H 70 F o AT 2 4% 4 4
BoT2 » EMAFBERSURIMEREIRAEETFTERE T RAKITAH
KRB NS AEAT A EFTEEHIFAE R TR B LM AR
RRRETHNFRZBE G Emb L BTREZORETAZMMASL P
RE 14 ey kTR 4t th R & AT IR 2 3R -

477 Thomas P. Kinney, Stockholder Derivative Suits: Demand and Futility Where the Board Fails to
Stop Wrongdoers, 78 MARQ. L. REV. 172, 185-89 (1994); Contra David P. Curtin, Demand on
Directors in a Shareholder Derivative Suit When the Board Has Approved the Wrong, 26 B.C. L. REV.
441, 451-55 (1985).

478 See Gall v. Exxon Corp., 418 F. Supp. 508 (S.D.N.Y. 1976).

479 Richard C. Brown, Shareholder Derivative Litigation and the Special Litigation Committee,

43 U. PrrT. L. REV. 601, 619-20 (1982).
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FAlR R B Be At 1970 £ G ER AR RARMIRRE AR - §
BZFRERNNZEELBBRKAERE ) MERRENNZEEEM
ERNNXHBE - ALFRFT HAHFREEGERAFA R REALREZK
RARMLIR » 48y > 8) AR BT @) AR AT 4R X — A5 B4R A RISRan R A &
ZRRANEHIRIEFZR ) RFFRTHENAS > B REIERAR R
RGN A TR A NS LR B mAksRAe HR B %R G RFHFEA
EMG B BRI Z R B AT T A AT BN 8] 3T A N A
2w RFEZFRERRE & F &R 2N .

E\\a

EHE L2 JRFRAN ERN T ERERE AL E 2 E %R
MBREZEERZFR ARTESES L T2 A =HHEZE My jld4
TR BRI M ERRAER M AR AE R LA TP A B 2 B 547

( — ) Abellayv. Universal Leaf Tobacco Co.——Standing to Sue Analysis

f& Abellav. Universal Leaf Tobacco Co.*82— % ¥ » # % & 8 4 ( Virginia State )
FIRBBEXFRF R B X ER AR ZR BB FREMEARIER
B EFEMERFET EAE TR RFREI AR D ; i —F15
B AERBHEAEEAMRE LS AR LRI RETAMIERINFRLE S
2B RE ERIBEEAE T REEREERD AR N8 F EEARSE

FRFRAFBRAREATAGEBRRGZIE - RRE NS T RIEEAF
KA BREDZRFATHGLBIE » RUKIRIERL T 28 h BE KA TR
;]‘{ °

480 CLARK, supra note 32, at 645.
481 BAINBRIDGE, supra note 380, at 395.
482 Abella v. Universal Leaf Tobacco Co., 495 F. Supp. 713 (E.D. Va. 1980).
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XRR AR A 45 o sbAEAR R AR AR R ACR B A& AT o BP0 ERR
WRAFAR b2 Fen B A M il F MudR AT IR - JR TR B I A SR RAT B AL ZIRINAF A
BAT  EMEBAREFTHIEGIHNEE AR T IARRATIRALZ TN ;
REHE—FIE > A EMF A LBNRBAKRREAGRFHE MERE
BATHF LR G AN RAEF BT NG X HeF EHAAZR LT 2B

o LA B E AT ATEZ I b MAE AT R E IR 0 T AR BRAE AR AN 3]
Y2 ANEH -

(=) Auerbach v. Bennett——The Auerbach Test

a9 kIR AE Auerbach v. Bennett™ — £ ¥ 3 T HNHR K B € 2B
BriR % - RE T LoRkRIE - H50Fank B @ mE R A EIEX 2] B ¥ H b
RRIZARE  RW o 4ot R AR A AR RE @G T EESE - K
— > AENRE RGN EREREIN A= AERARZIEARAT AT H
Wy o BREIRAH N BERZE SR L - REBLUERZARRE AR AR R G
AR E » Bkl @ RN ELITAZIESL ) R XA AR @G HF

SRR Z B EAZE S QIR HRE -

Xk A L Bp 35 8 > Auerbach Test F 8 L RpAA3E M 7 7 % HIB7 £ R 4R34
THAFRZEGXER LB AN ARG RLRRIEFHZ A T
B % F 2 ¥R RFIEIE G W B RILATR Z BB & DUR TR S & 41 85137
DEBGRFXINMERFEREBITES  ARHBPEAEBRAZHE -

( =) Zapata Corp. v. Maldonado——The Zapata Test

PR o ARA RN R e 4t 3 B B B AR AU BRER T 2 4m £ W TR TR AR AR R B 2 AR 7k -

483 Brown, supra note 479, at 630.
484 Auerbach v. Bennett, 47 N.Y.2d 619, 419 N.Y.S.2d 920, 393 N.E.2d 994 (1979).
485 Brown, supra note 479, at 645.
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# Zapata Corp. v. Maldonado®®— % ¥ » t& 31 BN 5 5 /6 R 4E 8B 35 49 Auerbach %

Pkl AT BMEHECEABRANEIFRE B FZRT O R RmAZ
Ao KIREBEIRT —EWMNERELERE AL EFREAELEZE X H LN
BRATZEE FRTERNAERE §ATRE ZERIKIE - HZLFE - N3
HERAARBRE 2 FH—MERBEE  ARMATRED B FHILLE H|
#7 ( Independent Business Judgment ) Au LAk & & & B EHFFDR > AR M2
LA R B e R R MEEE R Joy v. North®— £ b » B8 5 — ki@ b3
IR —F AT Zapata Test a9 5 —F A% - AR AEERATHR LB ILEE
FIETRG > R QNS RN G AT RBRETEEZ > AT ZFRRAT %

BN G 2 AR B 0 TR BFRRL TN BT

A\

SUEK b A 2 %4885 W R B Auerbach Test » 485 BN & & ik e 4 Zapata %
PRREZE R REREZ ENREIRRRE GRS L Bik—
EEEBGREEHRARBEZ ARG OIS ME A EANE L THA®RLS
B AR AR FERDMENE BT X ERRARRAMEE AR R E

BRAOEhZRE B AA B R FRLRE -

PRSUBR LR B N Zapata Test 42 8 B 56 - H3R A i&dr RN kR Ar i L
AL H| B IR AF AR R I RABAL © & 5k 0 Zapata Test 5 — [ g B K2 &) #H7A B E
FHRLBRARFELTHw AR SN AL LR AR EFRRNE G - iF 5230035
ZERMR FILE LS R ILE R BTG S BB M2 22 £ A 7% A

X BmER R REREFHE T EX U EMRARER B T % 2] ¥ A7
SRR Z AR o REARBIZ T o ZapataTest £ — 2 B BB RN X B2 R

ALEARAEZEF AMARRBE—HEFELE A5 -BFE T RRINF T

486 Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981).

487 Joy v. North, 692 F.2d 880 (2d Cir. 1982).

488 BAINBRIDGE, supra note 380, at 398.

489 Daniel R. Fischel, Race to the Bottom Revisited: Reflections on Recent Developments in Delaware's
Corporation Law, 76 Nw. U. L. Rev. 913, 940-41 (1981-1982).
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R A8 3L A B M R R R B R T 4SS LR H B vl E R ETA R AR
IR AR EFIET X AR S A AR R AR RO R kR

) R 8] AL F R AR T B X B KRS e B R
BHEAFRRZE XL EZETRALFANI)ZRMAEMNE - SFEARZFIER AR
TR ARRR LA G2 B LR R R AARAEZ I ASARE R
REWEHEFIEA NN ZRAEFNGE  FITZFRABERNNZTHE L2 AL M
HNNRERMEHHBHEERLES

AR ERADBEIIRRE B G4 0@ EY0 MK R F R By # s
BEHAR2EE - LERA HFREE X R B AMEFIH LRI MHED
HHEZBGRBEHNFRREREITZHRE » M E AR A ( Structural
Bias ) Z 3% o flho » B HFZ HHEIARNINFABH TSR LIRS
LRE EEHIH - SR EF ( Outside Director ) #2,0 3) f] 7T fe 742 7 % Ml 15~ 45
HHRREBEXIREBBFAEREEFREEANAIETERINBSRE R K TR
FIFMGERER L Y TRERFIFAE R N FIBRNLTE A5 miEH
B REATEF LB BEY - £ X HEME L F 4780 (Towa State ) 5 B0k &
Miller v. Register & Tribune Syndicate, Inc.*® — & #3E R 7 & MEHB L2 M o ©
GEY SHEFGIRB AT RIME  KRALT FTRAEF LN
NIRRT HAFRER & KRR A ELBREFTRENAER
A A EMAAET > HERAE LB AT NG AT RRARERF D AT EF G
MERZ BELARBHFAZBEGEMAREZIMR  AM > AR EF M

MEREFE G ERIER—BE LN AETHEE  JbF B K%M ( North

490 See, e.g., James D. Cox, Searching for the Corporation’s Voice in Derivative Suit Litigation: A
Critique of Zapata and the ALI Project, 1982 DUKE L. J. 959, 962 (1982).

¥l See, e.g., Clark v. Lomas & Nettleton Fin. Corp., 625 F.2d 49, 52-53 (5th Cir. 1980).

492 Kenneth B. Davis Jr., Structural Bias, Special Litigation Committees, and the Vagaries of Director
Independence, 90 lowa L. Rev. 1305, 1307-08 (2005).

493 Miller v. Register & Tribune Syndicate, Inc., 336 N.W.2d 709 (Iowa 1983).
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Carolina State ) X FR B ARV Y A 8L Miller 248 B Z kT » RFZF RN

LirE A ER EE -

MULZ T  BRSBZEBRRRINARELHRMNEHERALZE LS B ER
AHEFNFREBEXFAEATHREERZRRXFZEBRL MR KRZESE
FTHREFANATHELBERENRABONTAHSA N FREE X R BTHELE
STHIETHETR 0 EIEABRMMTE TR RAEE X R EGFA ; BT AR

BZ AR HNEFZHIMR AL FRAMRFZEEMFPRERL BN -

AEEREHBEFL St R EFEA TRER XA TR S
Wanf G REEEREBXIE R  BAETH S TROMEES - bR 2
FRATT 5t R B AR EREAELIFUN 2 ZEFE M EZY UTEPRE—
BIMRAZ MBE— NN X EFERAHNNZEFEHEHERLTZA 100 %
AAZBE  MBERRIFAE SEAITARM S 1000 ¥ AL F 2 100 BEF - KAk
WX R FERREAR 1032 AHH - AIFRT > BARTRFZFHKRR
YA EEEFT AL TARZ T BT RIFZA S RO E EFNFoR E AL
1035 2 ofts > MEAEXDOREEFFEZ 100 E b > HERRREEFEM
TA-ERAE AU LFHRTMFRME T RERRAKE EFH —ERD
2SR mAERT R BRERERRKEFDEEMB RN EE E
RFEH HehgeitresFmbhadmid W ETFATE L BEXATRT
AR AN B TR M X BZEL £% RERRATRRZIFRAEKR
HOERFIRBG RS B ERHEE ABRREFHEIREAR SRR

cax

494 See Alford v. Shaw, 324 S.E.2d 878, 886-87 (N.C. Ct. App. 1985).
495 CLARK, supra note 32, at 657.
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SATRO R DU o BOREE T AL T AR oo B8 R 5 6018 AR REAK F AR -

FERENREEE LR REPTRAAZRMIFDH LACR RN & BA R
FI N 240 f AP Bk s HONE) B R IEAT A Z AT SR B RARR A UL X A Ao AR
L2 XWEZFHR XF B BEH— B B R RRALFNEBEEBF R FRL
WE > LE R BRF) N 2 R AR R ZB0R - Ak A0 B R AT B AT RAA R AL IR

MIERREATHZ EES -

Yo i B AEE R A RIF AR R AREY B —NAXEFAM
NEA BRNTFZMBAR S M EBNG)RABEE LR SR RARALRAL IR Ao
LARUE A2 EANIRINAT > RS E FARILR E 20100 B £ Ao g s Mg sfe A
Eth o BREREBEKZARE FPHEF20EEAAEGE (ZBREHAFGHZ
FAARKE ) M) AT 80 B A LR ERAE ML RHBERR M A KR A R
B 25%ZIF o R ENIRE - R AR A E F RS 500 B £ U0 sbRHe
R MANBEREZE ST N5 EEAGFRETAEHA T KT 105 B £ 000
ZABERE > MREEGEST 20 LTV E o BARLBAGFNG A
R RAEREERIIT A GHET 20 B ARG E - AT EBAFRE KL LAK
R A% 0 414 S FUR AR # ( Risk-Averse ) Z 8 m 3 » € BRI GEEE
o2 F AR EATD  RRARE A - b8 5) 2 AEF] 35 3 18 M B
B ENRRAZAMAEA 105 AL ABASHESHEZ 0 B ET

SLBFBp & A4 R A EER N B A B A A R

EREZIER KRR L EG AR IR PAFAEFEEGE AT E

49 GEVURTZ, supra note 18, at 423.

7 See, e.g., Kaufmann v. Annuity Realty Co., 301 Mo. 638, 256 S.W. 792 (1923); See also Chester
Rohrlich, The New Deal in Corporation Law, 35 COLUM. L. REV. 1167, 1187 (1935).

498 Comment, Compromise of Derivative Claims by a Corporation without Court Approval, 52 VA. L.
REV. 342, 343 (1966).

499 CLARK, supra note 32, at 657-58.

0 H I KA[500 B ET (ERFVAZABEREEE ) 80 BET ((BEREAVFRE XN E
) 1x025 (FraxzhdgE )=1058 £ -

VU HETRAB B AL (BREAFRRZEGER )x025 (HE)=20%F £ -
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o A BE RPN R - BT REAH E2 Ak

I»

m S
\*

ZERRAMMBREZAERBERE; A BEEHmS » LA
BRABZZ AP GEBRBEGER -T2 RS EGmT £ REN
A SR ERARAZIE T KM TR R G E R AL e —F

o

B2 FREHHREEGER XA EBEA MM L — A ER”
( Lodestar Method )= sb3t B 5 k1A AR S ER &) TAE R B AL H R E A
B g REAM LMk HEFXAGESE S - ARTUEFETAT R
LR G AT HRIE Ay G EAE B AL N 8] M B AT AL TR B A SR
A Z RN AT I B o AR M SR FE AT IR0 M B b — At B o R Bt B RS
( Salvage Value Method )o R+ 8 7 X A2 R & F 28 TG R ELF &M
STHAREEGER - LT AT RERGEZENFRTREALZIRAR B
—BEAGFREA T RZ AT T 2R 45 R E A6 B A TEFZ 3% ho AT R
SehEER RAREE SN XBERMBAEMS AT RSEGER YN

o

GHRERBMEEAMBZILERRE” ARERFZE ST T S HEEEG T
B e RN AT SR BP ) & Ao AR o 4T s K AR B I AT AR BT B R0 5 AR SR AR AT E

AT

\mw

Bpfo B2 ML o R A SR AL & B S REIZ 5 R A
BB AR S ZRERAY o Edo P HAH 0 W E R E B8R

E R R A AR+ AR R A P60 B8 B AL 6T 3 R AR BRI L

502 E.g., Shlensky v. Dorsey, 574 F.2d 131, 139 (3d Cir. 1978).

503 Leo Herzel & Robert K. Hagan, Plaintiffs' Attorneys' Fees in Derivative and Class Actions, 7
LITIGATION 25, 26 (1981).

504 E.g., Murphy v. N. Am. Light & Power Co., 33 F. Supp. 567, 570-71 (S.D.N.Y. 1940).

505 Alleghany Corp. v. Kirby, 333 F.2d 327, 347 (2d Cir. 1964): “The percentage allowance in
stockholders' actions is reduced as the amount of recovery passes the million dollar mark.”; See also
George D. Hornstein, Legal Therapeutics: The "Salvage” Factor in Counsel Fee Awards, 69 HARV.
LAaw REV. 658, 658-682 (1956); See also Douglas G. Cole, Counsel Fees in Stockholders' Derivative
and Class Actions-Hornstein Revisited, 6 U. RICH. L. REv. 259, 283-85 (1972).

506 Kevin M. Clermont & John D. Currivan, Improving on the Contingent Fee, 63 CORNELL L. REV.
529, 543-46 (1978).

07 Franklin A. Gevurtz, Who Represents the Corporation - In Search of a Better Method for
Determining the Corporate Interest in Derivative Suits, 46 U. PITT. L. REV. 265, 294 (1985).

508 See id.; See also John C. Coffee Jr., Rescuing the Private Attorney General: Why the Model of the
Lawyer as Bounty Hunter is Not Working, 42 MD. L. REv. 215, 230-231 (1983).
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a2 h R s X R XAtk B o lLIBAXZ B oy Bp £ By R RS R R H A
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RIRAL R B AR AT - B F RTIE G WA RE R H Ao B2 B R H R IRE
FERMARR D ZARZA G AR ERARAT BEEX A M2 iE
o EFATHRZLEREURETHRRZAEER T m—RRAT » AR
REENBLIEHNNMETHBEAFA BFENTF GRS EBZERD 7
B Mz hIRAEERBERE  BEXEATHMERE " L — HoFn b TE
HFZBEBEAL LR = fnag@ st ERUARFRFHZEH L=
Bz TREME s Hvg » SR iEATR 2 M A ML AR S EREZEN
Hoxo it itz @M R a5 TEZ LB R &£

N Faf A EEBRATHAIEFRE L FarE R bk

509 Manufacturers Mut. Fire Ins. Co. v. Hopson, 43 N.E.2d 71 (N. Y. 1942).

510 See FEDERAL RULES OF CIVIL PROCEDURE §23.1(c): “A derivative action may be settled, voluntarily
dismissed, or compromised only with the court’s approval.”

511 See Craftsman Fin. & Mortg. Co. v. Brown, 64 F. Supp. 168, 178 (S.D.N.Y. 1945).

512 See, e.g., Goldsholl v. Shapiro, 417 F. Supp. 1291 (S.D.N.Y. 1976).

513 THE AMERICAN LAW INSTITUTE, supra note 424, at 180.

514 BAINBRIDGE, supra note 380, at 381; See also William E. Haudek, The Settlement and Dismissal of
Stockholders' Actions - Part II: The Settlement, 23 Sw. L. J. 765, 792-801 (1969).
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A~ BRAEMRLHE (Security for Expenses )

BVRIEATP » BB R IFH D B Z AR BATRAARALLD » EB SN
AR T NS AN TFIREERR SRR B EREEA N EFRRTTREL
2 HRER > WA AEEREIRE A ( Security for Expenses ) °1° 3 m{E4FE &
B9 0 %R A WLIAM T 2R R A IR LA 2 £ Bk R IR AL RAL SRR B4 A i
et TaalkRGUE FHARALTEI D ARERGERERIER
] » bIB R ARAE Lennanv. BlakeleyS'0— % b 43 7k R 2 387 5 22 ik 414
B RIF AR — BT RN IRE S XL - TREPE A 3] Z B RAF B AR B 5% 3K,

FRBEH 2R RERE 5 B SBLERRFUB ENURIEELZ EH

517

A E AN ELZFF - A 1944 F247 4 ( New York Chamber of
Commerce ) 14 T — B3Rk » X34 A Wood Report’!® ; 23R & HE Ti1B X + 5F
1 fa Y M SR AL G PR AR - TR D 10%89 KA a3 5] & 4 33
FHMZ AR BHF S ENNMERE D HFFEHGIRREN L BRALRBEBEZ
RALIF 3 ABRSE # & N 3) > i M 284 N 8) 1 13 R Ao AR 3E X AT & A Ak AR R E 37
Do A TEURLERER A MNEHEXBA T EAERIEZABRMALE - &
— ¥ T2 AHIEZ B YRR TR L Z SARIE IR 2 R R B IR U R TR

Ao frtm N N B EAES TULIERI B AN ABIEERE T M e b & m

515 See N.Y. Bus. CORP. LAW §627: “In any action specified in section 626 (Shareholders' derivative
action brought in the right of the corporation to procure a judgment in its favor), unless the plaintiff or
plaintiffs hold five percent or more of any class of the outstanding shares or hold voting trust
certificates-----the corporation in whose right such action is brought shall be entitled at any stage of the
proceedings before final judgment to require the plaintiff or plaintiffs to give security for the
reasonable expenses, including attorney's fees:-+-+-”’

516 Lennan v. Blakeley, 80 N.Y.S.2d 288, 289 (Sup. Ct. 1948).

517 E.g., N.Y. Bus. CORP. LAW §627.

318 FRANKLIN S. WOOD, SURVEY AND REPORT REGARDING STOCKHOLDERS' DERIVATIVE SUITS 1-117
(s.n. Private reproduction ed. 1944).
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R RAFAH Fo 5 B R ) HAGBE R R Am ASRn s iz dg 89 M o 8] 7R3 T 288 %,
PR R = A A EF LR ERBEAEREZI N FRENIZIBRRL
B ERRRA M E 6 F A B R R e AR 2 AR G S B B R PR

MPERHLFEZERERRA —ZH > RLBAHEQHREZH E2E
3o XRRTRA 0 B RAERS R LE R BN R SRR AR AR A
ZHEATRAREEF TG ARFRERA I RGN MEREMRELZ
REBHERE M T AAERERT R EMENF OB EEIA N ) RAKMNF
IR R B b mARAE X A P S s BLN AR T 5 R 3R R AR AR AL AT A 4R B A
HACE R B S B EZ RTINS G Wi B 5 KB ARz
AUERARFEFZBERFITRERR AL/ E R T A48 BN F AT

BRBEBRFBEIERAAETR R LR A M ERFRNE A ERHE

519 See C.A. Corp. CODE §800 (c), (d); See also ALASKA STAT. §10.06.435(h); ARK. CODE ANN. §4-
26-714(c); CoLO. REV. STAT. §7-107-402(3); NEV. REV. STAT. §41.520; N. J. REV. STAT. §14A:3-6.8;
N.D. CENT. CODE §10-19.1-86(2); 15 PA. CONS. STAT. §1782.

520 Baker v. MacFadden Publications, Inc., 300 N.Y. 325, 90 N.E.2d 876 (1950).

321 MELVIN ARON EISENBERG & JAMES D. COX, BUSINESS ORGANIZATIONS : CASES AND MATERIALS
1301 (Foundation Press 12 ed. 2019).

522 Albert, supra note 385, at 33-76.

W RGIMET o RRTAEBEL E N )RR MABA S%Z P ALt Rk E R 24
ARH B 2 M TR TR AT ~ B9 DB #R35 505 R ( 4o the Proxy Rules 10b-5 ) & 8 #0532 42 r3n
( BB R ERIE LA BRIEGR LR EZ —RMERT ) RALAEFRDEH Kl e See
CLARK, supra note 32, at 655.
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PR AL > NP EBETRFERE BHZATRT - HRamz NP AR ;
Atg—FpHRER@OB AREREZ NN BERAZH §HF S R4
RARLBLIF AR AR AL 2 A& N 8) H P £ 5 Kl fE sbh B2 3 5 24 345
do AR ERIAZZREFENER BT R AR RERA - R E A E

134 h B s AE B T R4 2 48 ( Death Knell ) |-

EEKRATH R ERZARRN AN RHLE T RLE QG ZHRE
A - sbIBR B X4k 4% A £ B R A ( American Rule ) 52° 5 2R d » bIB R Al40 £ A
PR TR K EERNTFZEF  RPERERREFHBFARERE &
NG AR A BRI RELE R AT AKEGER ; B34E
ERMETFABERRKLZ > MAFBEN NG EE o B RAFFRZ A h 4o sk
B BERRAFRRGAHAFR  RESAARTS IR RAE R A A3
NERZATRT  AFEARBE N AREIFNC c ARALBZINT » BALEE
B RAFAE NN BRAES T E NN ZBERAS LG ERNE L 2GR

WA TREA o B ARAF 2 sl A R o

BRIHILAEEN AR AEE T —#RA > g4 L:EE 4 KA ( Common
Fund Doctrine ) 3% o &35 %R B » & B 2 8% ALK TRNTE AT A M4 ) 5] 48 4%
B BEEE RERBEZAER N X ER RTINS AT IR ZRIE P

Fo o SbAEMEIE RAE T LA A 512 £ B8 ( Free-Rider Problem ) #5442~ -F 2

524 George D. Hornstein, New Aspects of Stockholders' Derivative Suits, 47 COLUM. L. REV. 1, 3, 5
(1947); See also Hornstein, The Death Knell of Stockholders' Derivative Suits in New York,

32 CALIF. L. REv. 123, 123-45 (1944).

525 See Thomas D. Rowe Jr., The Legal Theory of Attorney Fee Shifting: A Critical Overview,

1982 DUKE L. J. 651, 651 (1982); See also Walsh v. Hotel Corp. of America, Del. Supr., 231 A.2d 458,
462 (1967).

526 BAINBRIDGE, supra note 380, at 366; See also EISENBERG & COX, supra note 521, at 1294.

527 CLARK, supra note 32, at 659-60.

528 E.g., Giesecke v. Pittsburgh Hotels, Inc., 180 F.2d 65 (3d Cir. 1950).
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TAHRTFTHER N RANGHEELAGH MBI EA EFHMZALTRR
KA —FFERPERGERAZEEFN YN RELAABEZ 44
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n%*}

BRI R RIATR R ALH N EATEH G MBH A BHERERRZ
A E R AT —RREYE  EIRIR {2 R R R 5 E e AR W IR SR i MR N 8)
BAA G BRENTHEASCERRER MM MR EREZRT IS
BRIHAZRR AR o

MAE SR FRER AV BRI LS T REEHZEGERS: £k
TRkl ne) AT REFRZIENRER AN ARREEGERAZS F - Rlo
AT - A BUETRAL R TG E A A A wAE S L — A 3t &k ( Salvage
Value Method )» # A8 EREE 2 — R L RAF B R EF G ZZETE © M — A A3
B3t % 7% ( Lodestar method )» 3t H AR AW REFGZ T RE

¥k BEREZIER : NRMBEA?

ARALTRD Z R R AR N AT R A M RIEAT A Z APTIRARZIFD &£

529 E.g., Bosch v. Meeker Coop. Light & Power Asso., 257 Minn. 362, 101 N.W.2d 423 (1960).

330 Fletcher v. A. J. Indus., Inc., 266 Cal. App. 2d 313, 72 Cal. Rptr. 146 (1968).

531 Bosch v. Meeker Coop. Light & Power Asso., 257 Minn. 362, 101 N.W.2d 423 (1960).

332 E.g., Lewis v. Anderson, 692 F.2d 1267 (9th Cir. 1982).

333 See Tandycrafts, Inc. v. Initio Partners, 562 A.2d 1162 (Del. 1989); ik b ¥t sbiE#E K33k &
Z R RETIEHR SR EREREHAEFDEARM TR A BB EHER *’r;:ﬁ
K BETREEREB SEG R EEA o See Comment, Attorneys’ Fees. Substantial Benefit
Doctrine. Delaware Supreme Court Grants Fees to Plaintiff Suing As an Individual Shareholder.
Tandycrafts, Inc. v. Initio Partners, 562 A.2d 1162 (Del. 1989), 103 HARv. L. REvV. 1187, 1187-92
(1990).

334 HENN & ALEXANDER, supra note 17, at 1109.
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X A% 2 b5 8545 B B ( Pro Rata Recovery Rule ) 45 fMm % » B3R R ABEA
T8 20%Z Bty MAX R BHER 20% 2 Bty R C#HAH 60%Z ity » M A
RF na) 2 ey C RARMIFRE > AR RLHARCE AL 100 E LB T
5o o A EFARARRIBEBEZBLgEM S - 4L 100 B B2 G N AEAT Ak
PR R R RIERT > BRR AKREA 20 B0 MR BKERF20E T MR

MR C A G AFEATAE R

% BRI A LR R E R Perlman v. Feldmann>® » 3%>3% % F Newport Steel
Corporation 2 -]\ ik R A2 3% /> 8] 2 ¥ %] i% & C. Russell Feldmann » X 7k H J& 4%
BN a) XA B AR AT IEATZIERA B AT E) KRN Z R T RAEFIER
FRAET G RPBEEZ AR TR EBERSTE & BHFZERELEXE
B R ZRABATHAEZERTHEAAAZIEE RS > B#% C. Russell
Feldmann A% %3% &) ZAEHI AR R AEFRER > =M Hh E BT H
R SEIRAR X R E M 5 IR AR 0 SRR A b AR AR TR L] S B X HAb AR R — )
o F 0 W R RGEA R B IR L B AR T 8l L H AR R 5 AR SR 0 RN A
AT RER TR R o BT R A X A—F 5 F A B/ FRMHY o R
TEAT By Z AR BRIEHI N 8 ZH Y o RIF D Z RS AR EATAHZ M Xdo

ZEN CEBSHERER

B IR TRAR R R DU A A JEAR A Yo ) REAR R R B - R STAT AR AR AT L) RS

535 BAINBRIDGE, supra note 380, at 381.

336 Richard A. Booth, Derivative Suits and Pro Rata Recovery, 61 GEO. WASH. L. REV. 1274, 1274-75
(1993).

337 EISENBERG & COX, supra note 521, at 1197.

538 Perlman v. Feldmann, 219 F.2d 173 (2d Cir. 1955).

5% E.g., Atkinson v. Marquart, 112 Ariz. 304, 541 P.2d 556 (1975).

340 E g Backus v. Finkelstein, 23 F.2d 357, 366 (D. Minn. 1927).

341 E g, Young v. Columbia Oil Co., 110 W. Va. 364, 158 S.E. 678 (1931); See also Joyce v. Congdon,
114 Wash. 239, 195 P. 29 (1921).

542 E.g., Gabhart v. Gabhart, 267 Ind. 370, 370 N.E.2d 345 (1977).
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EZ M RAF A2 PR IRE) B 43 T AR IR B B B3R B 2 5 A RAR AL
NMEKEZHRFE AUAETR EEBEEARATFRZERGE R B
R $k 3 A WAL IR B Z AT EE R TR A F BRI AR E IR - AT
FIREE T AR I LGB ATE ERE > AP BRLTAE B FRBEES 2 S
ARXBR E PR A 45 o FEARALIRR R T AL R B ABEAE - 7T AR Bk R LA A AR 2
P ELEGY BNV ERAHNAZEERA B A ERM - ZEHARE FH
NEBEZBERMERPTEBERR  BBUE" MRAHBINMERA 228 EEAR

A

WHERTRER TR ERMBIARANAER FIRERMIEN 3] Bl b2 £
MR ARA TR EBE RN ZER ARG AR E R A L RER BN
WDEARBLIFRAE S LA R R R BB BEER A T X ARALTRI T o B RAD

FHEFERKRENREZ RS RAI R Z R R ERMZ LR HE LA

543 See Perlman v. Feldmann, 160 F. Supp. 310 (D. Conn. 1958).

344 C. King Crosno, Corporations: Derivative Actions: Policy Considerations Leading to Choice of
Derivative Form: Individual Recovery in Derivative Action, 40 CAL. L. REV., 131-32 (1952).

545 Comment, Individual Pro Rata Recovery in Stockholders' Derivative Suits, 69 HARV. L. REV. 1314,
1318 (1956); See also Glenn v. Hoteltron Sys., Inc., 74 N.Y.2d 386, 392-93, 547 N.Y.S.2d 816, 547
N.E.2d 71 (1989): “While awarding damages directly to the innocent sharecholder may seem equitable
with respect to the parties before the court, other interests, particularly those of the corporation's
creditors, should not be overlooked. The fruits of a diverted corporate opportunity are properly a
corporate asset. Awarding that asset directly to a shareholder could impair the rights of creditors whose
claims may be superior to that of the innocent shareholder. Thus, while we do not rule out the
possibility that an award to innocent shareholders rather than to the corporation would be appropriate in
some circumstances, we find no need to invoke such an exception here.”

546 EISENBERG & COX, supra note 521, at 1197-98.
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FRRABHBRRAG S — BRFZ AR T @k R AARA TR HIE A AN
TN EEERE BRG WA FTIELNRET BRTREARS A IAITEE
FRER 2 MAEMOE L EETRCFARETF AN L E T TEZ B HFEHE

o

BE R R DA N ) G

£ BRSO R AR ARzt E2GARUTRAERS K- HEF
FE G AN EHPATHRI ATAE B 20 £ HE - TRBr > A5 R FRATDIES
WEFGEAR MR B E R RGN £ F & MEAT R IRIEACTRAT - 2 8] ik
BREREREANEECRAFDFRZIRFNEEEFCHNRFET ZH
B 3 X ERRALH L - ABERA TG A EFAER" #FFRAT
ZHE G NSRRI BRI AR B e X R AE S LA BRI T H A
J1o B = ARARRSE DL - HACRAT S RN R E BB B2 E S

347 See A.L.L. §7.18(¢): “The court having jurisdiction over a derivative action may direct that all or a
portion of the award be paid directly to individual shareholders, on a pro-rata basis, when such a
payment is equitable in the circumstances and adequate provision has been made for the creditors of
the corporation.”

548 THE AMERICAN LAW INSTITUTE, supra note 424, at 216.

5% jd. at 223-24.
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550 See FLETCHER, PRIVATE CORPORATIONS §5717 (rev. ed. 1961).

351 E.g., Kahn v. Am. Cone & Pretzel Co., 365 Pa. 161, 74 A.2d 160 (1950).

552 Comment, supra note 233, at 1147.

533 Daniel S. Kleinberger & Imanta Bergmanis, Direct vs. Derivative, or What's a Lawsuit between
Friends in an Incorporated Partnership, 22 WM. MITCHELL L. REv. 1203, 1207 (1996).

BRI HLAX S L FHN AR AN
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o
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Bl — A 2 BUAEREARZ AR THARREZER AT A B8 e 5
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355 Kleinberger & Bergmanis, supra note 553, at 1207-08.

356 HENN & ALEXANDER, supra note 17, at 1048-49; See also THE AMERICAN LAW INSTITUTE, supra
note 424, at 18.

557 Jason M. Tanguay, Minority Shareholders and Direct Suits in Closely Held Corporations Where
Derivative Suits Are Impractical: Durham v. Durham, 5 PIERCE L. REV. 469, 472 (2007); See also
GEVURTZ, supra note 18, at 387.
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358 See Smith v. Hurd, 53 Mass. 371 (1847); See also Sax v. World Wide Press, Inc., 809 F.2d 610 (9th
Cir. 1987).

359 See Ames v. Voit, 97 F. Supp. 89 (S.D.N.Y. 1951); See also Horwitz v. Balaban, 112 F. Supp. 99
(S.D.N.Y. 1949).

360 Comment, supra note 233, at 1147.

561 Mk B B BYRaN#E ¢ E.g., Knapp v. Bankers Sec. Corp., 230 F.2d 717 (3d Cir. 1956); &1 Z4X,
fe¥x% ¢ Eg, Gordon v. Elliman, 306 N.Y. 456, 119 N.E.2d 331 (1954); {873 B 642 » & fa %
MR TRAE  dhiR 1% R4 N 3ok 5 Biie M B £ 2 8] 7% » See NUY. BUs. CORP. LAwW
§626: “Shareholders derivative action brought in the right of the corporation to procure a judgment in
its favor.”

562 See GEVURTZ, supra note 18, at 390.
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Fom b RAGERGEBIEL o LA BT R TR T ARL T R B R
B R0 m TR R R BB R ETHERN AN AL - AL S E
WAL EE BEBFRITELEBERD  FLA TR A EAFAZIAL  #
R ZATREE AR RA B W EE2L 5 ZHREBEHFENNE

FEE IR R Z B ERATHEA - LR CP R R A A A EERR A= £
Wy 8 A E B4 A ( Stakeholder ) A% » B rn Tk A AR
FHBERE XA B HEF B AR MIEN 3] A 7T At B b #F) F B4 Ade
NI ZEMAZERAFBRE EMRSGEREHNZEAR Ao, ANEEEF
GXREMMBR E—ERBERHAERTRRMIELNS] > BTHE £ FEA
NEABREMRZIHAR  EMREEFTHN QAN TAEAZAREH -

MAETHENFL FREMNEREBHRGBERAZR HHELABTNE
PR AR X FIETAR R o URK LR g - BN AR AR R T 3F % R B X H B4R
HE o iy ke 4T S8 R AR A AT AR B R BRGR Y A 8] Z 3 PR AR M B AT OO o 2 % B £
o B R FE SRS R UM Z AT 4R F » A CEATF B b sAq8 i FOM Tk T 2 38 R AE 2 B

63 Comment, Minority Shareholder Suits to Compel Declaration of Dividends, 64 HARV. L. REV. 299-
307 (1950).

564 Hunter v. Roberts, Throp & Co., 83 Mich. 63, 47 N.W. 131 (1890): “it is also true that the declaring
of such dividends must ordinarily be left to the sound discretion of boards of directors. Whether a
corporation can safely make a dividend involves the exercise of knowledge and judgment, and the
power of deciding this question should not be taken from the directors, and assumed by the courts,
unless it clearly appears that the directors have mistaken their legal duties.”

65 Comment, supra note 562, at 307.

366 Comment, supra note 233, at 1148-50.

367 See Thomas v. Dickson, 250 Ga. 772, 301 S.E.2d 49, 51 (1983).

568 Daniel S. Kleinberger, Direct Versus Derivative and the Law of Limited Liability Companies,

58 BAYLOR L. REV. 63, 70 (2006).
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oA H AN ZBERABEZNG RENTHEARIELZ ML TIER

o LR34 F e
#—B8 &I RN H R —# Special Injury 2] Tooley Test
& ~ Special Injury Test

BRRNEAEZRA N REZZNEFTER > FMESHE NG X N BH
TR LY B 5w &6 RIRnes 4 5 M Ae B8 IR AR 3F 3 R ) A%
Lo RN R HEREBHAZ R TAEEEH AR THE A G &
EBERLMAERZHRT - BATREE $54% 14 2 #| k—Tooley v. Donaldson,

Lufkin, & Jenrette, Inc.’® — EAE Bi&f N i S B TRAF|BTAZ B3R L 2 KA

& Tooley EAT » % #AE R KON LR AR AE AL 2 #2847 Special Injury Test 4
2 FIBTAZ 2570 o 21 Moran v. Household International’’' & % 15] » 3% £+ B £ 8% R
John A. Moran #} Household International, Inc. ( 32 F f§ 4% Household 22 3] ) 2 2R 5~
FTERRTEAFD EREF AN A RMAIER E % miLaik
Merf A2 E5RA = o H—  ZAM 3] R4 T Household N3 jk R 41 3t F
% (ProxyContest ) 2 & ; T2 EFGHNMURMFIERAZTEAL &
AR MR 5 = S BN S R R A e A B R A o 8] 3R R X A A
ZRBE E= > RERGMARAM B A EI RMN A E T REFN B2 -

MBEFEY  ZRBABHEAFRDER L ZXRAGTXIREZERAL
ko Bk H AR E MR Z MR Hig—Fad o AEFREARLFER

369 Tooley v. Donaldson, Lufkin, & Jenrette, Inc., 845 A.2d 1031 (Del. 2004).

570 See e.g., Elster v. Am. Airlines, Inc., 34 Del. Ch. 94, 100 A.2d 219, 222 (1953): “Any injury which
plaintiff may receive by reason of the dilution of his stock would be equally applicable to all the
stockholders of defendant, since plaintiff holds such a small amount of stock in proportion to the
amount of stock outstanding that the control or management of defendant would not be affected by the
granting of these options, and, further, since there is no averment that the pre-emptive rights of plaintiff
as a stockholder are affected by their issuance.”

571 Moran v. Household Int'l. Inc., 490 A.2d 1059 (Del. Ch. 1985).

572 See also Elster, Del. Ch., 34 Del. Ch. 94, 100 A.2d 219, 223 (1953).
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o}

B R #) b2 A A B A A 5 B RIB LA BA BN 8 R R AP e M5
B RPA E TR ) B AR R AL SR 2 B 3R » BB R T AR AR AR o |
EIRAHREZ ERETEEL RAZE R ZIFDARL YD M IE LR
e BA HREREF —AERETEL  ZRAANZETRELASHE
Ex F R AR BEAAMRELERR B BN FE _BERZES
HRIRBARRE N HRINEEL FEANEF I EREPAH L T2
R HILE BB L HAF A ETR B BN EZBERXES &
MR B b EFRIE R S RAEMMA R 2 4 L2 WA R FETRABEM 5 FRIB T M E

H A R A AR o

B A AR B S PRI MATZ R > AR Ed5 B A3 % 61
5700 % s MAIBTAZ BB ARG R A ERENETIRTAERE
B AR 2 R R TR B s AR B i FBCH 4 ROR BT R T AR TR R
BAENT; Bk 4T MR ZREARI R RAESBILAEY X
O TEARIAR - BHABRABZ AT ERBEZER - BERBEREA

B HARE S LT B B A8 B X 2 RO TR MR R B F & MARIE A

573 See also Bokat v. Getty Oil Company, Del. Supr., 262 A.2d 246, 249 (1970).

574 See also Condec Corp. v. Lunkenheimer Co., Del. Ch., 43 Del. Ch. 353, 230 A.2d 769, 777 (1967).
575 See Moran, 490 A.2d 1059, 1070 (Del. Ch. 1985): “A special injury is a wrong that "is separate and
distinct from that suffered by other shareholders, . . . or a wrong involving a contractual right of a
shareholder, such as the right to vote, or to assert majority control, which exists independently of any
right of the corporation. Where a shareholder's complaint sets out a cause of action that is both
individual and derivative, the shareholder may proceed with the individual action.”

576 Donaldson, supra note 239, at 395-97.

AT R—EAGTF c ADN IR RESH TRBR BTN EHE—AINERRHFHAN
5] B 8 AR AT R ZHERYD - A A LR A HERH I BER LT RAAZBRN
FRGEAF AT BEE 2S5 BT A BT R XA R R ARy 0 H BR A B AMAS
HOTFRAPITRIEAB G X[ EHZIE - cBHBEEHET  REAFTRIGESH T
OB BB R RIEAE NG B A R GRS - AR M AT & Kramer v. Western Pac. Indus.,
Inc.— R - ARBFALSREEER - IRRLEFEBHIARET - BIEREHRMLTR S @
12 11 4% 2 Parnes v. Bally Entm't Corp.— & F » KR RIRAELEZZ EB T » F R B H G BEE
HZHAERBMBREAH AR BREH RN ERAEFEZER LBRA BN ERMEL
AEEZPEZ R o See Agostino v. Hicks, 845 A.2d 1110, 1119 (Del. Del. Ch. 2004); See also
Donaldson, supra note 239, at 395-96.
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A~ Tooley v. Donaldson, Lufkin & Jenrette, Inc. Tooley Test

Tooley v. Donaldson™ — % v 38 & 45 h FM 5 & 7k 42 Moran £ 4% &+ #1373
FMEERAEERER & REZ H R NZE PR S Patrick Tooley & Kevin Lewis
% Donaldson, Lufkin & Jenrette, Inc. ( A F f§4% 4 DLI N3] ) Z ATey 0 ik & -
#£ DLJ 7 8] #% Credit Suisse Group( A F ff§ # & Credit Suisse % B ) B AT - AXA
Financial, Inc. ( SAF #§#% & AXA 23] ) & DLI 28 & KX R » 454 DLI 2 3
79% 2 B% 4y M #E 4] % DLJ /3] o fy Credit Suisse & 482 DL] 3] » ¥ HE & K
B R AXA TR R > B AXA A2 EHFAH 2 DL A3 2Bty > @
Credit Suisse % H 4 UR &R HAGR ZE AR XL ZHE - £ H TR
Credit Suisse 4% | % T B4F DLJ 2 8] Fl#R Z B Ay A 58 %, 100%4% A A2 4 DL 2> 8]
MNEETAEAFna  REFRZ D SR REM T IR E AU o SRR T
1R % 20 B - ST A A MK 90 AT 5 MARYE R L3k o Credit Suisse £ [
TAEMEH T B RER AR - H— & & i KB4 20 Bl
AFREARH LA X EEMAEREF L IMARF « L= Credit Suisse £ H &
DLJ X 8] 34 7] 5] & 3& & 0 B R A BB R - Moo 13 5 18 18 sb R A8 2L B
ZHRERTAMKHERM > SRESRA A MBSz ek ARE R

REAE AR 3 A AR

FAAT PR OR  GRIRBE T R &R o AR e kARt 0 RS sk
iy R BB AT 0 RILARE L H IR F ( Special Injury ) &35 & 32
Y EHAZBMRFZRI BR > RTRR A AR I 0 8] X PT R R AR
BoREIRABHRBET LAFEEREZ ERA D RAEME L LHEFF

578 Faisal Moghul & Joseph Rugari, Direct Versus Derivative Claims: Permitting Direct Shareholder
Actions for Closely Held Corporations, 68 PRAC. LAw. 11, 13 (2022).

579 Tooley, 845 A.2d 1031 (Del. 2004).

80 Tooley v. Donaldson, Lufkin & Jenrette, 2003 Del. Ch. LEXIS 10 (Del. Ch. Jan. 21, 2003).
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Mk TR R EMRE ZAEH - L IR AL @& Special Injury Test Z 4x8g » H A7 E
TRZIFMTA S AR mIF AETR KA BRERRSZAT AMKELT
SR A B JF DLI 2 8| Z R > 32 ARAFAX DLT 2 3] AL RAL Feen © e és

BrpikR AN LliiEd  BE T REH AR -

EH LR 2B R N R 3 7E TR > 5k B A TR B 3R AT S04 T R TR AR 2R R [B) 2 )
B, MR E T B — 4 R3RAZ % ( Two-Prong Test ) BABR 4%, Special Injury Test 2
WA B FREHHRRAETXIREETEL - Tl ZBRERTAHNL
S RHNRREREFZERE AR AR BEHHBEREIFEH R ETRE
TNBP > AT — ERESI AR PR LR IR E B R A A B e AT T R A
%o db—FE X ER L RETHRME Tooley Test™ 5 ki thie—F 45 4

%4 Special Injury Test 7/ L2 £2/8 « B8 —RFTARABERETHRR
BF o A T AR R BRI AR AT A R E B b F o LB 3 R AR R AR IR B X HUR B
JEAR T PE B AR RN & LLiB4E Special Injury Test & & & 3t R # 2 ; IR 2
Wy TRIRIEE BRI REAT AT URMEZFE - £ B A BT > kTR A
BRZEREFEATZRR B BRATERZBE FH ILIMENT 23 2R

AR AEEAMERZEGGHBERTAAZIRT k& ARG L
ERXABEZATR T EFHI - e 4oLt 2K ARBP @ B3 FiAC H R

Zp383

EFAEEET BARIDERT X T4 ARER Special Injury Test Z ik

R AW & LR BHERAT X THPFEARENREERZ 54 FRAFRE

81 See Tooley, 845 A.2d 1031, 1035 (Del. 2004): “The analysis must be based solely on the following
questions: Who suffered the alleged harm--the corporation or the suing stockholder individually--and
who would receive the benefit of the recovery or other remedy?”

82 See id., at 1037: “That concept is also inaccurate because a direct, individual claim of stockholders
that does not depend on harm to the corporation can also fall on all stockholders equally, without the
claim thereby becoming a derivative claim.”

83 See id., 1039 (Del. 2004): “That is, a court should look to the nature of the wrong and to whom the
relief should go. The stockholder's claimed direct injury must be independent of any alleged injury to
the corporation. The stockholder must demonstrate that the duty breached was owed to the stockholder
and that he or she can prevail without showing an injury to the corporation.”
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3R ERIAEATRAIR R F - RE B RAFHRAR H I R FARER
BRI A F R E R GBI E

—REZ  XBEREBF I B A Tooley EiRTRERGE T BIELER TN
R 5k R 245 % R #——Special Injury Test » 2k ™ 742 & 2 Tooley Test F| # &
175 8% %+ # % Special Injury Test Z &,%°% R E Z KRR R ERA LB ERH L

BN FHREZ s A EFi2 Special Injury Test 2 RABH RE b2k

586

4%~ Gentile v. Rosette——Gentile Decision

Gentile v. Rosette’ 7 & Tooley %1% » B4a 3 M 5 S A E ) 2 — $3%
PEHE o % E P > B4 JohnA. Gentile ( BAF f§ 5% & Gentile ) #2744 % Douglas W.
Bachelor & Pasquale David Rossette ( BA T f§#% % Rossette ) £ = AXF AL T
SinglePoint Financial, Inc. ( A F f§ #% % SinglePoint /3] ) 1 = AR 8442 T
SlmmZEF ; L Rossette fF AN LR AL EMATH T LAMEZLE S
TR BFEAE T A 8l 2 HUAT R M BRGNS F 4 0 Rosette ¥ 3] HEA fie K
T A KRB BB AAR G T R o A0 5] AT AR DA o 3] AT AR R
HX BB B A S EAT I R 4% B A2 ) /N 3] #f Rossette AT R XA H A
BOLBARAT IR & MERIRIA T R R R BAE KA - £ARXH TR
#% > SinglePoint /X 3] [g Bp A% 7 — 2 8] WL 5 AR RAICIE IR R A > 3% 8] Br W 3%
w A B @mEREE o 4F A 7AT SinglePoint /3] Z /[ % & - Gentile F 42 AL B AR £

BRAMZER AR ER VBB EZIHELHERBE -

EIRAEH AR —FARR G AEEX N ARFAFRHG AN E0AAHT

84 Elizabeth J. Thompson, Direct Harm, Special Injury, or Duty Owed: Which Test Allows for the
Most Shareholder Success in Direct Shareholder Litigation, 35 J. Corp. L. 215, 226-27 (2009).

85 See Tooley, 845 A.2d 1031, 1039 (Del. 2004): “The stockholder's claimed direct injury must be
independent of any alleged injury to the corporation.”

O LT XHINMP AN R IR I BTAZ R 248 -

87 Gentile v. Rossette, 906 A.2d 91 (Del. 2006).
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WEZERAMAARE FRSHMRRAFAZIREBERBAEZERRMEE
AR LAAE MR TRRMBAMBZZRE kAL - AR —ERJ Ak
R RARMBEBRELLE B LML RRE—FIHEL  BBEHEUT » 442
Sih % E R &2 AR E R R M AR TR R - B UM A TR B4
T - LT ARRRE B RARMFRE AR - Bh £XARA FERK
HRIEPAEZ R REME NN FITBEZ R I UBBZERATHFABERIKZE
A AR BRBERAM ( D) RRIEA A LBl HE B B HAE
BB BAT AR N A AT HBA R AR E 2 1 W E BN 5] 4R 0 R A IAE R AT
By 2 36 3R AL IR A BARRAL 5 AR 0 SLBF HACRE RO B AT A B E F A dE
AREZBEAMBAZEZARBEMBZHENIARE ZF LK RARD
PEFBR R A ZBE R LB £bF LT H AR ROF A AR AL
BHEFRAALE o M o kTR A > ELMEBEAT BEAFEEM (Dual
Nature )» Bk RAF42AL B B3R BARAL 2 ©

MAERE T RS T RN AR AT ARBI N 7 — R —
—In re Tri-Star Pictures®®®— £ 2 8,4 » A FAFH - WZE ¥ » RE B » Tri-Star
Pictures ( BAF f§#% % Tri-Star /N3] ) 2V # A R » B F4+3¥ Tri-Star > 3) $2 2
%% K A% & Coca-Cola Company ( F#% Coca-Cola 22 3] ) Z M2 X hie & 4 &
I e kIR AR R o £3% R 5 AT » Coca-Cola 2 3] 454 Tri-Star 2 3] 56%% % i@
B b B RA — B A T 434% ety o BE TR HRBRZ I BT
A8% o A% Tri-Star 2 8] 4178 8 2 AL F LA IR Coca-Cola » S| B A BIKZ E &
WAL R G AL » D BOR RN B A Z I le IR ARt 43.4% 3k % EAE 4
20% o A F k38 A » Coca-Cola 2 8] 4 # Tri-Star /2 8] |gr KZBE R » HA %R 4
WRTERTB D BB R — BRI HEZRE ARER TR ZBTH I H

B R S B A AR o £ 1838 Special Injury Test 4B Z AT T - kR 537 ) $8k

588 In re Tri-Star Pictures, 634 A.2d 319 (Del. 1993).
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FARAT B BRI o ARE

EFAE  REEXRAEEGETH Tri-Star B FFHE » @ ERERIE
B Tri-Star —EPARISLALZ RAR ; AMikE A ERFEEA - BHE EREN R
RMZAZE - BAERAE T FEMZBE o BRESFTRAL AT R ARTE -
BT 2 BRFITAEFRR SRR S B R Z IR FER A D HAR - 7k
FRs AE B3PI RARAC A B IR N o AT s R AR FZ L BILBEHEH - RAERE
P JE o LA R Tri-Star 2 AR 5 AT — R &R - % 2 AT T ik Py
BRI RS o R R BRI RRR A Z LA WAL
HEZH RO BN R SGERERIRMEEAERZ TEHBET R
#5 B Tri-Star — % ¥ R R T IEBEN % Bk Rl f 8 #6FE E f m A b B
R BERAREZEAM Tri-Star B2 AL RER 3 HR > ERBAK SR E
ZpE FEM BEHZER BHETREAALTRHZIAERL R MAEH( Duty
of Loyalty ) 2 & &% 5 2T A BB E  REBERRKEMEITUMRBEZ
PI48 > RIATRBP R JE B 3F B AR 2 384 » b RETT AR AR R 248 F Bk 1308
18 B TR AR ET AR LM BABIFE R EMEBRREITAIANGE R E-
EIRAE AR AR ETA SRR AR R RAR IR E BT
BE o wE B REENAN Tooley Test #ATHRER » AN L EERE(ULSFT
ERV2ZHK ) AP BIERNFEFZE THHRZBET  AZBEREINY
N B ZARATIRE o Fth o # BB KUK 2 T 4E4 - B SinglePoint 4 3] €i% 8] A2 4%
FHRRARNNFREFLEZART » T EBAEMLE) T TSR - T &

AT ERHEIR S & B3 AFLT &% R3% Tooley Test Z AR & &

589 Gentile v. Rossette, No. 20213-NC, 2005 Del. Ch. LEXIS 160 (Del. Ch. Oct. 20, 2005).

0 HAamey L o LR 4RI UM R AR Tt g A T 4% Tooley %45 % 2 Special Injury Test
Z A& ° See Brookfield Asset Mgmt. v. Rosson, 261 A.3d 1251, 1273 (Del. 2021): “Further, Gentile,
by focusing on whether one group of stockholders (a controller) was impacted differently from another
group (the public or minority holders), arguably relied on one aspect of Tri-Star's special injury
concept, focusing on whether a wrong suffered by plaintiff was not suffered by all stockholders
generally.”
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ZHRERAEETMNE  AURE Gentile 4 5 F A A IR BARALIFD 5 B E

SinglePoint 2 8] &K ik > A E B LR SN E T #5044 BB R mAH R

& Gentile — £1% » &8 M #-F k24 Carsanaro v. Bloodhound Techs.,
Inc' — £ w3 K 7 Gentile £2.:% A $5[8 - 7N BP » Gentile Decision AA4% i A A&
WEAEFBRREMERLZES A MENNHELBZRAR G ZHERL AR
Carsanaro — % ¥ » #7-F 524 Gentile Decision 249 38 A 2| 7 & R 4T & L IF4%
FIERBANINZNILAR » IFH Gentile itz " #EME  ZLoxHEA

25 R 4& Sciabacucchiv. Liberty Broadband Corp.’” — £ ¥ » #1-F %R 3548 R
R > MR A Gentile Decision R JEFE BRI IEFERIMEE R 2 B0 » M JEFR4EA H

EHFEEZHEHF o

4 El Paso Pipeline GP Co., L.L.C. v. Brinckerhoff”> — % ¥ » &3 LM & &
%P2 kT Leo E. Strine Jr £ & B Z PR AR T #H# Gentile Decision % [ 2 #i1
B R0 HR A N B AT R B DGATRR i % Z BB BN N B R B B R RAT
B RE R BRALIRIN A LR R 5 ™ Gentile Decision 1% € 3% hu it 1% 7k e ¥
PRI T NEZ REE R > Ba3R T TooleyTest 2 T R MEFRINFAME X% » LA

H ¥ 3k Gentile Decision JE# 35 & o

gk £ & 35 i > Gentile Decision Z Ak s A£ 7 Tooley Test 32 & LA4% 5 Rl %

391 Carsanaro v. Bloodhound Techs., Inc., 65 A.3d 618 (Del. Del. Ch. 2013); See also In re Nine Sys.
Corp. S'holders Litig., 2014 Del. Ch. LEXIS 171 (Del. Ch. Sep. 4, 2014).

592 jd. at 658: “Unfortunately, the Delaware Supreme Court's decisions do not support this limitation.
And the core insight of dual injury applies to non-controller issuances in which insiders participate.”
393 Sciabacucchi v. Liberty Broadband Corp., No. 11418-VCG, 2018 Del. Ch. LEXIS 252 (Del. Ch.
July 26, 2018).

594 id. at 28: “That, according to post-El Paso caselaw, is dispositive of the direct/derivative question.
Because Gentile is limited to transactions involving controlling stockholders, the absence of a
controller here means that the Plaintiff's claims are not dual-natured.”

395 El Paso Pipeline GP Co., L.L.C. v. Brinckerhoff, 152 A.3d 1248 (Del. 2016).

396 See id., at 1265-1266.

97 Zachary D. Olson, Direct or Derivative: Does It Matter after Gentile v. Rossette, 33 J. CORP. L.
595, 613-21 (2008).
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Tooley Test A #E 3B 4 3% 43 Special Injury Test 4% » Gentile Decision 47 X 2] % Special
Injury Test Z 184 P » R £BARB| G s MPHWARE V£ Gentile £IETRM
B Tooley Test 2 ¥ 4% i & £ B4k 2 R R A7 3] TEBEHHAZ 1K B A&
BB AT o RO 5 SRR A TRAL P R A B AP RUB 2 A8 0k Wi SR S A
BT AT L ERERBAR FREEREZBE T RER AR LM
AE LB GRZRER S TRZEBERE mHABEIHBLF RS
BF N BAEZRA  BARARABI BN B ik TR AT A X AR LM 3R

AR 2 M B R AR o

Brookfield Decision

£ - Brookfield Asset Management v. Rosson

Brookfield Asset Management v. Rosson>”® 2 4& 31 FOM 52 2 7R TR AE 2021 =40
ik W2 Gentile FAHE®EBZ —IHRMHH - NZEF > UWRE Martin
Rosson % 4 Z 3 A % TerraForm Power, Inc. ( SAF f§#% % TerraForm /3] ) Z %
R R F EFRIN 8 24 B AL R 3k A £ 4% %5 Brookfield Asset Management, Inc.( BA
F i #% & Brookfield 23] ) NS M EGFAREEF » BSALFAZIBERBIK
B AR MY BRI RZAR - MBLRARA TR H TR 5 MR
L RAIFINGE 0 ¥ %R Brookfield /> 8] Wi B T TerraForm 2 3) H 4t b A% R 2
RIERAE A - 733 b > 4% Brookfield 2 8] Hist A £ F & B 7R AL TR 0% -
AUGERERE R L2 AN BH 0 BRIk TerraForm N8 2 ik & > H

BEREFARENIRAATFDZIHMR > RUARMIFRTEEDRE -

NE AT RS SRR A RIE Tooley Test Z 4B » AEB WX R AR
FHE 2SR mIT AL 2 18 B RE » shAE48 T A& Tooley Test Z A8 F & 74X,

Bz iE BEAT A FREEBZIAEREEFMARETAER NI L

398 Brookfield Asset Mgmt., 261 A.3d 1251, 1273 (Del. 2021).
399 In re TerraForm Power, Inc. Stockholders Litig., 2020 Del. Ch. LEXIS 328 (Del. Ch. Oct. 30,
2020).
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RABRZARTALEZRM » BT I HREHRANNXETEXARE
PR B 2 IR E 0 L A M BRI Tooley Test » pLAE48 £ B 73] 5 B3
B AR TR B 57 B e 8] M JE AR R 0 R SRIN B AR T M AR TR o SR 0 4T EIR
REEBEXHEMREBREDREAEFRZIFR - REGAN  EIRBAHRE
Z EE M Gentile — & 48 % #8420 5 MAXIE Gentile Decision » B% R4k Atk &
HeoFam o L H-FRIRA R AR R AR B R B kIR B A AR Z R A Ak
BRARFIZATRT » MBFAEREFRACZ BEEFNFRET

EMH LSRR LIRS - KRG AT A T El Paso®"— £z 4.4 > M5 bR
LR ERA FRREAERBIT R T — KT8 %2 R - o B RAER BB
PERKBER G AEFRERT R &K RIFABIIIZEIN  FARRE
IR Hk kIR A T H Y Tooley Test 2 £ 4% » A3 ABEEIR G HMZ
Special Injury Test 4 332 % 3% B EAS s Sy A AT LR M A R
mARMSRINZ T B BE 5 kMR35 B Gentile Decision &4 7 Tooley Test Z %
B 3% o B Tooley Test Z A7 F » A& M FE N 5] B R B 2 38 F B AR AL
W % > b2 Gentile £ X AR AR Z0? 5 2R d » Gentile Decision 4p i — 4%
BT T VM RIRAHBEIRNZMIR - tbBE A& Gentile Decision # H 7 Tooley
Test Z RS MAE R TR RAB R ZLE  EmATHERENEHLERRT
Rk & RIS THE T 2 5% > MR A Gentile Decision J& %45 % -

%% A Gentile Decision JEA% iE £ 2 R B AR » B 5 Gentile £ 3% KE
L B8 Tooley Test Z B F HEMEL - ZEH AL PRATNAZAHBE  AX
305 M R At AT B R 0 ¥ Tooley Test 2 - #7 4& £ 174 % J& © 24 Tooley Test
ZWRT > BRI ZBEEARGALRZER L) B EMEL LR X M B4R

EL BB EERBIINANG > MBBEARAMIFNZES ; BH > Gentile EXZH

600 E] Paso Pipeline GP Co., L.L.C., 152 A.3d 1248 (Del. 2016).
o0l jd. at 1256-57.
602" Gentile, 906 A.2d 91, 99 (Del. 2006).
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B Tri-Star F Z 5w B Lo ik 738 A Tri-Star % 2 7, #%#4% 3L 3% Special Injury Test
L+ KREBpL Tooley E Pt i 2 Tooley Test ZAZHE K Fr AR [ ; e Gentile Z %7 5)
B TARET R2ZAEA i T Tooley Test Z 2h AE AR - i M{E AR AL IFRINEL A 35
VN Z EPHIF R o Rk B - L Gentile BB HREZ S HMAEEE R
Bp » 7 Gentile % ¥ 34k 5 & N 3) X EHI LR » ™ Gentile % 2 75 AT T8 4% sb 4
ANTEFEABERRZARTP o LB Tooley Test 2 $| & K4842 fE » & Tooley Test
BEEFAMTAZBBREARMARBEFRERE  ERFELABEZI TN A
17 5 k14 » Gentile % 2 RN T HUETR AU PF AL R B BRI AL A Jran e R B — 42
BEZ Y - LBPER T % 3818 F A ( Double Recovery Rule ); H £ s ¥4
#ERBEZHE N FHEE AR TR TR B LS 454054 0 s Tooley Test

B F RGP B2 AT EmEL o

R AR A » BEARF R AR T RS M Bp 9T FRB M AR i T 0k
BNTFRAZETD ; R kIR A TR Gentile £ $1 Tooley %1% » LA
Gentile ZHamR T 7 Tooley & 2 ik IE1E 48 » & LR E W Gentile Decision F

U E > LEE L Tooley Test ¥ &5 RO N FEfan @M E2 BRA AR HWfr -

-8B HANZIBER — UFHENREPERGN B

&~ APFAE N 28k —Special Injury Test

AR FI 20 (Illinois State ) » 75 Fe4E A 7 Special Injury Test 2R 3 B) # Bk R AR
RALZ I A M KM o AP A1 3 I B 2 #] 5k 4t Special Injury Test 2 48 3
AT A A e 3k o B > PTRAS AR E R T FH AN 8] - 3 RL FH L
HACRE R > SRR FIA LR A7 A S0 2 R o B ik ko B AT 42 Tooley % PART
RN R B ERAFZAE TR RAT BRRATZ I8 E LI L H i

BERATZZBE  RESFREATHAFREETRREZHOLZHEF 3 A > Fi

603 See Gamble v. United States, 139 S. Ct. 1960, 1969 (2019).
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EIRAE R R R AT ETRXBERH LN ANFBPT o

. Spillyards v. Abboud®* — % ¥ » & % David Spillyards & Hartmarx
Corporation ( LA F ffi #% # Hartmarx 23] )X B R > K ERARZHEEFME EHR
Traco Interational ( XA f§ 4% & Traco /3] ) i£ s 3k > #23 Hartmarx = %38 i%
# Traco N3] 3 AMAZW BT » TFMM A T —184&4 > JFBp Traco 2\ 3) 5448
EEFCERERIIFEFMMRLIAZE - WHITAHB N —HEBAERRS
HEEERASHMZAETA > EMETRAERAHLIRE - R R4 David
Spillyards Bp#f[F] G b £ X 5 X 8] £ F MR BB T FRBERM - WX E
o RIR A B4 E #54 Special Injury Test Z AR B 4513 4% 2 FF 4R AL Ao 5 M
&t¥t Special Injury Test X #83% > AIRBAEREMERZIBEI NS A 5 BT
O mRAHAETREEIRAZR AR FRREREAEFER LTHE R AM
Z A 5 b AR RN RR R H NG TR E R XA HEEA R BR
EZHERABBEFTRZIHBAALE - AU AEFRIFTRELEZER M

TR SR A BRI e AR o

42 Small v. Sussman®°— % % » J&a £ Richard Small ;& Day Surgicenters, Inc.
(A T4 DS e ) 2 b#E %% > Mk Paul Sussman £ DS 2 3] 2 3% 4] ik
F o &% Richard Small £ 3k » DS /3] s34 %5 Paul Sussman A& 4| 2/ 8) 4T T
FEERZIAMAMART NG EAZER » M FHF 4 Richard Small & A
F2 48 E > F ¥4 % Paul Sussman 42 AL IR ho AR - R EEMRIF#EA T Special
Injury Test ; 2k 7R B) 7 Spillyards — % » &P 4t ¥ Special Injury Test % ##3% & 4
FaA o KB AR R ZABELIBEN )R EAMRA TGS - 4R BT RE

BEBEF DA R MAREF AN EAIREGH AN R RERBEMD

604 Spillyards v. Abboud, 278 I1l. App. 3d 663, 215 Ill. Dec. 218, 662 N.E.2d 1358 (1996).

605 See id., at 673: “The right of the shareholders to elect a board of directors without unfair
manipulation is an individual contractual right and does not become a claim of the corporation merely
by the fact that all shareholders have been equally affected.”

606 Small v. Sussman, 306 I11. App. 3d 639, 239 Ill. Dec. 366, 713 N.E.2d 1216 (1999).

807 See id., at 1220.
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EHRRERMBERBRE AARAEZEPRELIRAZALNGREMKRIEE R 218
E o RUGZTRRE AR TR M IE E IR o

{BAF —RAF AL - B 2R 5 BAP A M IETRAE M 7 Special Injury Test 4 2 22 %€
M2 MERAR R 5 Rm SRR s ) P AN 2 B £ & B4R Special Injury
Test X AT4R T F] B4 A KA F) 2 2 A F3839 » ko e Willmschen v. Trinity Lakes
Improvement Ass'n®®— % ¥ » JkIRBP G2 T B 7 Tooley Test AREAZ £ 2 A 3 ;
X 4o % Hamilton v. Conley®''— % % » jk[2 % &4 A T Tooley Test Z A% o 75
B iR IRB A ERFATAHMERIBERABH NN EADE MR REGRER
B EF - SLEFIRN AL R B RAL TR o NFR P LA E#EAAA Special Injury
Test 2% » REMA LT RER T Tooley Test 4F B 3fan & M 2 FI B2 o k¥
SLAEIR, S R & B F » Tooley Test #2 Special Injury Test Z A5 7 ) 7 5] 5 A % FF P4
BEESBEIAL NG RF KR B HRMERZAB E AT M 5] 28k R 48
&5 o 45 HE MmO o % €48 Special Injury Test Z 3 F » MR HFR T HEZ

HRGAT R B o
N EFE &M 25 B —the Duty Owed Test

AEWEABGFASERM SR8 Ep % 92494 ( Indiana State ) JE T2 JE
7 the Duty Owed Test - b AZER EBEZTAN T IR ETAHLTA TR
HB R EERMAL —FL - BTZ TARETARELAZTEAH DA
Z HAERS > SR AL B R IR S 5 ARG - § RIEAT AT E A X TIEAH K
RZFEN R BRERARE TR ARG ERAMNERTH A EH R H

08 Thompson, supra note 584, at 229.

609 See Willmschen v. Trinity Lakes Improvement Ass'n, 362 I11. App. 3d 546, 298 111. Dec. 840, 840,
846 N.E.2d 1275 (2005): “We further held that the plaintiffs had no standing to pursue individual
claims because they failed to allege direct harm to themselves.”

610 Hamilton v. Conley, 356 I1l. App. 3d 1048, 293 Ill. Dec. 68, 827 N.E.2d 949 (2005).

811 See id. at 955.

612 Thompson, supra note 584, at 234.

813 jd. at 229-30.
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BEE—BlEFENUEHRZ » RERNIEEBERELERNIEANBEZE
B> BABBNNZERRME AR BRRAN) MR E TG - 847
HEAEH S 258 1F o 01 o

SEIEAZ 9T B R % Sacks v. American Fletcher Nat'l Bank & Trust Co.6— %
P RERRR ARG A EENRR AEHFTPLEART HER
AR EABGEIER > BRRBGABIL LA HNHNZEY  EL Al
TRVFRRAE RN IRA ; M LIB L Barthv. Barth®'— £ & B EEIFE #
RN K ZETRGFE » MAZE P EI4kiEA T the Duty Owed Test - AL H R
THEMRRERTESERBEMAER NG ZEE RDBRANZERE R KT
B o R BRI R 2 ZBMEAIE o AT EERA the Duty Owed Test 45
% RAELRFEMME LA NG A Z ZFHERER > RARE A TH LR
BARALIRIRZH 5 KM o KRR @R & ARt 2 B - R4
& RIRE A T — 4459k > IR B2 B4 A 8] ( Closely Held Company ) #+ » 7%
BAEZENAREFAGTLE S T ARAZIRER NS HF ERHGAZ
FH% EFREREMBFRET EARMTFDZ NS EHEFHFRT tb X4k
#% % BarthException ° ;x4 » REXIRPEX ERMARFHER AR EHRMIE
BEE RS IRAAZ IR

% G & N dircraft, Inc. v. Boehm®'8— % ¥ » s[5 B R#k T the Duty Owed
Test 648 F » A i —H 3493 3% A Barth Exception « 3% & T » 5 & 8] T 324 1%
RBERERREF &R AFRAR XA BRI ARFENNED 3ELRH
REAN Z B8 MR 4B R B R 2 E R AL R R EAT A > F ¥ HIRAC TR o SR

614 G & N Aircraft, Inc. v. Boehm, 743 N.E.2d 227, 235 (Ind. 2001).

615 Sacks v. Am. Fletcher Nat'l Bank & Tr. Co., 258 Ind. 189, 279 N.E.2d 807, 811 (1972): “A personal
cause of action arises when there is a breach of a duty owed specially to the stockholder separate and
distinct from the duty owed to the corporation.”

616 Barth v. Barth, 659 N.E.2d 559 (Ind. 1995).

817 See id. at 562.

818 G & N Aircraft, 743 N.E.2d 227 (Ind. 2001).
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oo kIRAE > fE4E A the Duty Owed Test B » AR EARFLAL R AT E TR AR A 7
TR NE) RFE R R EIRE—F I H R RAAEAR A TRRA N ZFE-
M N 8) i IR R 2 W Sk RN 8] M 2 W3k s mAEsk L T the Duty Owed Test
ZHETRIFIR SRR BB R RARERERIRNFATAHY TR THRET AN
SlaRAMBEN BAZEE R EEERIEI bl A B M AR AL
dran s R RIRAEF BT AR £ F %KM T Barth Exception - M iE M £ 4K E 4
MR ARAL IR R4 2 AR o A — 4R SRR FIR F i — 5 4+ 4 Tooley
Test $2 Special Injury Test #4747 $24L 401 H3A B ATH — k8 R BT AN &
BRREZBEBERE—F AN ALLEFATRERARRRE NI EAHHAETR
AEEFIE MEHZHEMREZIHFERBEMS  BRBRREXA ALK RAE
G 2 H LB EZ R A ATER BA LR ET ARG RATA R R E
BE  REFREBGEABEFRZIEN  wEFELRIHRRE G hid
BEA R Z A E AR T R LR T X HORN IR B M 3 R 2 M A

frafean > mAE B4 A BEGFD -

R EOOF 45 b > BEAREP S R 4N kR348 T the Duty Owed Test /8 & & 1%
AR AR AR S L AR AE R A MR LR A
# the Duty Owed Test Z 3£ R » R AN & F A Barth Exception Z i@ ; b
A Barth £ 3F % T LR B T B £ E & FF Barth Exception % 18
F - 3k the Duty Owed Test E ; Bp{E 4ot » gL' & 32 2 the Duty Owed Test
A8 kb Tooley Test ¥ Special Injury Test Mm% » 134 — 8B A THRZ FEZ & - 5%
ERER LI R EbmBHERNER L - B 50 A AR ERETETmAEL
M EZRERK; BE HRET —EAENHEZ X R ARESZEN
FBERRETAHRTRETRRANZTHE N HA ZMA e RE R AR

19 See id. at 235.
620 Thompson, supra note 584, at 232.
021 jd. at 236.
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8 F s EBRREF AT ZEREFRALTRMN k& ETB LA

Tooley Test Z Ak T A A HBABEH BT L8 2 k78 o

¥$=8 XBAZ#EZF€§7.01

Direct Harm Test

RIFEEREEL ML TIER B0A T RRFUNAFZ L RBRMEA o

DRAEBERD WY EHEAZI X B EXRSEHRRAARFTIAZIFTIE K

0

RERAR ERAEMMH NG OB EZATR T I RIS B 2 A 800N
o MTX ARG ELZLEVNAEKRABETRDRERM I N MR F AN

"TRRRAETTHEAHEBAZAEABEABIZEE -

EREEL
T RAZBEGRAHNNXETALREE  TUHBE R HERF BT

8>

B E-—RBATAFRNNFTAEIBEMRBERRZA R

RALFD ; MR M ZBAREITAHAHBRRATERIBERIARBRNIALZ

H*

BES B RETALERBEZIHERT B TS AR - biE A B2
BEIZAFRREANIAXMEZE THBEBE LT U X424 Direct Harm

Test6 o

¥wmB &

il BATHEEREH A ARERAER B ERR ES AW -
— BtE 3 BN 3R 5 iR R BA B R 8y Tooley Test 5 B — B4R F35 M i & B TR AR
¥ 492 Special Injury Test ; 2 = % Fp % 22 4y 5% & 7% 2 /725 & 2 the Duty Owed

Test ; w14 & £ B x4 %L & Fr&2 32 Direct Harm Test o

Special Injury Test # & & 4348 & 10 3] R H 4B R L F A A1 & 7] &M A JR

Z &M 5 Tooley Test At —RA T HMU=ZHA R ZE > mbELNHRZHER

622 See A.L.L, § 7.01(b): “The direct action may be brought in the name and right of a holder to redress
an injury sustained by, or enforce a duty owed to, the holder. An action in which the holder can prevail
without showing an injury or breach of duty to the corporation should be treated as direct action that
may be maintained by the holder in an individual capacity.”

23 Thompson, supra note 584, at 220.
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PREe i 2 FIEAZE s R A —F BEEANFRABRIBEZIEMAM —F
BXERZBEFEHILBLANNARES > B — T AXERAEEHHE ZAKR
R ; the Duty Owed Test Rlf4—ff & B oBR 2 H| & » FAPHZBFRBRMEEZ A
BB EEMY B EIEH R 20 E AR R YR JE Lo {7 hu B M 5 Direct

Harm Test Q| F E AN F R AL LB EX X —F L o

B KX B b fEF £, Special Injury Test 3R 7 #% o H 32 oy £
LA ETAZ A L E R R o WA AT XBR R FRAT S » REE 2B R
B2 HBERBRFREMEASRMIFR; R ERELERLIBES  FRIEZ
X BEAT e B B R 0 PTAT AR Z A AR JE 5% B 7 A R M JE 2 8] » AL AR X B A Special

Injury Test 48 8 2 F 3R 7T 4% ©

B# > 4t 347 the Duty Owed Test ~ Tooley Test s # Direct Harm Test » &
XA RBEREZFEE BT RERRZFIELRE B ePER AT
Z 4L o the Duty Owed Test A B3 2 LB BB = A £ ¥ R A KL > T
PBPRAZERREREEN NN Z TR BRI RIBRAN S HZWRTERZ
WA ZBRE > LR E R A BAEH R MAF R 23R4 Hi e 5 B R & Direct
Harm Suit » AR R &% FEAL BHELE THE » MRBARLFDNZTHR : &IE
A% $2 [ 7 A #E 2 Tooley Test © % F| R A EF ZBAMR AR PRE » B34

BEFHILIMBNNMET » EERERFZALATEHE -

KX A4 » Tooley Test Z H|EiiR B ax B T3k o B £ BIARZAT AR N E I
BB R AR IR oy Bp R 00 8 S X RAFAE B R 4R £ iR AL A B anie A%
FEBEZBERME AELEBEM F L ZAAFNEMAA EREMEZEKR
EEZEMEL A ERAEAZBEERMED] LR LA H I R H R
NERABLIFIN A B P o BN SRR E A E 23R o W F L —F & o the
Duty Owed Test 2 4E 3% B A% BIEH SR NG A REMmBE F EH 2 BH 5 &
MAE—RFATAHRBRE T N SR RME S T E 4L RIS REUH B2
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AR o Bl T RIETARRBET NG X EEARRI BBy RN K
WA FEH R BN NG IPRARR ? AP E ALK 48R Tooley Test A 42
BB — BT EF 2 B F - IREP o sLBF Tooley Test i —F B KR LR FEH
BEGRBINGNGNBANNAHES > BZBETLAEHRRIMEBLRY
WM S —HA R R RN Z B A NE ST AEE R TR KE
ZHBRAEFRERAZATR T EANT EHEFR IS - AXBUA L Gentile &
#1 Brookfield &1k BB F » SR EFIMF R T ANZEAESHRER R K AHH

Rx 218 1E 248 2 B5 M o Gentile Decision Z A A & 23 AX R IRAL HAH3Fan » H— 3
BMANERRBARRZFARZIHBEMNLIRE  MLEHA B M T £ the
Duty Owed Test F #4745 » I8 7T EAFFAM 2 B £ - M B AL RIBAC H B0
sk » Brookfield £ Q)& B E#EER T Tooley Test » A A8 T2 M A & M
LBy b R R 5B AR TR B X MU AR R A L BB R
AARAL ° #F 2 » Brookfield Decision J& 3 i T 4& 4 TN &\ & ik TR {7 Tooley Test
Z EH AR U RIBEB—nte Tooley Test ZARB T R A EMZ o M EE

BEHEFREARM TR ERE s AZEL  EFEANRER -

F)#% 44 > Direct Harm Test 77 A 2 R R Z & © 3o Bp B LM R 3k e G &
N Aircraft, Inc. v. Boehm — % ¥ P B2 3247 » 4t HER TR AN AHEZIEE
Z HIEF L STREA BF @ A BIEFI R W IUE & 5 SLBF Tooley Test A A& 45 e H k41
the Duty Owed Test % F4E ¥ 583X 5 8h 2 7F 3 2 M 87 X [ 854% & Direct Harm

Test AR & AHMT ER N ABBEZESL -

EREATHE s AXR AL BA LB SRR RL TR EREEHZART &
IR E B A AR Z Tooley Test> B B R A% 5% 5 T 4 5] 2 48 | 7o 2 418 25
TRFALEAMARRFRETHEEHAEZ Z E mUANALEME BIEAREF

A M THAHNFREMHE L RABFEHEZTL -

B ABEFRBRARLFHRZEER

I
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F£—B WHaEFghERBREIEFH

EREEG T RIFATATRBRERT AZEARE  XFI18 T B RME
AR Bl RERE-—FRERHRELRAM  BZRZRHXEAFRET 2
S X HE SR SRR RA AR TMTRALRALIR D ABUE © RIF
ERFESZ2 X RAM AR A L RA BRR TR ELIBLBEFRDILRALRR
PR E L — MR AL RUE - IR B 3L R AEAE B 3 R A AT A B IR R R AL RAL IR I
Bl 8% » BP & Ak RAFE B AR ZHEF K m R AL TR A Z 82

B 75 3 A L) R B U SR AT S e BT -

EFREH EEFERRA EREMERIFKITA T ERFFEAETD
PRAFFRZER - A REHN BRI FRRFARRZFEFM > ko Snyder v.
Epstein®® — £ 4740 b2 B AR M A PR IR A B i — F KA R L3 LA R B3R
AMEABEFRDERMIFD > Hlho & In re Trans Ocean Tender Offer Securities

Litigation®*— % > Jk % B 8 H 308K R A HE B B 3242 B HE 3R B AR AR 3R Am LA K

5@&627 °
=B FBERED RMH R

Him b 5B F — RS R P R AL AR R R iy - BAFA B
AEMRZEH - E—F T2 FRRIARMIFRE - HATR 2 8] AR A e
Jhai s KT EHIRINEE o A7 T AEAR DA 8] B b MR AL SRR B A E
H o R XA B E R o plho o RERARM TR Z BB AT N 5] NI

& UM E G A BRI R

5 HA AT B EE R RS MBAE T LA ST REMEBIK

624 THE AMERICAN LAW INSTITUTE, supra note 424, at 22.

625 Snyder v. Epstein, 290 F. Supp. 652, 655 (E.D. Wis. 1968).

626 In re Transocean Tender Offer Sec. Litig., 455 F. Supp. 999 (N.D. Il1. 1978).
027 jd., at 1014.
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ARmEBELARCHGAFGEHRST  ERFLEBREELT A BBt
( Fairly and Adequately ) | 22 84T A A A d - @RI B R EZRAIFDEH
BT AR UBBHNREZEREL TR EmipHHE &R 5%
FHMTTARAAZXANBERRNA - EAEENR  ERBRE AT i
FEHERREBEFRBRZEAT > ZRRMAF AL BE TR EEFRBEZ K -

=8 &

AR BRI R R B X AR LT AT EAB S AMmEN B
PRMAFFRZLEP ETHREREAB B - BB AN TR TN LB O BHFRR
5 Rl B4 e B B SR LR IR RSB AR R T A E B L & fy 2 A E iy
KRG LEERR A EERMI T LRI E M F BT EE A& ReE e
4o Gentile &2 R/ » AR EMARMFRZEN » B EHZEHRT R
B RAE Z AR EZAF M T XA RARAL B HF 0 - Sb L AR B S B R AL oo
PRI X P E A — AR XA MR RE O F R RN E PR

AE L -

Rbn R AT P32 R AR » R X LA B Tooley Test 2 — 83 B 7] 32 F| 2 5 L 2L
# Tooley Test Z BFAF FTRRT/FHE B eHIHRNTHZILER HAXUAL R
B B ARR AL R A B TRan AR IFon 2 0o B b > B fafan e EX R T M M
BRLAR KSR AR IR ) B AR AL 200 20 RUIR TR @ & A 3% 5 370 B BF 4R AL B A 25 1y

9‘57\}%‘37@ °
B HMEANIXIER  HeaBRREEZFHnE
F—A HHeN Nz REEE

P38 B 44 A 3] ( Closely Held Corporation ) S 2 4% &, 44/ 3] 2 % #y &1 b

628 F g, Barrett v. S. Conn. Gas Co., 172 Conn. 362, 374 A.2d 1051 (1977).
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BARVERERFAR  LZN)XIBREZLTFRETRHP - L£954 - N3
ZHRBADERIFRELTFTABEA NG 2 h M EE 2% 5 HEHEA NG A/ A
NE AR MEREEZX BT RGANBRMEFEANVEREF P AN

BEZ AR RFRHRETIFEITR G s MEZ A BZRHRE T - 4 IEZ B

b2

1\ 3] $12 F2x 8] ( Publicly Held Corporation ) #& K &9 R E » B /N FHN 8 2 i
R—ERAHNENZEEREAIZARE > F KT EBRET 548 B T & kb 2
3 R MR NG XIR  AAHERA —EEKFELTETR ) ZRAT
o RUARGAE BRI NG TAAETHRBIAELEFIAC - My A2

BB BER BT NS R R B R JEIRETE) - ME @A - SN3RIG T M H v
B EH TR ARG Z RO ALk PASHA N 8] P 7 ) OB RBUB AR ] 2 52 3

MR EREHMER

SRR O 45 > AR A BN 8] 0 PASAAL N 5] X B R LA B B X B A A B
2B AR MSARNZIBRRABROBERETHZAE LG TRMK
RELARBIREE G BB kA NG AL E HW A& 2 B v E RS &
BABBAZN B FEE FZREMNHRA BH > S 288
MG LR NN G ERTA S BARAARR A NS 2
BETER SHBE NN Z IR » MBRNEEEAR S — 25 &k - B4
NE R REFRAERZI T A EZE P ENFTBMIERA L X2 RE LN £

\**

B Z MR o TRBP - BRAIZ 0k E B3| F3RM - KW A3 003 8w - {2

4

JAR B — REFM A S BPAGA N 8) X AL R BT B AR 3 B 2 K

\

JEREAZ ik o

PR o EAUAT R R EI PSP N S IR R R TR PSR AN N 8] B A T A

629 Galler v. Galler, 32 I11. 2d 16, 203 N.E.2d 577, 583 (1964).

630 BAINBRIDGE, supra note 441, at 442.

631 ld

32 See generally ALBERT O. HIRSCHMAN, EXIT, VOICE, AND LOYALTY RESPONSES TO DECLINE IN
FIRMS, ORGANIZATIONS, AND STATES (Harvard University Press. 1970).

633 BAINBRIDGE, supra note 380, at 797-99.
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PR P XU BB RS BRI E A BIRAER AL - BEHR
ToMBANNZEEHNE S E S MR MALART > SHERTH
By B F 4 s A 4 i f HEE ( Squeeze-Out ) 2% & 8 ( Oppression ) 2V #BE R © & 4L -
ETRRGLEBERRZ A LE N ZREEAHBAMBGZIEM R ERDH
BRRZANZ AR TZARR s B NFHBZBR L SEERTHRELTA
HFBEEEERSEZ B - MR RERBA  Af o b TR D R R
b REAE N E) R B 2 A A B BRA R ok T B R AR AT R 2 4% B AR B

B b &AM BB ZPAY B SEMRTARABHE D HARRDNE) T
FRAEAE Z BRAL 3 TR M @i M R0 DA R s 3tk - S HMRTHZBA N3] X
HZ T AMME N RS TT > LR LN S AL -

£=R HMHSAXADBBRUBEFEZIHRME

LR S BTSN P SRRV BRRE R M E A

Z PR AR T At bk R AE B A AR SR SURR RO B B SR A R O X BT R

A —RRZNFr G MARRRE  MERTHEFLTERE THE RN
—f o B Z B REAR R T A 0 AT B AR &8I HT o

¥ —% 3%ItR K £ E%H ( Heightened Fiduciary Duty Theory )

B AHHEE £ (Fiduciary Duty ) X #k L83 o £ —M&ZHET

BERBZHRANERNNR AR ZRBIAR > o g FH AR KA 128

634 F. Hodge O'Neal, Oppression of Minority Shareholders: Protecting Minority Rights, 35 CLEV. ST.
L. REv. 121, 122-24 (1987).

35 Donahue v. Rodd Electrotype Co., 367 Mass. 578, 328 N.E.2d 505, 589 (1975); See also F. Hodge
O' Neal, Arrangements which Protect Minority Shareholders against Squeeze-Outs, 45 MINN. L. REV.
537 (1960).

636 BAINBRIDGE, supra note 380, at 443.

37 F. Hodge O'Neal, Oppugnancy and Oppression in Close Corporations: Remedies in America and in
Britain, 1 B.C. Indus. & Com. L. Rev. 1, 1-4 (1959); Contra Frank H. Easterbrook & Daniel R.
Fischel, Close Corporations and Agency Costs, 38 STAN. L. REV. 271, 273 (1986). ““--- there is no
reason to believe that shareholders of either closely or publicly held corporations will be more or less
"exploited." No a priori case can be made for greater legal intervention in closely or publicly held
corporations.”
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NG P kIR D &84 % 3% & ( Controlling Shareholder ) ¥ /b 2 #% & ( Minority

Shareholder ) Rl A T L F AFBZ HIE o

4 Donahue v. Rodd Electrotype Co. %8 — % ¥ » Ji i 3% Z M ( Massachusetts
State Fkfx & &2 7 b A 3% £ ¥ -Harry Rodd % Rodd Electrotype Corporation
( AT 454 Rodd 23] ) 2 S BAER - HMATHH 230 BT 3R F L F%
it 42 H 527 Charles Rodd g 3 2 3] 48 4% 1% - 1 H 4 T #% H A7 45 A Rodd 2 3] 4%
Z gty o8] B @ o R4 Donahue B2V # R - L ER AN TRR DL A
Z o Adxa R T HE K REERALTFREM EREFRRERLEE

FBprEmit LB E R AP e MIARTE

SR ERE ALE A NG HA NG AME T L RBEENE
Bi—F KRR AMBA NP RRAKRMZMEA LT RS > M
FlE&BTEHARMTHELARL TR A RRAMEAEEALRMZIFTARE
AR G R Z Bk o MaR & TRIRR A AR RIEHIR R BB HAEH] /) MAEATE A 124
BRTEFR NN BEEDERGZAN G ARERTERRREAN D BB RZET R
o B HE IR D BARRBA AR A B I AF F 28] B & H Ry 2 A A
Xk 935 4 - Donahue — % F ik g 36 K TR UG HE SR RAFTEF D B RIE B A
BEARGEE FOEMPRAERRRAEMFE NS T ARZEE G D
BRREAAEERERE WHELTHRRANVERRENERNATES %

B SRR ZRE  AUNETARELSEOENEEEFEEAEMLAIEY -

R > sbiE S m X 3T S I RARE 1R & B8y Wilkes v. Springside Nursing
Home®® — Zpriktn - 3% E ¥ » &4 Wilkes % Springside Nursing Home, Inc. ( 24
T f#§ 4% & Springside N 38] )Z I R BB AN Z EFEURMB ES 5 T Wilkes

sh > a4 3 LB R % %] % Quinn » Riche A & Conner - #— X X 5

3% Donahue, 367 Mass. 578, 328 N.E.2d 505, 515-516 (1975).
639 BAINBRIDGE, supra note 380, at 818.
640 Wilkes v. Springside Nursing Home, Inc., 370 Mass. 842, 353 N.E.2d 657 (1976).

172
doi:10.6342/NTU202303374



PN RGR AN Iyt & & £ 4 Conner » 2k M 4e Wilkes 2 fBIE F3% % 5 £
EERm > RMAURESZEBXREEL T HEASG » sbE 2% T Conner #2 Wilkes
Z Pl R T G - [Eth - Wilkes il 4o 3] LA BMIFALE & FrA - lR&E
BRAMBOEFERBREGE Wilkes RERB LT HANNMBEEREFZ
WAL RN MHERAEH B A2 5 B b o R4 Wilkes [ BpiRAefan £ 5k % #Ui%

REREETRABEMERLRAIET -

ARKIRIELAM Donahue RV FAEIZ 2B ETEANTIE - LB O L
W ERREREZ T ERENSERRY L B TR SBEREEWITATR
MBI FRE] > MT R GH AN REBAFZEERLRY - —F 2R ALEE
VHBERRATFDERS BB RERFE A AAZ R T ARG ARERA LR
RSB REE TR AZAT A ML KRB A E RS B R T A H AT
BRABATEENAEE —EARA LS MR EALTHELLEZHY
¥869% PERERRATHENS MM REA LS RY EmE D BRRAZZ
BEBRAHBMP T2 EREMESBRRAAERZIBEB N ASERED
IR ERZBART BZTATHEMMBE AR - & RERRRA S HIER

FRAZATASL AR EE BAEZHEBY > MARREEHI -

BAFEEHA  BRINRIZERELANMEAB NP N EHERE D
R R Aok 2 B E KB AIE ° & Nixonv. Blackwell®**— % & » & % 2 )\ 3]
ZOHER HERS BICRATEA IR BT SR S B R A A 5 &
MmERSBRRARETFEZRGE D BRI E ZA %A B 0BG MATFE

841 jd., at 663.

842 jd.; See also Schwartz v. Marien, 37 N.Y.2d 487, 492 (1975): “Departure from precisely uniform
treatment of stockholders may be justified, of course, where a bona fide business purpose indicates that
the best interests of the corporation would be served by such departure. The burden of coming forward
with proof of such justification shifts to the directors where, as here, a prima facie case of unequal
stockholder treatment is made out.”

843 See also Comment, Minority Rights and the Corporate "Squeeze" and "Freeze", 1959 DUKE L. J.
436, 458 (1959).

644 Nixon v. Blackwell, 626 A.2d 1366 (Del. 1993).
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REBMRERHDBMRZ BT RS AR aAHEE  SHBRRERA ARG T
ZPEHFIHER BT FRIELEHSA N TEIARGHRZET R
TAEY 5 R o R Reds s 3R AOT B R B R RALRUE - BAN — B R RH
M ZHERME NN EAREERY MR PATFMA MNP R S Hk
RZABEER Y > ZHERHER & X2 H £ H EE R ( Business Judgement

Rule ) Aii%s » mE &% % %2/ -F%8)] ( Entire Fairness Rule ) 2 #8640 o

H A SURR B35 - 484 FOM SRR B o8 B M iR TR R 3R ARy ik B A
AR K& mE » BAAWERETERRAER - B SEREI RN R H
dRIEH Nixon % ¥ 364238 A fi i& 38 £ K & %k A2 Donahue % P 7 3LAL 2 45 5
FAERR 5 2 > Nivon R4k L&A TR RN 5 BRRZAT AR AL ZER
I RAE R EN R SRR Wilkes RATEIARZF|RIFALZSRAE
FaE 2 £ R o 52 > Nivon £ Wilkes £1E4HBRE) 2 H X ALK I N
8 ¥ 5 BB KR D MR R ZMAETE B F R B2 RN H BT R b
it %A A AT X BARE

# =% AEIFEH ( Reasonable Expectation Theory )

ABNE S B R D EA R M E AR BT RS P BRSS 3] R

45 jd. at 1377.

846 jd. at 1375.

647 BAINBRIDGE, supra note 380, at 823.

648 F. HODGE O'NEAL & ROBERT B. THOMPSON, O'NEAL AND THOMPSON'S CLOSE CORPORATIONS AND
LLCs : LAW AND PRACTICE 9-199 (Thomsom West Rev. 3rd ed. 2004); See also Robert B.

Thompson, The Shareholder's Cause of Action for Oppression, 48 Bus. LAW. 699 (1992); Cyril
Moscow & Norman C. Ankers, Oppression of Minority Shareholders, 77 MICH. BAR J. 1088, 1092
(1998).

849 See e.g., 2022 Minn. Stat Ann § 302A.751, subd 3a: “ In determining whether to order equitable
relief, dissolution, or a buy-out, the court shall take into consideration the duty which all shareholders
in a closely held corporation owe one another to act in an honest, fair, and reasonable manner in the
operation of the corporation and the reasonable expectations of all shareholders as they exist at the
inception and develop during the course of the shareholders' relationship with the corporation and with
each other. For purposes of this section, any written agreements, including employment agreements and
buy-sell agreements, between or among shareholders or between or among one or more shareholders
and the corporation are presumed to reflect the parties' reasonable expectations concerning matters
dealt with in the agreements.”
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EEMNERCABELEBRAESHRRITARETRETVERRNGENRY
( Reasonable Expectation )o F38 &3 21 » EAEN MG A 3] b 2 457k 44 - TR Bp
LSRN T RRBABT A EREZZEF X IR o @ A BTN 3] — &
faFh o 8) XA B Rty m B BE £ E 2 B AFT S R Ak
N B PIEAREIE ARSI R M N S AT B 3 BB - R % S HRRE
FIE B J1 2 AT Ak i A D O RAE R A B) BRASL L o SAARAE > R A B 3 R AE
AR S MR EEATEL T RA X IERI IR ML ITA BN ER S
R D BRI Z AR RMABREN D BB REGEREZRE -

# In re Kemp & Beatley, Inc.>'— % ¥ » &35 A Dissin $#1 Gardstein % Kemp
& Beatley, Inc. ( AT ffj #% & Kemp 28] )X B RF B T - £ F L34 23 20.33%
Z PRy s TR AR AR e i S B R E A SRR R TR
B AR B 8] MR L AL o AR SR T YR RAL B SR ASE R B

AENE) Z BB M E kBT B MBS B RERMEFA NS R &R L

PFUE B AT Z A S Bk RE B WIRERZFRE Y Lk
T WAL B H A N ) B AFH) 5 o ARURABLEFAZRRIFE LY E ENS L

% 1104tz A2 B » qATREFH A3 Kemp 23] - £RE P » L3k
e kda > AFENEGA NG PRE BRERA HEHMRERABLEZ
DERRTRBRAFFELF B2 M AR BN NG X638 F B S P
NG P OB RZHEER EFnE AR ARBANKE Y RER S
P AVE A BT R N 5] F ) B R B R 82 B sk BUE 6 - B B 045 H kTR

650 E g, Viener v. Jacobs, 2003 PA Super 324, 834 A.2d 546, 561 (2003): “We agree with the trial
court's conclusion that minority shareholders in closely-held corporations are particularly vulnerable to
this type of wanton neglect and bad faith, and it is therefore necessary to punish this behavior to ensure
that it will not occur in future cases.”

5! Tn re Kemp & Beatley, Inc., 64 N.Y.2d 63, 484 N.Y.S.2d 799, 473 N.E.2d 1173 (1984).

52 N.Y. Bus. CORP. LAW §1104-A (a): “The holders of shares representing twenty percent or more of
the votes of all outstanding shares of a corporation, other than a corporation registered as an investment
company under an act of congress entitled "Investment Company Act of 1940", no shares of which are
listed on a national securities exchange or regularly quoted in an over-the-counter market by one or
more members of a national or an affiliated securities association, entitled to vote in an election of
directors may present a petition of dissolution on one or more of the following grounds...”
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AEEFLBARAE S B RAT B R %50E D B R WA RNS) XY R
BERAVHBRR IR LI RBEAATR WRASHERZITARLAR
Mo B IR R Bahny k¥ ( Disappointment )» A& i R — & EF A EE 5 48
Rib-BHEESBAZTARERETAEZRAG TOERRAFAZIGENY
B> 5 B RZAT AR B EATR - & ZRBARE S BB RIITARE

THEFAZLSENY  HEXTARREITH -

BAF—RAFA > SURLARAERE R BB RRGEMEE G AL
A TR A R R 8 A BT B e A 47 MAE R 5 BB LT MImaR1E T
PR ZERREARAD T2 § - RETHRETDBRRZGEZMEFT
ATHAFTRS BB RERAH SRR AAZ BT ARG WRERMERE
AT G BT RS J i o VAR F AN R E R RAEF R A BB EATA A
AR BAT AR e P R R BTN AL R IR
4o £ Topper v. Park Sheraton Pharmacy, Inc.>*— %& ¥ » J& % Topper % A\ 7 L & 4

# & LA B A Park Sheraton Pharmacy, Inc. ( LA T 4% % Park N3] ) =2 — 2 &y »

4.
SN

MERIFESENZ NN AT H AR - £—F% > SERREIFRE
Topper T SAMRAE S 45k i H Rl 2 22495 B % ik R B 1 — 5 5 1845 1 5 M A) 2
¥ 4 R4E Topper S A /N BIFEMETELEZAE - £AAET » HIREN
TERIEER MBASHRRIATARETRRZIAERY » SRR B4]
B g e A EFE T4 S MK RF R 5 AAE 2 32 & A% R 45 Topper
EREMHGRE FEMALREZHE U ) ERDHEEZBRLAZ —FREHEL

AR - ZHREFTARAKERZAEME » RS Topper /ull AR H /) 5] K EA &%

653 Robert C. Art, Shareholder Rights and Remedies in Close Corporations: Oppression, Fiduciary
Duties, and Reasonable Expectations, 28 J. Corp. L. 371, 395 (2003).

654 O'NEAL & THOMPSON, supra note 648, at 9-203; See also Gimpel v. Bolstein, 125 Misc. 2d 45, 477
N.Y.S.2d 1014, 1019 (Sup. Ct. 1984): “These two approaches are, of course, not mutually exclusive,
and will frequently be found to be equivalent.”

55 E.g., Davis v. Sheerin, 754 S.W.2d 375 (Tex. App. 1988); overruled by Ritchie v. Rupe, 443 S.W.3d
856, 870-71 (Tex. 2014).

656 Topper v. Park Sheraton Pharmacy, Inc., 107 Misc. 2d 25, 433 N.Y.S.2d 359 (Sup. Ct. 1980).
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MELIFEFRE BT RGEAT N ZmMEHNEZMGEETHERY  XRA LS
VR ZATAHEFRER BT R  HARGERAN DR RFRA  FARBEA T
MOT R LB E R EX R R XK LA I AR TR L AT 4R
SRR GHERZ AR RS MR EHFR T oM BRI F N5 Rk
AEHREVERRZAENY 20 HMERL AERAEKILEZHZER
BT ABEZCERIZREE A BEABERBMR AN ZAEMBRE
TEPHEAR DM R AN ZEGH NN M T AR EEHERRSEN B sLEH ¥

FIEFRA L EE M D BOR R R AT A A A F

XRRETA St ST BB P RE SR -ah HRA > 6EHEHE
WX A AR S BRI B R LW L TR kRERE S
I ART  EMETERADAHZ A TER  DIRE R R XA E T2
RGN RARBERAAIE T RBATHETH AR SEMTERHHEA
RAERARAE M - A — R R A EHE LR ZRATEALSHAGAEEME
B &SP T A B kTR 4R A S B A 2 3 MA 30 8 A R 4T %05 1% - &V MOk
RAp BB PG R T IEAF N ) AT I RE D B REH N S B R
Z T Jh B AR BA T R LA A I 5h I R A Bh A TR AT A BT L3R T

661

= LR EE2€¢§7.0103) FHnFER 2 gk

A% R BRI A A SRR AT B AT 83 o B 0 F — RN AR H A H
BT AR AR IR B A Z 2 AN b SRR REDBRREZF
BREREA RN EMRFARARALAE ERRNEFRAMABREMZAT

57 Art, supra note 653, at 397; See also Priebe v. O'Malley, 89 Ohio App. 3d 8, 623 N.E.2d 573, 575-
76 (1993).

638 jd. at 397.

659 Sandrak Miller, How should UK and US minority shareholder remedies for unfairly prejudicial or
oppressive conduct be reformed?, 36 AM. BUS. L. J. 579, 615-16 (1999).

660 jd. at 617.

61 jd. at 616.
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1o AR AL B A2 o

# Z#& M ( Ohio State ) # & &7 Crosby v. Beam®® — % F 28 32 T %
PRGN 8] F % B R ILD B R BB L2 3R - %% T Howard F.
Crosby % Seascape Building Company, Inc. ( 22 T f§#5 & Seascape /» 3] ) Z X R -
H * 7k 4% % Kenneth  Sally Beam » Gary 2 & Sue Graves & % Seascape A 8] Z %
BRR NN EEDREF RAERAARETNNZIAAMERT H B R
WY B RZEE RF 0 B RIRIAC E R ORUE 5 MALE R AR R
3R A AR IME RS ARAL TR A m AR AL » HF K ERBRE RS20 - £
ETREFERET R THEZ R RBAZRE NN EEXTAERDE
KA AR > B REGR NS AR EEMELEMFHMBEZBRET  BRR
FHRBTCZLZREEEFRWARE A EE > TREZRTIELT RE
HN S BRRERAN D B RZ BT R 25K L3028 B AEFTERBT
HEERTEERBENERRELAEMBET - Bk TREXFRRERD T
BB PTIRALZ BB o

> B LRBIRFHERE  ERARE TRARE R - AT E A
BT Donahue Epr#raez RRA] » TFEPLEPASAI 5] F % 3R R D B RIE
ERELERY  AEGANKSEA NN ZHEBINEBZHY  B%  ERE
BB RVBERHH S HRRERLET BB ZHE T AR TR T KR
A B RIZIBERENE BN S B R AR Z NG BT LEER R
U R — S ARt I —F AR MEEE k& ERER
THSANNZ S BB RERFI VB RTEAZBRERHEMTRDHMLR
HEXABABER BEF DB RRA BTN AR X BRA T2 48 3 &

B2 RF o e X MEBMRFHERAE Croshy —FF » P HE 5 BRRE

662" See Barth, 659 N.E.2d 559,562 (Ind. 1995).
663 Crosby v. Beam, 47 Ohio St. 3d 105, 548 N.E.2d 217 (1989).
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REHVEBERRAMAAIETRSZIENHMANT HERDRZHE -

R SUBK LRI A R RMGH  MAAEHRE 5 R REREE R
Z R MR BB BEARMYRZ AR RE 2] &R EAEIE o B ARAR
NZATABAE  HR B AN NG MR RARF AR R A HRER By
J& 35 3B ARAL 3R 2w SA BT 4 ) AT % AR B AT B AR S AR 5 35 — 3R A AE P 8K
AN P E5HBRERALET RS EMTHRRLABEMARALZIRNDY
EMEEEETD RTRSHNEMAZRE  ZHRREHRZREFF 5 RN

BREZGHRER—CRENBE R IR R BT JEZE -

¥ P H 2 i3t > &6 &M ( Georgia State ) % &k 42 Thomas v.
Dickson® — % & » 3% H 8 & 47 R 2 48 R O X SA ) B 3k AR PR 4H A o 3] 2 OB 45 7k
MRRATFRHRZ AT - LR AR LGS A8 RARA IR LB
WX HE RMIERAR B F LA AR %% ( Special Situation ) B 7T LA 4
F| 7432 B 4% ( Reasonable Objectives ) 1% - # 37an 2 M A B B AL R0
mAT3E A2 BAR - B RALR R X B R AR R AN & > Mg e
MAHABFRER € EREMAZERRT - SRR AREENEL By

T S RN M A BB 0 AR D BOR RAE BT AL N 8) M RUROOT

X b GeEMN RS ERmRE 2 BEx FAEREESL ey I
NEAREZEBRPRESTOIEAR T ERABEF RNEE L EHRDZ AR
NE|EHAMBIEER AN EMBAARMASTAFrERBERBERN L - F

SRR AT HRATINEILAEBERRZ B R EHEM > MBI R 78 A AR

664 See Darryl Kates, Derivative v. Individual Actions in a Close Corporation Context: Crosby v. Beam,
59 U. CIN. L. REV. 643, 660-63 (1990); See also Daniel William Fessler, Fate of Closely Held Business
Associations: The Debatable Wisdom of Incorporation, 13 U.C. Davis L. REv. 473, 475 (1980).

665 Thomas v. Dickson, 250 Ga. 772, 301 S.E.2d 49 (1983).

666 jd at 51.

667 ld
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INATIRA Z IR - 3B 3 T A R AR AR RAFATEAT B BEAEO - R LA B )
EFBRREZ G A MR AR N BN KA NS EIEA sk E o
ERAELARAHABAE NG T ER DB RRAARMITFRRE D EEE D
BRAFEEE EXBERA ER N ARE S B RAIES > & LUEARLE R
SRS P BRI F KRB EREZIRRETRRTAREIHIL LA
EFRAAZEMREZIERETKREPEFTRRANATAZIF A FRACEHE
Jran o IRBP o GEIRANAFUALHBI T A TR B BEXR A% FH A FREGEZ

AT EZ R e

XRREORAIE o SRS KT AT A XN E > BIFE R BN EAKZ
JB] o ho e FAEE R L3R S R HIBP % Al 148 F 8 @4 R R ( Piercing The
Corporate Veil )o 3% /R B Z P3ik Bp &AL 7 3% 2 8) Lk A M BN 8 HF iR 2
R R AT RGN KB AN A BT X AENER K AL Z R RIF i
Yo MBIINRAL T NS ZiEAM Mk ARNBA NS 2 BB R RA
BRpN A A& E kX ARAERMFRZEZEEET S EMH TR

S ZEAK s MBRELETZ L EHNEEZ AR -

R RB S BN KR ARIE@ IR A RS g RN SR~ 8]+ 0 3%
RATRACZIFFRAMFRBIE L2 R A ERA =B ALERDBA
JESHFE s A P e — MR PL TR R VT ST o R B - BASH A N 347 R B S — AR 3] -
HIIEEH - AL REH) PR 2 3] i M 4 — BT 0y 3] 7 B R OB A2

FZ Bt NGB AR R EMER KM AALEERSEM N PR

68 See A.L.L., § 7.01(d): “In the case of a closely held corporation, the court in its discretion may treat
an action raising derivative claims as a direct action, exempt it from those restrictions and defenses
applicable only to derivative actions, and order an individual recovery, if it finds that to do so will not
(1) unfairly expose the corporation or the defendants to a multiplicity of actions, (ii) materially
prejudice the interests of creditors of the corporation, or (iii) interfere with a fair distribution of the
recovery among all interested persons.”

669 Tanguay, supra note 557, at 487-91.

670 Moghul & Rugari, supra note 578, at 15.

71 See Bagdon v. Bridgestone/Firestone, Inc., 916 F.2d 379, 383-84 (7th Cir. 1990); See also Wessin v.
Archives Corp., 592 N.W.2d 460, 465-67 (Minn. 1999).
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RER TS EREEZ R B ZERA L R HEAGHER D SRR A
$HERERAARGRFER LA EMRAAHFN™E A BERAZHR MR
NE) R LA B2 A W RAEE S B RIR D AR BER
FEZEXERT > BARL BHMA A MR RBERTEELMARE - &
Bz FRZFEZCXERIERBARMTFRAT AR BETERRZ

AR LN ERMANE B
=3 &

PP ABVRSTH PSR NG PO A RE S B R B HEER
FERMTZMAR X KA SRR - B4 BB S BRRAED B R A
EIREFTRFAEIERBE S S B RERIER A F30) 3% 38 2] R 8 (IR
ZHENBEAE L EBFLEET RS ZERERAAERD RO HBRRIFUE T
LEREFDNLHEBEFHRERME AR - ZBRIVEMREETEIASGEHRY
W A BT % B R AT A R B AR R AT A T iE ) B RAT LA 32AT B AL 3R
I ARE - kR BB TIAREEREMRMR £ FBAFMAAI AEAIE
ERRZ N FHERFZART  F8 A RL b BHRran 0 3K

R E LA A ZHE -

AX Gy R A E B AR ERERRMGA N F 2 EERNFNEH
PR » 3 g AR Bl 2 K Av ARk B - sbA A8 AT R R - 2SR
NE P DEBRRELE S B RZRAE > R BREBREE MR NS
SLEFHA D BRGNS Pl PR A B+ ELT A S HER T
BREDVBRRATIGIEZEB A NN ZFBREBRR - HTZ £ SHEFZATRT

AR RZIAGZ LS LB — R AR NN T HARARZHF ZTFAE

672 See Landstrom v. Shaver, 561 N.W.2d 1, 14-15 (S.D. 1997).
673 Robert B. Thompson, Corporate Dissolution and Shareholders' Reasonable Expectations, 66
Wash. U. L. Q. 193, 194-99 (1988).
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VR R XA BIRRE -

R+ AX IR R Donahue & PRI ARZ 2 @M EAE BT Z » KX
B SHERFNELAEMEATHERN VBB REALE A EEXIE L A
AN LR AEFTREBEREEMFEATHES D HERZIANE - 7 ¢
HASBMREEEENANZBFEFEFEALERZIAR TABERKEE
FHzMEMIIFZE A SHBRRER LHEREEDHBRRZFANAA

iz B MARBEBDAERLTLEEZR

I AN R EARL R GEBAIER - Bk REHHT » SEIFE
WEARAREEN AR WHAERTHRELAL TR EB OISR REAE
BHRBATHMEREGIE - R > AXAASEMAERNA L THRZE > ZH4
DR RIANN L EEREMAT TP HAMASEE N P RABRAFTEZ

VHBRRZAIFEEE T REXIETEM -

RaARZGL > AXERREABRAIT R Mg R L2 HEER
BTz RREEER SRR ZARAEMMAF S MIE— kb D Bk R
ZAEBEVERRZGEMEIRTHAAMHHEARZIGERES BN F
— BRI S B R D B R LAR T RHRIE AR RED BB RE S
PRIEZ K > TFAEBER % B R BB NS 2 A - AWM T > RIRIERF S H
B RAwAGE AR T B2 AT RS EEREX B A— @ TFEEFDER

IEPEEELEE S P TTES Ve F PELEE TS T2 e TIER 2
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RRALFRZ EBHETHE LRI T B Eho RN E = FHN KB RAA
RFRZ o ERR RAREZ AR TR RARZFZ TG AEE  RAE
BlkZ HEMFHN AR BATrr@iEz FlAvE KR2oi; A= £Rk4a%
SRAEFRMAZLZRA PR EFEHEMER - WM FERREELTAS

FRFREREA CHFAFRZBESEANHEHE LA TARAEAZSE RN
N LEAARBOUARTETCEMNEIE  RLBRAAXERELR - £ 5
FREAXTRATEFCEME R KR GEAE RAT BRAALITRRA BT

FREFRFRER e AMAE  MFREE AT & -
AR RE—FRB g a8l A EREH R AR BT S BE EM

AR E R RARAL TR Z M S B TR R — A F R R TR A A
BAECALTERZ TR - LR RXTHBLHEREZHNREAIEZSF
AR FRIEREBZIRA EAAM B E - M —FH A ACALE
FAARASL 3R o ] B 2 Iy S5 A > M B B AR A S JRBR AR RAT A AR AL SR 2 (@ > i

674 Daniels v. Thomas, Dean & Hoskins, Inc., 246 Mont. 125, 804 P.2d 359, 366 (1990); See also
Wilkes, 370 Mass. 842, 353 N.E.2d 657, 663 (1976).
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HoARm EFRTREASHEFARETAHAITAN W RAZHE A E
FEEATEDE NN REFREF U EAN LA HFZATR T/ AIE
BRATR > MAEAEF BEROFE -

75 GOWER, supra note 259, at 581.
676 SEALY & WORTHINGTON, supra note 258, at 498.
77 DAVIES & WORTHINGTON, supra note 267, at 644,
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Bt AEELR/ABHRRETFZIAHNXARTRAATFRZIMMR  RE
EMAEFTAEREZEINT FRAT N8 X RAEF 5 M 3AL T LR 2 3)
RARFEITHMEZZRET KMo BE ELFRREHRREREGA REZTHE
M- RAEFRUNNBEARTERENZIANFEBEABFHZ R AR IEREN R
BRREHNHERAATFDZRELRFART MERRETTRERAA KA NGE
AT Z AR o H M o dofoT H BATAE N 8] IRt Bp iR Ay 8] ikl 2 — KR EEAR -

AATATAL » NG BATERZENT MR CAEE @Y T @E L. T2 AT
BT REERAR N 3] 7R A8 L IR T 1B 9] A% Rl MR N S AT R AR A s i 0k
ZARACTRINZ MR 5 LI 788 E AR B B AT ER 4N 0 T B R 3B AR 3L 35 B AR AL

Foss v. Harbottle®®° o

JRINZ AR Z H R

¥ —2 Foss RR|Z#E

1t Foss — % % » Ja % Richard Foss #2 Edward Starkie Turton % Victoria Park
Co.( AT 4% % Victoria 3] )X VHEER  HUNIX B LEF  FHRER
B F AN AL - e kTR IR E IR A F AEA Victoria 3] 2 F & - 3
WA X F AR TRV EMEIE K TR EEAR A AR
W FET o Wigram V. CH i REFAMBEIRETGHAAERBET > MK
BEEGLEA NG BAMEA wARA TR A HRE—FIE  ZFnax
— R BH AN RRBE LM BER TREAUABAS rRATF NN &8 F
W BBRAE A o LB M AT s X AR AL e L R R o 2R R 4R 1

SRR B XNEI AT SRR > Sl AT o © ¥ HNAFHELT

78 Danish Mercantile Co Ltd v. Beaumont [1951] Ch. 680.

79 f 43 —32 ey % » CLR ( Company Law Review ) F4% # 2 & #4324 ( Final Report ) ¥ » %3
BHEBEAAEMAZARER ZRARENLENP i doik ; RILBAZBRLL KB X EHRHK
%9 o See COMPANY LAW REVIEW STEERING GROUP, MODERN COMPANY LAW FOR A COMPETITIVE

EcoNOoMY : FINAL REPORT 170 (Dept. of Trade and Industry. 2001); See also the CA 2006 s.239.
680 Foss v. Harbottle [1843] 2 Hare 461, 67 ER 189.
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ZIERA] - Bk AAEEY RS E R ( Proper Claimant Principle ) 7RBF » & R
AT HERNANXABER EANARGECFAFRZEM BRI R E-
PAEF > Wigram V. CRAREFISEZATAS PR EERE T & - MESE
BHENNEABEREMIFEHAR ; LR > AAFNIFREERE A ( Internal
Management Principle ) 7RBp » & B354 X R EA4T A & & 2 8432450 8 K AE /1w
VAR R Z RIRR L35 B Sl 3R F s kIR AL R BT o AR + - Victoria 2
S| Z R R G ARAF A B RR LT KRR ACRITE - sbBFATR R E m AN S B
1% A PriE WA 4R B ( Internal Irregularity Principle )e 7R Bp » & — RiE4T B4F

B 8] i i P B AZ e DA B SR 3k PR B 0 RME AT AR R 3 RAF LA A b M $R AT IR
e RAETF > NARAMAREETRP REDBZRERY) » BHFRH A TH
AAFNE) o BISLEAIRER E N X R R EATERZ AT -

#£—8 #@ARL KRR (Proper Claimant Principle )

PRy R ER A § AR F — RIEITARERZBERFTATE ) R
BR o DR RBFNEMZRE B ER o £ Mozley v. Alston®®'— % ¥ » Lord
Cottenham # ¥ & & B #£4E A T @418 4R R i M B R 4 AT FR AL Z 3F3n o

EP MASBNAZBRHALEFCRL D ERZAEEFR/ALTEL W
LZEFUBRREBEANEF AL F I RAZ > A L% 3] AT IE R F KK T 4%,
2EREFG MMFREGRBE L LS EM RS E£F G748 LM - Lord
Cottenham % %35 H » A EAAIEZ R FTAENHN NI ZEETHMMZ LR
&SNS A ZAZIL - B FRF RN MIERERR AR AR T
Wigram V.C.f& Foss —(RE X ER > MmAHE 5 BRI EF E R RMWF 5
AB R Z A DUBE o AT 3L IR A ARAT I A S e B) LA B & & By i ik X AFRACIF Y
MEZ GHHBMRIAN BB ZERNT > A3 H THABKR R GRS K
LA 8] Z 4 RARALTR Y - LB PP & B R RAF KA A S AT L F

81 Mozley v. Alston [1847] 1 Ph 790.
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M o
#=—8 nWHF%EERRA ( Internal Management Principle )

PN ERRA §ABF NN FH L ERMAERTAMIRNMR -4
T 20 E N 5 T LA B AT AR R P RREE - 35 TR BP R BE hu BA A A o 42 Bamford v. Bamford®®
— %% s Russell L. J.3|  THAELIEEA - 2%EF > Bamford Ltd. ( AT f§4#5 4
Bamford /8] )&y & E A @EBEA4T T 500,000 A% 3t 4% = X A+ -F FH Burgess Ltd.( A
F f§4% % FH Burgess /23] )o B4k R X IR R %P7 A 2 B AT/TAE AL IC
Bamford Ltd. . N FAWBE MR B EEM g% MBI/ AR 5% <2 E
R EFFME DMK RGENZERLERTHMNRBETIRE - AFE LFE
R TR CEDZAIBBEITZ AN 5 MALMN > Russell L. J.35 4 » % FH
Burgess 2 8] & %% 3] Turquand®®#,8] f % 2| 4% % 85 » 854§ & Bamford 2 3] &
B BT B W8 3% Tk X BT BAAT » MeZ R % b AR @ 438 3 38 R AF
A RIBR AR IR R @87 R B RS S BATH AR REHNE L ZFRA
SRR TR A R G 8 SR A DA R B B AR R SR U 3B R AR R 8]

R ALARAL TR0 o
#£=8 ™nW¥HFiERAKA (Internal Irregularity Principle )

PsR PERERR AL 8 AR ARIR T AL 3] N3 F R FL ] 2 IR -
g — NS T AE BN AR TS R R—ERAT AR TRIRA SR SLR R A

A ° f&£ MacDougall® — % ¥ » Mellish L. 1.32 4 » 24342 FEG N3 % 3k

82 Bamford v. Bamford [1970] Ch. 212.

83 See Royal British Bank v. Turquand [1856] 6E & B 327; Turquand 3,8 £ % {2 ik 32/ 5) 13 2[5
BOMRIRAEST B2 B4 0 BRI ERIE Turquand RA] - £ B2 X HAHALEEZ AL EREH 2T
RT - BexMRE o AR SIERZNIAT AR BRI LR IR EZLN o A P Turquand
MRN8 H5H G 5ahe (2018 )2 3) W3R & B R R B IR 32 3] SMRAT Bk
NZHE kwEF (k) BEBAIREMARIER ) (EREERE) 47528 &
738-746 -

84 Contra In Re a Company [1987] B.C.L.C. 82 at 84 Hoffmann J: “An abuse of these powers is an

infringement of a member’s contractual right under the articles.”
85 MacDougall [1875] 1 Ch. D. 13.
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REMARZFR B NN SHRRAEBUAEGFALERZI T AMFERATZF
B QIMEAE AR IE X FIRA B EARENZEF - W HIN LA RERITA S
FFRAARM T RGE B S o LI B AR R IFIRan  AT M E AT AR R
B FEMRNAFULAFRATEBHGRERNESEBLERZ T X L ATR
P> m b — G X FHRG S BRRA R AR ZFR GUE AT AHE R RER
SBRRIARAHBERIERZIT A A ERER - T2 > MellishL. J.32 % -
LEHER S HMRAM AT AT ZRAFAUY ERE R RERZATE £t
PUT 7R TR TR M6 53 0 SR R Ay > S —ALARAL IR

¥wmB &

Xk EF o Foss RAIEE LrEsr TwlEF K- AN X AAREIHEL
BEF B ABAERBRAAT TREAN MM RAEFE LA B X
AlE NS ARG AIEBEZ IG5 03 FTHHNERZ AR RZA
RO = & % 8% A ( Majority Rule ) 75 Bp » % /5] 2 % ik R 4305 1B
PR AR AP RE > R R BN I AR TG E B RE AT B LA TR AR D
BRRAREEN SPATHAEZER MARBE R I ERY T ALY $M®%

RZARAL RIS -

{EAF— 3L > XBR %45 o » 38 Bk 48 8 98 340 5 Bk R B AF] 5 M4 AL
RALFAZ AR » b Foss J7 A A AU Bk RAEJE F IR 48 215 DU T 4645 AR qx
YN B IT AF ko o TRBP o E TR R A AR R AT DR B AL R v s Ak R ARIE
Foss B R » SbBF B JEHE PR B A B RIBACRABL IR ZTAEME A > 52 A K

86 E g, Coochv. Goodman [1842] 2 QB 580.

87 K. W. Wedderburn, Shareholders' Rights and the Rule in Foss v. Harbottle, 15 CAMB. L. J. 194,
196(1957).

88 A.J. BOYLE, MINORITY SHAREHOLDER'S REMEDIES 4 (Cambridge University Press. 2002).

89 DAVIES & WORTHINGTON, supra note 267, at 648.
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L5000k Foss RAIE & FREMEAMNARRE CERARTTIRRAE £ X 41
> 4 45818 A% R IR AL A AL IR 2 46 Ao B TR 45 M 48 A% R 2k U3 Ae KA 3

=
E/NIG

% —# Foss &8l 24 5h

Foss B B2 459k 5 4238 T Mk R i 3048 %) 3 B2 2 5 AT 45 4 3) Z 3t
RALRAMIFRZ A MBI ZERBERAELBETHRALEAETZE
Do HAF R B AR RARAR N B ATAE o 8] 2 A A i M AR AL IR o ARBLATR PR 2B
J& > BHE WA Foss BRI Z BN Ak F P « H—» SHIEEZATABNFR K
REENIZITH B = REBRBRR G RBAZATA K= %iTA
RETHRRG BNS) R BT EARZBAHMRA] Hwg o P72 24T Ak $ 0 B R
W BRHEATAARGEHR T NG -

£—B XREXRABEINSZITSH

P3B RIEAT A NERBEFARE LA R A XHFREENRTTAHS
REG—RHERT NN EHHEEABRFRANFMMRE P ZERN; mATEREN
ShZ AT A o RO BT EAAR IR AT 3R AiE /) ST A 232 3% ( Ultra Vires Theory ) & —
ITARBE T S 32 50 B M A — AHAT A 85> N 3] 2 AL RAS M) Sh B4R AL
PRAL T2 BA TR A N 5) AT ABME 75 ) o 4w 4 Russell v. Wakefield Waterworks Co%*—
EP QA ZHHNELHRBNAZREARLRE LB RE LT 2WMANEHK
Z B RAREAFBETLRANEME 8 L AR E FIETRE B R IRAAR

A3k A A RETESS ©

690 ld

1 See Edward v. Halliwell [1950] 2 All E.R. 1064.

2 Taylor v. National Union of Mineworkers (Derbyshire Area) [1985] LR.L.R. 99.

93 Smith v. Croft (No 2) [1988] Ch. 114.

894 Russell v. Wakefield Waterworks Co [1875] L.R. 20 Eq. 474.

5 (A —RME - ERBUERRBESERNIMTAHZIERE  SEADLHLBEOIMTA &
¥ # g2 b % o See SEALY & WORTHINGTON, supra note 258, at 515.
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-8 ZREIBAZFTEBBINABZIATA

&N E ARG RER— B EEBRRCH I ABRZAEF MR
AT F R FRAN R FRL R GBI R GH A ARET > SLBF Foss R A &8
B Z #2309 o f& Edwards v. Halliwell®®’ — % & » J& 24k % National Union of Vehicle
Builders Z s B » EFRFG NN IHATE R GREAMAE G B E X AL AR
H I ERIE NS TR RRERBE Rk AMPITRE §LE KRB FH
BF 2% K -Jenkins L. J.E &3] A 7T Romer J.4& Cotter v. National Union of
Seamen®®— EZ R » MmAA T — N2 FEREREFFEBEH AHKZIF X
AL BHREL T KA > LB IEARBA Foss R R k%R B 2490 S5
Moo RIFBAR > 54 Foss BRI ERANREZZIHEN  HEREFeHAEL
BB T RXEREFRZAE AMA UFAFRRLEERANDBEBZRE MR
@R RIREBRE SRR M AL T ERBERATRIAHNETERZRE - M o
AEEFEWAEBI I ZE AT - BRI BT RA TN

£

I

B RERXBARANZATS

EARRABAM B2 BB EE - THFRREILEE MR Foss &R 21
gk o R R ARAL BB IR A AR o 4w A Johnson v. Lyttle s Iron Agency™
— b REKRATE TR G ER N E) 2 F AR M IRNCH AR - 3 R A A
BB E L o b > James L. 1304 » AR RRE @ E)MhE 2 T 5E4E
THAFEE B ERBEFERBIFT KA MM HARAREFERT NEFE
AP Z AR MM R i T 45 B IR RAE B 0 BUKTRIE LT AL R A s 3R AL IR m BA L

A3 X 4o AT G 3 R 2 Pender’®' % » AR R FAMATE ZAZI0 » TEIR TR BT AR R

09 jd. at 516.

7 Edwards [1950] 2 All ER. 1064.

898 Cotter v. National Union of Seamen [1927] 29 L1. L. Rep. 61.

O EAFERE R > Jenkins L IR 8 0 AR BM B AE SR ARBADEFGA
B ZAT BARARIC TR R R AT HRA Z A

700 Johnson v. Lyttle's Iran Agency [1877] 5 Ch. D. 687.

701 pender [1877] 6 Ch. D. 70.
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ke i ho AR -

"H D BRI AR BIETR S B R AREME R Foss BRI Sh 24 L
o HIBAAN  F A ZIEHFH RS MR AR EAITAHZ AR S B
Fi Foss B A » #& B30 3) P30 B %35 4] 4 R $ B R 2 PR T30 3) S ik AE AR
RACTHNZ AT » R TRIRB AR L BFH A —F T AL S 4F AR AT -
URAEEHREZBHRFRAEZHES #f » RIRIELA G RFZATRT

B RAP SMRAR N B A TR o

YT EREH BB RS R T AHERIBBEARRIETA
ANEKZER - Eh FAAFRERRAXR ERSB L LR LEAT
BERNGEE BERERAMA BB R A EN B R EFHEROGTH £ A
FRFBAFZEEHC B SRERFIRRA D B RLIBERAR KT
BZ AN FH BATHRIERHEN B R EATA FRARFTHACAE LKL
NE IR S R A LG RE s B RE RN G BIA BB L RRA G
7% T4 B B3 B RFRACRALIF 2 o

. Atwool v. Merryweather’’— % ¥ » Ja 4 Atwool %4 East Pant Du Lead

Mining Co. Ltd. ¥ 4% & Merryweather $2 Whitworth 32 A2 352y » 3R F #1054

K

B

S

TR ERABAREEF EMFRERMSEZELOL R REEREMFH

72 E.g., Burland v. Earle [1902] A.C. 83.

703 Wallersteiner v. Moir (No 2) [1975] QB 373, 390. Lord Denning MR: “But suppose it is defrauded
by insiders who control its affairs-by directors who hold a majority of the shares--who then can sue for
damages? Those directors are themselves the wrongdoers. If a board meeting is held, they will not
authorize the proceedings to be taken by the company against themselves. If a general meeting is
called, they will vote down any suggestion that the company should sue them themselves. Yet the
company is the one person who is damnified. It is the one person who should sue. In one way or
another some means must be found for the company to sue. Otherwise the law would fail in its
purpose. Injustice would be done without redress.”

704 BRENDA HANNIGAN, COMPANY LAWw 468 (Oxford University Press Sixth edition. ed. 2021).

705 ANDREW HICKS & S. H. GOO, CASES AND MATERIALS ON COMPANY LAW 385 (Oxford University
Press 5th ed. 2004).

06 E.g., Prudential Assurance Co Ltd v. Newman Industries Ltd (No 2) [1982] 1 All ER 354.

07 Atwool v. Merryweather [1867] LR 5 Eq 464n.
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FTAE) MAKREGH & > Merryweather #2 Whitworth 2 /28] 2 % #AR R - IR
THEEUSM R R F - % BB AR S Atwool $R 4¢3 - Page Wood V. C.
MARERE  SHBRAATLRATAHASRIHIBBRER TR IV EZE
oo BT AR R D BRI ATA - R R AL ZIHF
B2 0 35 R A D BB R Sb B R AL AL IR Ao LR - RS F Bk 8] 2 pbd
BEFAKBREEFEM - BE N REPINEEET Foss RR - HHR S
BERAFAH R R 2 RS TASE I R 880 S RATFNZIRE » MR 3] 3
IV KR BIOEATIE X B o AU bR LT R TR E B IR R IR ALARAL IR
RHE : M4 Knight v. Frost®— % & » D HMRE— L HA TRIEHMGEF
AR ERAERJGANZLETRFERLARTRETELL S — 2
5o Mm% A EFHANG TN ERA R EMK T RS LB ERTLEERZRT
M 23 A RS SLE S T R AARALLIF -

£RB &

4t Foss B R Z ) 9NE L » #> Foss — & FikR i k3 mifl & > Mfhid B
BIERFIAZ BHEMBEESH s EEAER T D B R B R R A FAAN
Foss RAIZMAT » kRAFFHEBAFERRRHE Y SMRZEF M-
AT A1 3R 4] Sh LAAE B R A3 OO 5 Mo 3 4 S H) R AT A 2R 2 v A 4] MR
o KRMER H O BRI MR Foss BRIZ 190 o B E i v f ] sMF
PR T HD BRI BB R ERFRLZAE S MAE LB AR RAE
AMEEZ A 0 JE A RIRAAR AR AR RUET0 o R0 % BT s 3k

FeFlRT2338 A B EAR R Foss BRI Z A5 98E - 1£ 5 0D B R — 1

708 Knight v Frost [1999] 1 B.C.L.C. 364.

709 SALEEM SHEIKH, COMPANY LAW HANDBOOK 2015962 (Bloomsbury Professional 2014).

710 Robert M. Dick, 4 Reconsideration of the Justice Exception to the Rule in Foss v. Harbottle,
2 U. Brit. CoLuM. L. REV. 547, 550 (1966).

"1 E g, SEALY & WORTHINGTON, supra note 258, at 517.

"2 E g, Edward [1950] 2 All E.R. 1064.
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s SRR LT e — S AE g H bR SN B A da ey o RE A D R R
YRR SN ) kX RABIKAE - HAE A 1R E MR Foss BRI 2 9h o &5 Foss
RRAZ @B ERA ML LR AT N AXIBEZ EMITER N3] EE1F AR
WZRE s KRE LRETRA Foss RAEHZ S EAN N SHABEZERL @
IR RMBAMBZRIMRFZHEN S/ BB A S AIH D B R
FAE S RHNBERABAAM B ZAZFE > BRRBETHEN TR M6 EE2 AR
W RNE LRAIIE Foss RAIATIRIT 2 30% 5 M &) SR A E T 3R A Ak 5] A
BEEIH—F > BE—FHEANT Foss RAFRZ 8% WA E—FHRALERT
b B R R A B R AR AR TR X B

—

AL - % F] Foss B ZBEUBERAAEHN SN BAGTRE > V8
R RAZREAE RIEAT A Z N 8 T8 BATAE 42 14 38 M ) SO RAE AR
AT 3% T 46 SR B AR AL AL 3 2 5 ELBp AR & B RARE TR B RAR R/ > A
THE S $HREF ZHAZRERBEZFARBEET MEARERARMNLE
ERBE A ZIRRE e 4 gk Bp TR R MAF D Bk RN @R T R AR

PRINZ I # o

HBEA%Z B @ (Law Commission ) f£ 3 1996 F4% i 69 3E v Bp A 4t 4
T@ERMAT R BT BRA LR G E 5 - RBRE > AR AL @ AR IR
SREEM B A LB g T KR TwEE 5 - 5% Foss RAIER
FEAEEFTAIRRAN ¥ F43 > M BB E T H AT E LR 3 Foss B
Al BIMEDUATR " 4] AN TR EA LB b TRARA NG T #
AR BFEBMATRFAIEFEZIEFT T EFA UMM RILR ZIEH E AR E

"3 Dick, supra note 710, at 550-552.

"4 E g, Smith [1987] 3 All E.R. 909.

"5 See also L. S. Sealy, Foss v. Harbottle. A Marathon Where Nobody Wins, 40 CAMB. L. J. 29, 29-33
(1981).
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BH D BRRERADA T F XK AIEHIR R RA S SR D B R
TEARET > WA I RARM IR - kA HTHBRRRRAMIFRATHEEHR —
FoALREZERTERFENTEEFEALAY —BAERT RS REAAK

Z BB E BEHRNATREMH R RFAETZFE LR E R0

FERZBENREFPE—FTIHEL T@ERLFRRE—FARKR FAE
M B B F] A% R TAF IR AT IR Z B AR AR M Y R SRR AL SRR T B o 2 S
Z o REYEF B UEHMNRAL IR N ZIEIT A RALFRR LN F Fwr A A

Az ERE s MBPIERFUREREMAFETZENT RFARMTFRZIA -

K& EREZBE RS AR REIAR - T ZIRATERRE - £E B
EIMIEIE Foss RRIARIR PAIRHENREFEFA S ELEEHZIATRT » BHR

BLAFRAT iR A Z %R > T ERETRRIE A 2 E T o
B =18 R EARAMTFH (Statutory Derivative Action )
B—R HFEZMA

3% B N 3] ik AE 2006 15 EBF 0 R4 TOEER B 2% 0 My Part 11 #4738
3T T ARALIFRDZ A X E M b R FAE 3L 3 B AR AL 33 2 Ak AL © AR 4% the CA 2006

section 260 LA TF Z R E - A ERALIFIAEF A AT AEZ4045E o

B RALIRAF 2 8 A B AR A 2 E it RS RZ A TR
TR B R AT R FRZEATE B ARFERZH T Ak - AN

716 GREAT BRITAIN LAW COMMISSION, SHAREHOLDER REMEDIES : A CONSULTATION PAPER 139-40 (s.n.
1996); See also COMPANY LAW REVIEW STEERING GROUP, MODERN COMPANY LAW FOR A
COMPETITIVE ECONOMY : DEVELOPING THE FRAMEWORK : A CONSULTATION DOCUMENT FROM THE
COMPANY LAW REVIEW STEERING GROUP 132-35 (Dept. of Trade and Industry. 2000).

7 id. at 146-48.

"3 See the CA 2006 5.260: “This Chapter applies to proceedings in England and Wales or Northern
Ireland by a member of a company...”

719 GEOFFREY MORSE & FRANCIS BEAUFORT PALMER, PALMER'S COMPANY LAW 8233 (Sweet &
Maxwell/Thomson Reuters 25th edition with specialist editors ed. 2022).

720 See the CA 2006 5.261(1): “A member of a company who brings a derivative claim under this
Chapter must apply to the court for permission (in Northern Ireland, leave) to continue it.”

195
doi:10.6342/NTU202303374



IR T AR I ARAC T By N 8] Z B R AR H 3 KRR A AR RIF A AT X AP
Mo pp VR RA THEBMERRA M GTRAT D WUZE NN ZEF AW
XRk L b B R B T A @A AR IEME X A S m Ay B R
AN Z R B B R AAT B R TR RE R R AR A N 8 Z i B Z AT X A4 bR
F& o #HE 2 o the CA 2006 3t 4o £ Bk — Ak & KR & B RAF B A7 Bl B A7 42
RA &t REFRZEBEFERNRANEFHBE  KRAREREE &5
ZATHAHEN > REFHRATURLLSEFRXRHAE=A -

— R R ERCERATFRT » B R E @R R BRRE

B RETAHZ AL N ZIEREURE DV HBRRERERZH T2 404

FB Ay R A 2L 38 TR RAL IR A A AR IR 3N 32 R FRAAE R EAT A A A 3]

Z P hE B RAT Bk A H D SO R R R A R AR R R AT T
FELZBCERME TARAZIHARA TR IRE D B R B 2L

B RUGERMIFAE L FEERMTHDZ B4

R L7 F F5 4 > B the CA 2006 3 & BA 8 3 & T R IR LB P 4 38 0k

RALTF » R AL BATIE T R SRR TR B @A R R A EZE

Bl s MEARTT BRI - BAT S BRAFRZ EH S BN R ERMIFRZ S
BN L@ ERMFDZ L EE R 0 5 FARAFR ( Multiple Derivative

Action ) LARA B7SM B 2> 8148 F B4R 3 B D S L0

B RAFRZIHEE — UNEFRERETABATC

721 See the CA 2006 5.260(4): “It is immaterial whether the cause of action arose before or after the
person seeking to bring or continue the derivative claim became a member of the company.”

722 HANNIGAN, supra note 704, at 473; See also NICHOLAS BOURNE, BOURNE ON COMPANY LAW 237
(7th edition. ed. 2016).

23 Daniel Lightman, The Companies Act 2006: a Nutshell Guide to the Changes to the Derivative
Claim, 26 C.J.Q. 37, 37 (2007).

724 HANNIGAN, supra note 704, at 470.

25 E.g., Re Fort Gilkicker, Universal Project Management Services Ltd v. Fort Gilkicker Ltd [2013] 2
All ER 546.

26 E.g., Novatrust Ltd v. Kea Investments Ltd [2014] EWHC 4061.
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S RABIFRZ I > R B3 BR] LME RN E) EFABK  RBUR
EREFTEBZITA MBRACEEFREZAALN < Rk s > the CA2006
RESEZTHEERBGXAOTIER ME—FHILAZRAF @I AL -8
% A M A5 EE 235 > the CA 2006 section 260 3% 773 % F % F ( Shadow
Director ) MA & #p4% % % ( Former Director ) ¢4 f£ N ° B EIEE FIEL N R
RERBLEFEG BBy AMBHYRNNMAAZEERBERBHEEN
ZATH ER AR B AL AETFREZ I A2 G AT UES M
RN EF AR EATHZIAH N ERAIE -BRTZ > ZFHAZITUFHE
LR RARALLIF R ALY RRRANREL R T EETZRETA RE S
AT ARRET AR S R AZITAMBEEL R EITARY w3
SPRE ST B B KRAT A AL RT AL R 8 R UERM TR ZIHHEN > M
RBWNNEFGITARFHMRZIES - LRELTEANEELZE GIHRE
PoBRERE  E—ARATAERSRANEFERETABZIHEAN b &
BHBERL NN RAFRZIE G BB QNI EFeRTEEAMEMAR
N E) B RACTI  EH @B R AL R BE TRANGNZEE AR MEEE M

2] 3% 4 po DABE SR AL RN 2 B T8 o

Bl » St HENEF U LT AR B TATRAZ IR » the CA 2006 7F
RFZANRAB TR Z TN SRR TRRAWEERZE ERETHHETZ
R MBI ET > HIRE 6T F A B THLIIAZIAR I R b
HHNNREZRRIATAMBER AN X ABERF  JLFHERFRREZL B
TRARMGR PEARR KEZE R4 RA LA RA TR E( L
R A 44 4 the CA 2006 section 260 SA F A AL 2 #1 B ) F - JE A% 3655 R 45

LEEERRABEEHZITAL Bk AR REE X FIRMERESE

27 See lesini v. Westrip Holdings Ltd. [2011] 1 B.C.L.C. 498 at 75.
728 GREAT BRITAIN LAW COMMISSION, SHAREHOLDER REMEDIES : REPORT ON A REFERENCE UNDER
SECTION 3 (1) (E) OF THE LAW COMMISSIONS ACT 1965 82-83 (s. n. 1997).
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BrR2EE R NEAXEINEIZEN AR THBDEEZ & B30 &4
TEGRILIER PAEM ARSI Z X AN NIRRT BIT oM ER R

P > REE B R AR LR UL IER R TR AT R IEZ 5% R E

— 45 hE R B RAF LRI R R AT A A A Foss R A2 ——4 D #
RERFHRZERE AUARBAIIN R FZERRZIRE A HANZE LR
RBUH A2 & AT AR B RARM AR LI - R LRI £ RIABF

ZHEBELE S HMRRRMFRZHELHBEAZ IR -

PR BRI Z 0% [R5 B P Iy AR - IR ENHRE
P23 A 40 0 S AR A E R F AR SR AR - BT £ F
AT B W) F mis R &s L2 BAED 5 M A AR B B AL TR AL R AR A
the CA 2006 X Atk 4L T 2 H IR » AR EMBE T F A AT AR KA
FrmZ R RA - MAF A TR AT I BB A B B AR TR B E P2 o 4R 4E the CA 2006
section261 Z M T » T AR BEHFZARTF AHREE  ERZEHAFERALE
AELEZRZR AR ZRBUEFEF SR ETFA AT IR DRI KM

[ o
¥—B % R#®BAEZE (Prima Facie Case )

&% the CA 2006 section 261(2)" 32 ME » B 4B R F e AR R & RER

18 IR TR AEAS SR 2 4R AL B A3 1 - T B 7K 5t 0l JB BR ) 2% ARASL 2 3 BLAF ) B4

29 Brian R Cheffins, Reforming the derivative action: the Canadian experience and British prospects,
1 C.FLL.R. 227,242 (1997).

730 GREAT BRITAIN LAW COMMISSION, supra note 728, at 85-86.

31 David Gibbs, The Statutory Derivative Claim: A Case Based Analysis - Has the Statutory
Derivative Claim Fulfilled Its Objectives? (UEA LAW Working Paper No. 2011-DG-1, 2011),
https://ssrn.com/abstract=1763188, at 2.

732 MORSE & PALMER, supra note 719, at 8238.

733 See the CA 2006 5.261(2): “If it appears to the court that the application and the evidence filed by
the applicant in support of it do not disclose a prima facie case for giving permission (or leave), the
court— (a)must dismiss the application, and (b)may make any consequential order it considers
appropriate.”
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HRAHBEATGL - BEFHAT KR ERITIRES MRALEGARE
B BAERRNIEEG LA AEAZ RS A TR EARMEECEA AN H R
FAITHZAR —RFBEEHFREG ERE O RRANEFZIHBARERE
B RGP MR R S A RATIR X8 LR, - 3 B RS R AT
REXFHEAER LUARBZARERFEHEMATFZATRT  RERRA
R RFIEZARE » KRB &4 TR RARMIFDAZ TS -

—BE S EREERTFAERBITRECZARTREE LK RZIHFD

ARSI R T AL BN AREFRTRECRENF THDZ AR
#£ =8 kk#EH% (Factors for Judicial Consideration )

EERAR BT E BRI RBRERERRZ 0 K& ERME TR
HARB I L HARASF ER LAY 2 EIRILEIE AR the CA 2006 section
263 A TFZHME » HBRFEERTE EFRALIFRZEAT o AR the CA2006 2T -
EHEFATERLEERZHER  MEEAERE TR AMALZLEELT %k
RIEAEL B RZZH MR MR EHNFTRZ AR - AT A5 54E

3L B o

v ERBRE TR IRE

ol

XERET S35l ARMEEATERERD MBS EHMR - G4 2%

— % F 154 the CA2006 section 1727388, & Z AT# T R 2B 47300 H %

34 See lesini [2011] 1 B.C.L.C. 498.

35 See Abouraya v. Sigmund [2014] EWHC 277 (Ch). David Richards J: “A prima facie case is a
higher test than a seriously arguable case and I take it to mean a case that, in the absence of an answer
by the defendant, would entitle the claimant to judgement.”

736 See CPR R. 19.9A(9) and (10).
737 ALAN J. DIGNAM & JOHN P. LOWRY, COMPANY LAW 189 (Oxford University Press 5th ed. 2009);

See also ANDREW CHARMAN & JOHAN DU TOIT, SHAREHOLDER ACTIONS 122 (Bloomsbury

Professional. 2013).
738 See the CA 2006 5.263(2)(a): “Permission (or leave) must be refused if the court is satisfied—

(a) that a person acting in accordance with section 172 (duty to promote the success of the company)
would not seek to continue the claim...”
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BIAT AT NS X FATRAE R FR LR - UTFRARAZ -
— KRB H2AE— %% EF ( The Hypothetical Director )

B section 17272 & » B EFHNNEAZIRT R T REQN I F]
BLAEK E—F T2 A RREFLAUNNZAN S HE T EMAREIRE
T M2 3P AR N 3] AR B 2 A 35, section 263(2) ()t c ¥ —EF AL S
section 172 Z AT4R T R € BFLITHDE » B RBEZHLRY - T2 > &
e — B35 B8 section 172 PR XM EATFIMAMEF X A - FIBZR

REETFLALEERNT AT TREFT KRAEFRRZIRE UWH TR FRALERE
TR AIETZEBREF TRAFRAE EH A8 XA 25 mIFE AL RZA]
B RURBFREK AN HABF BERZAERE R ZFnIR

RAEFALETHM -

F lesiniv. Westrip Holdings Ltd. "' — %& % > LewisonJ.35 &t » 22 HEMMEF
BF BRI FRZBIFE CFROEA NS BTN  RER
ITHIAZAEN ~ N BFAIE AEZ MM ERRAH N 2E L BAREER &
o AT ER R A AR IR RS 5 BPAE AR section 263(2)(a) ZAEB I 0 ER
MR B R s Rie—Fdath  WEMEAR BN B EARIEE BT
B LR & AR SN o TR AT A IbAE A T

B4R AR W BATHEZIB EEMELBERNFRER 4
B R ERERZFRZRAH NG BA LM B FFNRER R EA RN

RN ERAEE HECERN LR B AR EEZAEM ST BERAEHF LN

739 See the CA 2006 s.172(1):” A director of a company must act in the way he considers, in good faith,
would be most likely to promote the success of the company for the benefit of its members as a whole,
and in doing so have regard (amongst other matters) to...”

740 MORSE & PALMER, supra note 719, at 8240.

71 Jesini [2011] 1 B.C.L.C. 498.

742 See Zavahir v. Shankleman [2017] B.C.C. 500 at 37-39.

743 See Robert Glew v. Matossian-Rogers [2020] B.C.C. 248.
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BAT R REREZFR AM  wEARMANZIEREEAETEFEREE
EHM RBEHRNERABRARATE  RBAZBEREETHETHAKSE EEH
REN BIEZBERMBIFY L BAREERCEF AR LT ERRER

BRI I AR R AT R ¢

Company )

HHE section 263(b) R (c) XM RE » FRAFRATHIEZAAT AR WA THEAE
R ARBEAEZATARTAT A > B5%4T A TEAFR NS X FATMH R F R EBE
LB AR R B B 3%k en e A F AT M O RAEMREF AT AL G & AAEA
FHZER > MFREDBAMEBE R ZERBALEER - £EFAT - K
L3 BB E - B AH NG M T CERGFEEARNETAINE UL EE

WAL IRRIBE R L T o

ko {2 Brannigan v. Style™’ — & ¥ » & —EF M AI R EATHRELEZFHR
SFH K@ NG KER Z ML R €58 section 2392 2 B R T WL EE2 &
fE KM RZREFERERABRRGFARTRTRAERS  TELARERTE
ZEZAEFLEHRBN AUKRRETEUN I L EF XL URELERE4E
AT HNZE R BEAER G E—EF AR ATRER BT EERZIA
o EREREN RS RIZL EFZRAFRE B EIERBE LR

744 See Kiani v. Cooper [2010] 2 B.C.L.C. 427.

745 See Hook v. Sumner [2016] B.C.C. 220.

746 See the CA 2006 s. 263(b) and (c): “(b)where the cause of action arises from an act or omission that
is yet to occur, that the act or omission has been authorised by the company, or (c)where the cause of
action arises from an act or omission that has already occurred, that the act or omission—(i)was
authorised by the company before it occurred, or (ii)has been ratified by the company since it
occurred.”

47 Brannigan v. Style [2016] EWHC 512, at 63-65, 70-73.

748 See the CA 2006 s. 239(1): “This section applies to the ratification by a company of conduct by a
director amounting to negligence, default, breach of duty or breach of trust in relation to the company.”
49 See the CA 2006 5.239 (4): “Where the resolution is proposed at a meeting, it is passed only if the
necessary majority is obtained disregarding votes in favour of the resolution by the director (if a
member of the company) and any member connected with him.”
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N EREAREMRZIHAD

BT L2 M AREARA TR ARIA SEZAHREHMR @

A R TR ER R B BEAT R Z HF - section 263(3)704F 7 — & 2 R kIR A AR
BRAT S B EmAE R FIET o H— RAEFDIMRAFTHEANETAZ L= &
BAMEFALEATHNFRRERZIALE L= SR DAIEEZITAHRRTS
AEAREHERIFAIRMRFRZIER L N5 REHNZFRAAIEEZ
ITARTARAER BB SRR ZTART AL T A RETUNRE TH#
Al IEn 8 ZHARATFRZIFE - R LE—F il FRAEF AT AR
ey B RAE R section263(3) 2 % KRBT H F4w 8 T A N3] PR &
N E) R TEAHEENER -

F£ Wiscart v. Castlecroft Securities Ltd’>*— % % > Lord Reed 35 ¥} » 7k Fg o0 B #
RHEARAMBAENAREREBEMRBEIRIATCENNFHHRZEFA
P AR 2 T % FI BT R T FA 2 8] 2 B 32 AR AU IR RARAL 2 8] 3R AT RN BAFRAT 2 3)
ZAEF T2 KRR F ERAE A NAREN NS NI FEAT R
NMAZAE > GREFERARFREMFERERZIAZ -

B R Z AR R - AR FEAEE T Foss JR R 2 8 38 75 AR AL IR 30 97 87 4%

750 See the CA 2006 5.263(3): ““ In considering whether to give permission (or leave) the court must
take into account, in particular— (a)whether the member is acting in good faith in seeking to continue
the claim; (b)the importance that a person acting in accordance with section 172 (duty to promote the
success of the company) would attach to continuing it; (c)where the cause of action results from an act
or omission that is yet to occur, whether the act or omission could be, and in the circumstances would
be likely to be— (i)authorised by the company before it occurs, or (ii)ratified by the company after it
occurs; (d)where the cause of action arises from an act or omission that has already occurred, whether
the act or omission could be, and in the circumstances would be likely to be, ratified by the company;
(e)whether the company has decided not to pursue the claim; (f)whether the act or omission in respect
of which the claim is brought gives rise to a cause of action that the member could pursue in his own
right rather than on behalf of the company.”

751 HANNIGAN, supra note 704, at 481.

52 E.g., Stimpson v. Southern Private Landlords Association [2010] B.C.C. 387, at 37.

33 E.g., Cinematic Finance Ltd v. Ryder [2012] B.C.C. 797.

754 Wiscart v. Castlecroft Securities Ltd [2010] B.C.C. 161, CSIH, at 19.
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167 % 2y B 8 B BA 2 AR SR AR 3N 5 M AR A ARAL IR 2 655 4k R 84 B B % AR
T T AREN TR ERZ ZHERZH MR AT R RGBT R 2 B 44 $24% %)
RALFFRRACZ A IENE - ELoik B R B @ H4RE ¥ ATRE - 90789 s SR ARAL
FRAME R B E BARAI AR R AR B R IR AT AR AR TR
DABUAT > 8) 88 P8 & 2 5N F TR A SO R B VIR 2 W BUR a4 o

B ABE A LR RE RS R R SGERL TR ATREERE LA
BT AEM  ZRAHEL X BREM AlRFERIEER XBRERE
BIBE S > MBI LT o B # Part 11 R MR HAEHIRE LA
BEONEERRZEFMERR ER - RIPEZRSEEGREMRTHE
Py bR E R R R IFEM R R B EFRAe B AR AM > HEL KL BRI
M MEZ B R T G H BRI R A B 5B v 8) M JEE ] Bk R
wMIEBRAZIFRT B RPERSEREM R R ERAFRRARA
e @ B EE T @R R AR F R S AR R A TR 2 3 A A R RN
AR SEARABLIFI T o D B RAT 2R # DE AR IR AR AR Ry B
IR T Refe & REAMR KR SOERE 2 R £ 2 PR B L& B R ts 2 AT 2 ke AR M A B
R @R iR EREHIN R ERBRR AR AN E TR FHE S XL
KREAFE » LAERAREME R T RAFDZARTRALME o L bk fz s
UEAE PR URARABLIRR A SL T — B R B A & 8 AR IR Z ] B AR 3 R AR R
PR RALTRRZ B AR EFRRZAE BT 2 kR BMEGN B F A

R 3f3n M By s A b 2] S 2 AR F R S

F_8 BREABERD

755 Arad Reisberg, Derivative Claims Under the Companies Act 2006: Much Ado About Nothing?
(University College London Law Research Paper No. 09-02, 2008), https://ssrn.com/abstract=1092629,
at 40-48; See also Gibbs, supra note 714, at 28-29.

756 Arad Reisberg, Derivative actions and the funding problem: the way forward, 5 J. BUS. 445, 445-
467 (2006).

57 Gibbs, supra note 714, at 27-28.

758 Julia Tang, Shareholder Remedies: Demise of the Derivative Claim?, 1 UCLJLJ 178, 209 (2012).
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PR T AT LA 3R R Z AR IR 3 BRI B R A — R DUT 4R AT B R
WA c B R AN FEZFARE - RBE SRR ANFRERL R
K EHA e ARARTE AR ARBE SR AR A& RAEFRAAZ
BE BB GENAMIEEANRRAAEH  RERFTHENT » HRER/HEFHS
TR INA THE B 4 XX RF > Mol & B 2 38 ROK AR 53 04 B #3730 w DA
B B BEANBRREBRREZW R - TR B EREF > R TRDEEY
Ex g ARA TR ER  &KE - AR TR ELAEFE ( Unfair Prejudice
Remedy ) A7 6,4 23R B A8 % i - AR fxo sR4E A sl - 26BN S A R
APREFLENABRRZFEF AT A4 EMB SRR ABEFRBDZIHFI

#yi8

ﬂd

W
g

l Q

HoHT
R BERNIRBUAEREYEZHA

& 4% the CA 2006 section 3372 M€ » N8 2 F4 A —3) RN 8 #23) Rk B
ZEAY AUHNNHRAREM T  REHARNZIEFA MERHBEER
B AR R O ARBEMEREZO LI ZMA - m > £ 5 AF
B —FZmal i B AN TR ER GHEF LB RICH > 3B KA R B AN E)
AR B ARIE A2 Au AR AL KUERO 5 MR TR N AR 23S T T AR
SRR B AEF RBUE 0 @ BE L SF G - MR R H N L IR A B AR IR -
T AP N @ EHH AN RE FRFRZRBENBE B Pl g
REERENEH LB EZN - Moy N BE s e T

F—% FHRZRH—AHRKE ( Sue As Members )

#—8B FTHHEZER — Hickman £4 %

759 See the CA 2006 s.33(1): “The provisions of a company's constitution bind the company and its
members to the same extent as if there were covenants on the part of the company and of each member
to observe those provisions.”

760 SARAH WORTHINGTON, SEALY AND WORTHINGTON'S TEXT, CASES, AND MATERIALS IN COMPANY
Law 262 (Oxford University Press 11th ed. 2016).

61 E.g., Pender [1877] 6 Ch. D. 70.
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EBEHHAAER AR A - NS TR N8 KB 48 E XA HR T

110%

B %N B X EAR B A A — RO MAF AN E) N5 A B R mAE AR B LR,
B FRTGEA-RAMEENENS  RE NN FRR T A3 R E 2 H#
MBAZBHLEEEANENIREZE N MGEEGH AN ZEF BN FE
REREAZOMGRGLENNNREFM M T2 N2 FREEANS)
REERE RBHENNMZRY MEFZNNZRBRNNFUERTRZ

AR B R TR R AT - sLBPATIE 3R R B Z R4 -

R AR KX FE ZFRBZ N4 > & Hickman — E a2 " N30 AME
MARFHEZRMAPAT | X R EE R AR EF A AEETELEXHR -
A Rayfield’® % B8] » 7 3% & F JET & & B 0A BA3b 1) BT B 3% Bt 18 S K B AR B 4%
MERRTANXTEF ML BER J2HA - AR ERATHAAZ
FIE o R E > ARIFRER DR E ; M Vaisey J. RI4RI T R R &9F % > MR
BARIBANBRHHGRAERANZEES AN ZRRGG WA FH > MEIFR
HGANNZEFMER » WREEFFREI] TREH A RPT -

Xk L7CRI A 3R A - Rayfield 5 PiAE ok A AL AT Z IR H % 4afhr K
ZR AT AEELEGEENEHOUERAELZRE PR IFHGHK  EmE
FRATR T MR BRI APAT - L HI5E - A FBTAR B 3% E A A A
PEBZIITRERE NG KRB Z Gty b - I AFTHE G by F A AT RA A &
BRI L - 4o Rayfield £ ¥ » SR H B AABRELEEF Y A N3 R E
Z Gy LA s R Eley’® — £ b » S RAHRAAR T ZMHAIR R EHLE

B A BB 2 G S - MO AR B R R 3] A A0 E R AAT M

762 E.g., Wood [1889] 42 Ch. D. 636.

763 E.g., Salmon v. Quin & Axtens Ltd [1909] 1 Ch. 311 (CA).

764 E.g., Hickman [1915] 1 Ch. 881; See also Eley [1876] 1 Ex. D. 88.

765 See Rayfield [1960] Ch. 1.

766 L. C. B. Gower, The Contractual Effect of Articles of Association, 21 Mob. L. REV. 401, 401-04
(1958).

767 See Eley [1876] 1 Ex. D. 88.
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BEANRRF RN ER G b2 HE YOk R R A RAE ] T E

TRILIAT ©

-8 BRZHR —FRTYHNBIFAMAZ RS

S F AU Z 8% BT RENEH R BAGNAEE B — 2 AR 24T
ARHZFHTERATRF B -T2 EHERALARAEMEA NG NIRE R
N EAFAE B FER R ZEF AN AT - MBER IR AZ A (2 F L F R H
B3t R E T Hickman Epr@ste2 RRA ); R SRHPUZFT A KA
— R AR EHARAEH MRAIIBARA BRI TAHFE LA X

38 2 BB AR R o BATF AR SUBP 3 4 3l B8 S AR 2 38 B 301 88 B ©

T 2F Gower X R A2

B 2% L. C.B. Gower Rl X # AR EFRHAZ AME - HAETR > N3]
ZEREENNZRBME NEAZREBEP N MBEERY 2N Bk—FRA
BHRAVERART EA" BN RE S 5  EMBREIMARES - 415435
FARMAETR ; w RBHAA T BGENT SPRAG S  ET - BIEERF

B FRAME  RERZIHNLERRDZLIRA

A\~ 2% Wedderburn X B ##

24 K. W. Wedderburn™ A 32 4 Bt R T A Z R A S 2 FRMET - th g A
NE R BAT A TR XA —F o LR A NS R R T H NS ERAAE XK
ALk E R o BPAE AR AR T AE R E RIS AZI AL B PUT - AP B R
& Quin & Axtens Ltd v. Salmon’®— % - 3% % ¥ » Quin & Axtens N3 X FHF —

MEHATEAZTRGE 01T 2NN ZHMUIITEERR T  ETEBHEREK

768 GOWER, supra note 259, at 261-65.

769 Wedderburn, supra note 687, at 212-13; See also K. W. Wedderburn, Company Law. Effect of
Articles as Contract. Remedy against Directors, 16 CAMB. L. J. 148, 148-52 (1958).

7% Quin & Axtens Ltd v. Salmon [1909] A.C. 442.
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N BEREY L EFHBERBM LN AIEEAN  EH—LEFLER
FIEZAIRT  RETHREDARH TERRTCELED S U REAAEE W%
LR XS FEPRATR DN FRITARZILN - B#BIE Hickman F7Z
AL AR M o LR A BRI B SN IR AATAE LSNP AL > BLREA T B
"EF mIET NARE XH N MFARG M MARERNB I SL E
R ARRANEGUANRBEZ G THE FRAIETFER 2
HEA 2 H 3 — A5 > RS % 89 Beattie’' % F - Green MR AL R 5] & sb A8 ik o
BEZREFTRAREZEREIFGRAN DN ZRMARIIINREBEZ G 5 A MR
“BBRE > REBMNRBEREZEIRARMREGT  FRZERTA THE
SLBC - BB AL FI TR 2 R A A AR BB LR AN R BT FRF

Kool B FRZMA - BHERZE R TR AMA 04 R AT &4

%~ 23 Gregory 2 B2

#1737 ik 2 Wedderburn #8451 » £ % Roger Gregory’ 2Bl 3k 82 & Bk z 335 » £
MIREHERLARZ G 5 - F R BE — LR AT 3l F - R X Quin & Axtens
Ltd % ~ Imperial Hydropathic v. Hampson’> % ~ Re Richmond Gate Property Co Ltd’™*
¥ RM B ERLARZH R ARRRE  SLAEAE A JE B 7 9P 3R A Z AR F] T R AT
M EARAT 5 AR SLSEFI R ATV IR Z B3 RE TR LM 3 E M B » 4 PP A LR
BEMZH| R LI — 2 AR BRI X RGBT R R EINIE RSP IRASATAE
Fl—F > BHREANEEZERFE M ERBFZER o 4o Eley £ F 2426 >
RUEER Gl 25k BIFERZYZEFA Rt EmEra N kY
FER D RBABLEBGUANNRBES S EMRTHEREAZE R 3 X0

Melhado v. Porto Alegre Railway Co’”® — % % » J& 2 Melhado % Porto Alegre Railway

M Beattie [1938] Ch. 708, at 722.

772 Roger Gregory, The Section 20 Contract, 44 Mob. L. REV. 526, 539-40 (1981).
"3 Imperial Hydropathic (Blackpool) v. Hampson [1882] 23 Ch. D. 1.

774 Re Richmond Gate Property Co Ltd [1965] 1 W.L.R 335.

75 Melhado v. Porto Alegre Railway Co. [1874] L.R. 9, C. P. 503.
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ERRE N IR NG EAZAIEEA - Melhado Bp £ 2 3) R 3L >
Ak N m A ERE R X XA N E T 0 AR A Melhado & 4 &) 2 8] 1R #5
FRFR O OBHEFZYZETFA - BLERE  KREZHAUNH - EREENR
EXRAANNZ T RN MBRALNINZINIRA & LTKIR A B E %R
Wo R LA BERAT Y Mk o B R R I IE AL TR 8] SRR A A R AE A
PAT > MBREZHRZEFAREEHUCRZER  wE L EREANNIREZH
oM T RN ) 2 AR AR T o R B A 3% RO T ARSI AHE A R B AR AT
EIRAERT L EK

# - 2% Goldberg = R.#

2% G.D. Goldberg’ " Bl $k B % A 37 2 3135 » M3 A Gower 2 A7k
R » Wedderburn 2 R 47 SGBNEZ » BERNRE FIRF — T4 25 U A B
%8 o 4w 5] Wedderburn 2 R A2 —f% » AN RBEH NN EZA —LHMHz Y
MEAEA] 5 R Wedderburn 2 X R R E R XY » HRAZMF I fAIs 8 R BIF &
K A FH R BIRIEE L~ T2 T ATIE 245 AR v LR T SLIAT o o
2A Goldberg 2 R, ## A5y #7 » A Eley & R 5] » R A B E NN ZFRBE
G E A ERFR LRI B EFGHZ MR ERRBERF RN AE
REMF R EFEERAT R EEFTEBERITAEGHEED 4 EF
TR REES /RS FTARAERFRIAL  REZFRAARREIRT -

48 ~ % Prentice Z R,

£ % G.N. Prentice’’8 8 4w 5] Goldberg —#% - X B £ Gower ¥ Wedderburn 2

RARRIBAT P47 b BT AR RAER AR ZENTHAEREZL LA

776 G. D. Goldberg, The Enforcement of Outsider-Rights under Section 20 (1) of the Companies Act
1948, 35 Mob. L. REV. 362, 363-67 (1972).

"7 id. at 366.

78 G. N. Prentice, The enforcement of ‘outsider rights’, 1 Co. LAW. 179, 179-185 (1980).
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AMA] (BT Gower B )o e > SPIPAMAZ FHRRMIFLER EEFH2
HE MAEENEZAANTRERIITZEHE - A TAXPHHYLSEEE 2R

BALHAEAR R @bk T -

£ % Wedderburn & % % Gregory $24 ¥ Gower Z R TF A RN L2 H
3% » & Wedderburn & Gregory ¥ X 5k AT A E 42 Z iR 2k 3543 A 4T 5 ™ Gower
Rl ERIER B RNIRE F 0T FH LA BRI TR APAT AT H
TE ARG RL > Mk R AR E B o AL A » Wedderburn #1 Gregory % R, A%
BRREL  BERAT MR ERL S ERRIFH NS ERAAGRZER
G A EFREHAT > RERBRFREHZE LW THERAT LEREEH
JE RAT M0 J& o /> 8] A ARl IRAR & 3 AT 4R > e B 3] Tk Ads £ 2
BRI AR AT R B BRI AR IR B R AR g B o flde » E EFER AT
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A FRJR R LB AN 8) o AR AR SN DL R P B RARALR A TR Z AR 5 AR o
4ok 49 Wedderburn #2 Gregory % R A% » 45 & A X R F L FiF R EFT 4T A
RN ZFREMRALBLEFDZHEIN MEAY EAHRMTFRILEZERE
B E2B RIEZ BTG AR B IR RARAR B E o AR ZRABR LK -

2% Goldberg 2 WAL AW AMAHNAREMEAZIRL L2 4

H B o] B ho sb Z R > SR EAL-F AR R Meg k8 55 AR R BT HZ
EAE > LA Wood & B » REZ JREF|RER T &K Goldberg 2 B4R 4 o
DEFTTRANERRT T EFFERR G LT &M R AT RA LB R
G2 3 KM REFTEFERERURS X X IAREA - WAk 558
T2 R XATREA] > B3N QB R ¢ L@ AR @ 5 4020 Goldberg 2
FI 4 Wood & B n 7 » &sm AR E R %2050 0 BRS1E45F X RZAEA]
ZRBMEEBRRERB MAZETRRGETRE THAFS  ARREA®
Goldberg 2 & R, » ik IR & F) R E Wk » SL38 BA R RAE L B 7k T RAE1E R A3
RNBZFREB N X TRFEEAIE R RMMm APATI AR KA T
fE— 5 B RABER MM IR N ZFLITF MARF AL H Goldberg 2 R,

BEmea a2z stm BN EHEMF L TRIESERRZI T - AR AN KRS
PR T N E M X ARARME DG EERAHE LEA R SR X5

JETT o R USRI » Goldberg 2 R A F 3E R T #% o

2% Prentice ZRIEF A H R 240 F] Goldberg — A% » £ kAR sk v 2
IRAF IO B AT N 8 i B Z R LA Bho tb 2 TRF]; bR I M4 E B F
1% 2 B (expostfacto ) AL BIEKIR AL AN B HHtm A2 AR HER
FZFAERE T R E T RAE R b X F F S LA SAF B F A A
FRameR™ -

779 T. E. Crowther, The Nature of the Contract in Section 14(1) of the Companies Act 1985,24 B. L. J.
81,82 (1992).
80 Drury, supra note 261, at 228-29.
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B oo &R EPTAZ SN 0 AR BEE X 45 L Gower # Hickman & %%
ZERRBB MBAHEALENLRBEAL ST EAIMARRG BT L ETR
Ho kA EFRBPAT o BIAEREREF SN 2 T REALRALR - B RE G
Mz Rz e ARG AN ) SRR RZE s AREBMREFZEE
BAXMABRME XFERRLAZERLS L RAM » Ao AT L H R E 2537
Hickman %A% A 3 % FAFHENH RATAEMAI BRI BN NI B AHE &

ST FER AR ZAR TN RN K o BH LR AR A AR R B

# =% nWHFiERAZA (Internal Irregularity Principle )

# MacDougall’®*— % & » Mellish L.J.3%23] T Mozley’® % $1 Foss'3* % = B, #%
IR L S IEIEZTAGE S BB RARRAZ  THABEUASELAERZ
FRAZ > EWFERT R EEFFnRAZLE BT wREIEEZATAHR
e— N IRERAT B 0 B B AL RAT LA dh Rk ) A 38 3% ( Ratification )» SbBF AR
FBP R B A IRAC IR A A F I o LB AT AR RR A M AEh &gy Cotter
v. National Union of Seaman— % ¥ » 52 % F] T MacDougall % 2 B,#% > 35 3%
ER Y AR MG RGN 5] 1R R B R SE S e DA S IR R A IE - SL BT BR JE & ST

& RARAMBAFRZLE o

R AERBATN I ER R ZATRT  MABF AL EE NP KRR
FAA AR © B 4 0 £ Wood SO% F » %305 Ik B A MARTE T 4235 K o kA1)

R Rk f& Moffatt v. Farquhar’® — & ¥ » JkIR30 5 0 R A WARIE 42 M igE 2 g

TR R Ak (2010 ) ( N A FERZEAERIR AR EEF AES ) B84 By
REFEZHRATALRI °

82 MacDougall [1875] 1 Ch D 13.

7 Mozley [1847] 1 Ph 790.

784 Foss [1843] 2 Hare 461, 67 ER 189.

85 Cotter v. National Union of Seaman [1929] 2 Ch. 58.

786 Wood [1889] 42 Ch. D. 636.

87 Moffatt v. Farquhar [1878] 7 Ch. D. 591.

0

© ®
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s B# o 1 Alexanderv. Simpson™— & ¥ » AR BFRRHAH T E B RRE
B & B B2 483324 B B3Ry 512 0 &£ Kayev. Croydon Tramways Co’— %+ »
FFRABEL AR TR A Eh R M AR R IRAD B3 R AT Ao

AR o

A A o A Edwards™ — % F 5 KIRRA LI R R AEFRRFEHEF
RAR AEEEXHERREENERITHAZIARAYE ITAHEHNRERR
ZRE BT EERTAHRERREAEALARE  AERZERITAZ
RE A MR ZAER FRZAT HIERATHER M E R RITA B

o Ao A RGE o
$-8 SRzHB—ARIITHERIZFLE
T R B —R& RAEA 2 8] SR RAT B2 H BT

XRR LR BT A FI R k4815 35 ) o A2 R BT AT B A AR R AR AL B AR
AT G R N BRI L BE EANZERTARTATETIRERER

RZ A BT BEGREA EREMT L2 EHR 0 R AF GERIE E B A

Bk

ZAZF A B Mg N AR RUR RN 2 6% 5 R0 R BRI AL RARALE

AR AR 5 SRR BT A 3R AR R AT IR ARFI MR, o 25 R AT

i~

FIRZAMA B AR BERE BN RFGEERTRRAEFAEEERE
IR R B EZ AR T AT ER 2 A AL EEA 2 ZEE Rk % B R
Ao LA B T3 s MO BT R AR AR AR o

B

EF—eyT » RBEEL B €Y AR E 3 d & the CA 1985 section 1474 ¢

88 Alexander v. Simpson [1890] 43 Ch. D. 139.

89 Kaye v. Croydon Tramways Co [1898] 1 Ch. 358.

7 Edwards [1950] 2 All E.R. 1064.

1 C.R. Baxter, Irregular Company Meetings, J. BUS. Law 323, 327 (1976).

92 Nigel A Bastin, Enforcement of a Member s Rights, J. BUS. LAW 17, 21-22 (1977).

793 GREAT BRITAIN LAW COMMISSION, supra note 716, at 141.

794 See the CA 1985 s.14: “(1) Subject to the provisions of this Act, the memorandum and articles,
when registered, bind the company and its members to the same extent as if they respectively had been

212
doi:10.6342/NTU202303374



MN—A7 TR R A AT AR B ZFE - MFE AP B S ALk
IRAT R RIARBAFFR T ERZIAHEA K> ANE L% ANTHEFEZ

EHAMUARTHRAELZ B@AR » YR EHFRFEWATER P AL -

o8] k4% E%& B & ( Company Law Review Steering Group ) A1 42 3 £ 7R )
ZHETRBIRE T FE L2338 - £ 8RB IER B €742 4 2 ( Developing
the Framework ) —3k 4+ » LR E T=ZBEZR - vk M THEEZE X
PR ZATE > M LATKAE PR SO ST B RAT A 3B AR AR B A RN w AR 2 A
H o ko By R A FORH  HRBRR G XHA  BAS R 1B RK
B EHA . NAEBLER B CEBULTZIHBAIIANEEE T AT I FR
G REARET EEHBER SRR A B RS AR ERT EFER
RABAFAF REE - £ 5K B TRAH BT EEEZERTALT R HE
B RZABANAGE > ZEGH N RBEMEEZHERET AIRBEAANEA
A 2 8% 5 TR JE AU DR R AB AR AR AR - ik RN AFUR A i
AT By 2 TR+ AR RE LU R 2 7 X A sEALH0 P 3R RAT B 2 H B - 18
T2 HERATH BN R E RAT I ) i8N 5] 20 E AR 4R 5 A R Bp

18 5% JB W 1% RAB AME R 2 BZA0 > JETRAT AR HEBE SRR o

ME1% - N e kS ER B & X4 % T 5 —44% > % A( Completing the Structure:
Final Report ) £3%3R& ¥ » R B v ki - A AT #REABFEERZ
XF o BEBERK SRR AREZERT AR - L5k RIEXZ
ERP A EARZAE TR TR TR TR A IR B JEAT B 18 ) B R ¥

signed and sealed by each member, and contained covenants on the part of each member to observe all
the provisions of the memorandum and of the articles. (2) Money payable by a member to the company
under the memorandum or articles is a debt due from him to the company, and in England and Wales is
of the nature of a specialty debt.”

795 GREAT BRITAIN LAW COMMISSION, supra note 716, at 193.

796 COMPANY LAW REVIEW STEERING GROUP, supra note 716, at 115-16.

T CLR A PR T - FRRKAERBINDLA BB S BB R R LGN - &
¥ B EMR G TIE S MR ERAT A - Seeid. at 117.
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N\ 3) &E{&/\Qzﬂxiﬁﬂb(iﬁﬁﬁﬁ 778

SRR E R FH R ERERR B Z BB A g & o 3B wofTH E —ERAT

Py 7 A ARG 34T SRAF A F3R o WA Pender % ¥ MacDougall % % 1) » Ry 45 42 AT
HF o RAMEBLUINIBEHARREARTHER  MELEFIERLERRZ
ITHRFIAIER? B Edward — B X B RSN T —BY% 5> ERIZE S
DAHBREANEEBE - EFET LGP IRIEF AR R 250 AHHE

W R 2 R AT AR F -

Pxi— Al FEHNAMAZERITAIF UL NGNER - flho» TF
HAEERHMERANZBE  sbHEERTAF U A LR BRAE
PAEH NG ARRTEHZLEFIHE: Am > & —EERTAEELRRE

BAEP THEEAREUR E— ZRERITAH NN ERTBE L=
ZERATAE NN ERBREZZYT RN EONEZAE s MAERERELT 2
FTA R B 2 8] (B3R A NI ERAT A AR AZERATANH N5 & A% &
UMHERIRZEFA HMAKRGTEBERZ T A AL A k32 b
B AR KB G 0 N5 B REF AR IR LB ETAARZ TR LR

PR A PELEEE A% R I ATME AN £ RN 5) B 7 E A2 2 sk 5800 o

pem o B ER BHFRRHNERZATAHIRMBEARRHEZ 8 BHEA
HE@ER BREHAEIRBRRTRRLRERBAYR  REEmH - R
BRFEAFAECZIRBUAEHE GG F2HF FRIRERRTAFEMD
B2 BA o Bk 8 @R A B R AR B ARARIHARA
BIPE NS RE R E BB IR R B R D B R BB - AU ZH ERAR

798 COMPANY LAW REVIEW STEERING GROUP, supra note 716, at 161.

79 R. J. Smith, Minority Shareholders and Corporate Irregularities, 41 MoD. L. REV. 147, 151-54
(1978).

800 jd. at 155.
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1B A3 2 B AL A P9 353 AR B 2 ) 301 o

PR > YEAE R A LIRS IERE - 25N R A T B RBME A I RiTALE
AFRIXARTE » A8 8 & Z B AR L - BEFEEWNE  BEHENSE LN
F— e AE kTR 4 # o E4u Bentley-Stevens v. Jones® 22 Harben v. Phillips®® % &
RPN X IR A TR IR G #2 5 B ) B R B BULAR AL R LA PRGN 5] 2
RIEFN S HRZER - BT 20 IR E TR RIAE LT R B RARE
AR FARFHZARBELEEL EEEZE NG T ARSI Z K EHER -

$=8 P& —KRNFRZRARAFRE

T2 HEBAMZBIEMS  §—EREIRIITHWD T AHNIREIET

BB TRIR GG A 2 F R N 8 BATAR R B E TR RIRAL B B IR Ju 2L
B AW AR BEET - RBRERZAT AR R NG 2B TR

RZBEH SEMREFUNEAH N ELRETNNLY > MARFRE— TR

18 5] B RAT % Z AR E I e BB RAT AW L B A - 5 2 0 WERERR A ATIE

i

MBZHEANNIN AR EEMBERFALHERZITE MER LSRR
LABEMREFURLBAERDLTE - UAIBRRBELZHZ LA MEKRN
WERRAUNEREBFAP LR 2 EH; MALRZEMLE AR
MBI MR EZ RN HT 2 ZRRA SN R ERRIE™EAF 5
BRALFBRAREZEFE > BRTERET TR EML BT AR FD © 2
A2 SR BR R B R o AL Bl 9 303 MLUR A 2 B B 0 A7 JE ST IR R A B SR S ke
BRI EMAR TR BMAEZEE > FE BIARAETFAISR
Fr Al % 2 4k o

F=3 RHEMEZTRMEZLERA ( No Reflective Loss Principle )

801 g at 160.
802 Bentley-Stevens v. Jones [1974] 1 W.L.R. 638.
893 Harben v. Phillips [1883] 23 Ch. D. 14.
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£—8 RRAIAEGISZAEL

> RRAUIXZEY

F BB R B P RRAE AT ZARAL X B F IR IEAT B AE AR AT
ERZBEEMFRBERMG A BB T ARFLEFERNITTAHBE
WULBFRP & A TIRR A NS RBEERZI BN 77 2N E L RFTIE BT ALIRZ
RFATHZFHR -BBIME  EEFEREE R MAREITA » THEF B R
HNEAHZEREMENNZAHAEBE K ZEBEREEHNNNEEEA
BERAEEDE LR ILRBE R RATHRA Z IR EABE LM E) B R AR R B %
FETAHMZERE < SLBF R T AN XX RIEF A REATHZEFRMR 7 &
FHoBATHRBRRANNYLARE M TR RANNGFHRETAHZ

AFEAL IR Ao LA RUTE 2

bR RR SR B0 R 4T E K15 2 1 JF B No Reflective Loss
Principle ) BP2$3E T2 R 2 A - AT RAT B ERE L LR R > Bpfh g R R AT

FRZARFATAHAMTRZBEEREANNZHEARA M ERZE IS

i}

F 0 SRR B AU AR R %R B ARA TR A ARUES o b — R Al § AR AELR — A
LSt H R — 4R FATEACE R — R M b F R A 0 3 ) R AR LN 8] 45 AR
RERZBEZMEC - LR ERAE L2 TV BT AT HLEE
T BP % AR R IRACE AR AR RARE - EN2%6TF 0 R RAEEA
Raa)BAEAXPBEMMEXABE QAR L) E @8 SRR R EAT A ML N
SlZBAEBRAKRER  BRRATLZBELR R LMY K - SOLFE R E R

AT R AR P 338 F Ao bl IRAB AR 2 ST

XBRE4E - e A R AR E REH LR A @ FF 24 REMA

804" Alan K. Koh, Reconstructing the Reflective Loss Principle, 16 J. CORP. L. STUD. 373, 374-75
(2016); See also Jonathan Mukwiri, The no reflective loss principle, 26 Co. LAW. 304, 304-07 (2005).
805 'WORTHINGTON, supra note 760, at 706-07.

806 CHARMAN & DU TOIT, supra note 737, at 162.
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TR CUBEREAAAMR P AR SARFITAFERZEEHZATA? R
Wz KRB AEERERETEMATREAZRAZER - L — A ER
EELERA - Z—HBERA L{EH BT —REMGZHE L RAEF AR T AR B
AZE S EFRZHIE FTHEERAERABLZRA L= AEHAZMES
ke BB —RETAMERZIIBEAH NN EAEAZRIE  AAXBELEREE
BnE)| Z R N E ZEHATER NG ZFE ERD MR EAT R QO EEZE
£ SR EAERH NG Z B ERMBEEF NG ZE E > MIFERRIFUAEE

FIBERME > ABFTHA DA RMEAZARE -

A BISHZEAA

HHERGHEBERMEELRA > RBEEERE T RS Bk F 03
BRI RFAT A ERZRERTRES RBE R T AR REBATERAZ
2 —R RARAL TR RA A &) R FATAZ ARATR R UME B F AT 3%
BEFIEMRS; HR o EREITAHZIAMSE NG B H IR kBT RIEE > LR
TUARE B & B 3%AT A PR R M 48 FARA TR A L RAFS R M- A AR &

8 Giles % Fir £ 3% 897 SM £ Marex Financial Ltd. v. Sevilleja®'*— % ¥ & 2| 3 %3 -

F—B FTHHARBEZHER —MK Prudential £ 2| Giles %

BEERMHERAMBEREE LR EBEAERZIIEEEAAEER
ZR] o 3% B R E R Prudential Assurance Co. Ltd. v. Newman Industries Ltd. (No
280 ks & Johnsonv. Gore Wood®?— £ & » F3REAR A EH ML TR

A ; %1% 5 ££ Gilesv. Rhind® 3 — & F > JEFR R #3% )8 A 2 80 [F (B ATHE » M) sh

807 g4
898 Johnson v. Gore Wood & Co [2002] A.C. 1 (HL). Lord Millett: “No action lies at the suit of a
shareholder suing as such, though exceptionally he may be permitted to bring a derivative action in
right of the company and recover damages on its behalf...”

899 Giles v. Rhind [2003] Ch. 618 (CA).

810 Marex Financial Ltd v. Sevilleja [2020] U.K.S.C. 31, [2020] 2 B.C.L.C. 319.

811 Prudential Assurance Co Ltd v. Newman Industries Ltd (No 2) [1982] Ch. 204 (CA).

812 Johnson [2002] AC 1 (HL).

813 Giles [2003] Ch. 618 (CA).
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BT R RAEREITHANLE RN BIEHZREITAMERZIBELRMBEZHE
T R RAT A Z AFRTFZAR R o LU A SCBP $H70 4b = R FI R 2 38 2 301 4
B o

&~  Prudential Assurance Co. Ltd. v. Newman Industries Ltd. (No 2)

— RHFRX

B 2 B — KA AR 3T B A 454 Newman Industries Ltd( 24 F f§ 4% % Newman
N3E ) 3%Z B o H ¥ Newman 3 2 f % & FiRALHD » EREFHK LT
ZEEBHEA B3 - REANZEEG ERAFRZ AN - Bk
HB HH 528 miRAek R BAENRD Hk HX4M Newman 2 3] #4% & &

FERMFD = H&R % Newman 5] 2 R R ik & % FIRAHFD -

= EWERZA A

EREIREA  RRNAR P ERB B RAARREATET D - ARG -

FEANB B BRI M E E GRS  RRIF USRS R @ iR A WD
BB ETRERRREBAZAEE & AR ERIFIEER 5 LIFA K
By NGBS EMFRATDE TN ARGE B B8 k22 L N3 28

AZREMEREK BT HAARZBREEGEBRN ST ERD M RBRAE LA

HAZEEEMEL -

A~ Johnsonv. Gore Wood

— RHFEX

1R R IRt ALAT - Westway Homes Ltd. ( SATF 482 WWH 2+ 3] ) $H4F
& F 7% Fr Gore Wood & Co. ( BAF f§#5 % Gore 23] ) #=—AFRI » X 7k Gore 2 3)
¥ WWH 28 BITERAHRAAESH L2BK > mikbF RBERME &
% » Gore 23] $8 WWH 2» 8] 5t 5740 A2 4#h 3% » WWH 2 ] 2wl 3fan - KRR RS
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Johnson % WWH 28 2 % # g R - H 4 WWH 28] #2 Gore 2 3] 5570 A1 34
1% B HEI B —F b ¥ Gore 3] $e AL AR ETRE Gore 3 X ¥ 75 i
Rk HEHXAHAMBARE > mALFRBEREE ; Gore 23 RAFRERRE RS
Johnson AfRAe 2 3% » B RE AT ETRZABEH WWH 23 AL 2B ERYE L4d

7] o

= LEBRZH®K

Lord Bingham ##];& ¥ & st45 4 » #& Prudential — % ¥ pi#k 3 2 B |
NEARFETHZARRGAFEAZEZHMER LI LARE  LIFEA 3
FHRZBEARFRR  BIFRRATLZBEEGRANNALZBE TR M

P BULERAIR R BB IR R RAR E R s Bk Rl - 2GR AEK
RIS R A LR FAFREE - LR RS H L EAZRE - ALEEFRR
RAAEFRYN &L ZNNRARETAIAERGAMEAAZAH mE R
Ko BRI RSZRFAITAHZANERS AT & A 08 3 {45 3 F) 058 A 70N
5] Z AR E B > LB R 1A 8] SR RO B A RACTHF A AR T ARE - R
FEFFEAAREHNRBERTELZBTETREREIFR - ABLETE
ERREFFZThE o —F > L3RIRIE B AT ey IEF A7 FI BT R & P £ 5k 2 48
kB AN AATIE BT AR AT ASE A3 3048 X 38 % 5 4o WA Prudential & 2 M 3%

TG REMXZBERE ARG ERAL

wR& S RER MR BEARBZR RIS, EE LRRRE > E%EB AR

814 See George Fischer (GB) Ltd v. Multi Construction Ltd [1995] 1 B.C.L.C. 260 (CA). £33 %+ »
George Fischer Ltd ( YA f§#5 & Fischer 23] ) A8/ 35 » MAZBLEE AR ZTF N8 (T
485 F 3 ) #ATER L2 % - Fischer 2 3] #2 Multi Construction Ltd ( F 4% 2 Multi X 3] )
BRI R NRAT Multi 23] A F TR AR ZRE P EREDRMH M TG E
EEAER A Multi N8 FAREZXHBEABRBRLIERTFLIEALIARBE - aRNFAEE
FRAGLZEFA HEIREHEMZFE ; Adn > F A Fona }ayﬁz Fischer /3] Al B %
A2 EFAGCH Multi 28 BT AHF AR > SbbF LIRARR R A AL Multi 2 3] R4 &
BIRUAHTE PR X BEAT NI ZBETEARENR - BB AR ZRET
BX R ATAC B IF o ARGE - RI3%AR F I 80K F BB AT o LB RA24E 4% Lord Bingham 2
B> B 4F 2 AL 5] 7 Johnson £ 2 H|ik F » See Johnson [2001] 1 All ER 481, at 503.
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I L8 1421 8 2 2 SRR X R IR % o R MRS ILAE IR B 3 4% A L
FHBEIRINB RO -

%~ Giles v. Rhind

— RHFRX

Giles #2 Rhind % SHF N 8] Z %% + &IZ AR MBI R © 24 > | ALE
H A8 S0%Z Ay 5 fe 44k Apax N 8 4R AN HE A BB 0 %0 ) 2 R 4
RAIEAT —EREZHEIL - REBRERT - AIRME Apax 23 FHIEZXL R4S -
FEREZET T AR ZWRT > 8Tk B P —BGEARAT
BUERRBBRER NN ZHERE - £ZEHEE T > Giles #2 Rhind # 4 7
FPm FRMAEE - Rhind F o 23 REFBZ - BAZRBRBFRZIATRT
#I P #2 SHF 4 Bl 2 A ¥ 4% 365 SHF NS R AW EBAI R AHWE T 8 TH
F 23] o # b - SHF 7 3] %% Bp iy Rhind #4252 » 2k M B Rhind #4532 8 2 47
2855 SHF 3] P Aa & KRG M 80k AR R L R 247 - HBCR%HR
i Pk ; B4 o SHF 3] 2 Bk & Giles A]# Rhind 324 & #:3F% » X5k Rhind

JEREE MR M BETHZIAE -

=~ LIREBRAIR

AEREF EIRERAAMEEZEAREN—F @ B IATE R AT R R AL
HBEFRERANNZBE RS — @ ZEARZTFERFLARE BEHFER
B2 ANIFAE BRI N ) AT E X A XA M E RS o £ E P » WallerL. J.
o Giles IXZXBERTTEARMEEE - —HEHEBEARET  —HAARE
Ras)Z R A THRZRAMEE » M Johnson EX REMZZBELERTE
A8 E c AR EZE 4 » B Rhind 247 AR &E 3N a4 & » £ Giles Fris A

R ERBME MELE N S RALRA R Rhind K18 - BB ZHER

N
P

A

eRILMmBEE NG AEEH LR ARG REILA %16 BB E N5 kR o) RAF
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A M RBEBENZ KB - KM R BERIE » Giles REFHE

Sk E A 18 AdE &k Mé Rhind 35 RABEFEME ML A FRERIIBES D R

¢

>
A~y

A EA-F G IR AL TR N A £ 5k 5 AR 0 KE P a3 & Rhind 2 RIk47
g XRESARTFREERBEMRTRFRZ I L ERA L

ﬁ_

RIEAT By AR S| @R R SR B AT AR T A S ik RARIR R ZAF DL - JE B L

RG]
752
'T‘

“

ABERFRERRLABFR DA T2 R ERSHEEERME

Al 8 A -

#£=8 /)& : BRAZXHEE—Marex Decision

3% B 5k % 7k AR Marex Financial Ltd®"> — % ¥ 4 pR 2 0% #7032 Bk A B
REMAB R RELE LR ZFFEA L F 28R FEHNRAEERME L L
B R 2 $6,% o LARE I 0 3b BEFR AT F) R P AT AR 2 B 5h 0 M ARATH B KIR %
BARATEBZ AR AT B @SB 18 e A 43

B REBERABH RSB R RMEE LR AN EZARRA - LA
R Foss RAIPTATA B ZRA] » IRBp & NSRBI RETHAAZRZREEMZ AR
T EA N FANFE HR > RAMBERE L LR AMES AN ER ALK
REMEA NN ZEFETHAAREZRE ATFRFAZLNIREMNLA RS
LR D RATE B ERD FREZHEAY R ERERIEMA (4023
ZAEMA S BT ) AR ETRZAE K B IE I B AR AR IARA Ik Z AR KB BAIE
HaRAEREZERANZEA  BERNELABE T ELEE TEMHEZTHRME

Ri& 0 RIR E5R Giles EIkTRATA R ZA| I3 RF 8817 o 25 0 8 R B Y H R iE

815 Marex Financial Ltd [2020] U.K.S.C. 31, [2020] 2 B.C.L.C. 319; {43 — #{é’];z BELEHER

HHBERMEELERANZEFZLAL > EEFE T EREH R —RZ O3 éﬁl&é%]ﬁimﬁﬁ B

»e~7ﬁ % BRI D BORZ AR RGN B8 ASUER S BOR AP Ei?’i‘—ﬂzilﬁﬁ’hiﬁﬁzﬁﬁ%ﬁu LAY
AL R 5 AHE D BURZ A4 5 See Marex Financial Ltd [2020] 2 B.C.L.C. 319, at 180; See

also Stephen Laing, Reflective Loss in the UK Supreme Court, 79 CAMB. L. J. 411, 411-14 (2020).

10 L3R A b pd R A R A I H AN > B RAo N E) 2 @A BRI —FR > B RAI LT &

B RRBAIRINZ L 5 See Marex Financial Ltd [2020] 2 B.C.L.C. 319, at 79-80.

817 id., at 69-71, 74, 89, 92.
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B R IEAT B 0 ke B Fub B OUTF BN 8] SRR AT A X AT R
BRAEFATETHAR LT ERFAFRIE - BB A X 5 HER £
BABRR G EATE R AL BB EEZRBEWURIE Xtk D B R » HIF
1% P B RARAL 33 R T3 B RUE B B Ao A F R FUE  SULRE R B R R B HIR
SEAE ] S0 LA R RE RAF BAIE ROR S RAR 2 AR R A e B RS

F—F RRAxE

& 4% the CA 2006 section 170(1)*2 458 » EFH NG A HEF R - LM
EEMETRGEEFR AT SRR LE A LRI - BHEEYH
W 2 AR N AR ABAGELE > MR RATA R SR A
BEL FFARKMZMG MTERARENG -RTZ EFARRETZ
RIEA > MZBIRRGEIE - LB AL MR T A AT AR EFH
R EHLEES R ;I AL Saloman v. A Salomon & Co. Ltd.30— %1% »
B EX - ARG RRELT —RRR  RIFEBREN > FRIEFAHEL
SMIFRREA BT R R LEE RB M AT EFHN ) MR
REEFM; RERIAEE  BBEAFABEEAREFHRRBALGA — KK
ZRERSGZRBENEEN )RR G E MY B B W LUR B AR
D2 F XA H DL R -

£ Percial v. Wright'™?— & ¥ » kIR A EFABEHEATERH N E A

818 jd., at 34,36, 71, 81; ¥ ILIE AR » XK L3R A A 5400 8) IR R 2 AR S o B A RAEIF A
ARNANRERFEZATRT » BRI AR EBRREHZA (wEHA) £ EHRAMEE
RAER L RAZEAZERT - RAH BN F KKF o See Jonathan Hardman, Sevilleja v
Marex Financial Ltd: Reflective Loss and the Autonomy of Company Law, 85 Mob. L. REv. 232, 245-
46 (2022).

819 See the CA 2006 s5.170(1): “The general duties specified in sections 171 to 177 are owed by a
director of a company to the company.”

820 See Salomon v. A Salomon & Co Ltd [1897] A.C. 22 (HL).

821 DAVIES & WORTHINGTON, supra note 267, at 507; See also Towcester Racecourse Co. Ltd. v. The
Racecourse Association Ltd. [2003] 1 B.C.L.C 260.

822 Percial v. Wright [1902] 2 Ch. 421.
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BEEH -ZET RERRANNZEFMREE ERMZEY > mEFEMF
B 12,5 He ey BAUE L FmE A Bkt o AR T RMEEEL 0 RER
REBB MY EFRNNMAFLELLFE NN SHZ TN B BFiE
RRZ R T N A AR SR 12.5 e ey B8 B E) o M sbIE A AR
HEZRXHETEFERE R ERR - RERREANNEFERFEAMEH
Z BE R A G HEFMRATD E RS XA 38 - Swinfen Bady L. J.32 %
AR REERNNZRRAEFMTHEIRESBAM ML AR LT &Y
A RERRLRE EEL EFARFTENTERGHRREALT2G
HBFHBEHBEAFTRAB AN XA R - UMAAHEFTRBEHB L NE
A B RAT I A B 2 AT A > B RE L > R&EBR G R &2 5 Mk Sharp v.
Blank®>— % ¢ > NugeeJ. 45 » T FHF T A TRHENEREALET RS A
Mt EIFFRE G AN 2 EFEMERREHILERG AR LALEFHR
REGHBERMGE  EFLeHRRAALTRB -

EBEGFRLG T > SBARRAEFHEIRETRFZEMH  GEARKR
REAEFMANERB R ZBAMGRBEZR G ™M EASEESE A& FA
iR EHY BFRINEFHRRMIBER Y > MEFAEREKASH THT
BAF G - EFEATHEFRTEETRH TERAR L EFA A LI RE T4
A Z F e MR RF B AR 15 3 RT3 4 AR I R A B § A3 F) %

826 ; f K544 &) De Sena v. Notaro®”’ % % » 7k/%5| B 7 Nugee J.2 R.#2 » it —F

823 Sharp v. Blank [2015] EWHC 3220 (Ch).

824 Sharp v. Blank [2017] B.C.C. 187, at 12: “I take it therefore to be established law, binding on me,
that although a director of a company can owe fiduciary duties to the company's shareholders, he does
not do so by the mere fact of being a director, but only where there is on the facts of the particular case
a 'special relationship' between the director and the shareholders.”

825 jd: “On the decided cases the sort of relationship that has given rise to a fiduciary duty has been
where there has been some personal relationship or particular dealing or transaction between them.”
826 jd: “The imposition of a fiduciary duty in such circumstances reflects the fact that directors who
have a close family or other personal relationship with shareholders, and are entering into transactions
with them, may be tempted to exploit that relationship to take unfair advantage of the shareholders for
their own benefit.”

827 De Sena v. Notaro [2021] 1 B.C.L.C. 366.
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BHAESHEGTHGEFARRMGAAM I AR T AR FEZIEF Ml E
FEAUAARRRERBBZ B KM R HGEFTY BN ZEREF L
AN ZEF AUEE TR BER MG CRASE T RNE S A AR
BEROBMER > SEFTEFHLEAETRHEZIAE -

Bk by —FFRBRRMZHRMMA

EEATE ARG HBEFRFTEENREFTAT AR GRAEF
HEMNRREAEEEEF -G TRRAEEFRHFEREMAE  TFA TH
B H R R &K & FE% o & Parks of Hamilton Holdings Ltd. v. CampbellF*8— %
TN L APTEFRRRAEERELMBRRIAREARERMEESF
B kAL INRENGBBEEZLEFTHLIHEMRAALT RN ©wRA LN
WA B AZAERITAERTAHSMMRRAAZI LTRSS HIEEAE
ERBZRE A= EHRBIRMUHER > A TARHRRAA — X HIE A
Dawson International plc v. Coats Paton plc®®® — %% » ki HE L EMBELEH)
W R R AERT  EFHMRAA LR JFFH O AR ERBREMRE
R A RZAAE 5 A Platt v. Platt™* — % ¥ > kIRB A EFHEH N 2H
Bk DU A R B IR i MR F A RS I AR 8 g b R T H o £ F R H KR
RAZAFREZATAMBABRERMBZAE L= §HRIMRTE Fdx
B EFHBRNA TH 8 A BT &I o £ Sharpv. Blank®™' — & ¥ > [kIRB A%
FFAERRCZANANFR A IMTH  EFHRRA NFLERR
WRBR ) FXAM AR R R RAAERARZ ML BT ReEEZ
R R RIFE NG NG EFTRUNBEREAR BT &5 o £ Re Chez

Nico (Restaurant) Ltd.3?— £ ¥ » (kR E & T & ® i L3fRE & Coleman v.

828 Parks of Hamilton Holdings Ltd v. Campbell [2014] C.S.1.H 36, [2014] S.C. 726.
829 Dawson International plc v. Coats Paton plc [1989] B.C.L.C. 233, CS (OH).

80 Platt v. Platt [2001] 1 B.C.L.C. 698 (CA).

81 Sharp v. Blank [2019] EWHC 3096, at 780.

832 Re Chez Nico (Restaurant) Ltd [1992] B.C.L.C. 192, at 208.
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Myers®3 2 8,12 - f& Coleman £ » kA AHEFLAMRERE ELRMNIFE A KRR
HARRZ FH s ML RBIR B F %N 5] WA Y - BPsk N 8] B — TR
5 DBE RN RA S Z AR L& E BIRR T F 24 FRER AR
T Coleman % #) % R.,7% » Browne-Wilkinson V. C. # Re Chez Nico (Restaurant) Ltd.
EPHd EFEARRMTUREIRETRBFZIRE &E—F ERATEFK
AL RIEE N Z I es > EFHWRRTHRNEEABERS MHBRREA

BB AR s AR > 48 Peskinv. Anderson®*— £ & » & B &£ %X E 3 5] Coleman

E2RBENNEFHREAALT RS FRRETETRENER-NAE T
JB % % Royal Automobile Club Ltd ( A F fi#5% RA N3 ) 2k 8 » A E¥EAH
R EWE MR RG 5 N3 EF G ICRE B RN XAERS R
AR N 8] Z Bk R A AT 34,000 BT ZEASMEAN 0 BB £ R IF MK
ANZHRE EMEREFERJEMEAAIBERGMARBERME - ZEF
Mummery L. J.B] E AR FE MG T  EFTRUBRREALE R Am o £
AEZEFFREY BRRBEFHIERZABMOLS  35H) > FHl@ R0 AR
B> REFMXAT AL REHERK RGN EAEL  EEFABL
BAEASR L EFRA AR CEFARTHELZ EMERAMEFGR R v

DB T - KR REBA RARNN X EFHEER R ERFLE T R -
# =38 MW ( Shareholder’s Agreement )

FF 38 RE R 3K - 1445 BX R AE > 3] AR, 3L B 2R AR AR, ST 4% 04 A B R Bk P pR 3L 2 32
4835 o gty L EA  RBEH L R A FRRS] T2 BRRBAERR

E 2R ILN S R AR B R TATR B R W3R o AR WA XX FREE Y

83 Coleman v. Myers [19771 2 N.Z.L.R. 225; (@43 —4R &% » H AL E A % F Coleman £ 2 R,
#o MEKEARTENBRRE ZEHAETABZHEE » F 59 %80 (2002 ) EFRELT
B2 L REHITHZRIE ) L2535 ) 398 R 155

834 Peskin v. Anderson [2001] 1 B.C.L.C. 372.

835 WORTHINGTON, supra note 760, at 256.
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BRAMOAITIE - BoRM MO ERAEF 2 EFEY  RRAWRA NN 2T
RAEBEFZIAR - B AR LRFEHAAE - EREABRRAKRR KR
NG 2 RY B RN AR R RZET R IRIEKATA ~ & R
BN R HRZ ST AR AN B FEEGENROZTAMY LR
fHOEAZ R LA PR R - AR BN F A2 Z K T 422 B Foss R A2 T4 1 %4 »
HERBHRIUBERFZRABHE M TRAR D BTHERA WAL AR E2HK
BV B BRRME A TR FHE SRR R - BT X

K2 G FAF AR TR T 2B & BRI R MR @I 5 sbin ol B IE
Y kiR AN TR RRAEF ELARANNRRATEEEZFARAE o
AN RN B P BB AR R R AR R A S 2 X X BB R RZ L

BV B RAE N E) P XA BT AR SRR -

48 Southern Foundries (1926) Ltd v. Shirlaw®°— % ¥ » J& %4 Shirlaw 2 /3] 2
A% % > % #2 Southern Foundries Ltd ( F #% Southern /23] ) 2&3T— 13 5 MAEN L
WHRZ AT > HE R L Shitlaw £4 £ KRG T FNEEXAPITEFZHA
M Southern 7 3] [ 74 #& Federated Foundries Ltd. ( F #% Federated /3] ) Wi B » M
HF BB ERIEZZHF X » BT Federated 2\ 3) Tk A 2% F )\ 3] B Z 4 # AR
EAEMTEF - [1R » HEHIATE ™A% R % Shirlaw 4 ##4F 5 ™R % Shirlaw A
Bk IRAR AL IR > £ 7k Southern 2\ 8] 1 RAX R M3k o & M35 KR RAGE 2 4] 4 L
18 13 445 £ Southern N\ S EEHATEERF R ERAGLF 428 LB E
BEAY o 2% E % » Lord Atkin 45 # - Federate 2 3] 3% i@ 1% 24 Southern /3] 2 & 42 —
¥ Y LM P T Federated 2 34324 ¥ ik Southern 2 5] i L E F M AL Z LY

ZAEA] 5 mBAAA|ZATE » % 2 Southern 2 3] i R ¥ 7 R % Shirlaw A7 & F 2

836 See Generally SEAN FITZGERALD & GERALDINE CAULFIELD, SHAREHOLDERS' AGREEMENTS (Sweet
& Maxwell 8 th ed. 2020).

87 L. S. Sealy, Shareholders' Agreements. An Endorsement and a Warning from the House of Lords, 51
CAMB L. J. 437, 437 (1992).

838 HANNIGAN, supra note 704, at 100.

839 Southern Foundries (1926) Ltd v. Shirlaw [1940] A.C. 701 (HL).
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R RH o R R L Southern 2> 5] J& ¥t & 4 Shirlaw & #4248 £ #5177 4£ 5 M Lord
Porter A5 & » BT A RFMILE N B R AL TR BRFTRZEAHN NG 2
B2 R BEAMERN  Rfn 2 FRZGEBFHRNNETAAEARZEZY LA
B A Z RFE 8] mERAR F R X RAE SRy s Lord Wright RI4E 8 - JE & 3
NEARMNBIEEFRABRARIEEFLARR - TRMFANAHENBIELE
FoERRELEROT QN NEAMAFURIEESF - W > TRIEEFZITA

MmiEERNG MR EMZ Y NI RHZAABREREZFIE -

4 Russell v. Northern Bank Development Corp. Ltd.3*— % ¥ » & % Russell %
Tyrone Brick Ltd. ( F#% TB 23] ) LB R LA > RO H = 4 87 AR
%4 Northern Bank Development Corp. Ltd. ( F #%4#% % Northern 4847 ) — Rl 45 A %
W TB NS Z Ay o A fvd 4838 AZ IR B MR N FMA IR RENG S
STT—RERWMR H ¥ —BERAE  REAAARE » N3 RIFH AT RBAT
e RM o EFGMALBBREBT NN EER > ML E AR
7 400 #34% - R4 Russell ERZATAHER TR FEZIAH T » FRALFD 0
DHE - BB AETREELFREE  ARADAHIRRWEEL - L REAENZ
BRRWBA NN ANEAZEFA MBEFFE NN ERZIMEAN TR R
B RGRIRR MR AR KW RHERBI LRG0 RIRIES T TRE M

EREZRA e LR EZYH AR K- AN AERB LG T2 H#
N E_BBERFERAMNAIEE EZXRAMTITEZ RHRE - EHRIRE—
el ATHF A SN B EETIERF ARG R RGN IRBEEEER X
R REHEAR L BEEGR R AT R E E6 BofTiTEEEx &
AT By 2 8 BN o ¥ BRI A R4 Russell f £ 7k 2 Bk R 3RAD A F 20
FAF DURL % AR R W R 2 3 R FEAC B4 IF o ARUE

840" Russell v. Northern Bank Development Corp Ltd [1992] 1 W.L.R. 588 (HL).
841 Ferran Eilis, The Decision of the House of Lords in Russell v. Northern Bank Development
Corporation Limited, 53 CAMB. L. J. 343, 345 (1994).
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FWIR AANFEEREHE (Unfair Prejudice Remedy )

B HEEEZIF T AN ETERERIRE

P BAES R K S BORIE I B 3] ik A S 2 8] B As A2 3)( Private
Company )o & 2/ 8] 48 87 2 2 8] ( Public Company ) H B R AZ #4462 -
BRINZERFAETR A NN ZEEURME MEF FERRELRPTA S —
ZH G RAREE AN PRRENE R R HE - 44 A
WA LR EABNNEEZRBR )T EFRENZER—FLE TR

R 4R A BREE TTRRANERZZRATREELALETAGIZH
B R - BARAS RN IR & X RAF LR 5 e Ry R Be i E N
FFEFVXART ERAEBEEN riEmBH NN ELE - RREZ
Fgko bt M AR T ERALNE T PERRA S B RME L FRE - FH
BRTRABREHED NN ZERHIRBES  EMANFRED BB R - £ O H
WRERANFRET  ARANZRRGFRBRBER S THE EREZ T KR
H 8] 5 AR AL AN 8] Z AR R AN SRR S G b B R R X O BR8] 0 A
HINARNNZDIERR B FARTEFARRE G EETAZMA LR

843

X AL AT & @k LR R AR XA AAN AR X B Foss JR R Z R4
PR MR RRACHEINGE A —TREZRSG] TR B RAM B4R
B LA AR RS e Rk B BRABRE R R AHIFRIE - HRAKR GG
% BRI AR SURRALIF R E M R AR Aoy R A — ¥z
B RBCEHIE - Msb ) B B A BRAT B A 2 R 1R BB

842 See Companies House, Companies House Register Activity 2022/23, Table A2 (Jun. 23, 2023),
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1165
558/Companies Register Activities FYE 2023.ods

843 HANNIGAN, supra note 704, at 431-33.

844 Hicks & Goo, supra note 705, at 399.
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#£—8 /E#-FA$ ( Just and Equitable Winding Up )

FREKERT T ARG SRR EFZATIRT » 50 38R 56 E BLAT
FZARETF o A a) P OAARRL o SLIRAEFR T84 B the Joint Stock Companies
Winding-Up Act 1844 » #8,] # 3% the Insolvency Act 1986 section 122(1)34° - K

IR ZAEBEZISE R EZBWHAENRRNSTANERZEL » KR

¥
ERIERE  LHEMRGAH LG - Bh MR ERDEHFRZ
KA NG MUERNESLE " 2HEFNAA (M NP HREMT - B
FTEAE & RN N8 LB MALENH EXP] A FHEA HR o g&
B R TR B E AR T AR 5) 15 o 455 % the Insolvency Act 1986 section 1273472
R - S E NS XA E X R 53 AR ERNRIRZ B E - W EAEA2
BRFHNNEFEHZEF BB RF 2T ALAER LR FHAM R
¥ section 125 )P 2 MR - AR E AL AT A LG - WAL RFR

o O

¥ =H EHEITHZHEREF—the CA1948 Section 210

B

WE

e IE AT P AR ] B 3E SR R R AL D BOR R L R Y B 48 - Cohen

845 See the Insolvency Act 1986 s.122(1)): “A company may be wound up by the court if— (g)the court
is of the opinion that it is just and equitable that the company should be wound up.”

846 DAVIES & WORTHINGTON, supra note 267, at 744.

847 See the Insolvency Act 1986 s.127(1)): “In a winding up by the court, any disposition of the
company’s property, and any transfer of shares, or alteration in the status of the company’s members,
made after the commencement of the winding up is, unless the court otherwise orders, void.”

848 See the Insolvency Act 1986 5.125(2)): “If the petition is presented by members of the company as
contributories on the ground that it is just and equitable that the company should be wound up, the
court, if it is of opinion— (b)that in the absence of any other remedy it would be just and equitable that
the company should be wound up, shall make a winding-up order; but this does not apply if the court is
also of the opinion both that some other remedy is available to the petitioners and that they are acting
unreasonably in seeking to have the company wound up instead of pursuing that other remedy.”
ORI IAE T A N BT MR R R G I RICE S R L E R A AN -
HMLH EZF w3 TEEBR MUK © § 580 (2002) - 2a BBz M ) (2 R*®
S E )31 4% 189> B 185-189 5 45k K&, (2007 )» AT#83: 241 > B 86-91 ©
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Committee /£ 1945 42 7T —HR%  HHARALX PO BB REREBZ
HOUTF o BT LA 2 MOBAG D0 o B & > R A0E R4 N 47T AR L2
TR AEIRTRAEUE R B AL AR R AT4R T - T 3R M e ek s KRk &
AR E L BRFPEARABETH B BREMM - EMAMEE FIHE] AR
PRz il & % ; $# T Cohen Committee 2 £ 3% » the CA 1948 section 210851 5%
P TAEATAE R AN 8] 24T By A% R R 647 % ( Oppression ) B » B% 243 A F Kiklx

BEE & e T AT RO -

PR HEK section 210 -4 T AR RAE | B JB 16 4T A B ATAF F A X BUEH 46

B EAF LRI AR B i AR 2 BB 7T H AR 46T o K A7k
B section210 X T MLRFES X, - B - Wikt 3B L RE > section 210 414
AL By N EBTF AR Z B RT R e 2 R EAARESOR B R A1t
BHEWEBETRAZBXBATE MEAE L MEFELAEHEFAHRZE
P A5 5] RARTB M ARIE o KT 0 SRR AR RIE 3] section 210 BF - 5L B
BA o B) P By Z AT By SRR B R % B R 0 0 BAB SRR DAL AR DL T AL 9]
e NERSFZI L B —F AR EEARGTERIF TR RZIE AT
12 E » K mAsHESH RIERARIE section 210 H53% MRk R dhin A H 1038 % W id ik
DA Bt B2 BUES? s LR B HME R X AR AR B - PR R AT A B

830 See Generally COMMITTEE ON COMPANY LAW AMENDMENT, REPORT OF THE COMMITTEE ON
COMPANY LAW AMENDMENT (H.M.S.0. 1945).

851 See the CA 1948 5.210: “Alternative remedy to winding up in cases of oppression.

(1) Any member of a company who complains that the affairs of the company are being conducted in a
manner oppressive to some part of the members (including himself) or, in a case falling within
subsection (3) of section one hundred and sixty-nine of this Act, the Board of Trade, may make an
application to the court by petition for an order under this section.

(2) If on any such petition the court is of opinion— (a)that the company's affairs are being conducted as
aforesaid; and (b)that to wind up the company would unfairly prejudice that part of the members, but
otherwise the facts would justify the making of a winding-up order on the ground that it was just and
equitable that the company should be wound up; the court may, with a view to bringing to an end the
matters complained of, make such order as it thinks fit, whether for regulating the conduct of the
company's affairs in future, or for the purchase of the shares of any members of the company by other
members of the company or by the company and, in the case of a purchase by the company, for the
reduction accordingly of the company's capital, or otherwise.”

852 See DAVID LLEWELYN JENKINS, REPORT OF THE COMPANY LAW COMMITTEE para. 201 (H.M.S.O.
1962).
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A% £ 69 ( Burdensome ) 3f %] 49 ( Harsh ). i JE4£ 4 R -4y ( Unfair ) > ; B
— BT AL R HERBEITA BMTZX  BITALBRGEAVEERYE
Wik R AR S o sk AR X AR RRAE ) B RAEH% 5] section 210 B EER £
TRk EE AR T4 36 F0 o £F R R EIETIZEEMD

R FEAT B -

# Scottish Co-opreative Wholesale Society Ltd. v. Meyer®>— & ¥ » J& 4% 4834
@3 3| section210 M J&4F A o 3% £ F » Scottish Textile & Manufacturing Co. Ltd.
( LATF ff#4% & Scottish #5%8k 3] ) A4k % Scottish Co-opreative Wholesale Society
Ltd. ( LA TF fi4% & Scottish 2 3] ) ¥ & 2 Meyer #2 Lucas 3 [5] a 3L ° #% 4 Scottish
28457 Scottish &N 8 2 5 Bty » BEGZ L EFEARLANIEFE
JB % Meyer 2 Lucas R AR NG XL EFHMR - AETRHTZT TN EFE
¥ A EAREBERR BRREHFTEE BATE ZHFTIRAZHEN L
Sl EEAARM R E 2B A MRS Meyers #2 Lucas 1547 45 A 3bIB R4 K -
& 1952 F1% 3L R BUH 35 7T 352 4] & » Scottish 2 3] 3% & % 4§ Scottish 45 % /3] 2
(5 A G0 PRI A 7 EE o suiT A ERAE Scottish 458k~
3 X EAEFANARHR > HRNGAAFAH AR ZEATFHILRE T BIERSE
ZHBXABRE o REFEKIE the CA 1948 section 210 3F K7k B AF A& 38 € 4L
Scottish 2 &) LA N -FAB A& B B S PR35 A Z Mty > 234 E F > Lord Denning 45 & -
THRRLNEFURE TR X MR AR A R KR I N &) FH 0 kTR
TUNALEB TR ART A= LRREZEFHURESZ T X - B KA
¥} Scottish 2 8] ¥} Scottish &7 8k 2> 2] 7 2 2 X B A 44T 2 AR Z T ARy 244

3 > SLAE RAE B ZAT By TR AT DA R Y D Bk R BP R 4 Meyers 1 Lucas 2 & 14 »

853 SCWS v. Meryer [1959] A.C. 342.

854 Re Jermyn Street Turkish Baths Ltd [1971] 1 W.L.R. 1042.

855 David Sugarman, Reconceptualising company law: reflections on the Law Commission's
consultation paper on shareholder remedies, part I, 18 CO. LAw. 226, 238 (1997).

836 Scottish Co-opreative Wholesale Society Ltd. v. Meyer [1959] A.C. 324 (HL).

231
doi:10.6342/NTU202303374



RIRIER NN Tl g X BRI R 46T 5 M4 0 Lord Denning 33 2 f& &

F P R VIEEE AT DA S AT Z AR MR A A Z R

S

£

I

B AAFRERBEFEZE I the CA 1985 Section 459

el

 RIERIZFF

RE3R3] 7 section210 2 R B ¥ ke fe 8 A b 4% A% %% - Jenkins Committee
1962 F3RE T — k% - K& b > HERZES @ EIER section 210 2 i A
3% o T X s section210 X B A S R ER O BRKRMAEL > NANRKREEH
EFS IR R ERBEZR L BB FRLSNAREZFHE FaPEE R
RAME B2 F I LB HI RN TR EAT A A E 8% 2] the CA 1980 section

75882 x4 5 3t N A G442 the CA 1985 section 4598874 A -

A #EZHE—FNPFEE

R 4% section 459 XM E » RN EFHMREF AR N FHAZERRZAN S
B R T A @ A TR F RECE « sl E A RRHE > Mot T 44 4
B GAEA N EBITERRTEEREZTHEAEZAZHAGAE RN FREER
R B2 EFHAR  BRRFF RMEATTRZ B K5 B 7B R 2 A
ANEH > VB RIERE S BRRE & AR FH o ERBNFNFRER

b 2 88027 Hk o 235 3] section459 X B BF - BE R LB A N B X AT B B

857 See JENKINS, supra note 852, at para. 212.

858 See the CA 1980 s.75(1): “Any member of a company may apply to the court by petition for an
order under this section on the ground that the affairs of the company are being or have been conducted
in a manner which is unfairly prejudicial to the interests of some part of the members (including at least
himself) or that any actual or proposed act or omission of the company (including an act or omission on
its behalf) is or would be so prejudicial.”

859 See the CA 1985 5.495(1): “(1)A member of a company may apply to the court by petition for an
order under this Part on the ground that the company’s affairs are being or have been conducted in a
manner which is unfairly prejudicial to the interests of some part of the members (including at least
himself) or that any actual or proposed act or omission of the company (including an act or omission on
its behalf) is or would be so prejudicial.”

860 B Py Bk # 7 the CA 1985 5.459 2 /48 » IR4F 5B % 584w (2002 ) AT453E 849 » B 195-

201 -

861 Hicks & GOoo, supra note 705, at 409.

862 Re Legal Costs Negotiators Ltd [1999] B.C.L.C. 171.
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FAFEAERLRHEBES RYRITAHAZIEAFTE RREFARBEARNE
HATH AARTEMANZITANTRERRRLAARANTFREZLER =
1887 the CA 1948 section 210 & K % A —HF 41 M 64 R 1847 & > the CA 1985 section
459 RIR A B — 2 AR B JR AR B ZAT B TRAF AR B R 2 P42 T OB #UE 2 0K
BRSO B ARAEFE—TARTEARATRES  AEXF B F
Jo BFAZAT A FATHN NG AT AHZRBAZE - mELZH R LA A
F o EMAA X —ATHEEERF S FZARE -

SR > 4E4E section 459 48 ¥ 7 the CA 1948 section 210 A7 61,42 6 F &2 4 &
» HAn K ARG o BLERFABP AN » ARV AE NN XATA LR EPE LMK
RZ A 3

section 459 Au LA JE 43 HB o ££ Re Carrington Viyella PL.C.3%— % ¥ » Vinelott J.4E

=

we
m

SEE S UUT AR MR AR AT EZITA 4 MM R B R A3 3]

BTHRRRAAZHE -HETR TRALEHMERZIVERR LY EBE
B PR R R R BT SbAEAT BB RIFE B R N TR ERIE B E n A 5 MAE Rea
Company (No 0370 0f 1987)%6— % & » Harman J. 45 ¥ » ¥ F & R BRI AH 24T %
BRERBEREZFNFHEE B AR GNARRIZEZATAZIDE KM
ERTHRRZIE - AR BREERLEHL A 1989 £45E TREREY . @

R DM R LR N FAT B TR AR Z $% -

- HEIHE—FRZIRERR

BRI N 5] R IEF T AT AR AT BAT A B MRAR section 461568

863 Re a Company, ex p Schwarcz (No. 2) [1989] B.C.L.C. 427.

864 John McMullen, Minority Protection and Section 75 of the Companies Act 1980, 42 CAMB. L. J.
204, 204 (1983).

865 Re Carrington Viyella plc [1983] 1 B.C.C. 98.

866 Re a Company (No 0370 of 1987) [1988] 1 W.L.R. 1068.

867 See the CA 1985 5.459: “A member of a company may apply to the court by petition for an order
under this Part on the ground that the company’s affairs are being or have been conducted in a manner
which is unfairly prejudicial to the interests of its members generally or of some part of its members
(including at least himself) or that any actual or proposed act or omission of the company (including an
act or omission on its behalf) is or would be so prejudicial.”

868 See the CA 1985 s.461(1): “If the court is satisfied that a petition under this Part is well founded, it
may make such order as it thinks fit for giving relief in respect of the matters complained of.”
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B AN ) AR e sbsh s AR EZHAT » KRR FLE=TEA
BE A ATFRRF > BT 2 RS ZAME EHAZRHY < £ Re Little
Olympian Each-Ways Ltd (No. 3) ¥ — & » N3] 2 F E & DUARN S FATH 2B 4

HEFH NPT EFHAERZASE o HE P » Evans-Lombe J.Bp 43 % 3E N 3]

M

B AR A R R B R Rl b o JU

B HlEZXHMB—HER > DIBERRZIAERER

4% 4k the CA 1985 section 459 A F Z A& X B RY B AL 352 MR —EFRE
N PN EHEFLNEE TH S FIAEERIE M ENREBREARLETRE
DEAHEREAZDE HNNAFAEAAZDEURHGEORRMAEAZIZE

ST R X B BRI E 2 R b AR T ¢

— HEREAZIVE —BAFABIHAE

Eh RHAHEHZT LOPE - LR sectiond59 A K22 AE - sh¥ 48
BB B R P A T RE I U d iR IRARAL RO « £ R L EH P » £ X R NFA4T
BHIFCRBT 40 F2 A BRIERAEF BIETA LR ERE - XLARY
REWEN B R B RS T 1540 £FHEE LR NP2 E RS

869 See Lowe v. Fahey [1996] 1 BCLC 262, Charles Aldous QC: “s. 461(1) conferred a very wide
jurisdiction on the court and thus where the alleged unfairly prejudicial conduct involved the diversion
of company funds, a petitioner was entitled to seek an order under the section for payment to the
company itself not only against members, former members or directors allegedly involved in the
unlawful diversion, but also against third parties who had knowingly received or improperly assisted in
the wrongful diversion.”

870 See Re Full Cup International Trading Ltd [1995] B.C.C. 682.

871 See the CA 1985 5.461(2)(d): “Without prejudice to the generality of subsection (1), the court’s
order may— (d) provide for the purchase of the shares of any members of the company by other
members or by the company itself and, in the case of a purchase by the company itself, the reduction of
the company’s capital accordingly.”

872 Re Little Olympian Each-Ways Ltd (No. 3) [1995] 1 B.C.L.C. 636.

873 E.g., Re Macro (Ipswish) Ltd [1994] 2 B.C.L.C. 354.
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= HAANEAZBE A ARETTHERARMZIER
Rk R AFRERFLRS  RERNFEAL) -~ RRELBE - X
BRESTOBp A7 45+ S HE R AR 3 R R 2 3 LRI A K

HEN TR A B E > SR A EFRETE LR ARG ELTREMN
R MANTEEREZFRAEA L SN2 EL2ESHE D RE W
PENAELER L EEN ALY BFITALTRE-FHTHN
ZHLEXBEAHNBE N —FLEXES EMEN) I RRER LR — 22

EZYE

= HEURRFMALAZIBE —HEIRRR

H = 4iqE sectiond61(DIRE TERAREIA R LR EMBRLUGARBEE 38
S EEHEE LA S MEGMER T 4 8] R 5 SR R H AP
A Bty (2B F B o AT RAEAT R TR B RO B A8 R A — R R
e a) BB 2 O ey BOB F B S Al AR R AR BERA 4 3) B 0 4T LM B O R R
ST ANTFZHE - R AR BRENEFZARE R T &V
ZHIPYTRIR Y AR TR 0 AR R BB @K R B AT O S S 2 RUE
Moo ABEBETFRANNZIEELIFRREREETSHRRAZIHEL  MBRMN

874 GREAT BRITAIN LAW COMMISSION, supra note 728, at 2.

875 See e.g., Re Unisoft Group Ltd (No. 3) [1994] 1 B.C.L.C. 609, Harman J.: “petitions under section
459 have become notorious to the judges of this court-and I think also to the Bar-for their length, their
unpredictability of management, and the enormous and appalling costs which are incurred upon
them...”

876 D. D. Prentice, Protecting Minority Shareholders’ Interests: Recent Developments with respect to
sections 459-461 of the Companies Act 1985, in CORPORATE AND COMMERCIAL LAW: MODERN
DEVELOPMENTS 84, (1996).

877 E.g., Re HR Harmer Ltd [1958] 3 All ER 689.
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BRZAMB EFERZBEGARREPRE TR E 4 A BWAE 1994 F & 1995
FRZ G HETBETSBIRAXNTRERBHEZHF D HRRARE S
AT ZAANE) S 8RN TR E AT A B B A BRI AL B T R A 5h 2
FTAUR S B2 BB/ B ARG E R IEREFZTAZIR S RERE g0
1996 b prdt i 2 4R 5 P - EFRIEH AL B 3 — 369 R A TR FE R
W o MY  BEFMRATRZ NN ZABEFERAULE  BAXT 5 B
ZnE R REEGFA R RRTRXZIREZE EZL EFRBZRRA S
MNE) 2 BB EBZ A A — EHL X REHR ARG I T F R
A Z IR 3 B AT LIRS L RIF kTR B B RN A RS MR R R

P 2 AT -

R > sbIBERER T EHEAIREN Bk WA ERESELIRA X

+
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878 See GREAT BRITAIN LAW COMMISSION, supra note 716, at 235-40.

879 id. at 180-81: “We here set out a suggested wording for the new remedy:

(1) Where the conditions in sub-section (2) are satisfied a member of a private company may apply to
court for an order under this section on the grounds of his exclusion from participation in management
of the company/removal of a director (in either case) save for gross misconduct.

(2) Such an application may only be made if there are a minimum of two and a maximum of five
members in the company and if:

(a) the company is an association formed or continued on the basis of a personal relationship, involving
mutual confidence;

(b) before the applicant's exclusion from management, there was an agreement or understanding
between all the shareholders that he or she should participate in the conduct of the business.

(3) Under this section the court is empowered only to make an order that the shares of any members of
the company are to be purchased by other members or by the company itself and, in the case of a
purchase by the company itself, the reduction of the company's capital accordingly, but such purchase
will be at fair value without a discount for the fact that the applicant's shares represent a minority
shareholding.”

880 GREAT BRITAIN LAW COMMISSION, supra note 728, at 29-30.
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o B REFABRTRLAEANZREMNEZMAZ  RUA—FBZREFR

NFZATHMT R ERSE -

RN T LR RHER  EHER GREALN 1997 A0 E 2 ME P 1%
RTAN— R EATRALEIEZR TV HRRAR FE BABZHEHEZ B
¥ o H X 3R E15 E the CA 1985 section 495 L FZ M A » MBA & — 4T A T8
N ) R RAEHER AR T IR I AT AR R AR N REZIT A B
FAT AR A BB R A AR R A R E TR B E 0 BBk
B RSO R AR A 2 AT B MBI 3 A 3 e fp) 2 ke b M R A AR 0% o pbdk R A
AEBAMREMS - Bk ZRAFEA—MERZBAN LR BFAFHA
Sl 2D 0% L kR B %NS YA AR ORI A N2

FF B FFARERZIATAE TBFF AR LETER LIS -

R > N3] 15 E % B € ( Company Law Review Steering Group ) #7542
RECXBERRLEREELR - HEBECHRIINERLY » o AR AZEER
GIAE BRI H B M ARIR AL EH R B A C AL AER ; T A 3R

DNEEBH SR B AN BRI 2T AR AR N2 ITE L

881 jd. at 32: “we recommend that there should be legislative provision for presumptions in proceedings

under sections 459-461 that, in certain circumstances, (a) where a shareholder has been excluded from
participation in the management of the company, the conduct will be presumed to be unfairly
prejudicial by reason of the exclusion; and (b), if the presumption is not rebutted and the court is
satisfied that it ought to order a buy out of the petitioner’s shares, it should do so on a pro rata basis.”
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—RE UKL et AR B iR AR A TN B the
CA 1993 section 17582 I8 & o %4k 38 B4 0 R H K 24T AR AR AT AT
%+ 4o iT B E R section45 F B # AL AEAE ( Pre-emptive Right )+ section 53 2
R AV H AL E K section 129 F BN ERR 5 B RFLAEF - A LHARE
section 175 PR #| 5 2 4T & » A% R45 B 4 LUIRFE section 1748802 | & &1k F R

RATFEEZHE - F52 »sectionl75S 2R AR EELZB etz 2%

-

TOREEABRLEEABRI  AEGRAMIEIRET > TR EFFH IR GBI oA
g o SLAEVE AT A B MR MR X FE B AR B B AT e
WIAT BB — R NTAT A > HE T BRI B e e - B BN R TR AR
FEEERE AREMARE

882 COMPANY LAW REVIEW STEERING GROUP, supra note 716, at 120-21.

883 Jennifer Payne, Bigger and Better Guns for Minority Shareholders?, 57 CAMB. L. J. 36, 38 (1998).
884 Pauline Isobel Roberts & Jill Poole, Shareholder remedies-efficient litigation and the unfair
prejudice remedy, J. BUS. 38, 50-51 (1999).

885 See the CA 1993 5.175(1): “Failure to comply with any of the following sections of this Act is
conduct which is unfairly prejudicial for the purposes of section 174:

(a) section 45 (which relates to pre-emptive rights to the issue of shares):

(b) section 47 (which relates to the consideration for which shares are issued):

(c) section 53 (which relates to dividends):

(d) section 60 (which relates to offers by a company to acquire its own shares):

(e) section 61 (which relates to special offers to acquire shares):

(f) section 63 (which relates to stock exchange acquisitions subject to prior notice to shareholders):

(g) section 65 (which relates to stock exchange acquisitions not subject to prior notice to shareholders):
(h) section 76 (which relates to the provision of financial assistance by a company to acquire its own
shares):

(1) section 78 (which relates to special financial assistance):

(j) section 80 (which relates to financial assistance not exceeding 5% of shareholders’ funds):

(k) section 117 (which relates to the alteration of shareholder rights):

(1) section 129 (which relates to major transactions).”

886 See the CA 1993 s.174(1): “A shareholder or former shareholder of a company, or any other entitled
person, who considers that the affairs of a company have been, or are being, or are likely to be,
conducted in a manner that is, or any act or acts of the company have been, or are, or are likely to be,
oppressive, unfairly discriminatory, or unfairly prejudicial to him or her in that capacity or in any other
capacity, may apply to the court for an order under this section.”
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(BAITHARTITS ) BAEARAEZE  REFEREFR N2 EZHE
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887 DAVIES & WORTHINGTON, supra note 267, at 719; See also WORTHINGTON, supra note 760, at 717.
888 'WORTHINGTON, supra note 760, at 717.

889 See the CA 2006 $.994(1): “A member of a company may apply to the court by petition for an order
under this Part on the ground— (a)that the company's affairs are being or have been conducted in a
manner that is unfairly prejudicial to the interests of members generally or of some part of its members
(including at least himself), or (b)that an actual or proposed act or omission of the company (including
an act or omission on its behalf) is or would be so prejudicial.”

890 See the CA 2006 $.996(1): “If the court is satisfied that a petition under this Part is well founded, it
may make such order as it thinks fit for giving relief in respect of the matters complained of.”

81 Christopher A. Riley, Contracting out of Company Law: Section 459 of the Companies Act 1 985
and the Role of the Courts, 55 Mop. L. Rev. 782, 792-97 (1992); B W25 774 & B L3Rk 4%

sike (2002 ) AT483E 849 » B 199 »
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WA AZ IS 0 G e kE the CA 2006 section 994 (1) 2 » A8 Z AL R
BB FFAQERFRR AT EEZRE BAMFZIRRNOLSATHRA
A5 N 8] Bty 2 4 F AL R8P R 4k ¥E section 994 (2)3* 2 .2 5 Bty L& &
SRR ZEAZERL  wEEFEAREETHEAE  LAEgh kNS
3R AR B EAE A B AR IR RUE 5 B R3E section 994 (2)
BT B R 2 23 A B R &N 8 B BB T AE B B Ak
MR FRE - EFEENL AR AEEASEEENREDIAFEZER
MR 2D R — Rk SUF > Bty ST SR AT AR F) - 4656 R KR
2 B RS &% RIE section 995896, x Z- M B ( the Secretary of State ) & # 4%
By BE AN @ R TR B RO o LI R E B M A A ik R A e dE B R 2 3%
HE AN ) £G5B dwBE 3N 5] A section 994 PR IR R Z A F B AT AR A B E

AME EIREFHOE ; AR IS Hd5d > sbIB M PR Rk S4B -

892 See also Harry McVea, Section 994 of the Companies Act 2006 and the Primacy of Contract, 75
Mob. L. REv. 1123, 1123-36 (2012); Contra Fulham Football Club (1987) Ltd. v. Richards [2012] 1
All ER 414.

893 WORTHINGTON, supra note 760, at 717; See also Atlasview Ltd. v. Brightview Ltd. [2004] EWHC
1056 (Ch).

894 See the CA 2006 $.994(2): “The provisions of this Part apply to a person who is not a member of a
company but to whom shares in the company have been transferred or transmitted by operation of law
as they apply to a member of a company.”

895 See Re Zetnet Ltd [2011] EWHC 1518 (Ch).

89 See the CA 2006 5.995 (2): “If it appears to the Secretary of State that in the case of such a
company— (a)the company's affairs are being or have been conducted in a manner that is unfairly
prejudicial to the interests of members generally or of some part of its members, or (b)an actual or
proposed act or omission of the company (including an act or omission on its behalf) is or would be so
prejudicial, he may apply to the court by petition for an order under this Part.”

897 HANNIGAN, supra note 704, at 434.
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F #B o B4 o 4 Interactive Technology Corp Ltd v. Ferster®®— %& ¥ » k%3 2R
BEBEFANERZNNITHERR AT REFTA( FRIBELEF IR ENFTEH
NEBEHEBEMZEFEHMY ) AMBEFAMAZIRETA (B AZLEHRE
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HREEIRIBRL T EFAME MR L8 -
¥ -8 4% A (Respondent)

WAHAZIY > LREHAT > AUNNEAENMZ S HBRREF
ENEART AAAE A BB FEG L R L2 AR KRTFHE A A8
AT L AT EF 5 2B TSR AZ RS - Rtk b 2

3 Z AT BX RN AFAE B AR ¥ A o £ Rea Company®®— % + » Hoffmann J.35 & - 7512

898 'WORTHINGTON, supra note 760, at 718.

89 FE.g., Re Legal Costs Negotiators Ltd. [1999] 2 B.C.L.C. 171, at 199, 201.
900 E g Rea Company [1986] 2 All E.R. 253.

N E g, Lloyd v. Casey [2002] 1 B.C.L.C. 454.

% E o Shahv. Shah [2010] EWHC 313 (Ch).

93 E.g., Re Tobian Properties Ltd [2012] EWCA Civ 998.

904 Interactive Technology Corp Ltd v. Ferster [2016] EWHC 2896, at 318-25.
905 WORTHINGTON, supra note 760, at 718.

906 Re a Company [1986] 1 W.L.R. 281.
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Abbington Hotel Ltd’'* — % ¥ » £ F A & N5 ki T 3%k E2Ras
St AT A B R R IE NG FH2 AT ik o & Graham v. Every’''— & ¥
ArdenL.J.38 % - f£ 8 &% ( Quasi-Partnership ) /3] ¥ » i R AL R A LB # 1) 3R
HAMEH R AN EHZITA HEGAEN  EMSEA NG T EFZMBIE
123 FEIR B AN B B Z FRBH - MARARJE A ) LR AN XA o R EEFRB X
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FE2 BB E Wik B RIEIT I T AT 2 A% B R RBIR D - T R RAT A

BT ) EFRBIRBZAT R - HBN XN FHREZATS -

N7 Re Leeds United Holdings plc [1996] 2 B.C.L.C. 545.

908 Re Coroin Ltd (No. 2) [2013] 2 B.C.L.C. 583, at 628, per David Richards J.
909" Re City Branch Group Ltd [2005] 1 W.L.R. 3505 (CA).

910 Re Abbington Hotel Ltd [2012] 1 B.C.L.C. 410.

U Graham v. Every [2014] EWCA Civ. 191.
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914

#$=—8 FR2AFEEHRA (Unfairly Prejudicial Conduct )

R 3% section 994 Z L€ » BHAFRIEIEZATA  REFHARATFZATE
ERERZABE  MBHHE—ART » BIFRAREFIE o ok Gracev.
Biagioli®P— £ ¥ » kIR VAU RBHEFAZEFTRMRETRHLE A RA S
ZHR REGRETAHABEARGEEEEd > A ERERT A FZATA ) Xt
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HNTAHRTHRANTFZEE ZRRBARARBRZ I A MIEAETHZ
RAEZV T2 FEHARANSHBERZIGERER » FFALEEA L EK
FfahnEE (Bad Faith ); R2 » ESBARNBITAH AR EAAL ZZE -

TXOELSBEREBLHETEREFAIMANZBE > AT A LN E R

%12 Re Kenyon Swansea Ltd [1987] B.C.L.C. 514.

913 See Re a Company (No 00314 of 1989), ex p Estate Acquisition and Development Ltd [1991]
B.C.L.C. 154.

914 Re Bateson Hotels Ltd, Bateson v. Bateson [2014] 1 B.C.L.C. 507.

%15 Grace v. Biagioli [2006] 2 B.C.L.C. 70.

916 Irvine v. Irvine (No 1) [2007] 1 B.C.L.C. 349.

17 Re Bovey Hotel Ventures Ltd [1981] Unreported.
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918 DAVIES & WORTHINGTON, supra note 267, at 733-34.

919 Re Guidezone Ltd [2000] 2 B.C.L.C. 321.

920 Re Postage & Denby (Agencies) Ltd [1987] B.C.L.C. 8.

921 Re Coroin Ltd [2012] EWHC 2343 (Ch); aff'd on appeal, [2013] EWCA Civ. 781.
922 Re Marco (Ipwish) Ltd [1994] B.C.L.C. 354, at 404.
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FOTH] BE o WL B3 #5 o f&£ R & H Electric Ltd. v. Haden Bill Electrical Ltd®> — %
TN BAWLERFAFTRYANNZEF - FFAANN LR R K EFZ—>
HEBEBAHAZA—NABEELIRBETLAGACELLER LZEE S
BPTABEFALLCKRRME A AZH T EEIG MG BF ALK
R > H AR RBP KB AR B35 A FBRAL © 3% % F - Robert Walker
L] RAZEE LR TFPXTAHREFAZRRE DAL EVING Ry 2R
FRIRBLETITA BRALEETBHEZTANMARARHENERR IO ER

ZHBZZARE W EIREF AR BB -

N~ R #1355 2142 E (Interests of Members )

923 Re JE Cade & Son Ltd [1992] B.C.L.C. 213.

924 See O’Neill v. Phillips [1999] 2 B.C.L.C. 1, at 14-15.

925 R & H Electric Ltd v. Haden Bill Electrical Ltd [1995] 2 B.C.L.C. 280; See also Gamlestaden
Fastigheter AB v. Baltic Partners Ltd [2008] 1 B.C.L.C. 468 (PC).
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3R ) % ( Interests )» 487 A ( Legal Rights ) % - 3 A7 i 2 86 F 42
BEE  RBEEHAERZES R ZAEZHT LS ESEHY ( Legitimate
Expectations ) *27 » 4k #% & #7-F# & ( Equitable Consideration ) **%4£ 7§ ; M A7 3%
BEAY IR R A A ey 3 Mot MR T AR R GRS
BRHRERAAIZYZ T KBERE P b — MBI E R ESED A
SR R ZAB B W ARG ETRRENE LR A ML REAANG) Z TR T KYH
PR R AR T IREZ L BEM LR E R T AN ESHER N T
BN PR TRABE RS AEHERRREF LT E £ —
FZEHF > WTHRRLABAZEFBF AL Z P EROETRIEEENATRE P
Hpp Gz mABamit s R—L N3 X RMEATEE  RIFHEHR
RSN BAITZ N B BB TFAETRAEAARASFZEF B X ZEHRE
BIEE T RBOE 20 B R AT R BRI R AR X2 T R ] 2 33 o 1 3R B Ae

ETER -

HH W THEAFESGERY  TRABORARMZHZ BB A F
A IRBP s TRIREM N B X FEREAARB R R EFAEA LT S 2380
FAHEMAHFRO LR N FTRZBAMHRRE A STHIYE - 4/
BFEANREAEASGESFIMEZXFERX W AR CHTHFAEN NS FRZER
s BHZ BAHEAZAME BSHERAT ARG EREFATEALN X
PR R R332 B JE A X Z R R R PR R B RIEIR GERN T & EHAZ
FOES o Bk XBRECER RS AN PREMEHELELSB N P2 A

BPANFREDBBR RS LFHERSBBRERNNEFTGTITENDZRLZRN

926 WORTHINGTON, supra note 760, at 722.

927 See Saul D Harrison & Sons plc, Re [1995] 1 B.C.L.C. 14, at 19, per Hoffmann L. J.

928 See O’Neill v. Phillips [1999] 1 W.L.R. 1092 (HL).

929 Saul D Harrison & Sons plc, Re [1995] 1 B.C.L.C. 14, at 19.

930 E.g, O’Neill [1999] 2 B.C.L.C. 1, at 14.

931 See E.g., Blue Arrow plc, Re [1987] B.C.L.C 585.

932 JoHN DE LACY, THE REFORM OF UNITED KINGDOM COMPANY LAW 236-37 (Cavendish Pub. 2002).
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SRR T 2R AN Z P 5 VBRSO E TR S BAZRATITS
Mm% HE AV ERRFEAEFADERFRR AT REEZRE ; RN 3)
BRBNNEEL LT NG AR ZRRMERGFLETFZALRMG  BREH
BHEIMEM T EAERRANEFRETHANAAZIEERG AN RETFER
MERAHITE RURA LEAR B R LB N8 ¥ RRHENEERHF R E v

SLE R AT RE AR -

1= Brownlowv. G H Marshall Ltd."3— % ¥ » %0 3 B — Fh4L ¥ » IR &
FHRBVZZAFWHHA  BZAB AN ZEF - ARG FTHER
Pl 2 B3 A% - B F AL AR R R S S — AR R F IR T RRAE © kTR
B R R T S HRRRE T D BER AN TR G E L5 H M e & 2 AT
BT BEHRRNEERBRIMBENANFRETVHBRRI IR ZIEENE
DB RAF AR HEAF I ; AT o FE4 Lord Wilbertore % Ebrahimi v.
Westbourne Galleries Ltd & ¥ PR £ » BN H—FhEL¥E » BRRUEER
B2 E F o ko fe Michelv. MichelP¥— &% » B 38— FHELEMB T
PR AGE N 3] MEFAERE S FRMBAE—FHR RN PFREZATS
RMiEIR R AR R ERGFARE FRUIIZ R R I AR HEFRFL
PR FPTE 2 AR B 5 Al S R RAIESZ L EFXATAHL R B FiEZ

MRl > & Ak TR ik B ) B Sh A B
BN ERRFREEZMHMA ( Court’s Power to Grant Relief )

&R ARIE section 994 AR M X EFEA A2 EHE o LA URT

Aok NGB E 09 HUB 366 3 M AR A 4 A 5 BLRE section 996 (2)P° X R T - ikIRAT

933 Brownlow v. G H Marshall Ltd [2000] 2 B.C.L.C. 655.

934 Ebrahimi v. Westbourne Galleries Ltd [1972] 2 All E.R. 492, at 500.

935 Michel v. Michel [2020] 1 B.C.L.C. 54.

936 See the CA 2006 5.996 (2): “Without prejudice to the generality of subsection (1), the court's order
may—

(a) regulate the conduct of the company's affairs in the future;

(b) require the company—
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BRUATAERZPE B FRAETHNNARREFHZATA AR KR
RN A RTAZMIGIEZATA » RERLBHEFAZRLIRAZAT
B B ERFRMEBERIECZIAUNZ L EREANIRERET RN A
%o FIRFERNGNAERGEREEZART  AEBEHANNZFTE; &k
R TRAT B R B) SR B) 2 H A B RO N B AR B RAT AR Z Bty e

438 section 996 2 X & HR P AR ERZIZIR MR U AETEE P A
WO RIBEIE A AT HENL KRR TETZEBEIEEABAWHES
& RABE AN F AR R F AT A Bty - R AN RAFREE
ZEBEBESHNNFTRAFR  ME RSB NI T BRI B R Z B
T H S o — A ) RUB A ME D SR RIF AN T B H E LA
Z AT A% BB o 3] o LA RUR F R REEIRZ BB I ZATIR T SR
REBNANFTER o NFNE) — A ERRFHRATIHETKER S ¥RA
FREEBEZIETWIEA YR S ARSI L E I B eas
IR AT ZAFARS o MBI RBEA RIS RNV HB R ™ B —

BE AR BB -

w R IRARIE section 996 A 44 BF » RAEE F RN A RYEBAK B EF
B ALRRTREAE 22 RNTIBE o 0L B F BT LR AR N

FEATABRE AW TRMEMNNEFE BT HREH KX F T P B Patten]. 7

(1) to refrain from doing or continuing an act complained of, or

(i1) to do an act that the petitioner has complained it has omitted to do;

(c) authorise civil proceedings to be brought in the name and on behalf of the company by such person
or persons and on such terms as the court may direct;

(d) require the company not to make any, or any specified, alterations in its articles without the leave of
the court;

(e) provide for the purchase of the shares of any members of the company by other members or by the
company itself and, in the case of a purchase by the company itself, the reduction of the company's
capital accordingly.”

VAR RAE S RABRREAI W ERTABON AR I BEEEE o mERZ LK
FlraBNRBRAZ LA M T MPERERELTHRAZIME ST XL AR Z o s3I0 2/ &35
%1 ¥ 54w (12002 ) AT4B3E 849 - B 199-200 -

938 DAVIES & WORTHINGTON, supra note 267, at 742.
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Gracev. Biagioli*®— % ¥ P& » Ik IR AL B A0 E 09 RUB I 26 05 A HE AR B 15 WU Am
LABYE MR ILA CBARBRARRZAEMET S MAZF T ERR
H R IR A AR AN A AR Z RO e T JE BE AR B SE AP R B E 2 K AE
B8 % W HOB 6 o IR o B AR R TR AR 1L B AR A RUB R - B A
HFEN NG BAERRAGFRAEFEREN T AAYARBZ AR HEEU

DI 2 KA R R AR NG e BN FHREZATAR
AONEWER ARELTHERTES 2203 FAHA BTURRANFZHE

A % -

FRIbZIh R IRAT T S AR H ARINZ B Z AME B ROE X BB A AT
BRRFZANARNTRETARHE RAZRE DENMERLFE B RH A
#1232 & o &£ F & C Alternative Investments (Holdings) Ltd v. Barthelemy®* — %
FoOEHAA EREAER BERWBRZZHE - ERFANEIEH 25 C 20
REERE  ZFF o KRR HEFAAMBAFLE » BH44L B URCHSH

PEHRZRHFA - RE B AN C HBETRANS FHREZIATA £ C HIFR

AFEET AR AL - HOLEA I R A S 4

RAo R XA XA A Z N4 FBRRSHRRBRERER EF L RAEZX%
3T R & E XTG4 A B RARAL RN B B AR SR 5 M R 1% ERUE A
FEAR AR R BT P 2 — BB - 4 b 8O )R R 2 B AR 1 R4 A feT o Bp
EEERE o AXATE AN By -

F£—B HBRRAMFRMZHAERR

939 Grace [2006] 2 B.C.L.C. 70, at 73.

940 See also Ming Siu Hung v. JF Ming Inc [2021] UKPC 1; [2021] B.C.C. 438; [2021] 1 B.C.L.C.341.
941 See Re Asia Television Ltd [2015] 1 HKLRD 607, at 55-56.

%2 F & C Alternative Investments (Holdings) Ltd v. Barthelemy [2012] Ch. 613.
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WRARGEKXMB > E—RETAMERZBEABEF B85 RA N
546 E A VAR B IR R TR H] E 2 50500 MR NP2 EROE R E
FrRIZE - % B RBERHZERZEZHEN MBI R AERRZHEY - Rbl
BERMEMEETA  BRAMAEBZTHRELE - EABEFSEHFRPF . ¥R
HEEFERHNNNAHZET RGE RRIF AT ARBER N 12 T 8K
FEEFRE  AEEARN  REFEREFTERBZTANA THRALFREE
FABRZAN B o SN B RS AT A ABOE - Bk IRAEGEE LT £ 23R
B RBGFRAZIFLELERBER N R EREZAER o 40 > 4E4E I RAEZHE N
e B E ARARALIF N B T AT 0 H HEEE R RN TR B
B RRAR € B LB e A EE ) KW sbE B & T 8 0 A A R R AL

FRERNPFRESE I ESRE X E R AT AR -

XRR LR P A iE  ERXRENEHEFLERTEFRARZIBZR -F 4
B RAF A A R NP2 ERE S E T RAER RO FndessmE LR R E
FELERFREBEZMBRET TR ERREAEEREZIAREHNE Lk &
RAEFAT NG 2 A B MAEEER RN TR ERE S EF RAER AR T
oA K 2 AR EREAE » SLILSOB HB Foss B AR E 2 % Bk R A BB E R
LRANFEESBHOFEHE KRB RRFUEAR S FREMEHEFZT RERE
IR BURAL TR AZ T o sbAE I R F 48 the CA 2006 Part 11 A7 88 5 2 3L %A% #f 38 2]
BEHR o B AR SR ARAL IR R T ik IR AR AR RARAL N 8] RALTR IR EY »  F B3Rt

Er N 2 BEAENE ZHRAD s RANFEEREHEZESEL RZ S

93 Andy Gray, The statutory derivative claim: An outmoded superfluousness, 33 Co. LAW. 295, 298
(2012).

944 Jennifer Payne, Shareholders' Remedies Reassessed, 67 MoD. L. REV. 500, 501-03 (2004).

95 See Re Cumuana Ltd [1986] B.C.L.C. 430; See also Re McCarthy Surfacing Ltd [2009] 1 B.C.L.C.
622.

%46 E.g., Stewarts (Brixton) Ltd, Re [1985] B.C.L.C. 4.

947 Shenara Perera, Reconceptualising Shareholder Remedies to Mitigate the Problems Caused by the
Overlap between Section 994 and Part 11 Companies Act 2006, 8 UCLILJ 1, 3-5 (2019); See also
Ziyuan Li, An Assessment of the Effectiveness of the Unfair Prejudice Remedy in UK Company Law:
How Can We Guarantee Appropriate Judicial Discretion?, 7 CAMBRIDGE L. REV. 72, 91-93 (2022).
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) ZmARA S BIE B Ao st B 2 B E AR SUR R R X A B E

B REAEABFRZEAR -

B AR RGP USRI T TR % 54 4t EAA
section 994 Z H| E BB AMBEZ —F L » EfRAiE%E ¢ (Hearings ) LRE S
MEFRE L — EFNEHHHENNRERTEAR - S EFHEHNRREA £
B AMER REBRNFREMEREAMES B GIE RS BWHNMER
Z B RIEF RS RBE LR A ZHFIIMER » BRI R EEF Foss R A
#1 the CA2006 Part 11 ;A F 2R C mEARMFFR  H= ZRBEE—FFER
RAFZZBRAEGHILBRRAR XL ZBE  HR > L4HHAA section
994 N RN ZHFE—FL WNTAFELRKBEITACSAREITA
( Misconduct ) & % 32 7 % 47 % ( Mismanagement )*¥ 5 & 35347 B R ARG
ITAMIFERER GATAHE - LA R NP EREH E AR 8 Foss KA AR E
BGHPNRFZER  RE—TAMRRTAEERTITAR  ZRABEIZH A S
BEMM ML E TR E 2 HAEFURTRIE P T U0 F AL B % H0E 4 4 A 4
At 2 4 BR 1 o B) AR 2R B A R AR AL ARAL IR TE A B R B T SASE AT 2 BE AR S %A 4
FFBE o SRTRAT A B AR RAE A R 15 F RO ] AR 2 ) AT RE AR 2 005 &
%o SHEF A R AR F BB B E A BUR AR B BUR R e —F
o SRR IEAARIE section 996(2)(c)1E A4 BT # & B A SUA KA IR B Foss R
Al 2 AFAP IR &5 o B2 0 B H — PR E > SRR AR K 335 A X 7R 41 section 994

ZHERBEHEG G FBAEEEFIRFITART AN EFERI N A

948 jd. at 12-16.
949 Re Charnley Davies Ltd (No 2 ) [1990] B.C.L.C. 760 (Ch), at 784; %% ¥ » Millett J.345 &5 » #7235
EITAREEREITAZLEY B R ENRIEIEZ BBAITARTATA - MAENREFAZETRIU
ﬁ&vé%A%xﬁzzL%ﬁ,#m BT FEFAZERE T ANHRBIIETA
ﬁ*ﬁ%z* RN HET T A AR IR An A S R GR KRR - RIAT AR Al LB AR EAT
B RBERAGIEZATARTAITALIEFFAETRZIDNES > UENRMFRE R T A ;LT
*?Aﬁ»h SLEF IR B R AT KRR PR EME S EZ T - MABRATEEEREITA
950 Chime Corp, Re [2004] 7 HKCFAR 546, at 62-63; See also Brenda Hannigan, Drawing Boundaries
between Derivative Claims and Unfairly Prejudicial Petitions’(2009), 6 J. Bus. 606, 624 (2009).
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BEZREEF MAES MK » EMRLAKRIE the CA 2006 Part 11 At = 48
MEEZ AL EZFDIHBRET AN ZRENZ S REITAH AT EBIFIRMR

BRUABREFEHUGRRZEREFRF L - EABEFL BT RT -

HAEA S XRROPLERE A P ARBARRZ AL fERIEET @k
VB E H R AR 20000 A% AR B N SLAK BR 2R TR E OB B R AR R AR AL 3R
I o ARG o 3 DR N PR B RUE B B A R RARAL TR A s A 1 —
W R AT F BB B AT By L B AT AR Z M B I B B 5 F R AT AR E R
BHERA T2 RBETH AR RARER TR EREH LA AR
#E o DF RN E) B REAT A PTAF Ak R B ERAE > ik — SR ARMFFRL

BB LA 2 0L B T RN PR T RO R AT A

$-—8 BBBEREHFHIMZMAE

TEFERUNWBRAMEAZET R RRRA LHN EFHURAE
B o AR s MG S RER BB ZATAR B RTHRRATFRETE  ER
W& B RE M@ section 994 & ik B F A AR B2 KD - o RIE
section 996 AR FIkfR X R M EMMR » AR AR PHEHAIAREAENREE

PR AR RIE > AR EH IR PERGERRIHIE T REFE L RA

955

$£=8 HNELETAEKMEZRA

91 Perera, supra note 947, at 28-29.

952 Jennifer Payne, Sections 459-461 Companies Act 1985 in Flux: The Future of Shareholder
Protection, 64 CAMB. L.J. 647, 676-77 (2005).

93 ot Clark v. Cutland — % F » 3t B L3k RBPyE A A T the CA 19855.459 % §5% » R 1%
34 M RAFAGE A section 459 i A0 E) PR RAB EFRIE - RESBERMEGL T ES
A AEBEE AT SRR R AT A Z R R AR & A ko 3] E R AT o LR LM E AL R AT
12 EREH BEAE B IR R TFRZ BRI - EMRT DB RE B RHEERRE o See Clark v.
Cutland [2003] EWCA Civ. 810; [2004] 1 W.L.R. 783; See also id. at 676.

954 CHARMAN & DU TOIT, supra note 737, at 346.

955 See Atlasview Ltd v. Brightview Ltd [2004] 2 B.C.L.C. 191 (Ch), at 58-63.
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# #% the Insolvency Act 1986 section 122(1)(g)*°2 A58 » fL 5% 30 & FREL AN
S) A B B ST P 2 32 QBT AT R R AR 8] o 3 X ARAE B o AP AR R AR
BN BRI B B E AT 0 HAT & 2 B 18 U 56——the CA 1948 section
210 A& & A3 A 7T A AA R Z B RIEHE s REFR AR EREHREEINEL > Rl
BRI ABEARRERELEE MELAABEFEFHE AT AERMZZH
Mo R B AL » BH FH T THER 5% 2 R BRBH e Z AT R B4 #b

BRATR AR R HAZ R E AT - i B g AG R Rsg R ne) EAERR
Fe AT AAR T 2 A0 - A AT AR 8 e A R AR F OB WL AR

B B4R T AR N 5] 2 B8 o

— RO FREEZBECENEREFRAFARZIFEAANFT X FRE
PR ¥ o BR TR AT B 2 48 & M IR B AF DAAE 2 38 8 84 BB 338 o LA4E
P AR B RS B R B RIFREE A PR F X 86 Ay o 5] FRARE R B UR IR

My bl mAE B g FERAER - B Z MR G 05 B RN T2 ERE R E
WA TARREIEREME AR N GAEHFREN BRI ERMEN T RANRBARE
RZAKAE » MRAFRFRARTRE A S - &% > the CA2006 I RImMEHER

BexE%  WABATETRBENRENLEFZREN -
F=f IR —BARAFTHARREZIATHEER

RAn RN R EAN B 3 B A AT R RBE B R TR & 0 A B R AR 3Ran s
HEVD MR R EHN R RME R E 2%t RAHF S THRABR w42

956 See the Insolvency Act 1986 s. 122(1)(g): “A company may be wound up by the court if— (g) the
court is of the opinion that it is just and equitable that the company should be wound up.”

957 See Re Neath Rugby Ltd [2009] 2 B.C.L.C. 427 (CA), at 102-07.

958 CHARMAN & DU TOIT, supra note 737, at 346.

959 GREAT BRITAIN LAW COMMISSION, supra note 728, at 9: “a number of other amendments should be
made to proceedings under section 459, notably that there should be a limitation period in respect of
claims under the section and that winding up should be added to the remedies available;”

960 CoMPANY LAW REVIEW STEERING GROUP, supra note 716, at 121: “The strongest argument against
allowing the remedy under section 459, which on balance we accept, was that the ability to include a
claim for such a remedy risks endangering the viability of companies. We therefore conclude that
winding up should not be included as a remedy under section 459. If it is to be sought, safeguards
should be applied by insisting on a separate winding up petition.”
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P AAT BP A 2 & o A AR RARAL IR0 LA R B SR o

SR RARAL TR Z 5 A B R BEA B RA TR 2 RS A H T
SR o BEAABA LT @A RATRTY  AAERFAEERERAM S HRRA
Z IR HUR A B SO R I RATAE AR 8] SR AL R 5 4E 2R the CA 2006
Part 11 BApg Uk 2 77 KRB AR R 3 38 75 AL 33 A& TR A 7 SR AR R 3 248
RALFFRZHE  MAETHEEZ R @ LAR AR E FHABE Foss R A 232
A MR AR T AR AE o eAE IR A AR B AR R AR SR 2 3K A8 L o RE AL T4,
RARE BEBRBAET  FRERGCHN S ERRZIEABITEEREL T » B4t
BN NI S BREARERATR FE5— AR AL RATF AFRAL I Ao
PABGHE 5 B T 3E & B R T B RARAL IR X AT RS L) AE T A B4R D0 £ B0k
2k MEZENRRFIARMFAMAEFT R RAHAEILTE =

W e

PR o A XA B the CA 2006 Part 11 4 B# AT F B4 IR B T #73RE K
RIEFEBAZETEAME - EAINE > REBTHNERRAFRRDZ ZHR
#LABEZHF RERKRGEET & e LK IR AT 7 A RIBACFAZIR
W AR TR I B - PR AR R B B AL 7 S S SL AR R A B 3F X RAL R an 2
Mk REBEER—FF REFL A Aol F L H] 0 oA f B ATRALIRIN M
W otk EBER X AR HE R P X AA SR MAXRA - BB AL Part 11 AT

PR3 Z AR EEMIR > TREKRBHNARARERESEEI F AEEHE - L
section 263(2)(a) XM E F - QN F X HBMA B WAL BUAEA TR FR—F

ERRBREARG K L ERIREIERF S A ERAERE
HEBZHR A FANEBERAFRAFRALFATHE2AHE—FEMF
PP fido bt & 0 BOE B WA -

ST R BN IS » AXABEABENAE THEZR - EHRBET
BHBRRRAEFRDZENA NS v ANRRANIMAARLOMY
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ZFR o RRRRA] AT AN 8] R T A AT AR B IRIF IR AL B B R v SA
T RER O BRAEFERVAMAAZIET RGN  FABHN EFRALAHE
IR s B RRAF AR ZAAR R ER - SR A RIER AL AR

WhARE &k BFRRE XN EHREZATALE AN RER  RRIFHE

B R AR kB R R A

s

B -

HEEHNRRAZEIFRZHME R EE AW RI NG I RIE R
PR ko N B X TR R ZWRF bR BHZ A B M A
T EFAMF RIS A AR BB EREZIR > REF e BT
FRECRBEEHNFRMAR L2 Z R AR RSN E —FREH > 282 FE
FRAY LB — B RILAE R~ B RN 5) Rl 2 34 » BUR UH WAL RARIE F 4242
REEFDZFR FERIZAR - RARE  §BARTRRFUERAHRE
iR HHR A ARUE X AR TR AR RBET MR EAREE
RRERAMERZMF KA BT EARIBEZITEHRAN - A AXFER

% BUR R M A2 & B AR AR A Aat e AR R A B AR R AR AR X

R BT AR BEHRS EEFRSHMRHENBRREA LT RY
MERE > KA FHREZATHAARSFREBRRZEFH  RRFUARALL
IR AR - HEATE  FED AR T ERERREHAIRTIMAEFE
WA TRFAZ MBS AT TR RN Z BT RERTE HHNMRE D HAER
WHEZABEMET  AXULRBERAE S S THA LM MG 128 4Em
MANF R T R RAFUAFILE EFRABE TR M HAE > AXUBRIT
WERARBAMSEE NG T S BRRED B REZHF AR RN E = FA7
N NBEAEHEEY AN Z S HBERE DB R TR
FERFE S EZEHZAIN MANFREREREARE T D B R — B8R

Sz ME EMFQEREFANFREEZINE  BFRERABRTHS S ER
o KB ZANTFZ AR E R R4 12 BB 3] o A AR
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FAREHRRE AP B S R E MR A 2 A 3 > R BB 2 ) %
R 25y FHA L EHBEH -

X AF B TR AR A T B 2 R 3 B R A MR SRR R R AR
SRR Z AR 5 Bk SR B R S ARA U0 1 A B PR R o
RZ VAR Z PR T L RA Pl — e MM AF M i EANSE L
B RO BRI 2 KR MR E S R R A R B RN B IR R M2 H]
R L T S B S BURA B R AR KR LR Al 4R 3 sl

A — R EZHIETARE
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EANFE RRAB Mz EY kR E2ER

Wode A F ZFHNRBAEZRA TRAEBTATE T HINRRMEZENR
TR AREHE LA A RRZR > B AR A LA R BRI
2N SRAXFUEREEZFTZNETY  FT4A HREZHNRRAER
DNZBBROCRITZAE  MEAH—BEZHETHABE LR WAIAT A
IR REAR M LA ATRT - St KRB R BT A8 B X 3Lk sk -

2—8 ABEFRZIEFEREAH
F—I NEFEF—BRREALEIZREFETELEAR?

2N 8) k] M IRAT X R € &4 £ & ( Shareholder Primacy ) % F ¢ & £

% ( Director Primacy )» B AT & — &3 o £ B2 @R LA 77 2 E R O
NEAECRER AN ERCHYBa N XFEFGTEMER-UATHMRELEL S
BBk AT EFRZ ZTAMLEL o B b BN N 3] RE A 2 4938 45( Nexus of Contract )
2WHE  FFERAYLEIEMRZIRIEA MARS RYREZ T A —
FHRNNEREZAN S AR EFHRARBAH A AN EMBERETRKR
84 % #& A4t ( Shareholder Wealth Maximization ) % B 4265 » K e fe B 3t — H
FXAAMARMBN EFEMIEMR G KL EFTLLRR G ELAEELHEK

®mi&
R EMRTTZEERRIREFRZRERE > ALARPRE  ALAE

%! See Generally Stephen M. Bainbridge, Director primacy: The means and ends of corporate
governance, 97 Nw. U. L. Rev. 547(2003); Contra Lucian Arye Bebchuk, The Case for Increasing
Shareholder Power, 118 HARV. L. REV. 833(2005).

%2 E.g., DEL. CODE ANN. tit. 8, §141(a): “The business and affairs of every corporation organized
under this chapter shall be managed by or under the direction of a board of directors...”

963 E.g., Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985).

964 Stephen M. Bainbridge, Director v. Shareholder Primacy in the Convergence Debate, 16
Transnat'l Law. 45, 51 (2002).

95 A BAERE A F B UBRZAR L AR F3R o HILRERA I P AU R E X HF AR A
e aE2EAE - B A8 M F3H 2 > See STEPHEN M. BAINBRIDGE, THE NEW
CORPORATE GOVERNANCE IN THEORY AND PRACTICE 57-72 (Oxford University Press. 2008).

966 Stephen M. Bainbridge, Director Primacy, in RESEARCH HANDBOOK ON THE ECONOMICS OF
CORPORATE LAw 18, (C.A. Hill & B.H. McDonnell eds., 2013).
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97 See KENNETH J. ARROW, THE LIMITS OF ORGANIZATION 68 (Norton. 1974); See also Stephen M.
Bainbridge, Director Primacy and Shareholder Disempowerment, 119 HARV. L. REV. 1735, 1746
(2006).

98 Automatic Self-Cleansing Filter Syndicate Co Ltd v. Cuninghame [1906] 2 Ch. 34.

969 See the CA 2006 s.171(a): “A director of a company must— act in accordance with the company's
constitution...”

970 See the CA 2006 5.20 (1): “On the formation of a limited company— (a) if articles are not
registered, or (b) if articles are registered, in so far as they do not exclude or modify the relevant model
articles, the relevant model articles (so far as applicable) form part of the company's articles in the
same manner and to the same extent as if articles in the form of those articles had been duly
registered.”

97! See the Companies (Model Articles) Regulations 2008, 2008 No. 3229, Schs. 1-3, Regs. 2-4, art. 3
(same for both public and private companies): “Subject to the articles, the directors are responsible for
the management of the company’s business, for which purpose they may exercise all the powers of the
company.”

972 See PAUL L. DAVIES & SARAH WORTHINGTON, GOWER'S PRINCIPLES OF MODERN COMPANY LAW
487 (Sweet & Maxwell 10th ed. 2016).
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%87 COMPANY LAW REVIEW STEERING GROUP, supra note 716, at 115-16.

988 HANNIGAN, supra note 704, at 99.
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