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Searle (1995:39-40)
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...... the collective intentionality assigns a certain status to
that person or object and that status enables the person or
object to perform a function which could not be performed

without the collective acceptance of that status.”
(Searle 2008: 32-33)
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4 izusE 1 Searle (1998: 129-130)
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15 Searle (1998:130)
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16 Searle (1995:34-35)
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- RRIER/ BRE
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= M H ( Sovereign ) iy [ co;pmapd ) HE IR " ( habitual
obedience) - fil# (sanction)t :*%w@pﬂi?ﬂfg URLRE > Hart T fEfios
FRL- W [&%ﬁﬁrﬁiﬂ (socm ru1es) Fﬁpﬂﬁaf ; TJraAthEl”ji_ i iy
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I RLE e lFﬁfiﬁilﬁﬂ O T e EIROSER] > PR (YIHRESTR
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RL BN R b#wﬂT Wﬁﬁékwm%’Hmfﬁﬁw

183@?{2%’ AR TS RV EHEIEAR O P PR S R R RO
HL[T&&EC AR PPl 5 0 4 DV e S e %?EJE?I & %&1@%&]%
19 Hart Fgﬁf@%ﬁ*j AP FHEIE G 1 CRLE A =22 R FRV I * .Idl' IS iR "5 e
Pt T e REHEOEITED ) S I I A Il i~ S22 A ORI R [l W g
[iy=!» Hart (1994:52) -
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(EXHICIR SRR N IRNE = Qe R s R e MICONEE Sl &
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(7 5 L L ERP I FNEL -

2.7 [FYEEP RIC P9 B 2 P B PR - (EERIP
R T T — R POTRI SE  HARGR R AR R A
el %T'ﬁﬁﬂﬁ[ﬁ{ﬁ&@#‘*ﬁf FIFREE SR (0 R -
AN AR Y L H g

3.7 F TR H o T a:rr[,? 91 7 Il Gexternal aspect) | HIEHfY
AF{I@I?H%‘EFJ&WH[{ p@( II[ @ﬁﬁl]mt #F[‘ﬁ‘j—l— : E#FJEI”K,% ! T‘j:f&'lfﬁj,j/
[ ~

o A JH'iPWﬂJ(mtemal aspe Qﬁm1¢§) e TR B

33 BRI R L 4 pJ l s + ﬁngﬁ:;f FEE e -
|I 4
[F== el [kl Hart A ’?EF' '—’QFLJ#**[MEI EJE (reﬂectlve critical attitude ) | fI¥

’F%Fﬁu > Hart F§J Lk FSE YD 'il}‘fﬂ R b R TR

cIH;Ht;JEHFVTT” e pJTJmf’j (EEinca INRAS JJ F”%’j‘%u% — LRI
Hart rgitr" ST [ IR PO 2 2 B SR RO POBIER - (LS [ E R
TEHRIFL > PR R T R R S e
s IR [EARR RRDRTH R S 3] S R e

L Hart B0 T RUFHIIOES | fOR g

20 Hart £t > — flafR0ge | 50 A FIL (O] 280 R e #—J-[ijﬁg ELRURIE D) = A P
SR SE R U R AP e TS £ S ORI | RLFY T B Y o Hart (1994:56)
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“What is necessary is that there should be a critical reflective
attitude to certain patterns of behaviour as a common
standard, and that this should display itself in criticism

(including self-criticism ) , demands for conformity, and in
acknowledgements that such criticism and demands are
justified, all of which find their characteristic expression in
the normative terminology of ‘ought’, ‘must’, and ‘should’,

‘right’ and ‘wrong’.” (Hart 1994: 57)

SPECHII S R P Y R T ) BYR (internal point of
view) | g HEHE] > #E [ﬁtwﬁfﬁaﬁ‘/ﬁ [ P 0 (0 P IR (A 7
IRE AR R ES LA Il PR wg&p Céxtel‘nal point of view ) | LR £ K
I (e, = t@ﬁ,d[ﬁ?ﬁ?vglﬁrﬁ ’|‘T+ j@%ﬁ'&ﬁ [Ty H_:"émxﬁglﬁilid )~ FERLE S

RO i ﬁ'mwﬂ@%’ﬂfﬁw“% S
RN A o R (TR ﬁFE?E?EH bl PRI AT RS L
1 BT R RO o 0 B9 4 = 03 - Hart GEERE e 1[RE)
- WS RRY PRI H T /“~?FJFJ‘Z§EJ}‘F*&E§1§EU
B o PR B R G R I R LRV [ R [ [l

FORGE R F e RSP Cinsider) R 17 ¢

PR REPIRL T PIpIAYB ST Hart §Fﬁ%p Jiigg[”%ﬁ?ﬂ[ CUHOTERT - 4]
s R RS I [ o SRL SRS A L O RO U E D
?‘F’IEJ[FISJPJ&E'IW[J o ik Pﬁﬁ@%ﬁ/% &gl%ﬁm@, 55 > Hart Ejljﬂgfiﬁ“%%ﬁﬁ?%]ﬁjﬂ

2 Hart (1994: 89-90)
22 Hart (1994:242)

19



FrPRIVANTEE - 252 (participant ) FRIV[| ri@@f #<< K (observer ) FRIV
IR

R Hart 9] 7 S S u%i/[l rf%rﬁ s D TER
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TRV Bh o7 — — [P 7k [ (internal statement ) & Y 7% [l 2t ( external
statement ) > [*] 7% [fC RIS 2 iSRS T o IR IS - AP A
AP U *E'Fii‘iﬁﬁ'@"? EUARYE 9t riﬁﬁ&:ﬁﬁt@ﬁ IE R B i

s » TS R 2 9 P PR PRSP 2 20 P arfgyes

_”Hll

Neil MacCormick $fi% Hart JHI* |7 B = RUEZIRR 071 1
e Iimtﬁﬁ L R L R R
@F, P L 4P 1354 E‘/Fvﬁ‘lﬂj SR T R
xﬂl[ﬁ‘ i Rk F‘%%J/ 7 J\[Nirﬁlrﬁi& e R B As ) T
i R 7 e R #@",:* Haft 5 {The Concept of Law) &
IHIF’?%LIJU CENP (1ns1der) | @E%HFPP% [t P = PR H Y
= gt R ﬁl_ﬁi:?%ﬁl“?‘fF o *EJE‘JEJI? T IR R ATAVE
SN 2 iR o el W IR Al bl i

Fropr I EfvRL - Hart A o o oL - FEg IO S s s A&
FI EE?EE&F % '—tl}g‘%JE[JF’—?%[TIE[h# fr':)lfgl_‘\‘ I‘l:f:r'r E [[:—{ IS lg[jjﬁ‘ Fr’r‘j[‘Fl'jl ;z_,‘i [’?TJE%
= ﬁiﬁajz IR Al %&J IJIE[];H ) lﬁﬂj‘ﬁfﬁgﬂmﬁyg Elﬁtflg“j:;?v ]
PITe B U AR AL d@%‘ﬁﬁwm*@%ﬁi S e
&’J‘o “t Hart [ J% il [i@@ﬁ_ﬁ S IHE‘/%FZF%WE U YRR LR
Efi%%ﬁj%&%ﬁ%ﬁ’ (APt Hart 4 ~ pugiih > =D ) 2579 i@ﬁ'%’ﬁ oEf
i

2 MacCormick (2008: 45-46)
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1,7\%?5'%%]“["5& E[ J/ﬂjmt }"’[rj[ (+j—§EJEIUF[J g j:glgﬁ‘)

SRR £ (T BRI F AR EIONY ReE  2po
SR - CEPPRE SRS

3. R (397 5P R R R s
AR G R )

Hart FUr ! i 12 W@ﬂ;ﬁ b R <<|f ) PSP PR poET s Fa gt v IR

(el RIS

“.... Of course a descriptive legal theorist does not as such
himself share the participants’ accéptance of the law in these

ways, but he can and shfou-j'd describe such acceptance, as

| ==
indeed I have attempted t(1 do‘nn thls book It is true that for

this purpose the deécrlptwe legal | theorlst must under stand
what it is to adopt the infernal point of view and in that
limited sense he must be able to put himself in the place on
an insider; but this is not to accept the law or share or endorse
the insider’s internal point of view or in any other way to

25
surrender his descriptive stance™.”

(Hart1994: 242)

7 A [ s Hart SR~ 78 R OJEY - Hart S

g, 2 E}ﬁjt‘ A9t ﬁ‘@’!‘ ( nonextreme external point of view ) | > MacCormick 77

2 Hart (1994: 89-90)
25 RIS Hart & 4 ([l > RS BT H o
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EIEA e S SASLE (LT L P e R VR e » SIRCE R
7 RLABLIN R o 2 AAR o MacCormick SR g 2 1 R B FF; &3 1
(hermeneutic point of view) ; * e [fijf:}~ 77 (The Concept of Law) f[I Hart
A ’?r FE RS 9 %F’%F bl AT ﬁy’rf N e %EEHF ( extreme external point of
view) - SEEBIRGTRIRL BT L SAAIOEIR B pErE R ERE
VA1t B > i ant i A1 I 5 B2 B e DRI B e o

TR TIE > I ERE g R L PSR 44 B (theoretical point
of view ) ’f’%ﬁ’wﬂﬁ— FEHIE {3 2 b7 b b ke $hik BRI TE D R
s o (LRLEL 0= 9% IR D i N L AU 5t
R FRRL T RV ri%ﬁ'%m“ﬂﬁfi‘zf ﬁ?‘i“iﬁﬁlﬁlﬁlhfﬁfﬁﬂﬂm%@iﬁé
R e 8 R @%‘:ﬁ@ﬁi N I h E
SV B AR ‘:Eﬁir E“’F‘f” I % F’?'lﬁﬁviﬁ”%'l%%ﬁ‘[ﬁ

ﬂ:{

F[fj = ‘F‘w °

= PSP N ERERA AT S YBR[ Scott Shapiro 1418k
73 ¢ = NEERLER I Ep J@'gﬁ - J\ziFli%—F” Iiﬁlfiﬁ'%k HHEF IJ@%!T[I a
2RURES T ERbi L S SRS AT SRS L
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26 MacCormick (2008:53)
27 Shapiro (2006 )
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Points of View

N

Practical theoretical
/ Non-acceptance  Hermeneutic Behavioristic
Hcﬁ?ﬂgﬁe (Bad Man) (Hart) (Extreme)

I 5 S P D N - R R SRI- TR - & Hart [z
I SVRIAE e F1°5 > Hart RV RIS HIRTOD L% Fehiei el
FREVI P IRV I - FIE RS TR Ginsider) y PRI 1 - i
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B DR S R U EL S RS ) LT PRI T = F‘ DR
SR B JT}%E'%ﬁ’ I’Jé'l’%[”ﬁqi_?ﬁ%?%ﬂ Ifio7insider” o Insider 3¢ £ %t
WE R R AR LR LI R IR foRL e W
TRETAL

B SR LG R 3 7 - RN SRBER
B o A9 T T R I I A S - B SRS - ()

2% Shapiro (2006 )
¥ 64 2E 00 o
i

23



_ﬁ lﬁ
JW

FHIRT 4 F= [ insider OBIRE YIRS - insider LSRRIV
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-
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LA 45 -

3% Shapiro (2006 )

3 Hart (1994: 55) » HEYR Hart €7 F[ Tt (1994: 255) fl1%5. 1 it treats the social rules of a group
as constituted by a form of social practice comprising both patterns of a conduct regularly followed by
most members of the group and a distinctive normative attitude to such patterns of conduct which I
have called ‘acceptance’™ > ¥ Harti_}{j#&tﬂ PG Y5 EEE T ,\Hlﬁ#ﬁﬁvlfﬁﬁ:
Bk TR H {f 5&, 3 THFM;J 1] » {E! rﬁgy | (B Fig TR £ FYEF EOpUEi i S, > IR
Py THIBO S BRI ) (R SRIRT llﬂ/iﬁfﬁ‘xjﬂ JAIIF (2002:55) -
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2 35 3k e A A ‘I@? i
3iﬁmga%¢lmglr,wu|eh* FHhLr ’g 19 (legitimate ) =" L' E ¥ puzplp 1 o

(ERL Hart = PF sk > 2T lg (] STaRE: ur"g 1% > 97 ( The

Concept of Law ) [1¥] "~ Eﬁbﬁ:jﬂiﬂﬂiﬁ[ﬁj'% :

“But the dichotomy of ‘law based merely on power’ and
‘law which is accepted as morally binding’ is not exhaustive.

Not only may vast numbers be coerced by laws which they

do not regard as morally binding, but it is not even true that

those who do accept the systém voluntarily. must conceive of

themselves as morally bound to do-so though the system will
be most stable when theY derﬁ'é In faet, their allegiance to
the system may be baseﬁl on r1£1any dlfferent considerations:
calculations of long-term self-_lnterest; disinterested interest
in others; an unreflecting inherited or traditional attitude; or
3«

the mere wish to do as other so.

(Hart1994: 203 )

[ E e S SER Hart G~ (M7 )50 R0 % S g el
RS S HR > PE R R O BT I g R i

32 Hart ( 1994: 55'56)
33 T SELET, 4 < AT
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BE A el Fa e ke F‘ﬂmﬁi 4J”§J Ml iStephen Perry 745 » the bad
man kL I £ TR B H?I&Hﬁ @ {5 [E 77 the bad man ﬂfjg
EHIHIFVErEE 1~ (internalize ) @Eﬁfﬂi@ﬂzﬁp”;m@@% [RLE T E A
WHERT e S E o R R IR R ELRE ) (R Y IRRLR B
PR o frpy = R PR Perry SR > SN IFESEIRURI T > 0L
Hart [* 2 IRHRY= forf B 2 Perry G bBFRENH TREHEET I feak BEP AL

CINET T

—E l

(R ER B A Tl ™ et P SRSk B RS TR
FETRTCE BV EES Eﬁ‘ (a reason-giving practical point of view ) > ]ET 1 kL

Hart PO |7 B/R> Hart TRipo) | IR bl 78 s B g R

34 Raz (1979:155,n.13) > MacCormick (2008: 49)
3 Perry (2000 )
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* Williams (1981: 110) - P £ There are of course many things that a speaker may say to one
who is not disposed to @ when the speaker thinks that he should be, as that he is inconsiderate, or cruel,
or selfish, or imprudent; ...... But one who makes a great deal out of putting the criticism in the form of
an external reason statement seems concerned to say that what is particularly wrong with the agent is
that he is irrational.”

¥ Williams ( 1995: 39)
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82 Scanlon ( 1998: 366 )
8 Scanlon (1998: 367 )
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% Scanlon (1998: 367)

% Scanlon (1998: 368)

% Scanlon (1998: 368) > Williams (1995: 38; 1981: 110)  unexpected similarities 45 uRLZ '
SR RV e EJﬁ)f SRAE R P RER S = B R SRV o (e L
ELEL: SN EF [ EER R T EE el iV (55 e AT R e b= PR = B [H » 511
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87 24 Scanlon (1998: 369)
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T N FY iﬁ[’[ﬁ”ﬁ%‘% > PRIV EUE . (intention-in-action ) L T 9t i
) iﬁ[’[ﬁ' utterance > ﬁljiﬁ[’[ﬁ' utterance ﬂgf/ﬁlqalgfjiﬂ fl1— f[ﬁiiﬁ'ﬂ LS (condition
of satisfaction) > F| ™3 F'i_ﬁ[%l_lﬂ[[a{ ﬁlji{?ﬂ@‘%ﬁl?ﬁ DIt T
R PR SR RURE ) utterance SRl EARE > PIF > PIRDR - (i
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5 FF Ry b FE AVE S a0 EﬁF iw%’?“/ﬁ’rr,ﬂiﬁ[@[ [
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utterance fIU kLA [%JE' ﬁf/[ T—‘Pﬂj Jil?Tf J J’Fﬁ‘ P gl
R i rinm,ﬂ;uﬂ?#ﬁg i’ ot (5 [H%rrﬁ w H gl PP
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% Searle (2001: 187-188)
% Searle (2001: 183)
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2Raz (1990: 15) - Raz i ™ [pukL behaviour » 7 ﬂ—‘“ﬁﬁ’i?ﬁé?‘ action f‘ﬂf'[ﬁj]&’lﬁfﬁfﬁﬁr’ o
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“To decide what we.should:do we must find what the world

is like, and not what our thoughts are like. The other notion of

reasons is relevant exclusivelv"fqﬁgiﬁdanatorv purposes and not

at all for guiding purposes It Fs pre01sely thls which shows that

! 1
this purely explanatory notlon is the Secondary one presupposing

the other and not being presupposed by it. It is not only that the
purely explanatory notion can, as we saw, be eliminated in favour
of belief in reasons (of the first kind). It is rather that the special

feature of explanations of behaviour in terms of reasons is that

they explain the agent’s behaviour in terms of his beliefs as to

what he should do, in terms of his own assessment of the relevant

98 Raz (1990: 17-18) - “...we had no reason for ¢-ing but we had a reason for thinking that we had
a reason.*

* - Raz (1990: 18) {9 5 ¥ W%t - syl Il SR RLE T IBab v = ot
PP TARIREE - WA
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reasons (in the primary, normative, sense) which apply to
himloo 2

(Raz:1990, 18-19)
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@ﬁ,ﬁﬂFI\JgjggF VRTH T Fomb £5.5! L i J%@J%»\ ( dominant reason ) [fi| [El Hszﬂ 51
BN A T -

%%ﬁﬁmﬂﬁtwﬁﬁﬁmp%%@i ¢%¢ﬁ<mmm
independent ) | AL Fﬁ’%dﬂli%r%'ilm %{ = 8 %EIUPAH—?J’
S A a—wzf fit] 4 faﬂ&w fmw A [
I > P A (R @%:7 TGRS 4y Fl st 1 s £
LT (110 - E:cgm;é (] TR A R PR 4R PR
W TR LY T~ [P RO M TR D R
RGN o ) 5 AL (A N O R -

Hart G2 ELAFE Pl 4 [URL - ity =1 g s pois i 2 E,ﬁiﬁﬁw%%
RO e TR T DR
FTJ'“TIE‘}% (content independent peremptory reason) | [IOfi G~ 4~ » 7 T
e PSRRI [y T PR FURIE ) T A

Ak PRAEHE Y Hart r?itrﬁ HE Eg’ﬂ ﬁ’r_ ’ Fﬁjfhlﬂgﬁ fiY content
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independent peremptory reason » 7 Z[[3E H 4[| FEF | peremptory =¥ content

independent f7E [T o

= ~Joseph Raz # R eph 5 b2 1+

Joseph Raz 7+ (Reasoning with Rules) — ¥ ]I > ‘]‘ i TR R Y Frm
R Il Raz ZEGE EI BT (nature) By R BHHERIEL ST H e =
(Criley

L B S g,

2.???5'—,—@&—‘\ AR '—ig[ r*fJE“EJ (norm) ﬁ&/*:FJE[[J (rule) FAs=RYpY o

l.-'\!

3" fl&"&Lﬁf—tﬂ Ao A J3=FZ,I ?W‘mtlbfpretatlon)

Raz T ) B0 slfferI il Hﬁﬂﬁ%ﬁﬂf g At
U e iy R e B = RS
PR FORBI ) B SR o o T © Raz EHGS LV 11 4P FLRLIS F

B E ol PR e YRR TR TJ%[*FUF

RIS RL 7 B> — [ S RE PR T T LR R

o (ALY PRITEES 5 et R Rl AR5 3 g B 2 & 2 (780 ) 3
g o N ST PR B TJEAI?‘*JHJ’ﬁT T R
o R R R RS (TP PR AR [ R
> SSMAE e ® m e g T - BRI A R 2
Raz JR{ig (] B F BV HIF T &P (opaqueness of rules) - FRfi kL Hi 4]
By IS R o P T e EUEJ gl A AR (L f]
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& R (gap) "‘é‘fgj'[‘%ﬂ&/[ﬁjﬁ—iﬁhégififi;jl T N Fh&éﬁﬁg R
IR 53 S TR (1S 38 5 OB FORIRE < — TRRLE P R (5 s

P~ PR UL ? b MUERPHI (I - B R R
Ay TR IO 2

Raz - ZS{Mp )4 ‘iﬁl’[ﬁ% TR (normative gap) [IUfF I 4B
R P BRI - fif | R ] B R RLE B PR
A P BUVTR TR RERRL - Ry S [IIFERLSS PIRRR pOsEl T Trogl =
BVE IR S 0E R I [ e i 5 [y (SR A FTE I Il R fff e |
AR SRR BB (= EpzEl Il == TR S - PR o P
SRy 0T  R RCEPPTIP PO - Raz AL AR RO
Uz (content-independent just}ﬁcatlon) =

%[5 Raz yF[L Ty = Iﬁfﬁ#%wfﬁw i l’#j f;—r
| =2 |
LA &5 1 <opaquenp1s s dirules 1 A

Y
R ]E‘J’ﬁ 7?‘[ ;l“El*Jk -FI |

2. 41 &5&R (normative gap) : zb;J #i1Y ( normative ) J—[jgriz’?F:‘I
[F1f1 (evaluative) |l fifil ZhaEh -

3. J?&,‘?EH' 1% (content-independent ) : S5} E‘Ui TR
S b B SEEIE ka S

E{\i‘f[ﬁ{%ﬁgﬂf{‘\tﬁ EUFWW’L\/% EEdpL s E J%%ﬁ?ﬁﬁfl » opaqueness of rules £l 87k

£ content-independent f5i{\l » [fi| content-independent ik normative gap V- [

EII[F'J o 120

120 Raz (2001)
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# ¥ Raz ?Eﬁ'ﬁ'#ﬁﬂﬂ&ﬁ%‘ P RV for o B *7&7%%‘33?! AR
(lack of transitivity in justification) o — H&5 > FE{" A TS B BT
Cy - 2Ty %ﬁ% A TR C o P FIRpVRTT + = H T SO pRLS 1P
BRIl | SR ’J‘%‘[‘J”Fﬁ’ﬁlﬁ*ﬁf?@‘f%%ﬂ@ B e [ RV e
TR FLEJ RS g e 1 e £ 5 =5 PIBERET 1 Pz - R
EF*F% ESI pJTmﬁ = I ARV J‘J%"%I’EETWP' ’?97%%}"5\‘?
SRRV SIS I A IR0 SRS AL e R

mf*% RIEol L5 it 2 r?é?u ?ﬁrﬂ FL' s E A pug et

PR R BRSO B R T RO iﬁ*i’f i e
PRI U gy B (make difference) i~ R HIE 3 I
AR FIPCED 12 £ B (tobe reasons in their own right) - [fij T RL®
FREL PUZEEO— A o Raz}{—J [Pﬂfgf FEL [% E‘E (autonomy thesis) | - i
ST SRS B4 R 5 7 rgwl [fkﬂ?}"&.%a(autonomous reason) | S
S P e AR [grﬂ @5@%@ :

=

IR EJEIEI@‘MF‘EJH S Ay SH’F’;L L S ?ﬁ%ﬁ@%@jﬁ’?}
S R R TS B ) I S K- TEI? Raz R0
P TP URLFTRTFORHE RS T Y AR AR - R I
Rl =T *’Fﬁ‘ﬁfrﬁ'l R E EIPRZEIET SURLR T ol BRI éﬁ
Ol CEBVEED > Raz ff s AR T EEMIEEE, o TR )

PR BT 5 o (M Raz fOPSET > R0 - - 18 (first-order)
IR R AUTHEE - B RFen e g P e WD EROEEY SR
ol 28 [PT7 7 R 2 9T B RMATIRRAS ™ SR« SR Sl Raz G~ 7

121 Raz (2001)
12 %%JF?#IE?L“I‘%EE'?%?’ + ﬂ/ﬂﬁ"#ﬁfﬂ“ﬁﬁjﬁ o
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MFEFYZR T (protected reason ) > PR ELAR I AR) #5107~ B | F’*JFB':FE‘L [Edfte f

TEE, e

i AR PR WERA B S B P - W
ol PVRLARLEE BUE IR 6 [Pe LA P S LA b a5 HEHY (Rules allow

_-EL

agreement in the face of disagreement ) 123 > iF%iL; FEER HIH > I ZHEE

O w5 e G I o PR R TR

=5 )= S AP B Il FORERBn 7 — PR il = oA
R

= ~ Gerald J. Postema # ;2 11 2 |
Y

Gerald Postema 5[] Cicero m%;éi@%&b# BHFTRLELAS £ gt M S
LA W ARFIRVBET [ Rl ’Fﬁlnh g (B AT SRR P
OB AR (R H I*‘?lFﬁ-e‘?EiTFi %%ﬁ RLT-5PY 0 PR A
@ilﬂi o Cicero 5l > 2 27 - A RPEARI v i AT L AT PpPFE k-
%% (with a single voice) % M >t & % 1] % %5 o [i] Pufendorf 30
S > B A TR ¢ S S S TS (R
» & N NIRRT VTSR  EEER N T PR BROS R
JRENEY F‘%TU%%%%EW [ AIRPTEER  SRE  PIRARD ERTA R A
[

gl

s

Postema 7 et £5 1§ Cicero ~ Aquinas ~ Bentham ~ Hobbes ~ Pufendorf ~ Locke -
Hume > %|| Hart ~ Raz ~ MacCormick ~ Finnis ;ﬁ[[ﬁ{ (EGARN FtE ﬁé‘g%}‘: , ﬁig FJE"

PR R Rl S o (Rl R E R ehp R E AR k- BREHR

12 Raz (2001)
124 postema (1996: 79)
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WA L X B g AR R AL € 3 8 o [ FIOR TR A LT
ﬁ%“ﬁﬁ%ﬁ@*ﬁﬂ@ﬁ%waﬁﬁ\W@ﬁw&ymmmaﬁ@ﬁ@@ﬂ
- [l T T [ R BRI ) (Autonomy Thesis) 35
it ﬁ[ﬂﬁaﬁﬁﬂlj\ﬁrfﬁ%allﬁrﬁbm@” °

PH%&E = [57: v ERGE OB ERGY - & R v
"’rﬂ/}\' JRE N A= m'_%’:‘]"/\lﬁfhiﬂ. 3 J}/I/r'#g-pmm ; ’«P\El R I £7f§ El a ‘r'} A
AL SR e (35 TR B RS R S T

2 ERH AR XA rUsERBIROFRTEFT

Postema f f 1= 'l‘ikﬁbﬂfégﬁ 2 "[E{--Q:FAJ B

\V

_F |w %_ ( Pre-emption thems) Ixfi.iék@iﬁf[ﬁéjﬁﬂﬁﬁﬁﬁ Iz HEERLT | g
T ST BRI (0 o B R (preciude) v IR
ENS NI ' o

J

3.7 VR Pbﬂ FE ( Sources thesis ) @ 3% H 7| B,E‘Lﬁfl S plvp ZRHBAY F E*Fﬁ

125 postema ( 1996: 80)

126 Postema HiZ[| » fifl M‘/ﬁﬂﬁ)ﬁﬁﬁ = T oi e ST [ ?BFH "

L BHP IR [ ?%Pﬁﬁ I~u05¢wﬂﬁwgﬁ” °ﬁﬁ“3

e R A RS G RO B (L2 MR OIRE R S T

BRI RE ) O BRAA S F I i R DR A %i‘fﬁ“ﬂ W% > $00 John Finnis [ £
S BRI 1 1 l“JFI DRLES VIR TR i ig?i |15 - Postema (1996:

81-82;n.8) -

127 R R e (R ISR R S0 e
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(membership ) fLAZ}! l“’lﬁ? ]fkpirjrﬁq;émﬁfﬁ#/pi* (PR R o PRIk (A
BRI 2P AT) 2 IR PR A A R -
BERET s Ml R S8 RIS R BT FTJI* U o TR T
FEGHORYARE T e E P9 2 e YRR BRG] = o fRpVEFER Y
AR & iNEEEE 7 PRy > AN SRR T (S 1A

Bt 1 7 RIS S B i R Elﬁ@@ﬁﬁg;@%ﬁp@ﬁg% ) I
R RLAR T SRS IR ER gl HELV I R

EUFFOR TR -

T MR b 2 TR R 2 TR A
WL [RUA - PR T AR BRI R R i
CCRE Al gwwﬁiu@ P g IR R 7 i
R T |¢Lﬂ YEEHITY Raz P EdE <<The é_uthonty of Law) [lI{fI=I$HLI
i ﬁ%WEwﬁ¢W@P#ﬁ$m4 ﬁ%#@m&&‘*ﬁ\wﬁw
FOBE A 2 P F“T*F‘f *“‘*'[ F'%HIHIT%@@EW@

S\

B R T L - b § ek hIm ik
il Hart 357~ OG- JRU s PP EORE S T R 1 R P
S IHER R [ PSR R 1P S SRR - PR IR
PR AP EEROL | AL 0 b BRI R FRLE R 0 RLR T
EAATE S AV 2 PR fE e k2 ﬂ}?‘F’IH VEL IS R 5 Y B kL
HLT PRSI 12 9% 2 RS DALY R e B S R T
g = NS R RN ER e bt e S o i
PR PIRSEL IR i 4 BRRL 1 7 o B 20 J%ﬁﬁ‘%Jﬁ[“J”’Fﬁ’F'giE@}Eﬂ’
Vg

o UL 2!l e pm VY o SR [ R
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ST e RRELEL 7 1 (50 B0 7 PR 0 1Y S

B/ xﬁTiii%'*Fll@ﬁ oA ’?J?FpuH"?JE'I@?{E[UPH?T{FHEE e

It = 4 R A #iﬁl[ﬁ‘i‘.’ifﬂﬂ\l‘]‘ Fruf‘ﬁ“ g Elﬁu?‘iﬁ%ﬁi@féﬁ’ﬁﬁfﬁiﬂ
B, = rlﬁ‘v o P Al ril}ﬁ”lrfﬁ*iﬁ JH “%T&Fu » [BER TﬁTur'ﬁF—iﬁJ
FRET 7 B SR A R RE 2

1-?»[ i [& fﬁ'-?-'I{J _ .
i * ; pics
F .Elb':l Jlku-'- -g" "!‘?:!_E-P_
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EX (I /V]‘Tul I R Hartii)ﬁim HIF[JF%%%"? R
Searle PVt Hart Pl ugE Mﬂm%wﬁm AT L
Jonathan Cohen=* Michael Bratman [N% 7k 58 > 11%“%”]‘ gy, ]'ﬁ A P
Gl

T, T Har (ORI RALE ORISR YRR
(the practice theory of rules) | f[I > E*yﬁ a:ﬁj"qf“j T AR AR L R
O AR DR e e
Femt A Il R BT 2 A “‘J]}ld»ﬂu’ﬂiﬁ’ﬁ‘ﬁb SRR - )

-

LU SIS e FEJ%Lﬂwi]fﬁﬂffiﬁiflﬁruﬁy,q;}@l il s o
< AR [ R Fﬁﬁ%& F* B SRS -

— ~ L. Jonathan Cohen # &< & 12 4

nNa

Cohen 7 E Eﬁﬁ% ( An Essay on Belief and Acceptance) [|&72[1F5 [L it Iﬁﬁfﬁﬂ
ST lﬁ? ?Fﬁﬁ DDA EERLS *J%{‘/?&;{*J{"WE':FJ{I—%&J EJ%, Sy REpUEEL
Descartes ?JR#IFEJ%:;HE UEETIY 2% (voluntary judgment ) e #3241 ’*F:F
[l 1REF 2T r F e 1) [ & 3550 = 8F A & (mental representation) [

PR RUEIHF G POIE 2 (1 Hume fIZEERSS PEAIE R @95 S5 )

128 Hart (1994: 254-255)
12 Redondo (1999: 124)
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77"@@?@%”&”{‘% [y = 2h R [H IR IF[’UE\_T [N
&Y e HTEYEL 0 Descartes ?Jgﬁ;p%; ﬁ'[ HI*[J%IJEIEi SN IE T R

Hume [[| = 3=k LiE: “g’JfﬂD <7 (cognitive feelings ) fIvZ [ VEEFE L[ T o

PR = - R ST O D B TR I - T

fol TR ‘] 5 Fi e AYZEME (rationality of belief) Ui {F=24F o AvzEl{E (rationality of

acceptance ) = [ﬂ L B Hﬁi@[}%ﬁi ) |’FI L ?EIEI’E'CET[‘QEEIUFE#I@T » PRL T B
i i -

Cohen TEELSHIY F 42248 Sy GG 08 ) » BH0F SIIRIALEI I
B i/[‘?fdﬁ?%%@@ Ff FH - ugﬁfl ﬁ%’f@iﬁg‘?f FRPYEL I ~ Moore’s paradox ~ 1 &
BaEIN e I;TIFHEJ HEE > T HE ji E"JF%J:[IE?F&E#JF%Z?ED (active and passive

cognition ) [ef]lE p[If Jj{l%ﬂ’”ﬁ: %F'Lﬂn
N\

Cohen FHHI: ' 44 E’*‘Izr}%j J;FEE:'[L”‘ [ﬁ#wﬁw P FIBR I bR
@%&“W%?”@“W & MW&TF#Q TRl RS N A ST
il > [OpRLETEjRRA 1 e w Cohen;c",L ,,31;&5 [fl 3 pALIG- AR p EL Y
filfil (a disposition to feel it true that o) BRI p (L s
FESSRMIE = TRE A 8 R p P RLE e R RN o R R R

B p Ry o

FJ;}'E—A P E]Jik#ﬂal’?ﬁl#y 4\‘;}:)!* F"“ ’E‘-’ pES i-ﬁ)» v 33 p.u,v N fﬁﬁ;ﬁ\‘ Lﬁﬁ'ip (tO
accept that p is to have or adopt a policy of deeming, positing, or postulating that

p) M WTER pn A L AR TN G RET > RSGHMPITIED ~HmE S

139 Cohen (1992:1-2)

B! Cohen (1992:3)

2 Cohen X ERFGEf1 ] Tf{ (normal) [RPTER © 45 P17 sk p fBERLY B0 5 p
%E’FE‘%EFJEU]’HFH&“E% E Fl :g‘[ﬂf*' T R ST PR RE p EE xRN
E_%J PR RLN Ju— TEE f9pUE P FEE 0 Cohen (1992:7-8)
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ﬁ&ﬁﬁﬁﬁ’ﬁ%@{.mpwﬁpnﬂ°iﬁﬁﬂi VY p SREE
c 'ﬂ?} it SR - kL ﬁfigﬁ ~ FERIA Y ﬁ“;{@pg;g .
TRl FERIF T (speech-act) = i * 05 IR - L MV
T L - 32 PSR (suppose) » [HFAL- T MO
(hypothetical reasoning) » HY ¥ qu“ FEREL P 7 EFI@JJE 2“;@ (FRL T3
£ B F YR EHE R A w2 T oo

(commitment ) -

5 [T 45 -5 PR 75 65 3 0 f TR AE 25 PPl oo f i 7 o
= HEROEI IR - 5 PR 5 (S RS AR AL T
HEE] o BT g A D - SRt IR R e - T U
5$ﬂ%ﬁ%wmﬁnWﬁ$ﬁW@%¥@%<EE%T%5%%W%W%
e <y o %’[fﬁﬁll%‘ﬁ#é Cohen RAb L d - B 224 p
PFo B AT AT R X IFT| (.:?:-a% m‘n) Jash i BT
[T e prsd i p r"'bﬁu# e F'H“'*F' S pSALE L S
YA VRIS p Lﬁlﬁf'ﬂﬁ! Vo B UPE FTRUT B P RRATE
AR PO EE s ks 1 37#%?“? HE SR T AR e R
e s PRk I AR E GRS R s
P9 ISR S e 3 DR = Gt G B 2RV -

= AP e fpo pedd@lp s Ve 24P plti< pe

o R AT B I FTRL Y £ T VRS (voluntary ) | AL ARG
& (decision) - P SGRELE VR » {15 QI ALE VRIS > ST AL

133 Cohen (1989: 368) glii/»‘}%’“"ﬂg f‘z‘u%ﬁﬁmﬁvﬁﬁ i{*; #_J_ﬂg@@ , ﬂ;j\:\:iL: P RO
BV - R A IR SR O e B g;&,g;m g4 4RE B > Cohen
(1989:371)

134 Cohen (1989:369)
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re Horf R i1 e » S iniiRe - Bernard Williams $T 2 AH(FIFOE - 199055

P VR b BB ST R 2 VRESS PRI ) 22 38 3 A ot i 9 2]

S FSTEER R DI B R RS PR ALRLIBIV R 2 o EhgS RS T
& R IRESOr g > (5 RES - AW (reality) f9-5RHRE > P
F[% HOPRL FEECECRIAY T 9% NI BT RS %NFT?UF’?FL%@ 2% IF

4 o Cohen F [F=£7, | F: A El@kﬁ;@*f#ﬁ ®T ( passive nature of beliefs ) -

%5’Eﬂﬂﬁlﬂ\ﬂl%~ﬁ'ﬁ§§ F[':j ) W%%g’fiﬁiifﬁj’f??“ FEEE %A ¥
ORI R SRR o DoRLP R O B S sy B
AT B 9 S,»pj E’ET@E’JH FLETE] Eh [~ (responsible and accountable ) fiY

136
o

iﬁm*ﬁt@@“@%’_%“wiﬂﬂ%ﬂw&%“’>jﬂﬁa—
P kBT T R MR - st S 7 2
(all-or-nothing ) ¥ - IWEJH N %—T‘Elc rﬁlh P E[EEE* q i SR
TS P 7mm“*p%wﬂ%$¢’m% O il R
I PHERAIS > oI PHERL T HRA

sty 5P 0 R p ST SRl [
P AR S S S TR S SR o TR T ZRSRL
ST E EE Y Cethical ) Y5 T2 (prudential ) ZEIEH #8250 et i
(RS-

135 Williams ( 1973: 136-151)
136 Cohen (1989:370)
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= ~ Michael Bratman #% £ % 2 2 4

Michael Bratman [i*]‘ i FTJ?B“/‘ [l R kﬂl SRk "?J IEHJ‘ ( cognitive background of

deliberation ) [&f > “JFJ Z(Q ]ﬁ A AP ] fﬁﬁg' ﬁﬁ, J“I[[Eﬁf\“j g

l.— f[—ffl%purl . (reasonable belief) kLT Ak (= (7 457t fY ( context
independent) - it (< [fF Eﬂj[gv ﬁflfﬂﬁfj{?ﬁj} ?Eﬁ}ljxﬁllﬁfﬁl#q! el TIMET
TF‘I'%“" Tfﬁrﬂﬂ (R P Tt $9 G — F: * Al b (YRR
YRR F S -

F‘% IJ]F[ AL p[ﬁrpﬁﬂf A ﬁ ez j{a e py s w’%ﬁ]}ﬁ@ﬂ_gg
3 10557 9 i A Wﬁa@ﬁ Kl LR

4. [ 5 = B e EJ”%'F[J‘F WI (oo . SR o Tl S

RS- R P lﬁ[é@l%ﬁfg{]ﬂm - 45"[95 (consistency ) Z= i€l %
( coherence ) -

Bratman G245 » Hi =5 P50 G 2 RUREOFTRIFY » 2 T RLEK] 7 ! Sl
E'}’?‘Zi‘?ﬁ"gf@@ﬁ&fyﬁﬂ Ev 5 Jﬂi‘j’:’?ﬁ‘lf[ﬁ“ (E'Hlﬁ &) A ELEHLD 9 5 lFﬁ“J'*Fﬁ'
FI%"%ﬁxy_ﬂ [l ™ g U 025 PR pvg - - % ﬁi{ﬁi—ﬁ?’fﬁ
*’#ﬁ%'ﬂﬁpﬁl VRO (S M IR T RIS
BT - TS ERAOIRR S 2T AL A - Lo

jﬁu

;H BANE=AR -1 T&FF”E i IJ]':E

Bratman $Z] » S ESTIN S S T~ ORI O

NSNS

FjIJ}E—’ %vpt ) Eﬁ[ I[—{ I8 IEI J—Ef/l E%;t&_rm ’ ‘F[&iﬁ; 1 B’%[P?FI{EU%%[J[JM [%]l_. =

37 Bratman (1992:5)
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(P fed o S 25 9 1 CARTRH L P o 025 P9 e P 8 2
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HL o SEEOIVE e Tl WA T i - iy T R RVERES R ) PO i R ES
PRGOS B LIRS AR T PRI [E
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KRS 1 25 [P FH0 R0 P i ST IR R - B H - WRLE
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54419 (contextrelative) 1 #5197 gﬁﬁ#wﬁ[ﬁﬁw R 1 P Al b
- ERE TE P BB IR A‘
BETERE  ERE Y po R EPITATIE B0 p o NI 0 Ui R A
(practical ground ) * $i% 5 U\gf@?@%& ( theoretical reason ) filfi’ =7 7t ¥
B o SR F%‘x’ FT AFER EITRE T BRI T RIS
SR Al B R IR

e "EF'I ”iélﬁl SE 4 E% (practlcal consideration ) T

PUPEEHE 5 . 02 PR B

2.0 1 M R B AR %‘fz%'ﬁ’%%ﬁl 7 FL b IS -
31 (e B PO -
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Flp R RIRE Y DRI INR L

Bratman Fgﬂi&@‘ [l 5 E = BRI [% AR R [F“ SAIF I (default
cognitive background) - LHIBJ“?J}?EE 'JJ\_F;%JF" F o F”DL'I[ﬂﬂj N N
W (il EpodRa o (e E%%%F—F” ’F"[:T ?ﬁf*iﬁ[ﬁ*@i[ﬁ?‘iﬁ'?‘jﬁi Elfiﬁ‘gi =
[N %ﬁ%H[%% (posit) "5 ™ A I% EOELH VR R PHE

(bracket) % WﬁJt RLH | Ulf[ 4. ?;xﬁ}ﬁﬂf%ﬁ\/#@éﬁi *J’['Z'*‘?@FT‘\EJ@%%F"J%
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f JQJip”‘fFJ TR E - R RUEROAES -

b
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Ziif Cohen = Bratman f15] (ﬁfﬂﬂ g“ﬁ' R RV 1 A e
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CERR s (0 [ PR R AL 5 ST @R e
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HIRF=PL ] W‘E‘?’?ﬂz[ 15y P3
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14
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2.3 ﬂﬁ i i (normal justification thesis )
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WA S RPN RS PR g S
- S I R Y (= ) SEIBR70 « AR
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3. %id R (pre-emption thesis)
R Fr BT *JUEIT (AR 15 P fer o)
R 7 I EEL Iﬁ'xﬁlﬁi'ﬁ%@ 3 ij@ B FIpA el -
FEEIFT I & 5 Rl i“ggﬁ#ﬁﬁﬂﬁﬂi%%k

| L
Raz }{ﬁ’ 1= 2 A LR s HORBD ) (servige congeption of authority ) > iF%[nJ (it

AR B Al % 63 1 o e e 5 PRI 7o R R e
R SR B 1 REIRS — PRI [y R e
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169 He¥ R £ ¢ Al authoritative directives should be based, among other factors, on reasons which
apply to the subjects of those directives and which bear on the circumstances covered by the directives.
Such reasons I shall call dependent reasons.” » Raz (1994: 198)

703 Y 1Y £ 1 ”The normal and primary way to establish that a person should be acknowledged to
have authority over another person involves showing that the alleged subject is likely better to comply
with reasons which apply to him (other than the alleged authoritative directives) if he accepts the
directives of the alleged authority as authoritatively binding, and tries to follow them, than if he tries to

follow the reasons which apply to him directly.” > Raz (1994:198)
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“The first-order, strength fo_lf a nortlm depends on the value it

serves; it depends on _the strergﬁ,gf @e reasons for the norm

which are reasons for domg Wilat ;[s reqmred by the norm. These
¥

are all the reasons for the-porm exc_e_Li"*those which justify its

character as an exclusionary reason.” (Raz 1990: 77)
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BERAFEEE TR AT A TR &% F MDA F (principles are norms
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legal and factual possibilities ) ~ & RL— 74 ff (~ 7 i ( optimization
requirements ) "FUFI[I L EF SRR A SIS EARERR ORI o PR ST
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150 Alexy (2002:47-48)

81 Alexy (2002:49)
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[ R1TLN| CI+C2+C3 ERRAVIR 1 8 Lg S 35707

'8 Alexy (2002:50-51)
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“...a rule is not automatically trumped when the competing
principle is of greater weight than its own underlying principle on
the facts of the case. Here, there are other principles which also
need trumping...Such principles can be called ‘formal

2 9

principles’.

(Alexy 2002:58 )
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