R4~ 828t tsd
R %2
Department of Law

College of Law

National Taiwan University

Master Thesis

b g 2 EF
A Study on the

Corporate Election of Independent Directors

XY= N Sh

’?ﬁ“ﬁ\ﬁ

Tsung-Lin Tsai

pEREET B4
Advisor: Ching-Ping Shao, J.S.D.

PEAR2E T

July 2023

d0i:10.6342/NTU202302428



it

rmhw BEL g T v x/%”, i X ORI G el RGN T S S 3o ) -

PRI RCEARY AR R AT AT R E R o B LR T8

>

FoRFREN Ay - FRREX IR 8 E - B B anth o £ AR
PR RE{ FHERELY DB o LFFFITLE 207 RAKRIK » 2 AT enfk
Y s LTI FAE it BT - SRR LY 2R AR
KIS R @R 2 BB ] for o 5 onfd o2 ek
T E2 S BEFT AT A A ARRR 2B A LHAPAE T EREF S DR

e S g s s F LB KT

EVREBHI 2 FRFEIHEY IPWARF B ECFLR > - REHET A
HmERNE S G ORAEARIME RO R AH T PR EALRE PN T Y
[SH2A PR RS TRELEAY AF R LFTRENTRER & A2 D
PR BRSO PG R RS T 0 BARY 7 W S ATE

)
a0 R R B RS E  RE B IR MR 4

BR#HeA A ASHasz TRAF X peRa 2 ¥ F BB PN

Gt e E i s A T ECE G OHE - PR EILA U 4 R

Eﬁl <2 o

FEREBP NS G- R BRI RSL 8 Y SRS

WS PR R AT £ B enT > A S G T 8D aF § FEL o B 1810 47

d0i:10.6342/NTU202302428



TEDCFSIANER BB EL BB EAVELER - FELTER - R
AR Rk o e < WTO ¥ v enle B {rin P - AT JLfR AT 911 A
B e s B ALl R A RO KEAFAF IR S

0 Ak s AR - FTRGBFYA AL AL Ao
B #H- BRI e o ED R L FEBAEREX A TRE R
B iEAey TR EEER o f’%f&%‘ﬁ%‘ AR F L FAT T P R BIEILT

FAEBERBIE N &SP AIRR 19 g 2o

2023 # T 7 e o A fEAE

d0i:10.6342/NTU202302428



iF &

BEARGEF L EYRLEL 27 0ET BT TER HRY S F A
EOE b h o A R KB R R R 0 RS S
S U ARk LA ANER CERCER - E IR R AY
FHEPTFTEPEAEFFAFVHPREL LB S A F R TR E

FRel Rk 4ot X A Ed ERFEREREHAK - 7 L FFE
TEREYNA DTN R H AR H PR PR T X BT Y L
Ep ok g P GAATTARMABRE ST X EREFRABTER

FIRE PRI PME > & At AH RN FER

mr; A0 B e ;;Jcﬂf— ;—h = ) éf‘-r » A2 B %ﬁ;};gﬁﬂj\ﬁ/ L’f’]i’}ﬁl ?E%fﬁ(
SRR NLT) A DR F AN IAERTL D R A HEE A
FEOPERS ARFENBERE b EE SRES B A TR

S ERGR L REA BT ARG MR BT ERSRNE

-i}"}

P

N

T DB ER AP E  ERE N EF RO FRILAHR AL E RN

by

N

£
B
FHRTROTEL JBF - a2 LF5 0 FRUAFERTEF 50 7
EREPHEHLI AT ETEGEA LR o s i B EFEHREORE > H3

ZTR-FRAENTEF  ANRENP LY

IR EHRP-T EHER AL ER N AR e
FE2A LARELERAL A HEAL HI BRI IAM T i §
BHE T B2 P T HER AP R 20 AR ERFIRE EEE R
B * FEGEEAR LR Penfa s 1 AEO P HE NS SR 2R 0

B A e B RGE EB A B A N TEE | AT AN F

d0i:10.6342/NTU202302428



B2 B SR HLERBFIRT A R 27 ) AL FE N L bE Y
RS ppik o BB AR L B 2 P PR R A FIR A 2 P
- 8
TRt AR o

SARAPR L A R R o n RS e B R E

—=

T ERE SRR T T ERAEL T I N P ERELHIL ot
ARG EERSIR L BER BRI T T A A 4 e d R R
R E RO S RAFP D F BRI A ER Y LR 2

ER4lR HEARMEEE2 F7 L0 ¢ ae o

1<
F_&
=
Bt
o
‘ -
"
|
ol

RN R AN LE S s I 2l

ML AT ER I AREF B2 EF ERL B ARBEE P IEE

d0i:10.6342/NTU202302428



ABSTRACT

Observing the board and independent director elections in companies involved in recent
management battles in our country, it is evident that the process is rife with power
struggles and maneuvers from various parties. Shareholders often utilize intricate and
strategic vote allocations to vie for more seats, even attempting to overturn unfavorable
outcomes, a situation that is more pronounced than in past director and supervisor
elections. In these director elections, shareholders not only need to expend financial
resources to acquire or hold a significant proportion of shares but also invest substantial
efforts in devising voting strategies. However, even with such endeavors, there is no
guarantee of obtaining the expected number of seats through the elections. These practical
issues arising from director elections are not confined solely to management battles,
particularly under the legal framework of mandatory cumulative voting. The objective of
this article is to analyze the underlying causes of these practical phenomena and attempt
to clarify the relationship between the current independent director election system and
corporate governance. Based on this examination, we will propose recommendations for

legislative amendments.

Through a review of relevant literature and case studies, this article concludes that the
nature of cumulative voting itself is not the main cause of the practical issues in our
country. The real problem lies in the current election method employed for independent
directors and non-independent directors, which involves “combined elections and
separate vote counting.” By examining the shareholding structure and the number of seats
in several actual election cases, this article compares the current independent director

election system with the “separate elections and separate vote counting” method used for

\"
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supervisor elections. It is found that the current system introduces a “game-like” nature
that is absent in the supervisor election system, which leads to the need for shareholders
to predict how opponents will distribute their votes between independent directors and
director candidates. Additionally, luck plays a certain role in achieving the expected

number of seats.

The reason for the current adoption of the “combined elections and separate vote counting”
method is closely related to the prevailing practice at the time when independent directors
were introduced in our country. At that time, the regulatory authority not only mandated
companies to adopt this method but also required the nomination system for independent
director elections to ensure the selection of the minimum number of independent directors
as stipulated by relevant regulations. In comparison, there is no issue of “combined” or
“separate” elections under the full vote pooling system in foreign laws, and the United
States does not have mandatory requirements in this regard. Companies are responsible
for electing the required number of independent directors. In mainland China, due to the
mandatory adoption of cumulative voting by certain listed companies meeting specific
conditions, similar problems arise as in our country. However, they employ a different
“separate” election approach to address the issue of electing the required number of

independent directors.

This article believes that the “game-like” nature of the current independent director

elections may create many unnecessary practical concerns, and it is worth considering

adjusting it to the “separate elections and separate vote counting” model used for

supervisors. However, considering the prevalent “minority control structure” in large

companies in our country, adopting separate elections may suppress the ability of
Vi
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minority shareholders to collectively elect representatives to the board of directors. In this
regard, this article suggests referring to the election method for “natural person
professional directors” in financial institutions and adjusting the independent director
election to a “modified combined election and combined vote counting” approach.
Furthermore, under the interaction between the current independent director election
system and the limited number of independent director seats, it often results in controlling
shareholders occupying all independent director positions. To ensure the effective role of
internal supervision in our country, this article recommends considering the “unitary-
board” system from U.S. law, adjusting the authority and positioning of the board of
directors and audit committee, and potentially strengthening the role of non-independent

directors in internal oversight.

KEYWORDS: election of directors, cumulative voting, independent directors, supervisors,

concentrated ownership structure, internal oversight
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54 2006 Kentucky Revised Statutes - .280 Voting for directors. (Effective until contingency met), JUSTIA
US law, https://law.justia.com/codes/kentucky/2006/271b07/280.html (last visited May 23, 2023); KY.
REV. STAT. § 271B.7-280 (2022).

% ARIZ. REV. STAT. § 10-728 (JUSTIA 2022):

A. Unless otherwise provided in the articles of incorporation, directors are elected by a plurality
of the votes cast by the shares entitled to vote in the election at a meeting at which a quorum is
present.

B. At each election for directors, shareholders are entitled to cumulate their votes by
multiplying the number of votes they are entitled to cast by the number of directors for whom
they are entitled to vote and casting the product for a single candidate or distributing the product
among two or more candidates.
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% N.D. CENT. CODE § 10-19.1-39 (JUSTIA 2022).
80 W. VA. CODE § 31D-7-728 (JUSTIA 2022).
61 HAW. REV. STAT. § 414-149 (JUSTIA 2022).
82 Board Member Nomination and Election, OECD (2012), at 95, http://dx.doi.org/10.1787/97892641
79356-en.
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68 8 Del. C. 1953, § 211(b).
89 8 Del. C. 1953, § 216.
70 8 Del. C. 1953, § 214.
I N.Y. Bus. CORP. LAW § 618 (JUSTIA 2022).
2 N.Y. BUS. CORP. LAW § 614(a) (JUSTIA 2022).
8 CAL. COrRP. CODE §708(a) (JUSTIA 2022).
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74 CAL. CorP. CODE §708 (a), (b) (JUSTIA 2022).

> John F. Coyle, Altering Rules, Cumulative Voting, and Venture Capital, 2016 UTAH L. REV. 595, 601-02
(2016).

76 CAL. CORP. CODE §708(c) (JUSTIA 2022).

T CAL. CorpP. CODE §301.5 (JUSTIA 2022).

8 Coyle, supra note 75, 602 (n.33).

79 4\1,»_]_[?;@?@;.12} a7 ;;;‘%’E; 7% F~ 3 }j
2115 > @ 4e¥ o 5 £ * At 7 et d
§2115(a) (JUSTIA 2022).

80 CAL. CorP. CODE §706(a) (JUSTIA 2022):

B @R R R S G 0 F]pt 4] % Section
o ge Dgrar a8 5 s e @ 5o CAL. CORP. CODE

Notwithstanding any other provision of this division, an agreement between two or more
shareholders of a corporation, if in writing and signed by the parties thereto, may provide that
in exercising any voting rights the shares held by them shall be voted as provided by the
agreement, or as the parties may agree or as determined in accordance with a procedure agreed
upon by them, and the parties may but need not transfer the shares covered by such an
agreement to a third party or parties with authority to vote them in accordance with the terms
of the agreement. Such an agreement shall not be denied specific performance by a court on
the ground that the remedy at law is adequate or on other grounds relating to the jurisdiction of
a court of equity.
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81 William K. Jr. & Young Sang Kim, Majority Voting for the Election of Directors, 40(2) CONN. L. REV.
459, 461-62 (2007).
82 Id. at 467-470.
8 David A. Bell & Fenwick & West LLP, Corporate Governance Practices and Trends- 2020 Proxy Season
Result, HARvV. L. ScH. F. ON CORP. GOVERNANCE (Jan. 9, 2021), https://corpgov.law.harvar
d.edu/2021/01/09/corporate-governance-survey-2020-proxy-season-results/.
8 Matteo Tonello, The Conference Board, Inc., Shareholder Voting Trends (2018-2022), HARV. L. SCH. F.
ON CORP. GOVERNANCE (Nov. 5, 2022), https://corpgov.law.harvard.edu/2022/11/05/shareholder-voting-
trends-2018-2022/.
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8 Universal Proxy, Exchange Act Release No. 34-93596, 17 CFR Part 240 (Jan. 31, 2021); Brian Breheny
et al., Annual Meeting and Corporate Governance Trends in 2023, HARV. L. SCH. F. ON CORP.
GOVERNANCE  (Dec. 13, 2022), https://corpgov.law.harvard.edu/2022/12/13/annual-meeting-and-

corporate-governance-trends-in-2023/#5b.
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Ministry of Justice of the Republic of Korea), 26 J. CORP. L. 537 (2001).
8 g (:£88) F 21
% Gordon, supra note 37, 173-74.
91 Art. 147-ter of the Consolidated Law on Financial Markets (Testo Unico della Finanza, or TUF).
92 Art. 137 of the Spanish Ley des Sociedades Anonimas.
% OECD 2021 Factbook, supra note 41, at 158.
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% CHARLES MARVIN WILLIAMS, CUMULATIVE VOTING FOR DIRECTORS, 108, 112 (1951).

% Eugene F. Fama & Michael C. Jensen, Separation of Ownership and Control, 26(2) J.L. & ECON. 301,
315 (1983).
% FRANK H. EASTERBROOK & DANIEL R. FISCHEL, THE ECONOMIC STRUCTURE OF CORPORATE LAW, 18,
72-75,90-93 (1996); Frank H. Easterbrook & Daniel R. Fischel, The Proper Role of a Target’s Management
in Responding to a Tender Offer, 94(6) HARV. L. REV. 1161, 1161 (1981).
% Frank H. Easterbrook & Daniel R. Fischel, Voting in Corporate Law, 26(2) J.L. & ECON. 395, 410
(1983).
D opldE o RARE NS RETT A HLEE 2L T 465 1 T 15 (1995 & )
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