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Abstract

In the era of Internet, online platform service providers have created new domains
for users to exhibit user-generated contents. These platforms offer the opportunity for the
public to freely express themselves behind their screens. However, some of these contents
may injure the reputation of others. Online platform service providers’ inaction could be
seen from time to time when responding to such events. Under such circumstances, it is
challenging to determine the liability of these service providers by the tort law as it

involves the balance between freedom of speech and protection of reputation.

This thesis approaches the issue of tort liability of online platform service providers
for omissions from two perspectives. Firstly, from the perspective of social fact, we
explored the distinctions between online platforms and traditional media to justify the
legitimacy of imposing tort liability on online platform service providers. Additionally,
we also examined the triangular relationship among the government, online platform
service providers, and users in order to assess the potential impact on freedom of speech
if tort liability on online platform service providers is imposed. This approach aims to
establish a more concrete basis for analyzing the abstract elements in tort liability and
seeks to find the balance between the right to reputation and freedom of speech. From a
normative perspective, we also analyzed various elements of the first sentence of Article
184, Paragraph 1 of Civil Code; each of which serves different functions and requires

clarification.
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This thesis argues that tort liability of online platform service providers for
omissions should take into consideration the providers’ role as a governor in the domain
of speech. They should be held liable for their own acts of governance instead of being
held liable for the users who publish infringing speech as vicarious liabilities. In regard
to the concept of "danger", this thesis argues that social safety duty of care
(Verkehrspflicht) could implies that when users publish defamatory speech that libels
against someone's reputation, danger would rise. By storing and disseminating such
content to the public, online platforms service providers trigger and sustain the
aforementioned danger. As a result, the duty to prevent danger arises for online platform
service providers. Their omission, either the lack of inspection or not taking precautionary

measures, becomes a breach of duty.

Moreover, in terms of the illegality element, the existing framework that is used to
assess illegality of defamation involves truth, reasonable investigation, and fair comment.
This framework generally focuses on the action of generating harmful speech of the user
instead of the omissions of online platform service providers. Taking the differences
between subjects of liabilities into account, the existing framework for the assessment of
illegality of defamation should be restructured. First, the reasonable operation time should
be taken into consideration. Second, we should exclude the consideration of the
truthfulness of targeted statements. Whether such a statement concerns public interest
should be the only concern in discussion. Third, in regards to the expression of opinions,

only appropriateness should be considered regardless of goodness or malice.

VI
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Lastly, this thesis proposes that notification and awareness, which involve the
subjective mindset of the tortfeasor, should be addressed under the negligence element
considering that online platform service providers are merely intermediaries for content.
The nature of their activities does not involve individual censorship of the contents
generated by users, not to mention that they face an overwhelming volume of user-
generated information. For that reason, the standard of a prudent person of an online
platform service provider should be set as below: Generally speaking, online platform
service providers may not foresee and avoid defamation by users. However, when they
receive complaints or when certain speech has already triggered massive public
discussions, they should foresee and prevent the damages from happening as a prudent
person. Their failure to fulfill this duty under such circumstances would be seen as
negligence. When such negligence occurs, the legal requirements of the first sentence of
Article 184, Paragraph 1 of Civil Code are met, and the tort liability of online platform

service providers for omissions shall be established.

The above propositions seek to protect the reputation of the injured person while
aligning with the nature of online platform service providers' activities, preventing
unnecessary burdens for online platform service providers. Moreover, it will avoid
excessive sacrifice of freedom of speech and achieve a balance between protection of

reputation and freedom of speech.

Keywords: Online Platform, Omissions, Tort Liability, Reputation, Freedom of Speech.
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F—IH EERBRERNR

F—B BHERERERE

GEREHIL K o B T AR ERR VAR - SRR 0 B E - PMEARAT L AR
ERULEREGSET - KRR D B A RPN E - WHHE# -~ BTN
FEFEWE R AN > 28T - EAGEIE RS BRRL I L ENHIER - FEE T LR AG
LU SPEHUE | (platform approach ) #E(F - EHEANEH G HE AN - FEBMRSE
FeRF P 75 5% A B EL A RS - R AR B R AU B AR Y e A Ae A AR EE T > 1T~

W (2015) ) CEATRBUMEEE IT) WOt 5725 (48) - (RIS - 7808 ~ (EFAE , 30
H 151-154 > JR =01 -
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o

WL E SR RIREAYEESE - R T ABL Gy B8 52 EEE NG A
CEIBEA FEHE > Fa R SR e RN EERSE > BRI SR Z
7 fIREHREHEETAE > SReHVE R RN B ESR  AERTE RS
WE BRSNS 2B L Y PR ThAE

& amafad > Birfse-FEMEAE A RAEE R BRI R TAE
S EEREEMERAILHRE - ST PRET R ERTE - 1]
R sV 2=EN S AR O BRYThRE - B ARV Sam - REHVE I S AR - NIt
(5 TR 4 22 2 Sk A s R = a - EME SR R R HUE BB —
f Al RE S A R FE A N RERYRTE -

FE B AGAHRE R AR T - Sim H R R T 2RI - 2 FEZ
alan’ (AT R TR RN A ANEE  (F R TT h 2 B RN fSE s -
PRI > AT R ARG AN T P2 ) DhREls - BEEREMER IS £F
fil N2 A4EHERT - TR B AR V-2 » HRRE R R g itae A A
EAARTE] » Bk 1T EERG R AU HIBRE, -

% I (2015) » CHrtRaEaRt S « SUBEAIE ) - ot 2% (4R REUE  Wiiis ~ (£
FI% ) amsldR) 0 H 231 JEEERIE -

S HSOM TR (1999)  (SamE mEREIE B) > JTiE ¢ &R (2011) » (Sif E BB AR
fe fize ity ) > (REARFESE) > 27 & 2 1> H 28-40 : 55 (2012)  (SifmH BB RERTHE
KRB AT B s 2 [RR LA THE ) - (BOEE RFam) > 128 ] H 203-260 -
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5391 > QSR LR A HERN Y kS s > fEfe a1 et
RSN PEZREE EUR & M iA R AT A RERAUEE 0 B WS
AP EEENDE SIS - ighEn NN B EZMENS - M
FEMER O AR P EEG E BBl fE iR S A AR - BRBIGR
ez FE B PR R ARG BN Eoe E a s - AR G e e H i s B s A
HH SR - HYE SRR RS A g mEREHIANE - IR &5
REHY AP REEL (AT A Bt V- 2 & 7y b TR LURF L 5E SR — T TR
B o

U

FH @ER-rFES ThNE ) Al

FEFERUEREAERBST - (B LR - DA BRI
$2ft# (Internet service providers ) [t —&ERERELLS T » 1775 = 5 (576 2 A5
F oo NETERNENMEERBRE > W T P/ ) (intermediary ) T ¢
F o EfEres R AR — T EAEE S — TRV E RS (s R e e ER AT A
SRER A F DU R AR IR TS FR L B 2 « T (E AR (S B U A AR BB 520
T RHER IR o B AT T

et SRR E B TR T 2 - TEARRE AR R A R
4R A DL YRS - 1R Byl NBCH At A FIHIAELA (agent) > DU AEER -

3 L EEE350 H 154 -

¥ TR RS TR S  C ERA— IREIM S G Iers B R A A e S S B ER
PR TR ALE GRS - T TR A g s e S A A P AR 2 -

40 Thomas F. Cotter, Some Observations on the Law and Economics of Intermediaries, \ol. 1, Mich. St. L.
Rev. 67, 68 (2005).

4l Karine Perset, The Economic and Social Role of Internet Intermediaries, OECD Digital Economy Papers
171. 1,9 (2010), available at https://doi.org/10.1787/5kmh79zzs8vb-en (last visited May 29, 2023).
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WA BB EEENR S - A SR I EREZNE -« EmnsiRas ok
o

RS B IE HAR ML IR TS - RECTRIS REERERBRY - S—EEie
At R 5 se it (Internet access and service providers ) » S5{5 A fE (HAEES
HLRAIIRRS © 56 B R LIRS ~ EREEL B A (HIEAR P (Data processing and
web hosting providers ) » HE{HIXE R} « L ERHERE R LGRS EREEE R
HNE > (EAER RS’ A e R e B e B SR = AR - &
nn B AR B B ) R - IS [ TP E SR 2
BAAREER T B 5 - FEN RN & B & el - Fraf 2 AV 2 > A1tE
AERIERE HARAYIOEE - WHIEAHERENE - Bt LR « 5% ~ 2R 5fE

E P ZEEES -

AR B ST 3 - FE T BEHU T » SR PR AR SRR 71
i SRR RIS T2 55 = O I B 1 2 L 48
BB - I RO - TEAE G H R S B R S (5 P B 4
it - R A AT - (O SRRS hE Fe PEBIGE BRG E DS - th RS
LR (A8 R -

42 |d. at 9-11.
43 Id at 14.
4 Id at 10.
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EREIA 2 LR RS - AT e IRt e st BE B A A B M i aR
BERTETAT  —HER-FERBIREEE 2 -

B—mK 2022 FH P RBIAEE

Ho o T HRRE S REEZ 55 2 B IR AR » RS o A
BRER BRI 7y Ry G Ik (mere conduit) ~ PREEFFHUIRSS (caching) K & &R
7% (hosting) » Hp AR E S 48 L P2 M%) (online platform ) 4 «
1R IEEL R > I SRS H B 2020 FEAF 2 B RS AR ZE M E*® - H
PR (R fa e & 20K (i A AR I 2 JalA s - &R TR
BSHY MEAIED T 4R EPER ) AMRISIRIEFIHEORMEFE - LH "TEA
R AN MRS -

® KR ERES > B ERRE RS EMYE P IEREEAEY > TERR T GEAER
EE%R > HIGFE T - A ZHAENEERRE AR IS P E2E 2 EEHE
ARSI Z g R TamitiE 2 — » AR ERE ZBIE » s5F2aH (08/19/2022) » (1
ERER TR ATEE BT - #RE B HTFERERE ) » https://udn.com/news/story/6656/6550225 (%%
EEH :05/29/2023) -

o OREZERERRA T, RO o M TR B T ARG ) SRS EEIE A PTARE SRt E—TE
PR R B T T R B AS =0 AIRE R AR LEAR AT - Rt T8, FEEDEE R T 4R
HIAAE > REEASILL T4ERe s - T RS IRE R AEE o Ik TEU A T B AR PR AL
o TRz .

Y SSEFERERZEE Y (2022) FHEE2 H 5T

® BUREARGSARY 2022 4£ 7 A 5 HEBUNSR G IEISEmME - WNELSE 10 BASRECEE R
INER o BESBONEE I EIRE » https://ec.europa.eu/commission/presscorner/detail/en/IP_22 6906 ( 5%
BIEEH - 05/29/2023) -
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https://udn.com/news/story/6656/6550225，最後瀏覽日期：2023
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BB E R BECE A - S TR R AEI B 2 3 ARG AT 48 PR
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BRK 2016 FEH A B EBAEE

FNERER TR BV ERBIRAERE ) AR DS THERS 2 - HhihFk
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BEPAEAT 5 [REEF AN - M HNGIFE R - FREIfTEERFTRY 2016 4 > BifEt
HNEREATRTS T OB ERRE ) B Enli R

WS AR R BRSNS RENERy T B s e RS e - R
EVRITE" BRI HR BEE B TR ANE T/ AR ZE S R Bk %
ARG R B P ERg e (b a i A R R TS - MBS E
IER A ILES I T R ERURS ~ P 2R R N E ki ftE F A 1
B R ALAY B RIAIED - fEH s ERe 2 M EEER - 2016 i - B s E

¥ HzEAEEEZEE B2 H T

0 SRR EREZ B > (NCC AR T8 R RESE | B2 DI a g L [E RS
QEEI‘%E%‘EJ%‘*EZ%%E%%%?>
https://www.ncc.gov.tw/chinese/news_detail.aspx?site_content sn=8&sn =47684 ( £z 1% & &
05/29/2023 ) ; BEHA (2018) > (¥ "B ERR L ) &) Wh - 22 BEBER (&) <<r|:
/}Itf /EIIE Lfga | uﬁﬂjiﬁ\>> ’ E 284 -
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https://www.ncc.gov.tw/chinese/news_detail.aspx?site_content_sn=8&sn_f=47684（最後瀏覽日：05/29/2023
https://www.ncc.gov.tw/chinese/news_detail.aspx?site_content_sn=8&sn_f=47684（最後瀏覽日：05/29/2023
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( Digital Millennium Copyright Act) | °
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http://www.copyrightnote.org/report/980421ca.doc，最後瀏覽日期：2023
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https://topic.tipo.gov.tw/copyright-tw/cp-472-859096-3fb13-301.html（最後瀏覽日：05/29/2023）
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T B - RETHBECTRAREA

BEAHA 2000 FEiEHE T EFRE755% | ( Directive on electronic commerce ) °7
BIRHIATEE "/ Aosie 3 5 (Intermediary Service Provider) F{E: - M " &1
BTES ) VERR TR Rg R o EZER PR EREEIIUER - 1£
ARAGR T ZAEIRE b BOHE TR ts S PRI RE R B9k 77 =X - He R A
BUSE AR E e BB SR B RE T B EAR R L (mere conduit )~ T HREREFHUIR

(caching ) K " &ERGEEFARTS | (hosting ) =FEMEAI » BAFRER /A RN EA=
TIAREAENE o

P 408 20 FERVREM - BURBUMEE R 2022 47 A 5 HRIEAE B
T AREE o WA 10 B ATRRBCRAR® - HIAZILEREME - BCRE
THEBECERE 20 SERBIRHSNE L - EEEVIINEARGEEEERR - 2%
P B AT RE(E A BEK T PABE T 5 A =BV IR BEAR S - ift B &4 L P2 (8
HEDIEE: - IRZBIRSHIRHSNIEREE A FE - 5 > 2000 FHYETEHHFES
{ERRG T R/ AR HR BRI » (HATRSR R AR BRI o AR IS FR AR -

O BRE TR O Z e BNy T BUNA B i & R RS U R B R I 2 R A R R
5% | (Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain
legal aspects of information society services, in particular electronic commerce, in the Internal Market » {5
N E¥ 2% https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000L003 1 & from=EN( £{%
BT H : 05/29/2023) »

¥ T2 EiasE 0 FFE21 0 H 3132

5 Br 8 % O fr R OB OE & X 2 https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32022R2065 (& ZEH : 05/29/2023 ) -

60 Kevin P. Kaiser & Christina Ratcliff, Digital Services Act & Digital Markets Act : opportunities and
challenges for the digital single market and consumer protection, European Parliament. 1, 3 (2022),
available at
https://www.europarl.europa.eu/RegData/etudes/BRIE/2022/703347/TPOL_BRI(2022)703347_ EN.pdf
(last visited May 29, 2023).
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000L0031&from=EN（最後瀏覽日：05/29/2023）
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000L0031&from=EN（最後瀏覽日：05/29/2023）
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R2065（最後瀏覽日：05/29/2023）
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022R2065（最後瀏覽日：05/29/2023）
https://www.europarl.europa.eu/RegData/etudes/BRIE/2022/703347/IPOL_BRI(2022)703347_EN.pdf
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IERERZIEEE: -

T AR EE NG LV 22 2EEE R - NS RIECHE A RS Eh 2 e
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M F AT &R s - (3 & B P2l E s it an—E
PR AR 2 (56 3 7K T HRIREERIZ 2K - R AT Z B A AR EHEZ
RrEBIREE R IR - o MERCZAEE T EME R 2 KR EIIAE -
PR B2 M RS o B A - IR R EATR S - AAEREIR - | JRERER BRI R
AR T Se A -

AILERREYE - BUHIEE T 5 1e S BI R RE % - s(EE RV 2R A
"I R R E S EIRESEE AR B - TR B A (O T
W SEERMAL RS E - 8 T EARE - HEEERE  BURICE TS

61 Alexandre de Streel & Martin Husovec, The e-commerce Directive as the cornerstone of the Internal
Market, Study for the committee on Internal Market and Consumer Protection, Policy Department for
Economic, Scientific and Quality of Life Policies, European Parliament, 1, 9-13 (2020). available at
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/648797/IPOL_STU(2020)648797 EN.pdf
(last visited May 29, 2023).

2 ERRATTE N Z BROCHIIR - FESASL TSR =« RSO | -
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https://www.europarl.europa.eu/RegData/etudes/STUD/2020/648797/IPOL_STU(2020)648797_EN.pdf

P RBERZE > WIE—P 8K 241 20 FHVZEFI R > 28 T AN#EHY
EIE - ameE e R o AR BAEAT A - AR AR e T A S

R EE ¢ ESIRIEAS 230 FREVIRE

MZEE] - 1996 F-2EHIE Ealm LA 230 (RES o JHME Ry B RIS A
AR HAAyEs 1 3EE - T BB EISRARE EEA E  WIA A
N TRt 2 - RIER S (A SR A (be treatedas ) = | ®JE
—RFEE T AR R B B WA PTSR Z SR L guE - [ 2 S
T 7 B EhUE RS AR G £ A (5 T AR IR R = ek > IR R LB & 2
B HZE > MRFIHESSRERER /R AEZANE fEn A FNE RO E AR
f > GEhEIR SR A SRR -

EFEIE IR 885 T B EREAR IR AL E =5 & ) (provider
or user of an interactive computer service ) » E 5t > " G EIFEIGIRTS | EF b T EM
(s BB RS RE S0 FH 20 B {5 FH 7 A BE RS (IR 28 1V & TR S ~ s Bk A ik -
HAMCSOMER RS IRMEEE - HERTas TIRBEHAZ ) REfnseasss
IRIVERE R BN B RSN EEERIE S v et IR ESREANE L

83 de Streel & Husovec, supra note 61, at 18.

64 AN ERBHES AL 47 4558 230 {§&(47 U.S.C.230) - See generally David R. Sheridan, Zeran v. AOL
and the Effect of Section 230 of the Communications Decency Act upon Liability for Defamation on the
Internet, 61 ALB. L. REV. 147, 149 (1997).

0 ARIRKIFE SRS © speaker ) ARG T REBA o0 s R EEN T #RLFFm A TIHE
W EERRAY T RERR A -

 Taps iRt Ban T EhUEIRTS | AUEFRT - See Bryan J. Davis, Comment: Untangling
the Publisher versus Information Content Provider Paradox of 47 U.S.C. 230: Toward a Rational

Application of the Communications Decency Act in Defamation Suits against Internet Service Providers,
32 N.M. L. Rev. 75, 76. (2002).
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HEEHE - M E RS SwEE

A ARSI E Rk AR P28 A H a5 H > R T
s L RAI B P 2RV REICATAEE) [ R FAMEHI A R AR 2 E5l > 2
BUFAEAFEE T HINS A B R B VA S 230 R -

58N FEIY 1998 FEENHERIRB IR &SI A EFER (LA (Safe
Harbor) B THEFEZFREL - ERB TR L BUBRIAARRE > RERELT &
BRI 2T ERZIE B T IR | (service provider ) »
B TURER [FIAR SR » AR E 2 S B R - DU AL GRS BT B 4
PEHiEr (Transitory Digital Network Communications ) ~ Z4 1 HY ( System Caching ) ~
JEEHEE K 2 Eaflf#{7 (Information Residing on Systems or Networks at Direction

of Users ) » DI &= T H (Information Location Tools) 7 o

Ry T H st KAV BF LSRR B0 - 2 H BB R A SR HEEHE T
BHEAS BT aSEm A2 | (The Nudging Users to Drive Good Experiences of Social Media

Act, NUDGE ) %™ » Bo4E H 2 BB = (Social media platforms ) » RiE4F

87 Gregory M. Dickinson, An interpretive framework for narrower immunity under section 230 of the
communications decency act, 33 Harv. L. & Pol'y Rev. 863, 866 (2010).

88 See Steven Nelson, Biden announces push to end Big Tech immunity — 2 years after Trump attempt,
New York Post, at
https://nypost.com/2022/09/15/biden-announces-push-to-end-big-tech-immunity-2-years-after-trump-
attempt/ (last visited May 29, 2023).

O PRALE - [FIEE 54 H 64 ¢

0 S T ERE AT » 528 https://www.copyright.gov/512/ (E{&2IE H 1 05/29/2023 ) «

" Mark MacCarthy, Senator Klobuchar “nudges” social media companies to improve content
moderation, Brookings, at https://www.brookings.edu/blog/techtank/2022/02/23/senator-klobuchar-
nudges-social-media-companies-to-improve-content-moderation/ (last visited May 29, 2023).
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https://nypost.com/2022/09/15/biden-announces-push-to-end-big-tech-immunity-2-years-after-trump-attempt/
https://nypost.com/2022/09/15/biden-announces-push-to-end-big-tech-immunity-2-years-after-trump-attempt/
https://www.copyright.gov/512/，最後瀏覽日期：2022
https://www.brookings.edu/blog/techtank/2022/02/23/senator-klobuchar-nudges-social-media-companies-to-improve-content-moderation/
https://www.brookings.edu/blog/techtank/2022/02/23/senator-klobuchar-nudges-social-media-companies-to-improve-content-moderation/
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PERSAE I A SR BRI R BN BLRLARR (RHYFEK -

7 TrEhfE R R R EEZE ) HES Y - 52 hitps:/www.lummis.senate.gov/wp-

content/uploads/Social-Media-NUDGE-Klobuchar-Lummis-MUR220611.pdf ( 12318 H : 05/29/2023 )~
8 Perset, supra note 41, at 13.
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https://www.lummis.senate.gov/wp-content/uploads/Social-Media-NUDGE-Klobuchar-Lummis-MUR220611.pdf，最後瀏覽日期：2022
https://www.lummis.senate.gov/wp-content/uploads/Social-Media-NUDGE-Klobuchar-Lummis-MUR220611.pdf，最後瀏覽日期：2022
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https://www.rti.org.tw/news/view/id/2143794（最後瀏覽日：05/29/2023）
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= R IR RS 0 5 (g) ‘intermediary service’ means one of the following information

R NI B society services:
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(ii1) a ‘hosting’ service, consisting of the storage of information

provided by, and at the request of, a recipient of the service;
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Article 3

(1) ‘online platform’ means a hosting service that, at the request of a
recipient of the service, stores and disseminates information to the
public, unless that activity is a minor and purely ancillary feature of
another service or a minor functionality of the principal service and,
for objective and technical reasons, cannot be used without that
other service, and the integration of the feature or functionality into
the other service is not a means to circumvent the applicability of
this Regulation;
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Article 3
(h) ‘illegal content’ means any information that, in itself or in
relation to an activity, including the sale of products or the provision

of services, is not in compliance with Union law or the law of any
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Member State which is in compliance with Union law, irrespective

of the precise subject matter or nature of that law.
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Article 6

1. Where an information society service is provided that consists of
the storage of information provided by a recipient of the service, the
service provider shall not be liable for the information stored at the
request of a recipient of the service, on condition that the provider:
(a) does not have actual knowledge of illegal activity or illegal
content and, as regards claims for damages, is not aware of facts or
circumstances from which the illegal activity or illegal content is
apparent; or

(b)upon obtaining such knowledge or awareness, acts expeditiously

to remove or to disable access to the illegal content.
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