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ABSTRACT

Taiwan Code of Civil Procedure Article 447 aims to reasonably allocate judicial
resources and concentrate the proceeding, adopting the legislative model of "principle
prohibition, exception permission" to raise new attacks and defenses. However, the
preclusion effect involves the party's constitutional right to litigation, so when applying
the preclusion effect, the litigant's procedural protection should also be appropriately
considered to avoid excessive infringement of their substantial and procedural rights.

This article analyzes the judgments of the Supreme Court using descriptive
statistics, chi-square tests, and logistic regression. The results show that it cannot
directly judge whether the appeal rate (1%), narrow appeal rate (1-2%), and consistency
(78%) in cases related to Article 447 are high or low, and further research is needed. In
addition, the Supreme Court often bases its judgment on Article 447 I (3) and 447 1 (6),
which is consistent with the findings of previous literature. It is not surprising that the
Supreme Court would have such a finding, and it cannot be inferred that it abused the
exceptions to Article 447 I (3) and 447 I (6) simply because "the Supreme Court has
made extensive use of these two paragraphs.

In order to address potential biases in previous literature and accurately assess the
Supreme Court's inclination towards the application of Article 447 I (3) and 447 I (6),
which allow parties to raise new means of attacks and defenses, this article conducts a
comprehensive analysis of various factors that may impact the Supreme Court's review.
The findings suggest a strong correlation between the Supreme Court's decision to
uphold or overturn the lower court's judgment and whether the lower court allowed the
raises of new attacks and defenses. It indicates that when the lower court permits parties

to raise new attacks and defenses, the Supreme Court is more likely to uphold such a

vii
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decision. Therefore, it is essential to consider this influential factor when interpreting
the Supreme Court's decision.

Based on this observation, considering the widespread application of Article 447
I (3) and 447 1 (6) in the lower courts, which permit raising new attacks and defenses,
and the higher likelihood of such decisions being upheld by the Supreme Court, the
question arises: Does the Supreme Court tend to "uphold" lower court decisions
applying Article 447 1 (3) and 447 I (6), or does it have a tendency to "apply" Article
447 1 (3) and 447 I (6), thus allowing parties to raise new attacks and defenses? It is
crucial to distinguish between these two possibilities. It is crucial to distinguish between
these two possibilities. To avoid confusion, this article suggests observing whether the
Supreme Court more frequently "overturns lower court decisions for failure to apply
Article 447 1 (3) and 447 1 (6)." This approach helps eliminate the potential influence
of lower court decisions on the Supreme Court’s decision.

According to the research findings, it is evident that the Supreme Court
demonstrates a clear inclination towards utilizing the exceptions provided in 447 1 (3)
and 447 1 (6) to permit parties to present new attack and defenses. This inclination is
supported by the analysis of 11 cases, where 9 cases involved the application of Article
4471 (3), and 7 cases involved Article 447 1 (6). The result shows consistent judicial
preference for these exceptions. In addition, it is noteworthy that in the assessment of
manifest unfairness, the Supreme Court predominantly relies on the criterion of
"substantial interests." While this criterion holds significance in determining fairness,
there is a tendency to overlook other factors in procedural laws. This limited
consideration may impede the goal of the concentrated proceeding.

Referring to relevant provisions of Article 531 of the German Civil Procedure Law,

this article believes that when the court supplements "attack and defense in the first

viii

doi:10.6342/NTU202301902



instance," it should be based on the premise that the litigant has an "unavoidable"
reason, and generally, "abstract negligence" should be used as the standard. However,
the court should adjust the degree of attribution according to the litigant's evidence
collection ability, whether they have a lawyer and other factors. After deleting the
manifestly unfair clause, the court can shift the focus of judgment back to whether the
litigant failed to present an unavoidable reason, rather than focusing on their substantive
interests or litigation delays, thereby achieving the legislative purpose of this provision.

In summary, revising Article 447 I (3) and Article 447 1 (6) can avoid excessive
allowing raised new attacks and defenses. The purpose of the 2020 Amendment to the
Taiwan Code of Civil Procedure ensures the litigant's right to litigation while

completing concentrated proceedings, which is worth supporting.

Keywords: Second instance, new attack and defense, preclusion effect, legal

empirical research, supplementation of the first instance’s means of attack and

defense, manifestly unfair.
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(1) % - & @ Neue Angriffs- und Verteidigungsmittel, die im ersten Rechtszug entgegen einer hierfiir
gesetzten Frist (§ 273 Abs. 2 Nr. 1, § 275 Abs. 1 Satz 1, Abs. 3,4, § 276 Abs. 1 Satz 2, Abs. 3, § 277)
nicht vorgebracht worden sind, sind nur zuzulassen, wenn nach der freien Uberzeugung des Gerichts
ihre Zulassung die Erledigung des Rechtsstreits nicht verzogern wiirde oder wenn die Partei die
Verspitung geniigend entschuldigt. % = # : Der Entschuldigungsgrund ist auf Verlangen des Gerichts
glaubhaft zu machen.

(2) Neue Angriffs- und Verteidigungsmittel, die im ersten Rechtszug entgegen § 282 Abs. 1 nicht
rechtzeitig vorgebracht oder entgegen § 282 Abs. 2 nicht rechtzeitig mitgeteilt worden sind, sind nur
zuzulassen, wenn ihre Zulassung nach der freien Uberzeugung des Gerichts die Erledigung des
Rechtsstreits nicht verzogern wiirde oder wenn die Partei das Vorbringen im ersten Rechtszug nicht
aus grober Nachléssigkeit unterlassen hatte.

(3) Angriffs- und Verteidigungsmittel, die im ersten Rechtszuge zu Recht zuriickgewiesen worden sind,

bleiben ausgeschlossen.
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