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Abstract

This article studies the development of regulations and laws related to madness
and mental illness during the Qing Dynasty and the Japanese colonial period in Taiwan.
During the Qing Dynasty, there was no clear separation between administrative and
criminal law in the modern sense. However, by examining the official regulations on
madness, it is evident that different control measures were implemented depending on
whether the target was a “ mad person”( "JEm Z A )or a“mad criminal”( " JRIT | ).
Furthermore, it can be observed that the Qing Dynasty’s regulations on madness
underwent continuous changes, with a tendency towards becoming more strict and
criminalized. For the family members of mad person and local officials, these

regulations also imposed more duties and responsibilities.

During the Japanese colonial period in Taiwan, the official laws related to
mental illness were divided into two major control systems: administrative and criminal.
In terms of the administrative system, two main laws, the“Home Custody Act of Mental
Patients ”(#5 4¥ % 4 & 3 /%) and the*““Mental Hospital Act”(# ¥ /% 2 /%) were enforced
in Taiwan by edict. The main reason for enforcing these laws in Taiwan was to address
the issue of “illegal detention” caused by the increasing number of mentally ill
individuals in Taiwan, as well as to establish corresponding measures for the newly

constructed mental hospital Yang-Shen-Yuan ( &#¥/%) , which lacked a systemic

framework. Although the Taiwan version of these laws lacked adequate safeguards for
the protection of rights and remedies in comparison to the mainland version, Taiwan
was more stringent than Japan in applying the standards set forth in the “Mental

Hospital Act”.

In terms of the criminal justice system, the evolution from the Qing Dynasty to
the Japanese colonial period reveals a shift in the concept of culpability from
“excusable”(5 & 7T /&) to“responsibility.” In the Qing Dynasty, judges facing mad
prisoner often released them with a sympathetic mindset, using “excusable”(5 & =T

J7)and “justice tempered with mercy” (15742 -F) as reasoning. However, during the
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Japanese colonial period, with the introduction of Western principles of criminal

responsibility, a quite different logical framework developed in judicial practice.

Under the principle of criminal responsibility, when the defendant lacks a certain
“responsibility”, the judge should make a decision not to punish or reduce the sentence
of the responsibility, according to the law. The determination of whether the defendant
has the responsibility involves the field of psychiatry, and during the Japanese colonial
period, judges often appointed psychiatrists to conduct mental appraisal for defendants
in such cases. The emergence of mental appraisal not only reflects the institutional
collaboration between legal law and psychiatry during the Japanese colonial period, but
also demonstrates that judges relied on the evaluation opinions as an aid in their
decision-making process. From this perspective, it is apparent that the law enforcers at
that time had already regarded psychiatry as a specialized knowledge distinct from legal

law.

During both the Qing and Japanese colonial periods, there were indications of
“treatment”’for mental illness and madness. Despite the fact that official regulations in
the Qing dynasty did not particularly emphasize the importance of treating the madness,
we can see through the® Tan-Hsin Archives”(7X#74% % )that there were sporadic
medical treatments for madness at that time. Thus, in practice, madness had already

been recognized as a disease by the authorities since the Qing dynasty.

A clear distinction between the Japanese colonial period and the Qing dynasty
was the introduction of Western psychiatry. With the introduction of Western psychiatric
knowledge during the Japanese colonial in Taiwan, “mental illness” began to be clearly
defined in medicine, and it can be seen that the authorities used scientific methods to

“psychiatrize” (##¥%1t) all pathological phenomena. The transformation of legal

terminology from “madness ” to “mental illness ” reflects the different understandings

of mental abnormality by different regimes in different periods.
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Despite the fact that Western psychiatry had become an important force during
the Japanese colonial period, the understanding of mental illness among the local people
and the ways of treating it still showed the influence of folk remedies such as Tongji( &

L) and traditional Chinese medicine.

Keywords: madness; mental illness; legal history; Traditional Chinese law; Japanese
Law; Xing-an-hui-lan; Tan-Hsin Archives; Ming-Qing Taiwan Administration Archives;
Psychiatry; Mental Health Law; the Home Custody Act of Mental Patients; Mental
Hospital Act; Yang-Shen-Yuan; Taiwan Soutokufu Archives; responsibility; mental

appraisal.
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