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Abstract

The Obligee's Right to Demand Rescission of Fraudulent Act under Article 244

and 245 of Taiwanese Civil Code are the reception from Article 424 and subsequent

articles of Japanese Civil Code. The law of obligations in Japan was revised in 2017,

which made part of judicial practices explicitly on the code and alternated the

requirements and the legal effect of the revocation proceedings for fraudulent acts to a

great extent. In contrast, the relative regulations in Taiwan have no amendment after

1999. The thesis focuses on the constituent elements and the legal effect of the obligee's

right to demand rescission of fraudulent act in Japan, looking forward to serving as the

reference of the pending revision of Taiwanese Civil Code.

The obligee's right to demand rescission of fraudulent act in Japan took the

revocation right of Bankruptcy Law of the country as a reference, and it aimed to

elaborately itemize different types of acts by the obligor. If the obligee would like to

demand the court to rescind the act of the obligor, the payment of the obligation should

be money; and the obligor knows that what they commit will prejudice the obligee.

Based on the consideration of keeping the chance of financial reconstruction of the

obligor, the amended act tightened the subjective requirements in the following 2 cases:

(1) if the obligor commits an act of disposing of a property held thereby, and acquires a

reasonable value from the beneficiary in exchange; and (2) if an act concerns the
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provision of a security or extinguishment of an obligation that is committed by the

obligor with regard to an existing obligation. In the second case, the obligor could

demand rescission only if the obligor is unable to pay debts.

The revision in 2017 slightly modified the relative rescission theory held by

judicial practices in Japan. Due to the lack of the concept of the independence of the act

of real right, the object rescinded includes the obligation and the alternation of the real

right(if exists), which has a widespread impact. In view of that, Japanese judicial

practices narrowed the subjective effect of the rescission right, excluding the obligor

from the scope of application. Nevertheless, the exclusion keeps the beneficiary and the

subsequent acquirer from claiming their rights to the obligor, providing inadequate

considerations for them. In response to this loophole, the amended Japanese civil code

enacted the notice of suit to make the final and binding judgment upholding demand for

rescission of fraudulent act effective against the obligor and all obligees. Furthermore,

the revision added the provisions of beneficiary's right for counter-performance

received by obligor, the restoration of beneficiary's claim, and the right of subsequent

acquirer subject to demand for rescission of fraudulent act.

As for the civil code of Taiwan, the revision of Japanese Civil Code is worthy of

reference. However, since the basic theories of civil law of Taiwan and Japan are not

exactly identical, the provisions in Taiwanese Civil Code should not completely

Vi
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replicate its Japanese counterparts, and it should be discussed separately whether the

regulations in Japanese law should be introduced for each requirement and legal effect.

Keywords: The Obligee's Right to Demand Rescission of Fraudulent Act, The

Amendment of Japanese Civil Code, The Revocation Right of Japanese

Bankruptcy Law, Preservation of the obligor’s asset, Relative Rescission Theory,

Preferential Debt De Facto.
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