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Abstract

This thesis focuses on reviewing the protection of constitutional equality from
international human rights law. And the point is concerning the elimination of indirect
discrimination. Therefore, this thesis’s core is about how to eliminate indirect
discrimination. Also, international human rights law and interpretation of Judicial Yuan
(judgment of Constitutional Court), including judgment of Court and Administrative
Court, are all the reference materials. By using these materials, this thesis analyzes the
cause of indirect discrimination and offers some ways to eliminate indirect
discrimination. In addition, the analysis of comparative law is one of the key points of
this thesis. Regarding this part, this thesis refers the cases of Supreme Court of the
United States and European Court of Human Rights. By doing it, this thesis analyzes
the cause and development of indirect discrimination in other countries. In this way,
this thesis combines these foreign materials and Taiwanese law so that it could try to

come up with the appropriate ways to eliminate indirect discrimination.

This thesis can be divided into five chapters. Chapter one is introduction. This
chapter does not discuss the substantive arguments of this thesis, but introduces and
explains the basic nature of this thesis. In other words, this chapter discusses the
problem awareness, research scope and limitations, literature review, term definitions
and explanations, research methods and thesis structure, as well as expected
contributions and results of this thesis. Chapter two intends to introduce the relevant
norms of the right to equality in various conventions of different nature and fields, in
order to achieve the purpose of discussing the right to equality from the context of

international human rights law. This chapter mainly deals with issues related to the
iv
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right to equality in international human rights law, and the main materials used are
various international human rights conventions and their general comments. They are
International Covenant on Civil and Political Rights (ICCPR), International Covenant
on Economic, Social and Cultural Rights (ICESCR), Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW), Convention on the Rights of

the Child (CRC), Convention on the Rights of Persons with Disabilities (CRPD).

Chapter three is brought back to the judicial practice of Taiwan. The focus of the
discussion here is on the relationship between indirect discrimination and judicial
practice in Taiwan. However, there have been cases in which indirect discrimination
has been discussed in practice in foreign law. Hence, before entering into the discussion
of judicial practice in Taiwan, this chapter intends to use the practical cases of foreign
law as a guide and reference, and observe how the practical cases of foreign law face
and deal with the problem of indirect discrimination. The foreign law here is mainly
drawn from the cases of Supreme Court of the United States and European Court of
Human Rights as the object of analysis. Then, this chapter organizes and analyzes
interpretation of Judicial Yuan (judgment of Constitutional Court), including judgment
of Court and Administrative Court. Combined with the above mentioned context of
international human rights law, this chapter tries to draw some rationale for eliminating
indirect discrimination. On the basis of this rationale, the analysis and discussion in the

next chapter continues.

Chapter four is the core of this thesis which mainly deals with the methods of
eliminating indirect discrimination. Facing the difficult problem of eliminating indirect

discrimination, there is not much discussion in Taiwan. Hence, this thesis draws on the

doi:10.6342/NTU202300745



observations of international human rights law to try to think about the appropriate
ways to eliminate indirect discrimination. In terms of this, at the beginning of this
chapter, it first deals with the issue of how the international human rights law should be
used, and further explores the relationship between the international human rights law
and the order and application of Taiwanese legal order. Finally, through the
observations of international human rights law, the ways to eliminate indirect
discrimination are obtained. That is, this chapter utilizes the three-power paths of
executive power, legislative power and judicial power to analyze. In order to achieve
the ultimate goal of eliminating indirect discrimination, the characteristics and efforts
of three kinds of state powers are used to formulate legal methods (the strategy of law)

to eliminate indirect discrimination.

Chapter five is the last chapter of this thesis, which is the conclusion chapter. The
function of the conclusion chapter is to conclude and summarize the research findings
and arguments of this thesis, and stand on such a commanding height to put forward
some suggestions and prospects based on my own expectations for the future.
Therefore, this chapter first sorts out and summarizes the research points and findings
of this thesis. Secondly, this chapter puts forward some suggestions and prospects for
the future legal system of Taiwan based on the research rationale made in this thesis

and my own expectations.

vi
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History will ultimately judge us not for our wealth,
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Nollkaemper (Eds.), New Perspectives on the Divide Between National and International Law, Oxford
University Press, 191-215 (2007); Herman Schwartz, The Internationalization of Constitutional Law, 10
HUM. RTS. BRI. 10 (2003).
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Constitutionalism: Its Features, Challenges and Solutions, 27 PENN ST INT’L. L. REV. 89-124 (2008).

"% Bruce Ackerman, The Rise of World Constitutionalism, 83 V4. L. REV. 771 (1997).

'* Jiunn-Rong Yeh and Wen-Chen Chang, supra note 100, at 94-8.
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¥ Optional Protocol to the International Covenant on Civil and Political Rights, Adopted and opened for
signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966
entry into force 23 March 1976, in accordance with Article 9.

" Second Optional Protocol to the International Covenant on Civil and Political Rights, aiming at the

abolition of the death penalty, Adopted and proclaimed by General Assembly resolution 44/128 of 15
December 1989.
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