IRl B SENEE SEREN-N
R %~
Department of Law

College of Law

National Taiwan University

Master Thesis

VR RE R SN ET B
= F RN AR - ENE Rk
Gender Affrimative Action for Legislative
Representatives: Gender Equality and Democratic Theory

in Taiwan Constitution

Fyd kg
Chang, Chiao-Ting
IhERE IR K
Advisor: Hwang, Jau-Yuan, S.J.D.
PEAR 99 &£ 1 2

January, 2010






P

W&~ 5 % JFFTATRE ’%ﬁcﬁ FE G bRy e- 9L Bk p a4
AEEEegRoTg A X2 )I%ﬂ,\l* RS = T L5
5 _.%lz oﬂ,\m,;\ﬂ,\_ﬁ # 2 % 'L'H'%;Flkm N
Fo AR L B B F -

EAC X el AR
tHEmOERF S EAEFL R IR SRR -
ANl PR mw‘rs R et r%ﬁ:iﬁa 2 ,:_;iwuggggg;ﬁn-ﬂg £
Fodb PG o M TRERGE > BTN L I B AR § 0 B MNP O R
KO 5 B e ;%mj_ T G4 P /] XEF > 1L & gzgr.;@;o AR E L B R 5
ADEPA G TRAR s R R AN B Y BB aemien#bh > 11 PRI A4 en
AR GREHERFREIMME DD F (A EEE iy, FEF FF

\'—"i)o

’

ETRS

A N - p Lt g o ARl EREEA- B
FTUEDFEHEIZF o FPREALS FRpE X ,,t;gggg—fgrsg Fa e £
<%%ﬂ%i¢i%§#“é%k&%ﬁﬁ%w>\¢?ﬁz%aﬁﬁ
kB E oS I PELELS J— 3 il Sk N S PRI §D
B~ PR T AR P % folE s 7R z P pd BEAEI A

Pl B P ke Boo

SEREN ARG TR koAb g B e R Al R TR
FABRATR LG F L - PE YRGS L BT g g
VIS EEHE S ¢ 2 - B G IR AR e
B F D BAAFERAA o PR b i
AR REIRE s REAREIRSLBAGKRAAR T G AE

R

CHe
g_)\

\

4 KB ﬁé’;’t 4%‘

f#m" e B3R o AR hndrig o PR F] G MR A AR A B B g o
P RS AIZF L R AR e FE AP L ) F e
F o T BALE éJ;T#_ » T2 PR - g (B4t o U AT AR R e B2 %
R A= % englfig > Ay g R TG ‘cF"—, Pﬁfﬁ”ﬁ‘—:}*fr' 33 o % Av
JE P i B e 0 AN Aeig A A %‘“%T— VTS 0 73 ALE T
)%'(:.-\E?ﬂ‘zﬂ‘ rﬂﬂ—bi\f'ﬁ{f?_g z .ig]lgﬁi%’a—g °

A ;‘éxz:r;'ﬁ— EEY svE- A hou EREL 5 L% - =t B4
CERAGCALEAED ‘“f‘ B 4 dE o B R R AR
¢ EAr ;f' =x ?%ﬁgﬂi m’I- 3,1»'3:]—% ,&%u_g B F‘hﬁﬁéj\ g1 3\ TFH /\:‘%‘-'liﬁ'
8 IE o e FF’F%’i\‘m’/\wfr%’é‘%’%\"u (A ’%ﬁ*)ﬁ*‘F]@“«J

P S



RS S I S IR et B

rl'i,z—;gﬁm_rgﬂ—&}i—alz_%mﬁﬁi K—QT,JJ_%/JEEKE—EC%OQ
ﬁ"ﬁﬁg’é‘]ﬁ.,amﬁ‘"i i/#? Imﬁ”fli\.b"i"’ g,&riﬂ?’%‘-,ﬁm}'g
LGS e R A E S p e SR A S B B 2R B g

R B R LA I[%’fs—ﬂfr’** Penz B dofe ffw b % 3E - B F
LN R R R BE T R AR
#HiFFOFY *\wrm |2z BB g Uz Apgz it
ho e fdd L RAR SR T R S B PR el o

—

LA ALARE T SEC
kY %KEI*E’JM‘"*‘*'I“*Z'%“«FJ.&&W'
ﬁﬁﬂﬁ‘ﬁwﬁ¢#§mmﬁ*7%ﬁ'&% *§°L%
F bR AR D R 2R
SERCAREE TR PEETERY
Fo BARR AL RILH AT L HHE LTI SRR g
%;ﬁk— \._E/Prrz"ﬁo—!*f’}'ﬁ"if*/\%*g"”f#m;&;eﬁk EEl
§ $x~ua%?a**%ﬂ%mﬁ%’ﬂ*wwﬂ—’ PR
Pl P K T oj}‘j}‘VJJ%’—ng\‘-— BE A A a o PR A 3% L & A
TFB’Q_TS?‘%}:HVJ—TEH?@PF’ﬁ}ﬁ,j&f«?,?gbﬁzi%%\ﬂ%ﬂ,

BV iSRRI AR SR R FE- - B - -
BPF s A gg_zﬁp;g ﬁg‘u;,g)\f VAN ;\E/Lmlﬁw —frﬁv«h}ow
Aio- Am ¥ T %o » ERAFAGZ IR PERA 2 - o

ma« +¢
I
4? bR
w%»
(Aa..
g
.‘4
zﬂ;
\%‘ E*}

’ VATV SN | R
PP AR s s B &

1_,,

Ao B v ER MY FRAN  AF LERHN AP A

Bl E ok o AN A GRAR s & fb*vmlfé’ A B e o

SR AR PP LITHL R 0 AT RENHFAGE R R

Foo Aze i P At BpFE LB fi}ﬁ PRIz & F cnpidd i ~ o ¥
I~

4 _"'.Ell“\ *"U.H ~&\
@ |OA
”EIIL\

AT QU SN =3 <X PSP cf«ifif'ffﬂn‘“@rm%i frde 10 i )
RN GNP G enE  BEARMS PR 2 R BT o
BEFEHA TR ERE  FR X AFENFEDET At

€
TRE A - F2 o BRARKEINAZEAF G A RIREDOR R
B ot F MBI E S N PR A T B ENEYRIER TS
i g R A AR EFSREFL  C E AP EFEY TR Y
FHE fE4h % o £ £ 7 LR F I £ 8 2 AR« dei
Frlgce- BE A - B amA vt B RE A Aw A Ry 2Bk
e n BRI ESL T RML S U - B IR AT oo R E
o AR E N AR X ET ARG o0 BHT AR KEF
Mok i« § L2 f SR 46 § B hhe iR ERE Y - B



AR FH B BB e e K

Rie o Rilfipz o AP S ENE AR FE O A YD
BoAPTEEEFRE R R REAS S - B AvgEp e
oL AET e P A c RAP L GRAFI A e o -
éﬁ__\“i,/ﬁ—J\ (8 s ,15;,'—«)5‘74\.._5{,\7\1,\1__\5.,@\;%91& 4 sz fp b o)’a«’s.j—-;t 7N

FhHAe ) $ oM r REF R K w&ﬁ&ﬁv%im?ﬂ%ﬂiﬁmuﬁ
WA P B T 2 s e s AT T A Eehp 3
“ﬁ*a& B~ B ) F TR 3 %?Jmﬁ%"h’%’##ﬂfosﬁﬁ P ER RS
AP R PR L AN DI E R AT A Ak BB Bt
afT oo e Rk R o N F R ok > RE i1+ o

X

Bois o B P L B B AT R oY

AR R SRS






P

R 02 I SR I PRI 15 e SRR
L 0 R A T ’F@Tﬁrﬁ'ilﬁ%ﬁ TR ISR divﬁ'ﬁij 2L Fﬁ*ﬂ‘lpﬁﬁ}ﬁﬁ% =y
PRI BT S A ST S Fu{fg[,

S i RBREL Tl P A R
R AL SN O S BT BT I R EI)
H L 100 (0| Ok AT T R S
G o J TR B ~ BT BT 1P
s E I B S ?FWﬁ%‘¥%%%WPM%M%O

i’%ﬁ'%ﬁdﬂ'ﬁ& b R FIAINE AR R %E'EU’@EJ%”F‘ i T AR AT
Ej%é)’f%f ﬂ PATIS ﬁﬁﬁ » PAFEP P R R RRETER R A R T e
PP (5 2 SR IS iy F’,w%ﬁfﬁﬂudsﬂ%,?ﬁ Eﬂﬁ )
b *Fﬁﬁpﬁgﬁ[ ) ~§Ql%|ﬁ§frﬁ§p e o

H@%Wé%E%NﬂﬁiﬁwﬂﬂﬁwﬁﬁjﬂﬁfW@Wﬂ:ﬁ?““
B e R A A A i FTI FIF et o o SV PRl R B
ﬁ"‘?ﬁfﬂﬁ‘[‘*wﬂwﬁ Sy ' J R RN AT H* JE‘?P’r‘ﬁI IR Frge o A
i F—Tl ' cwfl?“ Kb %ﬁ%ﬁrﬁ@pﬂi PRI 70 P hosd A ik 24 = TRt
53 o ri Iréf FESFF T =BT I IM_EHH% N T A i
FI'F[ =, Nﬁu*if“f'ﬂj ijlftﬁ}”%gﬁﬁ]ﬁ %}ﬁri—j\qﬁq ﬁ' _}*5{41;[ ]Jé\[g,pl
= 1\?%{ I Ffﬂ [Py BEE L SR - Ty Al - R EEEI IR
= FLEIUE g[g[ @jﬁl glﬁq\ %ﬁ;ﬁrj Bl Ff FLE[U ) ﬁiaujipukl; ’_FLEIJ o

S SR S ot FAPITSE  SIE SpR L B
TV SEFE Bt BB OCER - 0 o AR T SR RS
BRI A » 2 ST PO | PO T L SRLE TR 1 e e«
FFEREIES S o F I S TR E S (R M
T PR R R R TS -

n/f?\:j %’*ﬁ}&?faﬁj‘ﬂrﬁﬂiﬁ]ﬁﬂj s 2k (iiﬁl Jﬁ[[ﬂ %j‘{ffylfﬂ | ]‘Hii el
A7 IS5 R ] BRIy = SRy - 84 ’@'ﬁ SHRHESE Y S L 3¢ ENREE
?iﬁ?ﬁ?i‘[‘iwﬂ??’%fﬁ@;ﬁgﬂﬁF‘}’Hl’ RL AR PUE AR RS P #“Hbﬂﬁ"
G = F' VP e ZH A R AIPR IV S Fa‘ o =]
i T I T%?Vﬁﬁﬁﬁ???ﬁﬁ” PR 2 rﬁﬂrrﬁ* A BJ@[ J
TP E R A,;F@Fuﬁm [ ﬁl[ﬂ FOET s g R g f'; =l A e 1
T SRRRL DT ”ﬁ“‘ﬁj 270 FHBIRF P2 O TR SRR R R
Flfﬁﬁﬁ‘ﬂfﬂfr? PSR - NS AR S AT R CoRLE R
B AL =R



PG 0 SRR R SRR SEH 9 R SR e
o T OB N BRI o N OV (R R R PRI O T
Fil[fkaIH%,@ MR EH & AR REE [ Fl[ﬁlrﬁﬂrrﬁ“’g fl1 27 p@;@,ﬁgﬂrﬁ
Jdﬂmﬁp@%ﬁW%%P PR o PRI T AR ?FTHW#QWT’%
30 0 S Ao et ﬁﬁﬁ;*ﬁﬂg FAUEIERL R
it N Rl L TR *%wa,ﬁ;ﬁa&w@w ZE
PRI« =5 B BEA T R A2 1 (R b= A ﬁ“%ﬂﬁWﬁi%ﬁ AT
HEAS I T EPB 4 RO S PR R 2 e
S S 4 [etaJ:lexaﬁiﬂngﬁﬁ,F[H[p YHLE o IR B %Jg,}lﬁu
81 B » (U FORIERR I 2 S Pt s & RN TSR s f g
?ﬁfﬁ@ﬁ¢uikk“imﬂﬂm Spo fﬁﬁ%@dﬂ§wﬁu*%wﬂiﬂﬁﬁﬁ%ig il
PRl % s 'iP"? @%J*izﬁlﬁ’%éﬁzﬁ'?fﬁ'w ’?"L*’iiﬁ*ﬁgﬁ‘?f}j‘%*
?@ﬁﬂﬁﬁ%ﬁﬁW@

g b W SR ) SR N 2 ) T YRR AL R R T
W%W%ﬂﬁ LR iﬁﬁﬁﬂﬂ@iﬁg@ﬂf%ﬁwﬁjﬁ‘*ﬁ@%“
Ugi *’“ﬁ[fégﬁf”@%‘:{‘ ¢gﬁiﬁq%€“ﬁ§[$7 o WRIHE‘/EJI@EFJ% [ - HI » 2§

Uii#ﬁ]ﬂ“?% %ﬂJﬁ EH%F{IHI » [P (G FO RS B, E‘yp JT—PKAT TEH lpﬁr[j =l
=4 F[ YR [ft T mﬂ%@;&ﬁlrﬁgﬂ% =05, T Jj}"%ﬁ F&*ﬁﬁj I o W N RGE
w%ﬁWﬁW%@jﬁmﬁ*Eﬁﬂ@%ﬁ%ﬂﬁWﬁW%@ﬂgﬁ’Hbﬁﬂ
S RUPIFR IV A N 2 IR B

%ﬁﬂwﬁﬁﬁﬁpﬁfﬁmwm@w FERI S T K HA N
F ARG~ PR 3 -



Abstract

The objective of my thesis is to review the arguments in Taiwan which oppose
gender quota of legislative representatives. I try to reconstruct the relations between
this measure, substantial equality and participantory democracy under the Taiwan

constitution.

Recently, the international society regards the phenomenon of
under-representative of women in legislator as the consequence of discrimination and
exclusion, and thinks this means the inadequacy of equality and democracy. Many
governments take positive measures to change the situation, and until now, there are
over 100 countries and political parties have gender quota for legislative
representatives. Although British court and French Constitutional Council announced
this type of affirmative action invalid, the opinion of the judges brought about the
amendments of British law and French Constitution to allow this measure and solved

the related disputations.

The gender quota of legislative representatives has been part of our constitution
since the establishment, but this truth does not end the discussion of the measure.
Political scholars and organizations pursuing for gender equality in non-governmental
circles advocate that the truth that the proportion of our female legislators has
outnumbered the gender quota in the law and constitution means this measure cannot
have its effect now, and therefore this measure should be improved. On the contrary,
in the latest 15 years, law scholars argued against gender quota of legislative

representatives.

There are three reasons for the abolishment of gender quota of legislative
representatives. The first is about the understanding of the truth. The law scholars
think that there is no gender inequality in Taiwan, and under-representative of female
legislators is not the result of systematic discrimination. The second reason is that law
scholars think that this type of affirmative action violate the principle of gender
equality in the constitution. They think the principle of gender equality in the
constitution does not include the fulfillment of social equality, and just pursue the
equality of individual opportunities. Gender quota of legislative representatives aims
at seeking for de facto, group, and result equality, and is not in the scope of
constitution prorection. The third reasons is that law scholars think that the principle
of democracy in the constitution means equal vote and majority, and gender quota of

legislative representatives does not conform to this kind of democracy.

Althought the science of law belongs normative study, the tradition of

jurisprudence in Taiwan usually ignores the understanding of the reality. Therefore my



thesis tries to contend through empirical data to prove that the gender structure of
Taiwan society is still highly imbalanced, and this causes under-representaive of
female legislators. The systematic discrimination transcends individuals, and we need
to overcome this systematic discrimination via prudent institutional design to get on

for a more equal society.

Facing social discrimination, formal equality views equality as the same
treatment, and views different treatments as discriminatory. However, substantial
equality criticizes that formal equality neglects that the same treatment in an unequal
society only perserves the status quo of the privileged, and does not challenge the
unjust power structure. Our constitution stands for substantial equality from the
beginning. Our constitution asks our nation to recognize the unequal reality, and to
take affirmative action to eliminate discrimination to make sure that our people could
enjoy genuine respect and dignity which our constitution declares that everyone
deserves. Even if we accept that our constitution aims at the equality of individual
opportunities, the process of the development and the text of our constitution indicate
that our constitution thinks that gender quota of legislative representatives is suitable
for the fulfillment of this kind of equality.

Besides equal vote and majority, the content of democracy includes diviversity
and participation. In terms of deliberative democracy, the deepening of democracy
lies in the process of gaining the legitimacy of political decision through deliberation
and speculation. If we want genuine deliberation and speculation, pluralistic
perspectives in our society must be heard and taken in to consideration in the process
of political decision. Hence, we should redesign the institutional mechanism to
include the excluded social group and let them be able to voice for themselves equally
in the political arena. The adequate measure is the turning point leading us to a society
in which social equality and political equality could reinforce each other. We can infer
from the regulations relating to democracy in our constitution that diversity and
participation play an important role in the understanding of democracy in our
constitution. Our empirical data shows that the presence of female representatives has
changed the agenda of the Congress. Identifying with other women in the same
unequal gender power structure, the female legislators have made significant
contributions during the formulation of gender-related acts. The story of the
hardworking and colleberation of female legislators manifest the theory of the politics
of presence of Anne Phillips and the theory of perspective representation of Iris Young,
and achieve the goal of reinforcing social equality and political equality of the two

theories.

In Fact, substantial equality and participantory democracy are not independent



concepts under our constitution. They both indicate that our constitution is concerned
with social inequality, and hopes to resolve this kind of discrimination and exclusion
through law. The vicious circle between social inequality and political inequality is
one of the main issue that our constitutiton takes seriously and want to take positive
measure to smooth away. Gender quota of legislative representatives is the
intersectional consequence of the approach of substantial equality and participatory

democracy under Taiwan constitution.

Keywords: gender quota, affirmativeaction, positive action, substantial equality,

gender equality, deliberatative democracy.
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# Canadian Charter of Rights and Freedoms art. 15 :
(1) Every individual is equal before and under the law and has the right to the equal protection and
equal benefit of the law without discrimination and, in particular, without discrimination based on race,
national or ethnic origin, colour, religion, sex, age or mental or physical disability.
(2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration
of conditions of disadvantaged individuals or groups including those that are disadvantaged because of
race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.
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The State shall not deny to any person equality before the law or the equal protection of the laws within
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CONSTITUTION OF INDIA art. 15, §1: Prohibition of discrimination on grounds of religion, race,
caste, sex or place of birth
The State shall not discriminate against any citizen on grounds only of religion, race, caste, sex, place
of birth or any of them.
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* Equal Treatment Directive art. II, § 1, Council Directive 76/207, 1976 O.J. (L39/40):
No State shall . . . deny to any person within its jurisdiction the equal protection of the laws.
http://www.pfc.org.uk/node/299 - f& B! £ 2009 F 12 F] 27 F1 -
* CONSTITUTION OF INDIA art. 15, §4: Nothing in this article or in clause (2) of article 29 shall
prevent the State from making any special provision for the advancement of any socially and
educationally backward classes of citizens or for the Scheduled Castes and the Scheduled Tribes.
Equal Treatment Directive art. II, § 1: This Directive shall be without prejudice to measures to promote
equal opportunity for men and women, in particular by removing existing inequalities which affect
women's opportunities in the areas referred to in Article 1(1).
% CONSTITUTION OF INDIA art. 16, §4:
Nothing in this article shall prevent the State from making any provision for the reservation of
appointments or posts in favour of any backward class of citizens which, in the opinion of the State, is
not adequately represented in the services under the State.
! Thomas Trelogan, Steve Mazurana, & Paul Hodapp, Can't We Enlarge the Blanket and the Bed? A
Comparative Analysis of Positive/Affirmative Action in the European Court of Justice and the United
States Supreme Court, 28 Hastings int’l & comp. L. Rev. 39, 51-62 (2004); Manfred Zuleeg, Gender
Equality and Affirmative Action under the Law of the European Union, 5 Colum. J. Eur. L. 319 (1999);
Nuria Elena Ramos Martin, Positive Action Measures in European Union Equality Law,
http://aiasbase.nl/uploaded_files/publications/NuriaRamosMartin.pdf ; Morgan-Foster, supra note 45,
at 9-10.
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CC 130, http://judis.nic. 1n/supremecourt/heldd1s aspx #! Indra Sawhney v. Union of India, AIR 1993
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