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ABSTRACT

The relationship between Investor-State Arbitration and climate change will
influence two aspects: how countries will implement climate policies and how investors
will invest across borders. Chapter 1 briefly describes the potential conflicts between
Investor-State Arbitration and climate change. Chapter 2 examines the existing
international climate change legal system, international trade law, international human
rights law, and domestic courts. The author compares how these systems deal with
climate change issues and their challenges and constraints for climate litigations.
Chapter 3 explores the limitations and possibilities of investment arbitration in the
context of climate change. This chapter consists of substantive and procedural issues
for discussion. In terms of substantive aspects, it is divided into institutional purpose,
policy space, and state practice: the agreement of the contracting parties. In terms of
procedure, it is divided into jurisdiction, the types and effects of arbitration judgments,
the application of international law and domestic laws, counterclaims, third-party

participation, and open and transparent procedures.

Chapter 4 introduces two cases where the host state affected the investment based
on environmental protection factors. Since climate change could connect to global
environmental protection, it has its importance. Chapter 5 summarizes three cases
related to renewable energy measures, and examines the current status of investment

arbitration.

In Chapter 6, the author made some observations regarding the relationship
between investment arbitration and climate change issues. Investor-State Arbitration is
a neutral and independent public property. It is irreplaceable and diverse. From the
limitations and possibilities of Investor-State Arbitration, it is capable to consider
climate change issues in investment disputes. In addition, climate change requires a
large amount of private investment. Besides, there is no substantial benefit in excluding
investment arbitration. At the level of interpretation, this thesis proposes three ways to
bring the issue of climate change into the scope of investment arbitration. At the level
of drafting treaties, there are plenty of novel proposals for the future contracting parties

of investment agreements.

doi:10.6342/NTU202300050



In Chapter 7, the author suggests considering climate change as one of the many
issues to be dealt with in investment arbitration and making investment arbitration one
of the dispute resolution mechanisms for solving climate change issues. Due to the
uniqueness of investment arbitration, private investor protection and the public interest
of the host state can be weighed simultaneously, and it can play a role from the
perspective of global governance. Considering the huge amount of monetary
compensation and enforcement mechanism of investment arbitration, it becomes the
dispute resolution mechanism that best protects transnational investors of renewable
energy (or other low-carbon technologies). In the long run, it might promote the flow
of international capital and technology, and possibly empower the global community to

overcome the challenges of climate change.

KEYWORDS: Climate Change, Investor-State Arbitration, International Investment

Law, International Investment Law Agreement, Fair and Equitable Treatment,

Regulatory Space
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' Energy Charter Treaty, December 17, 1994, 2080 U.N.T.S. 95. [hereinafter ECT].

2 Arthur Neslen, France Becomes Latest Country to Leave Controversial Energy Charter Treaty, THE GUARDIAN (Oct. 21, 2022,
5:08 PM), https://www.theguardian.com/world/2022/oct/21/france-becomes-latest-country-to-leave-controversial-energy-charter-
treaty.

* Arthur Neslen, Oil firm Rockhopper Wins £210m Payout After Being Banned from Drilling, THE GUARDIAN (Aug. 24, 2022,
6:43 PM), https://www.theguardian.com/business/2022/aug/24/oil-firm-rockhopper-wins-210m-payout-after-being-banned-from-
drilling.

* Sharon Anglin Treat, Fixing a Broken System That Promotes Climate Change and Depletion of Global Fisheries: WTO Subsidy
Reform Is Just the Tip of the (Melting) Iceberg, 49 ENVTL. L. REP. NEWS & ANALYSIS 10755, 10757 (2019).

5 Id. at 10760.

¢ Joana Setzer & Catherine Higham, Global Trends in Climate Change Litigation: 2022 Snapshot, The Centre for Climate
Change Economics and Policy & The Grantham Research Institute on Climate Change and the Environment 1, 23 (2022),
https://www.lse.ac.uk/granthaminstitute/wp-content/uploads/2022/06/Global-trends-in-climate-change-litigation-2022-
snapshot.pdf.
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7 UNITED NATIONS, WORLD INVESTMENT REPORT 2022: INTERNATIONAL TAX REFORMS AND SUSTAINABLE INVESTMENT 38
(2022).

8 Id. at 32.

° Id. at 33.

10 Id. at 36-37.

' Anthea Roberts, Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States, 104(2) AM. J. INT’L L.
179, 183 (2010).

'2 Id. at 183.

13 Kevin Crow & Lina Lorenzoni-Escobar, What Does a Corporation Owe?: The Scope of Obligations in International
Investment Counterclaims, 31(1) MINN. J. INT’LL. 1, 27 (2022).

4 Stephan W. Schill, International Investment Law and Comparative Public Law — an Introduction, in INTERNATIONAL
INVESTMENT LAW AND COMPARATIVE PUBLIC LAW 3, 17 (Stephan W. Schill ed., 2010).

S Id at 17.
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!¢ Human Rights Council, Analytical Study on the Relationship Between Climate Change and the Human Right of Everyone to
the Enjoyment of the Highest Attainable Standard of Physical and Mental Health: Report of the Office of the United Nations
High Commissioner for Human Rights, § 12-22, UN Doc. A/HRC/32/23 (May 6, 2016).

'7 Daniel Bodansky, The Paris Climate Change Agreement: A New Hope, 110 AM. J. INT’L L. 288, 289 (2016).

¥ Daniel Bodansky, Climate Change: Reversing the Past and Advancing the Future, 115 AJIL UNBOUND 80, 80 (2021).

19" Joint technical note by the UNFCCC and UNEP, UN ENVIRONMENT PROGRAMME 1, 3 (Nov. 9, 2021),
https://www.unep.org/resources/publication/joint-technical-note-unfccc-and-unep.

20 Setzer & Higham, supra note 6, 6.
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7 The Harvard Law Review Association, Developments in the Law — Climate Change, 135(6) HARVARD L. REV. 1522, 1540-41
(2022).

28 FELIX R. FITZROY & ELISSAIOS PAPYRAKIS, AN INTRODUCTION TO CLIMATE CHANGE ECONOMICS AND POLICY 2 (Zd ed.
2016).

® Id at7.

3 Mara Tignino & Makane Mgise Mbengue, Climate change at the crossroads of human rights: The right to a healthy
environment, the right to water and the right to development, 31(1) REV. EUR. COMPAR. & INT’LENV’TL. 3, 4 (2022).

31 The Harvard Law Review Association, supra note 27, at 1526-27.

2 Id. at 1533.

¥ Id. at 1533.

* Id. at 1533-34.

% Id. at 1534.

3 Id. at 1534-35.
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( cap-and-trade system ) ~ < ERZEHF &L ( command-and-control regulations ) L)
K= FAL (differentiation - FIANFRHISHIRL ) - +

37 Id. at 1535.

3% DANIEL BODANSKY ET AL., INTERNATIONAL CLIMATE CHANGE LAW 11 (2017).

¥ Id at 12.

40 1d. at 14.

4 Id. at 16.

42 FITZROY & PAPYRAKIS, supra note 28, at 138.

43 JORGE E. VINUALES, FOREIGN INVESTMENT AND THE ENVIRONMENT IN THE INTERNATIONAL LAW 255 (2d ed. 2012).
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46
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FOJ7 TR EERIRR ] - DRSS EOREAR < 7 RAERE P IE VIS & AN B0
R IR 2 S A AR R R (e s LR i1 B A SR 7L B S IEL AR A ey TR
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fE > TREGE RN F R RE R ARG H S ENED FTRE S [3840 5 - ¥ B ILIAZRM: - BREA
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— RIS > BIFEEN S B B Y e PR R S ER M ER s - IR AR Ry 2k
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4 Id. at 256.

 Id. at261-65.

46 Id. at 256.

47 Id. at258.

“ Id at258.

4 Id at258.

30 Id. at 270.

5! BODANSKY ET AL., supra note 38, at 36.
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BB A o s R AR R N 2 L [EHEE (common concern ) » &5y HIf5
FAEEF (no harm ) [FEAT > By AR T IRREAR L2 A HEEM - E BT
(precautionary ) JFHI » fEfE I ESTER E UL B2 R E R 75808 FIFEE E

EEZFH - HBIMEEE EREEER AR R -

Fo 1 e IRERAGTTEIHUPRER - B REth SEIMHRAR 200 > [FlFECR B i e
DUA SR > B AR By 1 90 T B EL A B AR LBz P R ) LE s sl A
%1815 (Multilateral environmental agreement > [N MEA ) EEhRESEE H
RATEAER - WIE B A] %% - CEACEE(EAGHIER L AYERE > B BURHEE - MEAS i

GV EARMEAVE A b - [FIRSEE AR 28 > fEEFAe DI e
TERTERTARE ©

I B S 2B R 1 /0 A 50 PR IS, » PRI ELIE SR
KLEE P o s - LT G BRSNS O R B 2 &
&y -

F=FK 1992 UNFCCC

Tt & B SR (8 B4R E /N4 (United Nations Framework Convention on Climate
Change > 1§ UNFCCC) Mt 17 T BIFE ] R E RV AZRS - 1REF 2 R EH
B IRETHI B AL B BTN E A st B ZHE e Gt B I R AGH AT
F5 7 5% - BT A0A & A [EIE R PRI 2 R EE TS RS - B ER
BRI T A F SR RS PR EEE S B BRI A E Fal™ -

52 The Harvard Law Review Association, supra note 27, at 1655.

3 Id. at 1655-56.

% BODANSKY ET AL., supra note 38, at 56.

3 Id. at 56.

% Id. at 57-61.

57 See generally id. at 97-117.

58 United Nations Framework Convention on Climate Change, May 9, 1992, 1771 UN.T.S. 107 (entered into force March 24,
1994) [hereinafter UNFCCC].

% BODANSKY ET AL., supra note 38, at 118-19.
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PREOR G 2 0 IETEAG ZVRHEIRFT A G407 ~ R R 88 IS Ay K B RA
SR > INMEEMARE T E EE R R EB AT » Ryl B R AT PR b -
BREE T A FEE ROREIFE S 5 E RV RE SR & I TR e R
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My ETEN: - 4L T BIERREA IV S 205G & R HlET -

ARSI B AHIRSS T AR S SRR EEEHE - A
RIS TR ARE St 2 i 2 L PR B8 5 B P A AR BRI A 2]
FEEZER] - B H S AT RIS MR 1 B AR s B PSR (o S i A s el R e -

UNFCCC 7 EZRMEASELE BE AR Z REV.Z ] - MR DR 2= R
REPEIAYER 4.2 RICEEFER IO - 2 UNFCCC 2 4.1 iR FsHt £ E (bottom-up )
AUREIA R - S SBIE A E R B HERERR ERT) K2 > 55 4.2
AR _EAE T (top-down ) HURREERA - BIRITRIFTY I Z B 52 a0 — R e H e
HAE - i ARG A BT %

BE A UMAT & 53 G 4 BRIAAERY - UNFCCC ZE17 T Wif 4B » MPR1 (1992 4
OECD 5% 5 B je H AR h &8 G ) - fif=RIL (OECD R A E]) - ARG AR
Rt JEMTFRIE ST - TR RIS B 2 B AR BT A Bl R B FRETIRAICEE 4.2,
5,6, 12.1 f5k) » MFRIE BRI A RGE Kl ZRrE & (565 4.2, 12.24%) > [ff
R E BRI A SRR S Bt 2 R e kes (55 4.3-4.5 %) 7 -

0 Id. at 309-10.

¢ UNFCCC art. 3.5.

2 BODANSKY ET AL., supra note 38, at 347.

% VINUALES, supra note 43, at 278.

% Id. at278.

% BODANSKY ET AL., supra note 38, at 119-20.
% Id. at 120.

7 Id. at 122.
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H UNFCCC #I7 2 SRS e Ry A e (o RS _ESaa kil HoRRE
HEEETHY - BRILITAE TIRERNRG - 7 B8 E - UNFCCC 2t 7 RizEE
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EIUER 1997 TEBRESE

HHEEEE (Kyoto Protocol to the United Nations Framework Convention on
Climate Change » NEIEEGRE S ) P51l T AR ZHEREEE - BT 73 lc =
B ARG EEPER - (FHERNAERR N Z HEE - [ ERESE EER
B 2o 2 RASHEI . LR LR R AR i Ry i B HAR < 70 B R B0 » SEERNIE:
AALAE - MIIERGEIR - & B ERIE TR AR 25 = M - BRZ T

 Lavanya Rajamani, The United Nations Framework Convention on Climate Change: A Framework approach to climate
change, in CLIMATE CHANGE LAW 205, 214 (Daniel A Farber & Marjan Peeters eds., 2016).

% Id. at 209-10.

" Daniel Bodansky, supra note 17, at 298.

" Id. at 298.

2 Rajamani, supra note 68, at 206.

" Id. at 206.

™ Id. at 206-07.

> Kyoto Protocol to the United Nations Framework Convention on Climate Change, December 10, 1997, 2303 UN.T.S. 162
(entered into force February 16, 2005) [hereinafter Kyoto Protocol].

7% The Harvard Law Review Association, supra note 27, at 1528.
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e E et T =M S - R RILEETT (Joint Implementation ) »
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Trading ) » HEBEmAE AL A [Fl st B DO A SR E 2 — 2y - Boskb
WEHFUERZ I B & AR G Y REHE LT - SO S Lo S A B BN TT B =
ey -

P HEETT ) MUER R EE S 6 ik o AREH AT IR S BN St
RIS BB DR PECEnsabR s (PR R ARSI M G340y T Y
By ) o SEIBC O IRPEZ B - EERN RIS -

A ER ] ) MUER FEEEE S 12 IR - AR ETIT RIS B E
SR E IR R MR A 2 2 B DR B URE S5 iR ZE Rl R 1 S
FiascE 2 R - B BRI SR I EMT R B B RIOK B3 - DU EITRIBE
BT A ARED o IR RIS AR Z Bl E S e > WIS e 2R R »
JVA ATRE (ISR S B DR PERCE - kR RS AR EE HAY » 5 A0 ey
EZETE R BT a KRR - %

LEIETT ) B T ER SR ) RIE LR AT E R EE (project-based ) HY

7 Id. at 1528-29.

8 Rajamani, supra note 68, at 208.

7 Kyoto Protocol art. 2.3.

80 BODANSKY ET AL., supra note 38, at 179.
81 Id at 179.

82 Id at 181.

8 Id. at 183.

84 Id at 183.

85 Id. at 184.

86 Id. at 185-86.
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E2ERI7E (Paris Agreement ) *' By 1 (HRHSREI SR 22 > th B 1 4ERF A S0
EERmERHE T ifi_E (bottom-up) 753 > FENRIESEATE EA% > A58(E
BEWRL R ARG -7 BB EEAE AR AEES RS BEME
[ ST = ER PR R MG - HAENT TR T AR ORI > I H DUEE - wER
R EI 0 R RRBE ) By E R BB - O [RAI B BRI E MBI A B2 &Y
IR M EZBIRVIARI AR - P52 > A " shalls | /Y
R RARERT > 1 T should ~ " encourage | FORCA[RIFEEEAVER » M H]

"will j~ Tmay ; B¢ "are to AIIRTRE KA FEIRRERVIHAFBGET AT - IREERZ
SCF A ELZ RER -2 2R ) E e A FEHARE L o BSO8R - AR At
W E B S A AR B BACHY R R PR (o M e 22 ] - *°

87 VINUALES, supra note 43, at 51.

8 Id at5l.

8 Id at5l.

% BODANSKY ET AL., supra note 38, at 191-92.
! Conference of the Parties, Adoption of the Paris Agreement, Dec 12, 2015, U.N. Doc. FCCC/CP/2015/L.9/Rev/1 (Dec. 12,
2015) [hereinafter Paris Agreement].

°2 Bodansky, supra note 17, at 289.

% Id. at 290-91.

% Id. at 296.

% Id. at 297.

% Id. at 300.
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() FERBPIRIRTHEZEFIEAEE (R TELRIKE 2°C ZA - W55 7k
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°7 Paris Agreement pmbl. (emphasis added).
% BODANSKY ET AL., supra note 38, at 227-28.
% Id. at 312-13.
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(b) fEEAEREEE A A BB » WA B R R LR A3
SERSAMEEIAN DR = SR A B S8 e
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2. ZaweY 7GR AL PRy ETHEEERAY T B ER - G550
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190 Paris Agreement art. 2.

10" Bodansky, supra note 17, at 302-03.
102 1d. at 303.

133 Bodansky, supra note 18, at 83.

104 14 at 83.
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106 Bodansky, supra note 17, at 304.

97 John Darcy, Global Climate Change Law, 2021 GLOB. ENVTL. L. ANN. 7, 33 (2021).
1% Bodansky, supra note 17, at 307.

199 1d. at 307.
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FEEI ST E B2 A ST B 38 e SR (BRI AL R S S A MU H XS 81
] o 0 BRPRACR R THa < AT B IEEHEOR - EIR AV A TR ARSI
WA A5G - TR > BRPREE A T A 8 R Rl Aoy B 2 SR - ' gtk
e A G — 7 A RE (E R B PRAOR A E A 2 AV 55— T Hse MR A
IEMEREST B s HEANTREA R U R ~ [EEEE N ZHEEw - 12

HREREBUETE R HVE e B HEIE R RER - BEBIR B R A
R ERIAMERE E S B0 B A RS EEUR N ZEfL » ' UNFCCC
KRR e 2 i s B S TS BRI E PREF 2RI WARFOR IS 545
EAEH > MRS RN EENFUE T RS -

BIZBCR AT Re g 5 [RELL T =HlkEsE « (1) BEEANEEENRELEE > (2)
RS st - (HE SRR EE R > (3) ERERE - (H3dmiE
RFLEIECHRERAE]IL M - 1 WENE - RSN HE
B S G 5 R DAY S U - 15 DA D ATl - sy BPR A A B 2

136

127 Treat, supra note 4, at 10755.

128 1d. at 10757.

129 Id. at 10758.

130 BODANSKY ET AL., supra note 38, at 328.

131 Crow & Lorenzoni-Escobar, supra note 13, at 27.
132 Id. at 27.

133 BODANSKY ET AL., supra note 38, at 347.

13% 1d. at 348-49.

135 Id. at 335.

136 1d. at 335.
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£ WTO FUHIEIRG 22 T » & S AHRARVERIR S s Tam e i 2 @ B
B S 4t E | (General Agreement of Tariff and Trade » [ GATT ) P728 20 {6
ZBA R - R MR ER R A E T A Rl & B DM (likeness ) PARARIAT
78 (less favorable treatment )~ 138 HUFE BB A= 78 7572 (processes and production methods
T PPMs ) S A 15RFELZE i A B FERH o B i AR o A A R BRI R AF R e
me 5 EAEE - BUAEERS - 20 40 - TNASm e TGRS - TIMrE
FEB ~ B i SR SRS ~ Al ~ A=REAEEEL (Eco-label) DLRIKEEIEAETN Ry A]AE

1Y Canada — Renewable Energy PR » R TR FREREL 2 E
P SRR 2 RS < REIR BT A B SUNE < ' SR RBUF ST RETR 77
HHE RN EREL BRI S ERE e E 2B WH - FE
FIE A 7 RS - S ERATRE - EERE IS RSB R
BHEAG R TS - 1

H ARG ET SR > 52 R AERETRAYAERG - = RES0AH WTO #HREHH
BAAR AR R LR AR ARG - BN R E RV A e - ' f
PR B2 SR ARG R AR R TR Z BUR - BRI AERETR ~ KFZRE - M3 SEAHRE 2 4
FEERA > HAT L4EE (feed-in-tariff) HEE A RmifhEA K > IOREIL
Wt 5 - BRI S | ABRBE RIS MR - 14

BEF R PRI I AT B s GATS M E#a/E] 5 F3 > “EEAFTER > RIEE
FINVAE ATRERE ] GATS 55 14 555 b A2 Ore& NS5 ~ EhY/sa ) < A ap B
IAC -1y A

137 General Agreement on Tariffs and Trade 1994, April 15, 1994, Marrakesh Agreement Establishing the World Trade
Organization, Annex 1A, The Legal Texts: The Results of the Uruguay Round of Multilateral Trade Negotiation 17 (1999), 1867
U.N.T.S. 187, 33 LL.M. 1153 (1994) [hereinafter GATT 1994].

138 BODANSKY ET AL., supra note 38, at 337.

139 Id. at 339.

40 Wybe Th Douma, The WTO and Climate Change, in CLIMATE CHANGE LAW 298, 298-99 (Daniel A Farber & Marjan Peeters
eds., 2016).

14l BODANSKY ET AL., supra note 38, at 345.

142 Appellate Body Report, Canada — Certain Measures Affecting the Renewable Energy Generation Sector & Canada —
Measures Relating to the Feed-in Tariff Program, ¥ 5.177,178, WTO Doc. WT/DS412/AB/R (adopted May 24, 2013).

143 BODANSKY ET AL., supra note 38, at 346-47.

144 Douma, supra note 140, at 303.

5 Id. at 303-04.
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FE R (-5 17 T 5L 540 45 177 2 ( Marrakesh Agreement Establishing the World
Trade Organization ) "H[=$2 Mk 28 & (sustainable development ) » [ BEEES By
b 8 Z Mt S R 25 2 B - 'Y WTO mIRE Ry 1 B s SIS -
HIR AR BN EZE N S ARBEE T BB A A A & R B 55 I R
Bt i - 140 WTO $2 2 BOK T-EL 2 BA& IR ATHENE (prospective ) » ZH[RAEE
SKSBRIERTT R - IHEERIM e ERRIVENE - Mo HEfE AR - 'Y

7Y GATT 1994 55 20 iR Z M » SRAIEEURIE 15 DA R A IRES b A € A
F - SYWIBAEY) 2 A e B AR BRI - HSS DAS R AN RES g 2 By 1 IR
AIREfGE 2 B RE IR Z PR -0 & R EE P I B R 2 2 PR
5 EH GATT 1994 25 21 {555 b 5KER 3 TH.Z ALk B AR A B (A B RRr S P
PREUZ FE IR R RE - 1 3D = > GATT 1994 55 21 556 b 55 3 JHLLUK ECT
% 24 [R5 3 K5 a THES 2 Biie it = BIIMARR (security exceptions) FL&T4
LITHRAUCA T HMUE 28 > M AR RS AR T8 B A A Z PR IEM - 1>

7r 2021 42 12 H > HERERSE 18 fi WTO & BRI R La AR
HEE > FRdthZ8CR 2L R BE AR RS TR A AR AETRRCR
(energy efficiency ) Z 15 & - #EMERBUFE G LSCRsk 0 HEER R EEE
ZEBRERE - 1 prii g BRI R LSMME L EERE I - Bl
2019 FEEEFIIT 5000 (F35% > A AR HRRERENZ KEES - ™ R
{8808 2 R4S T - BAF 1L (phase out) (LA WARHRIBE A RCE R 2R i E FTa E
ZHAE - AR DRI TEN AT e A 2 SR A R R - 10 PR > Al
g BRI K G R BT B o A n[BEH e E & - WTO

146 Marrakesh Agreement Establishing the World Trade Organization, Apr. 15, 1994, 1867 U.N.T.S. 154; 33 LL.M. 1144 (1994).
147 Douma, supra note 140, at 300-01.

18 FITZROY & PAPYRAKIS, supra note 28, at 138.

49 Won-Mog Choi, The Present and Future of the Investor-State Dispute Settlement Paradigm, 10(3) J. INT’L ECON. L. 725,
743-44 (2007).

159 Douma, supra note 140, at 301.

15U Id. at 301.

'52 Danae Azaria, Community Interests Obligations in International Energy Law, in COMMUNITY INTERESTS ACROSS
INTERNATIONAL LAW 297, 314 (Eyal Benvenisti & Georg Notle eds., 2018).

153 World Trade Organization, Ministerial Statement on Fossil Fuel Subsidies, WTO Doc. WT/MIN(21)/9/Rev.1, 9 1 (2021).
54 1d 9 3.

155 1d. 9§ 4.
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FER BB AR RHRRGATIE R B S A B - BN ER Z 38R Z LA G
RN Z 40t Atk E s E R o PO Sl 2 UR AR Dlaski o iciE
F (international distributive justice ) HU{t{, WTO #& &~ 2 i BB 8 DL B R 5F
BRI > HET (50 5 2 AR s AR e S e B A - 1

AN 21 g1 - WTO & EFIMGRIITEAETRE S5 WTO e 2 FER » Bt
P2 AR&E - BN M Fm S AR T 2 R4S - 18 G RSB AR R
R (R 52 DA R [ bk 4% % 32 4 4H 45 ( regional economic integration organizations )
WEEARER SR EMEREEEREGEE 5 H R bEBE 2 &AM

( compatibility ) F&5 - 157

E OB = 2B R E 2 F0 T V91 DUP S e BRREREER  LLbAR Rl -
190 bR RS RE {50 M R AR i BRI R A R (P B IR D N SR R B R i A
ZALEGRAS > [FIRFE B 1 AR AT AR L Rk A A1 AR b R I R R AL
EERTE) > RIERIZERE T IR ANT A M S AR (R B MR A JE - 1O
B2 ERENA > Asw A NEEREE 2 S WTO JAREA 240 HE - BN L5
e AERMECERENE 5k 2 Er - 1

-

SRR B LA RIS S — BIRIRMIBR I LIS B
TEHREN -2 IS 5 SRR T2 R = 10 4% R AL i
TR - A T (RAEBIPI B LR S S TRY B - 1 3%
L 9 9 9 L T 2 2~ BT BT BB BT Carbon Border
Adjustment Mechanism ) + 3281 i A EIP HRF L REEHHER » LT3 BRI - 1

156 1d. 9 7-8.

157 Ahmad S.A.S. Al-Tayer & A.F.M. Maniruzzaman, Addressing the Global Climate Change Problem in GATT/WTO Law: The
Vision of a New International Climate Law Based on International Distributive Justice, 12(5) J. World Inv. & Trade 631, 631,
656-58, 666 (2011).

158 Azaria, supra note 152, at 305.

159 1d. at 305.

1690 The Harvard Law Review Association, supra note 27, at 1536.

161 1d. at 1642.

162 1d. at 1642.

163 1d. at 1643.

164 1d. at 1645.

165 1d. at 1645-48.
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t 1 o 28 SR ik B 2 [ 52 45 DA ol L 38 S JE R 288 JR AUl (moost-
favoured-nation ) LKz [BFRAF#EEH] (national-treatment) » '°0 BREERA S IR
S i Z YRR (EAS B R DU ZE S A [EI R DR IROE A w58 R [R5 i like
goods ) AT - 7 RIBEATRE  HEC BB OB R e B SRAE S Z B
FIRE IS R AR AR AT BRI < (R anaR DA [R Z BARRE © 1 F3 >t Pimf sk
PRI K OIE RS GATT 25 20 BROISNAT Ry 2 R > BARIGIREE T & &
R BITEURA - 1 (£37F WTO A8 2 FIEELhRR - BB e
B WTO AREAARNS » FRIEE E U TR R A 2 I B
k] WTO JEREA RS - 170 i S EEsEael - W0 H nJRES WTO i ik
HISERARS N BIE - 1T FERIRE L EEIE - AP AR S B B R T 1L
PREIEE - Al e AR R i e R s - 17

I 5 th e A =R 5 2 am S SR 8 - (—) BAREREEEE G ~ () (REH
FIFSRIEZ E 5 RAEE ~ D (=) FALRIEEE T Z RS - 17 1
WA 2 BURF % WTO JAEBUF A HE 7o e 2 Z= R bR n B R e i A
B2 EE > I M HEERE B e T IAZE o 17 SRR an B AR S
ZE T~ FBEERIE ~ AL BUTERIE ~ &5 - Bl BRI RESE 5
A7 P e B 2 LR (e S T E AR R T AR 5= 172

K Dy ERet A R B SRR B - B SER LU =RIZH -

DS412 © Canada — Certain Measures Affecting the Renewable Energy Generation
Sector

FATIZEK DS412 ZE: » JIZE R fe & oS DU E L R BUR < Imfi i
(Dispute Settlement Body) Kz 714 f#(Appellate Body)g k45 HHE R Hl - 176 5

166 Id. at 1648.

167 Id. at 1649.

168 Id. at 1650.

19 Id. at 1650-51.

170 Id. at 1659-60.

7! Id. at 1660.

172 Id. at 1661.

'3 Harro van Asselt, Climate Change and Trade Policy Interaction: Implications of Regionalism, OECD Trade and Environment
Working Papers 2017/03, 26-28, 52-54, https://dx.doi.org/10.1787/c1bb521e-en.
74 Id. at 30.

'75 Id. at 36.

176 Douma, supra note 140, at 304.
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JE AT RISR P REVES WTO AHRBEAR E A A ME R - 177

DS593 : European Union — Certain measures concerning palm oil and oil palm

crop-based biofuels

2019 ££ 12 A 9 H - HIfe mBLERIE HEEre 2ok - P ElJe L 5RE SRR GATT 1994
it s S st ion i 2 ARE > TEKEE Z B S BIE SZ GATT 1994 e i B 1y
A E - B T HRIF R E R K 1B KB S ABCR H Y HEE
R R RS ~ BRI ORE ~ (REEVI SRR R IR L 2 AR I - 1

AN B RS YK BR B i AR B AL 2 B A RE TR BCSRE  ASRAREN Ry L
BIARIAZRIRE - P BURH BN B & T RS R B AT R Z R
HUARIRIE R T RIS & R Z (B IE YA B » HE T A Rl JE e 2 o = SRAR HIR I
Z AL o AERRAY S TAREAE T (275 DU Ry B 2 B AR E
A IR - S > B AR ER ER R A A AR (B4 + D) H S s
b F BRI ) RIPREGREE A IR - 155 LR e - 7Y 2030 SRR -

184

BRI e (ERE R ) AV B B = R A P GEE
ISR REIR DR SR I DAARE T A ) AR B SRR A 7
AR B BAT B - "W EIRRAY I Bt v DAE I RB R EAt B R =45 (]
A IERLURSEE - 19

#PE 2 Ry E AL R A AR A B 2 BV e b A R R B

77 Id. at 304.

'8 DS593: European Union — Certain measures concerning palm oil and oil palm crop-based biofuels, WTO,
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds593_e.htm(last visited July 15, 2022).

179 14

180 DS-593: European Union — Certain measures concerning palm oil and oil palm crop-based biofuels, CLIMATE CHANGE
LAWS OF THE WORLD, https://climate-laws.org/geographies/international/litigation_cases/ds-593-european-union-certain-
measures-concerning-palm-oil-and-oil-palm-crop-based-biofuels (last visited July 15, 2022).

181 74

182 g

183 74

184 g

185 European Union -Certain Measures Concerning Palm Oil and Oil Palm Crop-Based Biofuels (DS593): First Written
Submission by the European Union, EU, § 301 (Mar. 5, 2021), http://climatecasechart.com/climate-change-litigation/wp-
content/uploads/sites/16/non-us-case-documents/2021/20210305_DS-593 _petition.pdf.

186 1d. 4302-05.
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REHDRZEREGHHIE - NIRRT A FEEH T B R B 5 Hoot - £
R TR AT A | AR BRI ROk - A A5 b = ik B (high-carbon stock )
B AR R B TR L i P = e - 1Y

DS600 : European Union and Certain Member States — Certain Measures

Concerning Palm Oil and Oil Palm Crop-Based Biofuels

2021 5 1 B 15 H » Bk ua A BE ~ JEBI DRI Fseie 2ok o SR
PR E B R R A B AR 2 B AR R TRIBURE Y DAER D Ry B R 2 A E
YRR RS » "PBCR AR B R Ry 7 A SRS BN AR Z IR - BUR
RS R T BN e R S E A g ake Ee 2 i = R Ee TR -
M PSR - POTERBRERHY RS TR T - A LIRIEDH AR R 2 A B E A I
T - 2 o B AT RE B N AR e 2 AR B (B = PAjE] H 2S00 Sk
RS AREGEEER IEREE R - PUE A LR E R - K 2030 SEAFEEER - 12
& SUEE s T P e I B B AR EL AR e AR R e A 2
ERARL > Sl H BAEDEER DAEAAEDH R A AR - 1

ARG aatE 5 | GATT 1994 ~ [ty & bt i e DL il B P E i fin o <~ 28
ZRSUR R - 1 BUE G IR RS i B T B KB AN & ABER N
HH DS R R IEEE - IRIRRE - (REEV SRR EIRAEIR L & IR E
M o 195

Bl RPN H AR 2 B RGaa TR &y T BRSO ~ M A H SRR HEY -
(IR AN 8 (/DI = SRS HEI S s DA Sl PR + (2)WETLER

7 Id. 9 308.

%8 DS600: European Union and certain Member states — Certain measures concerning palm oil and oil palm crop-based
biofuels, WTO, https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds600_e.htm(last visited July 15, 2022).

%9 DS-600: European Union and Certain Member States — Certain Measures Concerning Palm Oil and Oil Palm Crop-Based
Biofuels, CLIMATE CHANGE LAWS OF THE WORLD, https://climate-laws.org/geographies/international/litigation_cases/ds-600-
european-union-and-certain-member-states-certain-measures-concerning-palm-oil-and-oil-palm-crop-based-biofuels (last visited
July 15, 2022).

190" 74

91 74

192 10

193 74

194 g

195 74
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SEORER SRR (PRI BN, - I B e N A s TR B A 2R IS
ZEHPE ) () BEMRE - IRFEVIZRIEL R REE R IFEETE © (DIEEREIRZ
SR H AR IIHVREIREGR - 0 BUH#E P51/ UNFCCC ~ FU#iE = LU E
i » DRI RSB 2 EEE - B AR T REEE - IRERE(ED
FAZARNE A il oy BIHEERE > 2R s S - i SR KU E HIRRAT -

198

B=ET BEEFIRAEARE (2 B AEER

EERBRALRHEET 2 NS D IE AV B (ERT SPE8EHEOR | Rt & BRI
[FlF - NFESR ARt G H AR ERISERE - 1 ARERBEREUAHES
HADIZ s IVARTZSE > B iR (E R PR Ry A A B - & IS (E
ANWEE SRR NEF KEER SR RERNE B ARN BRI G A8
TREARITE) > RENBERENESE 8RN EF R EERESR ABUE(E - 2%

MR BRI AR HE - AREAREA ERE] (F1a0 - RN - EEERE - KRR
& BIREEE - ) a2t TRRERARIREE - A DU R B DIF T
15 DURE Ho ] 2 (o SR M S B e R B 5 5 B N R i Se BUG S8 21 fiE Imter-
American Court of Human Rights L % United Nations Human Rights Council &
FIEEEH - ATANB RS IRE 2 SHIR_E A B3 B P R A AR R A > SERE RS
Human Rights Committee ~ Committee on the Rights of the Child I/ 5z U.N. Special
Rapporteurs % \ERERE T REUN BIEREEE ZTHIE= - 27

HEAEN  EERGESNITIRGIEEES > HREGREE S BESER
o HEER > AHEERAATEE L ] REIE AL RIERS - (e D iRPER AR T

=Y

1% EU and Certain Member States - Palm Oil (Malaysia) (DS600): First Written Submission by the European Union, EU, Y 280
(Nov. 30, 2021), http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-
documents/2021/20211130_DS-600_na.pdf.

Y7 Id. 4292-95.

9% Id. 4 352.

199 BODANSKY ET AL., supra note 38, at 295.

200 1d. at 298-99.

201 Id. at 299-300.

202 Darcy, supra note 107, at 33.
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) o 203

e B AFEHZEE (United Nations Human Rights Council » % UNHRC )
72 2008 FEEZCE B\ FEELR S ER AR < 7/23 9% - BIA RN T R
VSR B S T S s BRIt B A pl B HUA B - W TR = H
NEERGE Sl R EE S MR » RERIRARL - ... 2 - 1818

UNHRC R[4 i 8 2% 1H SR (s S s A AH B 2 2 e - UNHRC 2 2016 SER[1fE

A
— BRNRIBEEE B RE A BRI U AT
Wi - i ELEFA A CLERSIBIRES) .2 o AR B L

RREIARL N ERF T IB8R SR fox BB N Al ARERR i - 2

= B DI R B SR TN EOR A B H R 2B SR R AR - W0 H
A ZENE HIEIABRHRIT ~ SAREEE R H B 2 5 - 2

=~ RIEREE KGR EIER NRRAET O SR > BN mEE 2 AN (140
M ZE - RER - BREEWRARE) MERECREAER - 277

g~ sfbpa EEROR R AR E ZARHIIE Tom (b  WEARME I 2T RgnlEs - K
A N RERRE IS o L SR R R Z AH R o M AR s =AM =l ARG IReE
JIELREE ~ MECRTTE SR Bl - 2

UNHRC 5 RIEEEEEEN - A FR = RESHHUR B ZFEA - SR
Tl RAESEA: ~ B E TP A UK S BUR - B DU B RS R
BRI Z S AR PRI B R i T N A AN E
B FERYEanfE (rightto life) ~ A% e B /K R AR a5t 2 A B (right to water
and sanitation ) ~ E¥Jf#E (right to food ) ~ {EFEFE (right to health ) ~ fE{FFE (right
to housing )~ H A (right to self-determination ) DL & SZAb Sz 2% 2 ## (right to culture
and development )-** J i Bl R0 > RAEEIB A G G 8 A Mdn K 2014

203 Tignino & Mbengue, supra note 30, at 4.

294 Human Rights Council Res. 7/23, U.N. Doc. A/HRC/REC/7/23, at 1 (Mar. 28, 2008).
205 Human Rights Council, supra note 16, 9 54.

206 74 958,

27 14,959,

28 74 962,

29 74 94,
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£ WHO FEAN 2030 -2 2050 SEAFAE AIRE GG RERINZ 25 B AL » 21

525 AR BT GRS R R MR T ~ MR AFHG ~ e
S R ST STBARRE R IRLL IR - FIRS - SO AT s
2B E RS R R R 21 AR b R NS RIS K
L Y DRSS (delicate) 7 2 B Ak - IR BN 52
SRR 2 ABE - 22 HEFR(T (World Bank) 75 iR A BER 52 51
SRS - I 2030 SEERCE | AT ARIRETRIREE - 20 AHEE b
7 S R R RIS SRR WK B A S5 8B 2 R B LL1
B HEIRSARIR TR RS T ABEIS + A FLR DR - 2

ficigi<<Declaration on the Right to Development>>[J Kz <<4%75 ¢+ & 7 LAEF]
EY[ & /N4 J>> ( The International Covenant on Economic, Social and Cultural Rights )
AR BT B 2R HE X B SRR G 00 = R B SR R AR R ER R R - 2P KR
<<Declaration on the Right to Development>>[) & <<[jt& B T pEbEEBL AfEIRE
JEHI>> ( The Guiding Principles on Business and Human Rights ) BJH1 » FRE 1T 5
A (CHZRZE) B HEATRFTE s AR EA R » I HRERRC JTE - '

P EHET /N4 ( Convention on Access to Information, Public Paticipation in
Decision-Making and Access to Justice in Environmental Matters » JRf# Aarhus
Convention )3 B IR 7\ % Eﬂﬂ(transparency) I\ A2 B participation )
PR AT M (accountability ) e

UNHRC 7t 2018 42 e - EHE AR E RIS s B A BisE)
WATRE F AREAR T DAGREE - *'° JT4F - UNHRC L 2021 4 7 F 48 47/24 5704

20 1d. 9 8.

2 Id 9 5.

212 14, 9 23.

23 Id. 9 24.

24 14, 9 37.

215 Id. 9 35.

216 Id. 9 36.

27 Id 940 & fn. 51.

28 Human Rights Council, Addressing Human Rights Protection Gaps in the Context of Migration and Displacement of Persons
Across International Borders Resulting from the Adverse Effects of Climate Change and Supporting the Adaptation and
Mitigation Plans of Developing Countries to Bridge the Protection Gaps: Report of the United Nations High Commissioner for
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o 0 W T FORBIVIREE S CACEEO RS TS 28 %M (sudden-onset) H
IRKE RSN (slow-onset) S & 2 S AR KBS AILSEAAAIIN T 5
ARG AR SRR RN KIS B AHEETHS » R (s
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o4 7 ¥ o SN

HIF B Z P Z A R BHERER ] SRR SEE 2 Z B H BRI A Z
FERIIR DUPR AR - 0 SRR 8 2 HRés N BB AT 0 AU 2 E H 4R
K o 20 AN BB PR EETER - Bl B2 SRS RAN R EUS R AR -
SN IR ORGE M AMERR L | - A1 > FHFSSR IR AE ER AR RE - 23K
DA Rz 5 AT B SRR T - 22!

S _EAREEAE R AR  He— R L B 5 2 1T BB M T RS
PR E R E > H I R ILR R BRI E N Z NEZERE - 2 {5l
3t 7 A e AR SR B B ]t 5 A e (B 28 h E AN R S Z BRlge s - 22
BRI ~ SN BN ARE AR R B 2 T 25 Ry B 2 AT Ry sl T R B BG S
I NIERARFE N Z R E A EIRE » R Z R T HE LLA LR 2 Bt b
et o 224 55 REHE S AN ERAE AT S B B I AREE 55 =TS _EAYIN
A e EE e O3 A 28 E > LR ARG B e A s HEHE
R NERFFRBOE - 22

FH [ EFSEREECEER ARG R AR - B EAIE
R HE TS SR T TS R 97 B o BLAFEREEY AT » 7 2021 42 UNHRC
I 48/13 S5 B AR BB R4 SR TR 71 - 20 ik
T 1976 SRS ERILERHER] - (ST A 100 (BRI T S R

Human Rights, UN Doc. A/HRC/38/21 (April 23, 2018).

21 Human Rights Council Res. 47/24, UN Doc. A/HRC/RES/47/24, at 5 (July 26, 2021).

220 Elena Cima, The Right to a Healthy Environment: Reconceptualizing Human Rights in the Face of Climate Change, 31(1)
REV. EUR. COMPAR. & INT’L ENV’T L 38, 38 (2022).

2 Id. at 38-39.

22 Id. at40-41.

23 Id. at 42; see generally Michael Burger et al., The Law and Science of Climate Change Attribution, 45 COLUMBIA J. ENV'T L.
60 (2020).

224 Cima, supra note 220, at 41.

225 Id. at41.

226 Id. at42.

33

doi:10.6342/NTU202300050



A EZBRR R RE - 2T MEE R A RE R R LA - B0 s AR
U A (R MR - 22

UNHRC J4 2021 £ 10 FiEa8 48/13 Jfk% - 5 T s B R w1 b
(environmental degradation ) ~ SE{=EEE DL KA BA K B MR 2 e Al R AL ROR
KRETEARE G EAEEAME (BaLaiEfEN) 2Rl HBE B

soask 2 By TARS BB AR A HH - REUAR AU RBOR TE
MNEZEEMERTERE - B2 RAHEN - BN OR35S
BISHAEEME ...

FEHGF R RO E BRI A A BB A EEEE - .

fEHHEEME 155 B bR T SAREIN  MOREE R E S E RREL - AFHK
BORZ PR A 2 SR R R R -

L KR ERTS - B ROKERE N AE N A BB AEEEER
ZHER]

2. SR (R Kok SER B REA S A RE AR 3R A T B PR AH Rl
3. EibRRESATLF  (RF oK@ 2 A BB BRI A Z R AIE

HEZEREE ...,

i

L FZ 0 BT REASES REEE 2 SR EEEN N SLEE
% (common concern of mankind ) ~ B5ftIEZ% (intergenerational equity ) = 2 -
i HEREUTEI T « 20 R SR RERE A > RERHE AR
FEEPIFEE T ERESRE & LA - W B/ RES R A 2 ARESEAY
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iy

27 Id. at43.

28 Id. at43.

2% Human Rights Council Res. 48/13, UN Doc. A/HRC/RES/48/13, at 2-3 (Oct. 18, 2021).
20 Cima, supra note 220, at 46.

B 14 at 48.
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22 Qetzer & Higham, supra note 6, at 37.

233 Choi, supra note 149, at 746.

24 Id. at 740-41.

235 James Gathii & Sergio Puig, Introduction to the Symposium on Investor Responsibility: the Next Frontier in International
Investment Law, 113 AJIL UNBOUND 1, 1 (2019).

3¢ Francesco Sindico et al., Climate Change Litigation and the Individual: An Overview, in COMPARATIVE CLIMATE CHANGE
LITIGATION: BEYOND THE USUAL SUSPECTS 1, 8 (Francesco Sindico & Makane Moise Mbengue eds., 2021).

27 Id. at 20.

B8 Id. at24.

29 Id. at 9-17.
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240 Setzer & Higham, supra note 6, at 2, 9.

2 1d at 11-12.

22 1d. at 3.

2 Id at 4.

24 Id at7.

245 Margaret Rosso Grossman, Climate Change and the Individual in the United States, in COMPARATIVE CLIMATE CHANGE
LITIGATION: BEYOND THE USUAL SUSPECTS 199, 200 (Francesco Sindico & Makane Moise Mbengue eds., 2021).
246 1d. at 202.

27 Id. at 202.

28 1d. at 202.

249 Id. at 202.

230 The Harvard Law Review Association, supra note 27, at 1541.

2! Grossman, supra note 245, at 203.
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22 Id. at 1530.

203 Id. at 1531.

264 Maud Sarliéve, Climate Change Legislation and Litigation in France: A Work in Progress, in COMPARATIVE CLIMATE
CHANGE LITIGATION: BEYOND THE USUAL SUSPECTS 485, 485-86 (Francesco Sindico & Makane Moise Mbengue eds., 2021).
265 Constant Méheut, France Drops Plans to Enshrine Climate Fight in Constitution, THE NEW YORK TIMES (July 6,2021),
https://www.nytimes.com/2021/07/06/world/europe/france-climate-change-constitution.html.

266 Sarlieve, supra note 264, at 490-93.

27 Laurent Gouiffés & Melissa Ordonez, Climate change in international arbitration, the next big thing?, 40(2) J. ENERGY &
NAT. RES. L., 203, 205 (2022).
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2% Loi no 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés méres et des entreprises donneuses d’ordre.

209 Sarlieve, supra note 264, at 493-95.

20 Gouiffés & Ordonez, supra note 267, at 206.

2% Pollution de I'air, CONSEIL D’ETAT (12 Juillet 2017), https://www.conseil-etat.fi/actualites/pollution-de-I-air.

272 Le Conseil d’Etat ordonne au Gouvernement de prendre des mesures pour réduire la pollution de I'air; sous astreinte de 10
ME par semestre de retard, CONSEIL D’ETAT (10 Juillet 2020), https://www.conseil-etat.fr/actualites/le-conseil-d-etat-ordonne-au-
gouvernement-de-prendre-des-mesures-pour-reduire-la-pollution-de-1-air-sous-astreinte-de- 1 0-m-par-semestre-de-retard.

23 Pollution de I'air : le Conseil d'Etat condamne I’Etat & payer 10 millions d’euros, CONSEIL D’ETAT (4 AodT 2021),
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275 Sarliéve, supra note 264, at 488.

216 Greenpeace East Asia and others v. Ministry of Economic Affairs, CLIMATE CHANGE LAWS OF THE WORLD (last visited July
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28 Id. at 33.
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BN S G NBITE E G HAREEEE L DU S S4B S DR e i B

02 E AT BB 2 I R P (R4 2 RE PR RO R ST IR R -

REMEHE S BA AN FOK @M 2 AR - 40

B {AIEF T (relational responsibility ) -~ BIEPREVEEAGIE 2 FE: - iz E it
A RAR 2 BREY > NMEEIRPZEAZETTES A - % BEHEEEERE & - #fE
LA Wik 2 5 B 2 BRSO A S & - 8 A\ BB (£ home state responsibility )
Z BRI BN RE AN Z BB R N Z B YRR 2R e dl &
RUEE - 4 BRMEIEREIARAEE L - BIZEET A TR/ EERNA T
ZEINGEREHER - 7 BENS - RIEREAERE > RNEINEEZBR B
T REELIRE 2B AR - SR/MREE H3# M - IEEEILT > &&EA
BH NP E N A RE ST Ryt - DN f Ry PRT R SRERET - & P HIR A AR
TE NGt L2 BR > BB H g SRR - 4

&F LAl fIRVCLT 55 31 %58 3 I8 (a) B (b) Be > R PEUER R
BICE R e NES BT RE 2 ek - R =AM RS EREES
b TRE AR DU T GRAIEL ZAat BEERE T AL ER S
SR RCER - D 2 (RIBRIIE R (LB E ARBEEZ A - siSHEHRE
SR e 13 B B R U

400 74 at 210.

401 1d. at 224.

402" ADF Group Inc. v. United States, ICSID No. ARB(AF)/00/1, Award, 4 188 (Jan. 9, 2003),
https://www.italaw.com/sites/default/files/case-documents/ita0009.pdf.
403 Roberts, supra note 11, at 225.

404 Boon, supra note 313, at 263.

405 1d. at 277-78.

406 14, at 263.

407 1d. at 263.

408 1d. at 270.

49 1d. at 271.

59

doi:10.6342/NTU202300050



BE1 EFE
H—IH BRE

BRI R E R B AR R HE - RIS E B AR
LR BIPRTE Ry HE - 10 & &AM - B N Z BRI R S A A
TR > GREPBEAEME - Y REPEREL - BEACRIIEREEE P
Al > ZRESREINROE FEL > 206 WTO Z Fhnfi i - Kig{es T IEre
A o A EAETTE A T RE AR E O R S B E E 0 - 4

ME BRI (HEE AT CF AR SRR R - 10 33 AR e r AR
FERESEAZHE)  EERMIURSY " EiEt ) FE MR E UG - B
BT RBEN LB RE NS T R BB NE e E N PR 2
Jilf 2 o 4P ERRCE NFEESSE M E > BN ZERRER R T EKR
EREE - EPE AN AES B R ETRINTTEGRAC T RIBEREE -+ B
R EAN AT BEES £ R BRISE - RRFE 2B - ey m] RE G A1 (A A i 2 PR DU A

£t 415
BEHE o

BT E < B REREEOR S i 8 I £ B AR LU & 2 &0 M i mok
TEER RIROIRERE - BORREMHABROEER - ¥ BHRILERES
e S EE R 2 RS - B BN St 1 B SRR I 3 DU
FIEEBITEE Z M BRI EIE S - 7

EFERE 2 BASHEE R R REA AR E R Pk FRE A AT (b - 41 B0k

EihE 2 EEHERE N ROBEEE Z R - *° MO RER e 2 BN

410" Christoph Schreuer, Jurisdiction and Applicable Law in Investment Treaty Arbitration, 1 MCGILL J. DISP. RESOL. 1, 24
(2014).

gy

412 Choi, supra note 149, at 737.

413 Van Harten, supra note 296, at 379.
414 14 at 380-81.

415 Paulsson, supra note 292, at 235.
416 Schreuer, supra note 410, at 5.

W gy

418 14 até6.

aw gy
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ARIFCE W E B & < R - 15 DUk &R B 324 S B & A R e 2
# o V0 HIREMEEZFET A - ERETIE R BRI RO E R H
FRER KA B - @RS BT HEIT 5 2 B 2 Sl A TR EN R Z B E iR
REMERIRH - 2 EEERERIER - EE A EF AN HAMURR (B
W% ~ HAth RSB ) Py Z E5RBHIEr - 2 550 IAERERE L
EEERE R EHE R LB E AR 2 R BEHE  BUE R & e R E EE R E Y
By - ¥ FEZ  KEWEZEEERES ARG R B - BUEMR
WIERERR 28 F » TREE B E AR Z (E(T47F (any disputes arising from an

investment ) o 424

-

TR & e T T B Y E A R (58 P A0S A (0 s BR324 R
Wik A RE 2 BB AT R B2 2 By B E (assets ) BUFER] (rights) - HEMIARE T
A{S P ) Fr B R - 42 FY 2000 FLARTAR - HEE DR E B R & i e
g ] B SR (B A TR R R AP & - E BN TEUERIR
ZHLELRER] o 426

B HEER " & ) I Ry e 75 - s {EEA e HlE (Salini test ) :
& NAEJE A (contribution by the investor ) » 17 f 74— EHAR (certain
duration of performance ) » {F{F4E= E\[ (existence of operational risks ) » 3fi H ¥f
s F B SRS EAFTER - *7 8 RZEHVELR (low-carbon ) FEH T 1%
BEATZ THE&E ) B BARR R HMERE ST BA S EABEEURE
F 1 B[S (pay-back period ) » Hs#HRCA L Se it @ a1 » SRILEH A SRR
=[S &K ~ LU BUEE R 2 N - Sl HRETREE S BN AR 2 R A
AMHEEENE -+

420 1d. at 7-8.

421 1d. at 9-10.

422 14 at 10.

s gy

424 1d. at 24.

425 Paulsson, supra note 292, at 238.
426 1d. at 239.

427 Boute, supra note 338, at 625.
428 Id. at 626.
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ZHZICEWE > (IRERSELIFTE L Z AN BN E 2 #i% - 55
B 2 BREy - *° BN ERE PREMUR G 2 T INE ) BISRBRECR T107
Az Z RER K a2 S (B A5 R B A 8 Z PrRa& Y SRAR REAGE 2 i P okl
B0 ]2 Eureko Z& > FIBISNAMRFEREN Rysk B Z EHEITE » MIREERTEHER -

431

B TRE ) EEA MR (—) DIEEREGE (asset-based) Z
BiE > ERREMPAZEE  DIIRASFER TP RERE S ERE ()
IR E R B Z SRR  RUEREE Z B Rl - DAR (=) DA SRR

(enterprise-based ) 7 BRAFET - BRFS DARL Y BLAEEROT 2 ¥ - 92 BZFEH
HUEET T & | MR IR 2 B FR AR E T PR E N Z R ARER BB R 2 AT -

433

Belarus-India BIT £ 1.4 {%*** - Slovakia-Iran BIT 25 1.2 {§*3 2L K Morocco-
Nigeria BIT®5 1 {59 " 16& | EFE LSBT KESEARER > EEAm el
THF 2 I E R & e e daE - 47

#2511 = » Morocco-Nigeria BIT (2016) &z Mauritius-Egypt BIT(2014)jA#5& >
BT WABH B S SEE Z HRK - P EE R R R A > T kR
SR (AU 2RI E 2 BRI R BB RESRIE - e LAt
F UGS ERAL o 47 74 Cortec v. Kenya Z£ > & PEERE AW AR
R BT R T BRI E RS BB BB A\ L5k N A e R 2 [
L S E SRR - Y BRGNS o PR R ARG T BRI
Hi (s Ry iR - SRR TSRO BRI R 2 B R M R R NS

4 Id. at 627.

430 1d. at 627-31.

1 I1d. at 629-30; Eureko B.V. v. Republic of Pol., 12 ICSID Rep. 335, 9§ 144-45 (UNCITRAL Arb. 2005).
432 Boon, supra note 313, at 265.

433 Id. at 266.

434 Bilateral Investment Treaty, Belr.-India, art. 1.4, Sept. 24, 2018.

435 Agreement on the Promotion and Reciprocal Protection of Investment, Slovk.-Iran, art. 1.2, Jan. 19, 2016.
436 Reciprocal Investment Promotion and Protection Agreement, Morocco- Nigeria, art. 1, Dec. 3, 2016.
47 Choudhury, supra note 314, at 11.

4% Human Rights Council, supra note 352, 9 14, 22.

439 Id. 9 22.

440" Choudhury, supra note 314, at 34.
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RN Z B NRE -

& E R T T arROFTE 2 15 ZORFT & E R 2 BIAE -
s T e F EEEAERT ) (inaccordance with host State law ) » BZRE Y T & |
ZEFRGKT W AR EH ERUAR A AT AT e R IrE 2 " 1%
& RSB EC FROGEONE - &iw B ER EEER A
RERE I E W EA AP REE - *° AERERIERRE 2 B - 5LIEH
FORKEE NFFEBIRE » BER A A2 Fp B OKR s EE AR - BRI R 258
#5 T T RIERSE - * W BIR 2 HHE & e & 2 B i Eans A
FERBENBUB R 2 B - 2

12 Salini 25 Sk E R & TE 22 R 1 Bl 2 &OB s A E R -0 it Mitchell
v. Democratic Republic of Congo Z& > kS E MRS MY LB &0 3 A
FTERK - MIERE L T & ) 1Y - %7 B NB RIS AR ERE AL
it ERICOR S - HHE T I ) ZEFRAS > I FriEZIETRE ~ I
B LA G BFEF T (corporate social responsibility ) BRESRILAME 2 858
HOBHE BT NFEG AL E A D EETRA R - ¥ 52 - b3
FETIR  ARESOKE B 2 ER > TR IRE L TIRE AN - Ry
ERGOraE 2 HUE > WA RER LA E B E R SR T (B E REBOE & ET
ARG - 152 HAEERE NEEZ ERMCE - +°

DRI 2% B SR R A R TR R S TR PR [R5 BRI R S 1L 2 40
ERERNGAS R B ARV INA AR E] B RET RIS 5 TSI & rIRE&Ea8 ) By
R U Z AR - [E]E (EAR T HEAC 5 TG H R B I R IEREE - S & AFES |

4“1 Id.; Cortec v. Kenya, ICSID Case No. ARB/15/29, Award, 99 346, 349, 365 (Oct. 22, 2018).

42 Schreuer, supra note 410, at 4.

“w gy

444 Boon, supra note 313, at 268.

445 1d. at 269.

46 Choudhury, supra note 314, at 12; Salini Costruttori SpA & Italstrade SpA v. Morocco, ICSID Case No. ARB/00/4, Decision
on Jurisdiction, 9§ 52 (July 23, 2001).

4“7 Boon, supra note 313, at 258; Mitchell v. Democratic Republic of the Congo, ICSID Case No. ARB/99/7, Decision on the
Application for Annulment of the Award, 9 30 (Nov. 1, 2006).

448 Boon, id. at 258-59.

49 Id. at 259.

40 1d. at 264.
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Bl LAdERE B SRR 3 2 S G R TR L Z BRI E = !

&r LRt - EEEREIE A E L B REIIRRKIME » 2 B (RIS E T
BIREETAERLZ T RE - #th LB i 1 BB ~ BIPNARE « ¥
Hh F B AET S fre T IR M B S Pra Z #GIE - BB > NRMEEUR T 1142 Z HER]
KRG 5 BB R I Th 2 2 Pra& ey By m] BERTRE - SUE HEIE B VA 2R
i 2 #3 » AM S R E R E Z B LA A E S E 22 0 FL2L
Ty S W Gn B FT A i B Z (R {E B A 2R 1B 5K -

BT EHETZ BRER R

BIFEE R EBIRA RN EREAZBIREEAE =EP R - [1EFR
(restitution ) ~ A% (compensation) DL JEITIR4E(TFHS (satisfaction ) o ¥2 JA
REMPE ARG T - ZEECE NEE BTRERE ERN S ERE - RE
IR EMEEB L e e e E - BITRGN B ER T - BIE
JOIR B Ve B o REREAE DGR H S 86 2 Z BEA NAERR T - A E B E 245
R - EmEEN T BEGEERNZEANEREZ 28E > MARRE

BETMEREE (punitive damages ) 5 (R #ES: (moral damages ) o 43

FeB PR ROE T R AI_E R AN (retroactive ) » EEZ{RERFAN
KB NZRIEEEEN "Hi& | (expost) ZBFHHE - ¥ BEFEM S > MEUERT
fipl Z PRy s BHMIR A AR ZIEE N WP R AR Z &R R E
MR ATTERMES A E & - VT B MEA G ER BN E R EOR - IR

41 Boute, supra note 338, at 635.

452 DOLZER & SCHREUER, supra note 304, at 293.

433 Tomoko Ishikawa, Restitution as a Second Chance for Investor-State Relations: Restitution and Monetary Damages as
Sequential Options, 3 MCGILL J. DISP. RESOL. 154, 169 (2016-2017).

434 DOLZER & SCHREUER, supra note 304, at 294.

455 Id. at 295.

436 Choi, supra note 149, at 744-45.

47 Id. at 745.
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FEAEIZEFERE b7 R e FEHERT IS R IR Ry ok B HAJRESR » 1B (P Z 555Kl
A EEZENERARE - FEimE S 2R AR REEE T - 7

ICSID Convention 55 54 {iR{EHE K3 IEENE - (RADEE IR ENSE L85
BB FEELURHIENT - SRR G ST s R A Z Sk > (b3,
FETRARER E AR R ET R BFFEIT Ry » *° MBIEREMMEREST - &
BN B HEIRI LR IRE T S0k s IR F B Ry oL R4 41
Enronv. Argentina % > W H Bad P @A ar— B TRIETT Fy - SR IEH Ry

TEAT Ry o %!

[E{E IR Z A HT A T sl T Ry T8 2 Rl 6 RV R S e 3 J 1 T P st
B2 R - WGBS TR E > B ARSI (E A S EATEN:  EERE
A ESRIENEFGIRZ s - 17 B LG Roffi b B/ DA St S IH A A5
BASRIROR T-B > TPRGEMER - 4

el R B iR IR TSR 2 (P M - HoaTRE MR R - M iRED
U ~ BUBIET AT B E B WA S B RO, - 4 BFEIREAIZ D
SRIRENE R 2 IREEI - WIRREIEN 1 Ry R Er - RN E A B
i ERZ B2 ERE - 18 N R HE LSRRG G5 E - 2 2800 > ff
HIEN R B s R E MR E Z fPEcHE > BIE— 05 B ELUSHIRT R E R
> Rl A Rl THF & 7% I - S50 245 (liquidated damages )~

ST TR S (R E 8 2 ] - 4

438 Fermeglia et al., supra note 298.

439 Christoph Schreuer, Non-Pecuniary Remedies in ICSID Arbitration, 20(4) ARB. INT’L 325, 325-26 (2004).

40 1d. at 329.

46! Enron Corporation and Ponderosa Assets, L.P. v. The Argentine Republic, ICSID Case No. ARB/01/3, Decision on
Juristiction, § 81 (Jan 14, 2004), https://www.italaw.com/sites/default/files/case-documents/ita0290.pdf.

462 shikawa, supra note 453, at 170-71.

463 Schreuer, supra note 459, at 332.

04 77

465 17
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[i> ICSID Convention » UNCTRAL DUR AP EAAN > $oRPRA sk Ry s
TEZRUR T % Al AIE)IE{E( material restitution )Pz E 2 [H{E JFHIR(judicial
restitution ) IR FHARERHE & B E MPEE il ST 2RO = 40 JEELEE]
EFREGEE MA Tk ERE R E I SORS /RO 7\ — A e -
7 ATA v. Jordan ZELL R Arif v. Moldova ZEADEEFIETS Ry A L IEHE IR Z M

DFER o 408

Al

HEEDL Ry AR R R FIREHE & E 2 H BV R G4 BS URR
VBRI BARIE Z S &R 2 TR > AR DL SRR T I B8 S REUSTE 2 HE
M PR E M RE R H IR LT RS 2 S5 5R  SEIE A RPH AR SR 2 AT REM:
SORNRFE IEEE AR LSRR R R R - 4 P 5 2 > TORGEEEE
MBI ZERIEHE IR - AT AU EREERE R E 2 28 S 2 > 52
[FABD T HE S AR = B 2 S fescHET - 70 ERERIREE B ]
At (materially impossible ) SiEpERINEIE (ATTEEBIEAIRS ) - AIAKE LAEE R
IR FROR T Horf EE VRS A R Z A A G 2 R N B B e -
TRIBEROIEE - BEREEE EREZTRAEL SAEENZ i - AREIE
JFOIR Ty B (2R - 472

Y Arifv. Moldova 25 > & & N s 3858 - ikt LRl fR BRI > &
R PEFR R FHIRETHY AR & DLRA R N\ B B 7 ] 2 fof] (4 oy B (R 2RSSR
Az HECR PR E R A EHEIRIR - ERIETT - Al s iR M E - 47 D

466 Ishikawa, supra note 453, at 163.

467 Id. at 165.

468 14

49 Id. at 165-66.

410 1d. at 166-67.

4V Id. at 167-68.

472 Id. at 168-69.

473 Id. at 172-73; Mr. Franck Charles Arif v. Republic of Moldova, Award, § 568-72, ICSID, Case No ARB(AF)/11/23 (April 8,
2013).
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BHET - T EIRRRHIRE N RE > A NS L EG 2 2580
EEm e HFR K ZEHEIRR - 7 BRIE P E S NETEEFREERGR - 202
AP RE R EHSPEPRIEHE R > fefiiem A (JHE) FiRERIBERE &&
THEENS R R FGIRZ (hHIEr - 47 FRIbAEn o [EHE IR s HEr
IR R BIZR ERE 2 B > B IERE AT SRR T TR SRR E NS iR
BIESAEENE - V7

&f LAl - (hEHET Z BEAEAY . BENS > EAS LREIEERE -
PRI E - eI Ry B R R M sl H By » A i o ot - R 3R L e
RERERE ZEM > ¥l s e E N E 84 INRREREN M E
R - TR BB RS (E 0= 3E A P BsR AT S 3a =0
{EME > REMSEIERREE 7 HA IR Z SN E AT EPE R e A~ B
8 2]~ BPRARE AT AR S B N AR R it O BOB T % - BERNAEE
KEUZHERT U ZSRAMREUR - BRI AN BE - R M DLt AP B
FlnfE RN AZ - P 52 BREMBEREHN I EE R ERE 2B
BT R EE JFIREIRS A A it 2 B R A A - L E S i S 8 i 1R

EHEE - L HEEANGDEBEARE ZE -
F=IH BBREARNBIAZ #A

ALt ICSID Convention 55 42 6755 1 35 » FHax EANARE - & T EEDE
& EREREEENE - MGG IR (BB B - Y7 EREREIR
R H AR - (PEUZERSE ICSID Convention 25 42 {555 1 JEM F BN %
EBUKEEE - 7° 52 & e S AR - AR R R EIE

474 Ishikawa, supra note 453, at 173.
45 Id. at 174.

476 Id. at 175.

477 Schreuer, supra note 410, at 12.
478 Id. at 24-25.
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£ AR Rt BUAE < 47

JFAI_E$E B 17 E AR s A P AR RSO & S B R R BIPRA RS
Fyfr] BEERIM S &5 5 T Z BIPTA MR —(E RS PIIER 5 ORa R ARE(REY
W= > MR E A E R R s E BRI - R PEbR AR -
FemEEREIIkEE > BIREEANNEZEEL - BS0iRRE - BEERELUR VCLT B
PR REIIRRE Z By - SR FTEM © ! SR E N R IR e A EZ (g2
FERIFE > RUSEMRIB BRI PREHIET - A emie BT E < B G I RN A5
DIFERRIECEEA] -+

B B PO SRR AR YR © (1) BIFRBARIM S - s N B A
SHE TR R 0 (2) BINEER » TREBEIZREREUS R IMNBHE N 2 ks
IR B S EEFTEHE - 4% #HBAE R (principle of subsidiarity » B3R K 4k
4 FRIFABIIMEDN ) IS AREESIRE R E R PRI AT A 5 Al
HAERR S - 1T B B E R B N R SR B O IR BB R AR - %

FHEEN R AR KRS > &2 FIE A R s B T 5t A [ i
HH > BB AR M HER R L E A= R EIEEM - &R
A BBE DU TR SR I 1R B S - 12 IR R PR R P sk G B E B2k B A HE LA
EALEA AT ~ RBUA EREIIEM AV SR Gl p BOREBN R AR E
B o 4 RGNS o L m EE S AHNLIE AR B R P RE R A SR E > T
AR RSN A - MR AL FIRRE M s (IR E T R G AEREA IR -
WO ONE R AN B EEORZEMEE > B ER e X EE T S EEEEN
S B RES ERNEZ AR - 7

4 Id. at 24.

480 1d. at 16-17, 25.

B Id at 17.

2 1d. at 17-18, 25.

483 René Uruefia, Subsidiarity and the Public-Private Distinction in Investment Treaty Arbitration, 79(2) L. & CONTEMP. PROBS.
99, 99 (2016).

484 1d. at 99-100.

45 I1d. at 100.

486 1d at 101.

487 VAN HARTEN, supra note 337, at 150.
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PSP HEE ARV > SUA PRSI - FIIeE AR E g
BEFENE  REEOTEEARK 28— FRMEE LR CEINE
Pt 2 At DI R I EATE K 2K 58 ~ EalAialm I AR EGE N
RS H R - *°

ERAEE

ELEEGH 1992 28 2018 FHAM AR Z A& - BIRBOARE 2 K (amicus
curiae) YIS NEBSTRITFAILA 56 (4 Wk © /KHE (right to water ) ~ {HEFHE
(right to health ) ~ = iEFEERIEME (right to healthy environment ) ~ IREZERE ~ J&H
EERMER ~ SUBFE (right to culture) PURRIEORGHATTITAE 2 (H &3 - *° H
TRERIR RS » e R /K ~ A — i 2 AR AR S A 7 A A S -
W0 RSB R G B RO RAE R - (R - BCERER R N EHER
Ty 2 — 2 FEE sk RE AR K3 BB e I R AT R AAE I (e
ATHAZE PSR E B PR A NSRS R # SR BT - !

It Urbaser v. Argentina Z& » ¥ &P HEE G XA LR RN /KIEZ AR
fF - 492} Methanex v. USA Z& ~ Chemtura v. Canada Z£ ~ Eli Lily v. Canada Z& ~ [/

J% Philip Morris v. Uruguay Z& » $9RNERREHEE T EEEHE 2 B - 49

A UNFCCC LA R HGRE S ABUaMRsE - MUfe g h&EE
AT > MEERE EHERTD o P HREEABIRSR R B RIS EIISE &
FERBAHE Z8E > 28 BIERE M ERHIRE BB AL —3R > HRER IR
P B A SR (s R R A i R - TR R G A R Bh 2 - #2A
I L Y o ] R M e T RE A A Y TR R R, -

TR T B8 PN i o e P S Ml S A s R PR - B B DU =R plkil T 2

488 JARROD HEPBURN, DOMESTIC LAW IN INTERNATIONAL INVESTMENT ARBITRATION 195-97 (20 1 7)

489 Choudhury, supra note 314, at 14-15.

490 1d. at 26.

Y Id. at 16-17.

492 Id. at 20; Urbaser S.A. et al. v. The Argentine Republic, ICSID Case No. ARB/07/26, Award, § 1220 (Dec. 8, 2016).
493 Choudhury, supra note 314, at 22-26.

494 VINUALES, supra note 43, at 274.
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TR R A | TSR A GH]E ) DUk T AR 2 D o
Ry R[N A+ it B0 [ P R A ] 2 24 > BT (S FH S B R 5 B B e s Y e
SR H TR AR AR 2 ARERE - ©° BINHE i ELAS /2 &5 1548 F B P R A
ANEFREE & & PEEBIRRAI DU R E AR T 2 0K - 7 (R & ARE Al
(BRI P SR (i B B RE Zn s AR AR T € 2 IR H BTy = e B AR e m A SR A (&
# UNFCCC %5 3 {555 5 THEISHE & -+

R A

2019 {EEEfE&ERfEERIE (Netherlands model Investment Agreement ) 5 23 {5
MERENTR T R Ao BENTEEONERRR T (PR E RS S50
JERHEE NGB IEE R <<IfEE TR B AT E R AI>> K OECD 2 <<p5
B (> FEHERI>> N DSEFER 2 &KEE - | (Without prejudice to national administrative
or criminal law procedures, a Tribunal, in deciding on the amount of compensation, is

expected to take into account non- compliance by the investor with its commitments

under the UN Guiding Principles on Business and Human Rights, and the OECD

Guidelines for Multinational Enterprises. ) 4%

af o AR - (P R HE AR EEE 2 NERIEIN Rt - Blan4n
FHLARERE L SDG HRAET  (PENAG SR E BT REEE - BRI
Rt EIEE o AL AR AR D > SRE R TR E B A LS
S eI R G T R Flr - >0 B HEE 1992 FE 2 2018 FHIHEIARHZ
T - R BERE 2 R (amicus curiae) 1K NRESFRETHEILA 56 14
Heh BARSHRECEE TR ZMEN AN EA RS ER LT R 2
EEUNREW SERUN ety 1 e

-

WIEIA 2 F56 > B AN BEEN BRI A SRS #ET A B E B2
FHTH RS - AT AR 2 AR EARESCRFIREUA - B A A (B4

495 Id. at 275.

4% Id. at 275-76.

Y7 Id. at 276-77.

48 Id. at277.

49 Netherlands model Investment Agreement, art. 23, https://investmentpolicy.unctad.org/international-investment-
agreements/treaty-files/5832/download.

% Human Rights Council, supra note 352, 3.

01 Id. 9 48-49.

392 Choudhury, supra note 314, at 14-15, 18.
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i BHIEATNRINEBIATEEZ AT HEE - °0 VORI AR
B AR EYE ASBER RIS A A EERE THER S
HIERIETRA B ER T - @EAERE MM FRmIEER - B
AEFERE S H S 7 F-Foleoe v] 7H R 2 g - 70 48 5 S 2 BRI e R SR B
% ~ BAIELZERARE (sufficient nexus ) 3%

2012 Model BIT of the Southern African Development Community 25 15.1 {¢& ~
Netherlands Model BIT (March 2019 version)zf 5.3 {¢&, India Model BIT (2016)8 13
{§& ~ Morocco- Nigeria BIT (2016)25 14 {%&, L1 India Model BIT (2016)25 13 f¢&HH
SCEDRPCE AN iE £ BB PA G A REAR A - % IR T AR ARER
H#IAAENE 2 A W H A o DU E RE R BRI R R 2 ST - *OTAR ~ S ~ A0
SR BT Z BNE R AU R A B Al gE S L - A F 2BV i AR AR
F A HES 0 20

B A&

{H47 EREIPNAARE BB EI AEE - A2 UNCITRAL2010 5 35 fRE 1
W o E M S RIEMHERAER A EREZ 8L - 2 EHEIEE
EERR R (U ) UIRERE N RIIRE e & P B EM ) 1 -
BIAERTEA Z SEEIRIE R R - ey - BIRA R ZIRINEAR R SR E
B EARE > (EREFEPRESCA IS - 1

RER 0 BINE Z A B P BE I & R SRR AP AR BRI 2 &
FRZE - #EWARAE EMKE - 1 BER L TREFEHIEE IS (legitimate
expectations ) Jz B[z (arbitrariness ) iR » IR ELPEEE Gl TE

393 Claire Methven O’Brien, The Home State Duty to Regulate the Human Rights Impacts of TNCs Abroad: A Rebuttal, 3(1)
BUS. & HUM. RTS J. 47, 72 (2018).

94 Id. at 68.

95 Id. at 70.

% Human Rights Council, supra note 352, 9 34.

07 Id. 9 34.

S8 Id. 9 38.

5% HEPBURN, supra note 488, at 104-08.

10 1d. at 139-62.

S Id. at 40.
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AR AR EAE © 212 B AN T REWES - B RS FEINE » ATRESAE
e LIRS MM (police powers doctrine ) » B EEHIZF B BTG 1L &E AR
F2FF (due process ) 2 FORHFFZ B RE 2 HlET - °1

&]7A+78 (judicial intervention ) F& H &AAE(F TN f & H75 mT RESE AR A
NIURERES - (1) FEREREZGEN > (2) ERFRESE 2 EEMERAR -
(3) EHHN P A B T TR ARE Al - (4) BN IDAT A M EHE
At R 2 GlERRE - 21 BIERER D B DR I E g KO ORE » B
B MPEEAETT ", AL IR LR R SRR S UA M

HWNEZEENIE > WARRIEEIZR SR T TEHVIIRE Bl 5y > HHENASD
FIFT T 2 B2 1T o /A T BERR B FE F & P B ny & 88 - 16 HAPRI 2 2
P4 FHE4ETEFE (denial of justice) FNELATT My -

&E LAt - AR EReE R 2 EAAES M ERIRE > RMBIR A AR ER
kg2 B - QB E MPEENARRE R ETE - REMEREER > EF
R P B AT R AL E A TE 2 S NRERERE » 11 2017 R P Sl Ml B A s B it
BB P PR A A A - R i JRA - PRANEUEARE T C PR T EREE IR
R Ry e R FIET R S R R A P A IR R AR A RN -

SBIUE KEF

[ZEFeE Y (defense) HRTAIE - ERAGIFEE Z E55R - ARy 785 —
Jifreth 2 ik BT 2 ERERE BRAS A G EEFE T #iR L
FIRGEMRIB R A TE H NI E A E5R - NN E T E (R AR S R

512 1d. at 40.

13 Id. at 67.

514 Alejandro Linares-Cantillo, The Intervention of Constitutional Courts in International Investment Law: The Case of
Colombia, 54 CORNELL INT’LL.J. 47, 52-53 (2021).

15 Id. at 53.

516 Id. at 79-80.

17 Andrew Ling, Adjudicating State Counterclaims in ICSID Investor-State Arbitration, 57 TEX. INT'L L. J. 103, 110 (2021).
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T ZBIZ - 21 JNBICE NP RE S 4 2 EEIRN Al et = e S92 G -
FTRE ST B ARE R 2 FIAR B B AR PR &AM - AT RE R JERT & sl
B i = RO B B R A 488 15 BB B (S 1 BRI & st s ST A

SEay 519
HAFK -

B s HIE Ry TR E N Z A ARF 2 (mistreatment ) >
MRS IESNE P E AT By Z AN AT By (wrongdoing ) - 20 i A NEIIEE NEME R
EREEZ 958 BIRGLIE NMEA A 2 BN EE /LR - EEUE A RE Z B
HHANEFCE NS HER 5555 - 2 E 5 S S5 A R N i & At B
BRI B ZANTETT Bl R (P HE BB H ok B e 3 e U R E A&
(EZTRERERE - 2 ERGA G ARE PSR HAEER > AMEEIRH T
AR HARZA LS - °%

B A REHCE NTEE Z S BRI AR BN BlUA R 2 58 25 IR T2 2B R
REMFP T BEEEEN: - 2 NREAMERERZE 2B
AffEiatinnIFE S t ERAEZFHRA B RESGRERZEFEAN
BV E 2 BMRARBEENARET & HEMAT RIEREN R ERF
ARBIRICEEEE - BHGT > B PEEHE Ry BRI Z R &
ANEFEZFAE  fIsSEoEA EJEH (corporate governance ) © 22

H— BB & i E A ORI E NS E A BRI A At &SR0
H70 i R E P E T E BB ASBIR AR S T 2 ZE R E A R0
H=> BaEERE IR EEN ISR bR B RER] Z smal - D38 AH]
RIS SRR E NEEZ By FIRE - °7 MBI FEREPTEILE - MG R
B PEE 2 AR N E N2 A TEIT R 7R - >

518 Crow & Lorenzoni-Escobar, supra note 13, at 6.

519 Jackson Shaw Kern, Investor Responsibility as Familiar Frontier, 113 AJIL UNBOUND 28, 31 (2019).
520 Gathii & Puig, supra note 235, at 1.

21 Crow & Lorenzoni-Escobar, supra note 13, at 16.

522 Gathii & Puig, supra note 235, at 1.

523 Crow & Lorenzoni-Escobar, supra note 13, at 16.

524 Tomoko Ishikawa, Counterclaims and the Rule of Law in Investment Arbitration, 113 AJIL UNBOUND 33, 35 (2019).
25 Id. at 35-36.

526 Id. at 36.

527 Gathii & Puig, supra note 235, at 2.

28 Ling, supra note 517, at 105.
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R S » JEE (P FEEES ICISD Convention /A5 1R Wi flE[RE » H— » 4%
L7 CERERSGET R P TREIE R s #@E - K= K E AR
2 PR LS - Y

ftch& ICISD Convention £f 25 (&K 7E P A1 » 3 B B[R - 0 #& ik
FEFEMIBR EE N 2 M2 AT B EHEE 2 & - 3 Goetzv. Burundi I
PRHUEE LEEZ #Em > #Hi7Y ICISD Convention &5 46 {FFEHL T ST 2 AR R
il o GFEYTIRILEERUSG Rk - > BE LEBZEREENECREN - A
R B AR B A B 7 SEATAR T DL AR [E AR 2 A —E 2 F & H]
B o MET (R ESTEALOR (judicial efficiency ) - 50 8 [E] 5 B/ D EEHEL » SL8L
BPRESTI Ry & G &) 7 AR R i A R R SR B R fd R 5Ty » i
ICISD Convention 55 25 {5 ~ £8 46 {6k 2 USRS - Thas DUR FfE > FE SE 408539 (H]
LR AR - >

Roussalis v. Romania )}z Gavazzi v. Romania Wi ZEFTHc15 2 15 E 7 E B
TR BB B ARA R MR Z B M RIE R E & ERREEE
BEEGET R thE 2 B © 3% Roussalis v. Romania L) J; Gavazzi v. Romania T ZE > i
SZETFIRGIA G TT P s B 2 1834 ok IR ) 32 Ry (ks » Roussalis v. Romania B
RSB — (B PR R = [F R A E S E - IR LB [GF 2 28601 - ¢ Roussalis
v. Romania {HFE G H ARG S FE R LT EE 7 IR R U710 < AT Ryt
HAEE Z AR EIEE N2 BT P E 2 ST E T RERSGT R
gk F&E i e BN € B RS E N £ RS 44 BT 2 (i >
Gavazzi v. Romania & HE Z L7 HE - B N RE— 13 R E M EIERT
Z =5 WHEEHR SRR R G E AEETT © 7% Gavazziv. Romania (T3

52 Id. at 103.

330 1d. at 105.

331 Id. at 106.

32 Id.; Antoine Goetz v. Republic of Burundi (II), ICSID Case No. ARB/01/2, Sentence, § 278. (June 21, 2012),
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C2/DC2651_Fr.pdf.

53 Ling, supra note 517, at 106-07.

534 Id. at 107-08.

5% Id. at 111.

536 14

537 Spyridon Roussalis v. Romania, ICSID Case No. ARB/06/1, Awards, § 869, 871 (Dec. 7, 2011).

538 Gavazzi v. Romania, ICSID Case No. ARB/12/25, Decision on Jurisdiction, Admissibility and Liability, International Centre

74

doi:10.6342/NTU202300050



FllE - R KN FAS e LR - RS/ I SCEE AR T ais e
JTiERBINIERE R EAR - BRI LSRG R EGTT » > Gavazzi v. Romania
hEERE R T EZIRNHEFEREZNE  ERGREVIORE %S
G T IR R B 2 N B BRI B2 IE Pl i AR A iR BRI e >
LR BIR A REAFBEERETT - >

PEE AP EE B TR H Y AREE RN e BERE - R BRI R AR T[R9
B NIEHE G - JREE RS R L 0] - %' Urbaser v. Argentina Jz Ecuador
v Burlington Wi 2 APEIEBIS N EEEER < >4 Urbaser v. Argentina £y BAAHE
SCEERATE I > BRIE R SGTEA E (B AR S H BB - %
Urbaser v. Argentina Ft{{ci5 2 Fe& fh e S AR R BRI HL A JARFFFRET
It SR Z I RelE - SRR RS TR RS R Ry & < > Urbaser v.
Argentina fEEPHPETRFIFEE Toh 7 (R ELH M BPR AR Bt A7 - s AHERHBRA
# o ATEFFFRIL T 2 B B AEREEA - °° HEREER Z & P -
Urbaser v. Argentina $REUA[EI Z T2 » & RELRIDORERENFEAFTR
TRICHERRIE T BHEEER T 2 AT REM: - T (ol R R S PR T B S | ARAERFR A Z SR
TEIRI R i

PEE A BT STVERRF RGBT IR ASE T e — T R IRE A E T ER
HISORES 2 28R > S TR RS R E RS 2V BR AR - Y Bl
REARIIEE NBBIZHe  ERZ MR - AlARTR A B & At £k
AR TR AT > — et TR N R R R E ) 22 [ S PACRER
ISR > S5 — T8 > BIZ T EER—E Z MEHR M DA PR A i B e s Ze ] -

for Settlement of Investment Disputes, § 152 (Apr. 21, 2015),
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C2441/DC9888_Eapdf.

53 Ling, supra note 517, at 111.

340" Gavazzi v. Romania, ICSID Case No. ARB/12/25, Decision on Jurisdiction, Admissibility and Liability, International Centre
for Settlement of Investment Disputes, § 154 (Apr. 21, 2015),
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C2441/DC9888_Eapdf.

#! Human Rights Council, supra note 352, 9 29.

42 Id. 9 30.

3% Ling, supra note 517, at 112.

4 Id. at 112-13; Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The Argentine
Republic, ICSID Case No. ARB/07/26, Award, 9 1143, 1144, 1147 (Dec. 8, 2016).

545 Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The Argentine Republic, ICSID Case
No. ARB/07/26, Award, § 1200 (Dec. 8, 2016).

34 Ling, supra note 517, at 114.

47 Id. at 119.

348 Crow & Lorenzoni-Escobar, supra note 13, at 13-14.
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28O I 2 1 & 1o 18 A A A B R 4 S R B e+ & fF (corporate social
responsibility ) FHRE 7 4 Fr e MBI EE 2 K -

wLAHE B4 (legal connection) TS » 565 % ZBI5RHH ST A 5 B ILE
FHNEZ b KETNEREARIREZEE - MEE FiELS (factual connection ) 7R /g
PUETTICE N F RGN TE SR HES » 30 Urbaser v. Argentina QI REE L
EAE B DU T ST 2 B HERE - W B R ER S B T S 2 A Bl A b e
NEE » P 1R Urbaser v. Argentina 38 » BIR E5RAEE N S HBKREMBT 2 A
FEEFTS > MAPSUE &SRB A HBEG N 20U E AR JES) » A
BREEEMER A - EARGUHIEKENE -

HEERCIERTL T a2 EHERE - INEEHF IS 2 ZOHEMD - &
5 Burlington v. Ecuador % Perenco v. Ecuador Wi ZEfxE G5 AR & A 5] = EE
LRI EIR LR T 2 EHERE © 7 Burlington v. Ecuador $& & HIETRI S T
2 BRI R R RS oy 0 SRS ERHE R T & 55 T 2 &85 © Burlington v.
Ecuador {5 B BN HIEE A B EE#E 2 226 - > Perenco v. Ecuador ¥& h#
JiE AR PRVATE Ry » WS IRE R ETIREREEH -

PICEMPEAGH] T - Sepl Z BT TR 2 P EHIEIE R R T 13
NFELE RS EE e A BOR AR S 2 FI B > S DA A Z e A fa]
WM Eop J& Z mifilh Ry FIET - s ZERGHIHIAE TT (eredibility ) fe &AM

(legitimacy ) - & 52 Zith EBIHRHCI AT 2 B - > AR E R B R AR TR
G 2 B PR st BB N A e Z T 2 A V- > 40 T P B P A I B A
ZBUERZERE - 3% 2019 FEAT R EFEE € (2019 Netherlands model Investment

39 Nicolas M. Perrone, The “Invisible” Local Communities: Foreign Investor Obligations, Inclusiveness, and the International
Investment Regime, 113 AJIL UNBOUND 16, 18 (2019).

%0 Ling, supra note 517, at 123.

531 Urbaser S.A. et al. v. The Argentine Republic, ICSID Case No. ARB/07/26, Award, § 1151 (Dec. 8, 2016).

532 Urbaser S.A. et al. v. The Argentine Republic, ICSID Case No. ARB/07/26, Award, 9 1156, 1199, 1207-10 (Dec. 8, 2016).
533 Ishikawa, supra note 524, at 37.

5% Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5, Decision on Counterclaims, § 1075 (Feb. 7,
2017).

535 Perrone, supra note 549, at 18; Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5, Decision on
Counterclaims, 9§ 6 (Feb. 7, 2017).

3% Perenco Ecuador Limited v. the Republic of Ecuador, ICSID Case No ARB/08/6, Interim Decision on the Environmental
Counterclaim, § 611 (Aug. 11, 2015).

57 Ling, supra note 517, at 127-29.

3% Id. at 129-30.
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Agreement )55 7.1 (R KR 7.4 RAVELREEOK & NG T B A VAR AFE A
BRI ORE A ED o I ARV ERERE 2 i - >

SNEIFCE N BN E AR S A HIREINE (MURATRIE R ZBIEE) EE
Mt B I R 2 AT I - B S B B B S TR A U AR ~ DA
KB E B RS R E L AR ESRTE - >0 A - ABIZ SN E A &
it RS ARER SRR E R AARE - 2 HEER - BMEREREE =77
ZNERNRENEREZERE  EiMEEH B FUEINERE A\ S 2 B EE

562

o

H2EHNS  NEE AR Z B AR RS TATN R > A&
NBHEH Z BN ERE 2 F5 RN ERERE (forum non conveniens ) JFAISE 7 A7 H
EHERE > ETEEFHENEE A REREFRK - 50

HEFEREBERE (jus cogens) LIREHRE (ergaomnes) 5 HAEA
M2 EES PR R EE L EREIRR & A E 2 BT B A -
#LE 2 EEIFAUS G Z IS E S8R - BIRE S s R S E i
TEEZEZRR SR IEZER 2 AR Ryl - Il Fs 20 8 R i 720
L o 2% Rz FE MM RHROEEE - BlZIVA i RETERIR AT
BRI EE E R AR B2 S R I R T R R R e H H g
Fo5 Z PSR - 0

I RERIT R B GRHE N B EHRE R UFRICE A R DR
MEGIEZ R E 0 - > EINEFRE N IERHRE VA R - 2 Copper Mesa
v. Ecuador ZEFEEMHPERAR T 30% ZIHEEER - °° EINEFE NGRS Eith

5% The Netherlands Model Investment Agreement, arts. 7.1 & 7.4 (Mar. 2019), https://investmentpolicy.unctad.org/international-
investment-agreements/treaty-files/5832/download.
3¢0 Perrone, supra note 549, at 17.

1 Id. at 17-18.

92 Id. at 20.

393 Ishikawa, supra note 524, at 35.

%4 Crow & Lorenzoni-Escobar, supra note 13, at 1.
595 Id. fn. 121.

3 Ishikawa, supra note 524, at 36.

567 Perrone, supra note 549, at 18.

58 Id. at 19.
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EEIEIAARS > 7 MTD v. Chile ZREEPESERTBAR T 50%. 2 REE 548 -

SRS > BRILPYRIEE R Z ST - i Al R IRSR =B 2 IR E 2 B e N
FRAVEEVG 581 A /12 KIEE E > TR ] (E RS K &R = R e Z IS Bl R SR A
15 - W B A& A e N H AR LR RGN E RS Z SN
R E P HE 2 i NSRRI RIS E 1T & A b A AR R E sl A [l
il - B ATRE RS HAth BRI AR A L m] (18 A\ 225 Z 8l - 24010 - SR
B e R 2 BPROA_EUA AR AR R e \RER s A N e BB E T
HEDUERES - BRI -

&F LR SR BT IE P E TS N E N Z A AT R R
B MHEE ARG AP IERE RFEEZH#E > DA EEHHES - [
B AR P ERENE - U EORI RS Ry A Z [F)E - A e
SNV EE FHEGEDUR AR PGSR - N EES > #th £ R SIS A H]
BTG R 2 ZEBWTATIR - AR ETE RILEMPEE 2 e - 7EHEE ]
B2 s -

FHHE F=EASHE - A ERETLER

REMBREFDE S T BIZ RGPS Z S B R e frag i DU
RpE s sk 2 R P AED - 70 ST B ER s Z S5 RS R E M Ek iR
FeAR A ABAEY (private) » 77 SEEPEBH] 2 A SIS > AIBSRN 2 BIRIE A
St EBGAEAR SR > B BBIIR AR Z S » A B AP ST KA R

YR, 572
=

REMERERIRS 1B A Z AR BEARE L RN AR 24 EE
WA IR B SR FEALE (privacy ) UK PR# M (confidentiality )  °7 5

569 14
570 Tomoko Ishikawa, Third Party Participation in Investment Treaty Arbitration, 59 INT'L & ComP. L.Q. 373, 373 (2010).
S0 Id. at 375.

72 Id. at 376.

573 Eugenia Levine, Amicus Curiae in International Investment Arbitration: The Implications of an Increase in Third- Party
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EEBITAY S Z At RAEEN: - R Tieft e e 2RSS = A2
A ERENETAGE R AT & B BEIZ N RE M HH N eSS e
HEEIRZ R -

FEAERS B ZRE MR (extraction ) BT - Bt B s £ 60 H R 5020
PR T IRHVAREZ K (amicus curiae) % (brief) Fh » FREPEIEE SR Sl
AENNERRCEE - TPRRIY - 7 IRBIESEAST T - B R R R
R B GE S REMEE AR BN EBUNT - > ZEIEERET -
W ROER R R 2 BB N R S % 15 DUE L AR R RIS T 70 12
Fr b N Em B & ARG R AR 2 & AL AR SR R AR I R

Bl E RGNS - S E MR G AR 2 K AR = NS BRZE FIgE g - >

IEHIMNE @ AEZ e ERF 2 AR #HEREZ ZARSE > (b
B EZIEEN - 7 B ASBNMGHEE Al 2R E - PBIRIEEZ
BEEAGLERE -0 GREBEEEESEFE = A2 FlELITEVEIEEZ
WERAL =% TERE Z A FME R S Ry i H 58 8 2 TA T - > TR R
FLAB =4 FEE AN BB FRE 2 s (P EER RNZ BT EE A
PRt 2 SRR - °% TARE Z RIS FRHRI E2 BRI B R A > By ol
ZHAMEE AN » ° FEAL AR Z K = NS IR
EEES LN SRR DU R Z BIEANRSE MRS EE DAl s —0
BEE=ASBZ TR - *

HHIMNE > AEZKEEE =T ABR G FEEANGIIEINAIE - RS
A2 B I ISR AR - % #2052 - BRI =05/t AZIEE -

Participation, 29(1) BERKELEY J. INT’L L. 200, 204 (2011).
574 Perrone, supra note 549, at 16.
S5 Id. at 18.

376 Id. at 20.

577 Wagner, supra note 312, at 26.
578 Levine, supra note 573, at 217.
579 ld

380 14 at 218.

381 Ishikawa, supra note 570, at 402.
582 ld

383 Id. at 403.

384 Levine, supra note 573, at 219.
585 ld
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MIRERFAS 2R BE - FRET R ERE(E (courtlike ) - 3% fREFE

(confidentiality ) & fEARAME (privacy JEVEER - A AETBHEH B BTG L (re-politicize )
Gy TR o YRS A b VR I AN E R 2 (S
O MR ERE g 2R - EEAREE - Y

EEZ K (amicus curiae) » MURNIIERFEFZESN - AIEHER AR IS
=R ZER SR EER R M RN 2B 2= NS
K 5 BB B A I B M am BLEA A s ] 2 B R A S 2% E
B - > 2% WTO B E 59 i > IRAFTIREIROEEZ I E 2P A2
FEITIA P BEMNE - AR Z N TR R A S ST
R TASE > ER EIARERNIET > 25 HAERPEER /] - TRMEH
SRR ~ HISS T EE R 23U » BEERIGEREA - 7 2E
s 0 (SR = A2 BUCRE R e BRI HUS &R I HHR &S 2P a
Wit 2 BRAE > TR (E R Z P EE R R - >

JEEUF4H4AE (Non-Governmental Organization > i 5 NGO ) JRJt A F 3 2
FEIIMAZER SN EBUFES R A REGER > & T RGFEFT TR
JEAIER S > PIANfRRE Rk SR - REN AR Z R 2 ZRAIE R Z T -
3 Methanex ZE Ry E PR =TT A DUARE Z RSB EPHIZFT - (PHRERE
ZHEFERHE > AN 28R M AUG R 2R - > S5— 51 BRI
JEFH AR B R SR AR BTN A AT RE R R IE 2 R - 2BHCEMMEIER  (ER P EE G
2% TUBIRE RO R (R B IR A AT M L B B B
ZHNr - > JEBURAHARETT &y 5+ 2 PSS R i REA R EAE R (A - HERT
PR R Foat bl B ) ~ R AR > IRy FF BRI - IMRAEZ K
WCHREE - HiE HAR LE2 g 2 MER G FINER R e AR R 2

386 Id. at 220.

87 Id. at 220-221.

% Human Rights Council, supra note 352, 2.

389 Ishikawa, supra note 570, at 378.

30 Levine, supra note 573, at 207.

¥ Id. at 207-08.

32 Id. at 222.

393 Id. at 209.

3% Id. at 209-10; Methanex Corp. v. United States, UNCITRAL, Decision of the Tribunal on Petitions from Third Persons to
Intervene as Amici Curiae, 4 42, 49 (Jan. 15, 2001).
%5 Ishikawa, supra note 570, at 400.
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BRI LB R - 5

AR TEIE L KA RIMGESE I A RN ER Z 2L MR Z KB £
27 HEER SR e BRI N2 B b amith » (E1S-(h sk i3 v H A B 2 fn B Ko mT
BT BRMPFEREFAFEZ AN AR REA RSB RIESERN
[FIRFN S = T B DA R A Z B RGRER ] R e 2 R 5 = AR
ITAMIER BB A - W B T HEHEE RG] ZAER] -

i

>

7 Biwater v. Tanzania 36 + SEFE Y A N EEIER K HBRER AN
Rk TR » (P BBE ARG R B A s P DS AT AL 36 = *° % Stz v
Argentina % » SEIEZ FFTOK S LA EIRAE - 3 HEISOA # 5 R
(N U KR » (bR RE R B 7R 0 o A B A R B » B
A A MR M B RS - 0

SRR 2RI 2 ERERRIA R M EERFEERIAS & IR
BIEE = NAREUSETRER] > e AR E R SN PR T RS & -
O KR EIEEBITH > NIEEGFHEIVEEZ L E—FEARGAUNRE
AP EE S B AR SRR B PR E R 2 AR Z 500 52805
fi% B \RESRERIR R SO E P HIE R A ARE 2 R 28U Tatam » It
o Z IRFEETRENEEZ R " AR ) Z2BHER -

VERE Z RIS LUHSHRE Fr L RG] 2 SR BN B P H R B S P 4y o
B AN - USSR BN A RS M e 8 > N s fE 2 A 32
AL E PR BT R E AR - 0 (PEEBRESRZAE 2R
feth Z HHME LS G B EN G ETHE B M T4k

3% Levine, supra note 573, at 215.

397 Ishikawa, supra note 570, at 403-04.

%8 Levine, supra note 573, at 212.

39 Choudhury, supra note 314, at 19; Biwater Gauff v. Tanzania, ICSID Case No. ARB/05/22, Award, 99 379, 387, 392 (July 24,
2008).

690" Choudhury, id. at 19-20; Suez, Sociedad General de Aguas de Barcelona S.A. & Interagua Servicios Integrales de Agua S.A.
v. Argentina, ICSID Case No. ARB/03/19, Decision on Liability, § 256, 262 (July 30, 2010).

01 Tshikawa, supra note 570, at 404.

02" Choudhury, supra note 314, at 58.

603 Tshikawa, supra note 570, at 411.
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ERERZ . TREZ R ) BE EYRE A AR L HIE -

[ SRR s s R B M R R R FE AR DL R NE B R B A IO
B CEUE A G LU AUBRIERS - % SEIEEEBEE HEMAEREL B
EHILEAEPIRATBERFTRE Z A SESE A T HAR s N F 5AEE
Vel BAG R S5 2 sl - AR TRE TRy ZEERSE - 0%

s e AT BP0 > A — (BRI —oeam TR (B AT EEEAE
NE B E B ET 28 B R F 2 FRR AR HBCR A BRIE T B2
FHEEY > (Ert G ARG R -FRTEHVETR 2 °

o o A T AR P B A A Az B RN S e E L

T WA BT SCHRK - AL RIS R R =7 - Sl H SR R R
[FIBFHEE AR AR 2 VAR, ~ EEGSR O AR EE Fstem - mIResAlEaErs > 18
FEEREPHEEN M BB TP BT © °° R TR =
L BGRB8 N A - (1) ARSI REERE HARErRfdl - (2) BB L
BEGEREME T ZHE] > DU (3) ST ARG e E S BRI E -
0 HBE L B BRI R AR TR R Ry (B iy 2 53 - OO
PIERTES R VUREINZR © (1) 1881 > (2) A 2 JElEEH ey - (3) &
TRESREA ZTERR > LU (4) SRESTERIA - o1

AP IR E BB PR E AN A F AR ER - BRI R ELEY)
(Hydrocarbon ). 7 3% » LA BIE % BT ARl R & E ) » T e A (DL A e
NI = R P4 5> LR S 8RR 2 A B 2 A EIV ERE %

612

004 Id. at 411-12.

695 Hafner-Burton et al., supra note 300, at 289.
06 14, at 290.

07 Id. at 286.

608 4. at 282.

609 4. at 287-88.

610 74 at 292.

o1l 14 at 293.

812 14 at 299.
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NSRRI E B2 EARS - BEZEARZEEE - 0 s 22 RRBiEE
B ZRFHEZRHE B - H R RFAE < 5 e on i &R TS
e Ry G B - (1) HUSELA H3 2 37 7] ~ (2) VA B RS R Ei AT &R~ (3)

853 14
854 1d. 9 291.

855 North American Free Trade Agreement [hereinafter NAFTA], art. 1105(1), U.S.-Can.-Mex., Dec. 17, 1992, 32 I.L.M. 289
(1993) “Each Party shall accord to investments of investors of another Party treatment in accordance with international law,
including fair and equitable treatment and full protection and security.”

85 Windstream v. Canada, supra note 804, § 293.

857 1d. 9 298-99.

88 1d. 4307-09.

89 1d. 9 310.

860 14, 4 311-12.

861 Id. 9 316-17.

82 Id. 4 318.
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(EN DB AR RIGEEIETE - Uk (4) SFELASEMEEImER - 5
N FTAERE - 5 2N NAFTA HANFRSCECH MBI ReYE > A EREmARZ
B o %% Mo B 2 5] Ryl R LR R o AR - 5

B> NAFTA 55 1105 fiRZ 44BN Ak © 2RI FTC Z kg - i H.
BB B S TR - BIZCA BRI TE) - ¥ AR R SR
BIZXEEE (state practice) DLRIEZHE(E (opinio juris) » i JE S B B B 5 T 1
RIEANE R ZRES] - %7 R/PEFZIGEISEE] - *° R R - AP AIERER
AR K 2B B E BT NMEZ BE o] RERE(EE NI & 2 PR 2 25
73> A HAHE Dolzer 2 2 E R - EABIREE RIEZIER @ A FAERER
FIIp R P EE b S (R PRIE R ARAE - 5 WS A [E AT 2 1755 - *7°

(R HET TR - B AR A ARG 2 NS Ry (o] » T AR B 2 PR B 5 11855
B RIS - B BB EAM NAFTA s S A R ik
ZIERESGER] - 87 82275 Pope & Talbot 25 ;. Mondev ZE1% » ¥R il FENE
[EFEHANEEZEA o 8 EER RS A SR I ZEERARE R R
BREBUGEE o Y AT 0 BEWEEIEZ % PEEIRIEEETTRIEZZI - K
REA R AR R 324 B2 H2SIRAE - oRAEHE/R OPA 1R J71A) - fedd s
RAEEEERE N BRI R ST AR E 2R AR 5857 5
FHIAMR L RIS BT A S 12 10 7 HAS RO e 2240 2 HZIRAE AT s i il
(R FEIEE T & OPA 21T Re B ulFRE s - &7

i

=5 NAFTA 25 1102 5 1103 {5 R ER]

863 14 4322.
864 14 4324,
865 14, 4326.
866 14, 4329-30.
867 14, 4 332.
868 14 4 333-36.
86 14 4 340.
870 14, 4 342-46.
871 14, 4350.
872 14 4351,
873 14, 4359-62.
874 14, 4376-77.
875 14, 4379.
876 14, 4 380.
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SR R0 R BRI N B R R FE S B LR AT . (prima facie) B =FF © {548

(treatment )~ [E185 17 5 (like circumstances ) DL R KA /57 25 ( treatment less favorable )

SR RS RS - Y7 A H - AR #E A NAFTA 55 1108 75 7
TEER (a) A HEA 38 A ISR Al BURFERRE BTSN - 878

HAGIME » 59A TransCanada (fIZEALNE]) [FIfE RyEd OPA Gidd 4R E22
A HERGERZEA i INERE - MANBUENZRMA& RS - e
(R Rt SN EARR A AR T - SR E B RS 2 RS - % IR
A Samsung (FEFRAE]) [FRfet RESREET SRR A - Al EUS EAgE H2L
& > BB RS Z A - % AR HA e E e 2 R AR 3¢ a2 b
WEELGHEE A (AR SEEEGH R -

W E e A BB PR - NBEAAARRFEAL © % BIREEEEE - PR
THILE 2SN o INE RS S H AR FAE G NEBIS R Z SR - ° R
TR R Z R A AR AR E A3 H Y 2 A EIAR A - IR E — 0 - IR
HEEEA Tt DI it R iR - 1 P 52 R A —ES AR A2
BRI E R A - HRAEER] TRAS > MIER(ELL B LEERA
ZRIENIES:

B> NAFTA 25 1102 Jz 1103 iR Z G540 Mk © HEFR RS E | [F
FUEDL ) I BRESSEEPTSL > TRES EBORIES ~ BUREIY > R E IRIEERFRE
FHSN - B RAIRE—EL - ¥ RBUFEREEGMNIERE IR T Z A
PEEZ » % R [EIERRE IR < BiE > #e QB E A RS 2 2= 5 e DU
FRIERZ - 5% B HERIN] E U BRI G N2 SRBIATE -

877 Id, 4 383.

878 14,4384,

879 I4. 4 387-88.
880 14 4389
88114, 4390.

882 14 4391-94.
883 14,4395,

884 144397,

885 14, 4 400-01.
886 14 4404,

87 14, 9 405.

888 144406, 408.
889 144407, 409.
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fh gk e R R 5 BTt A & RIS ) > B TransCanada B Samsung “f~
6 JHE RtE—5 fy B4 T 2 B M EE RS A A A BRI E
BN AL - %0 Bt (P EIEDEE E OPA 21T Ry E & 8 BUN BRI 51
Hf o 891

SRUUIR JRERT
B Bl

BT R RS RE » F A (3 B R e B IR I B E - #a o
(EEHER— I REEREASGEA NI HIZ BN &5 - AR A
i 2 R o e Z GBI DUE RS PR R P8 R B BN R Z ST IEA
o] ELAG I PG R - S5 2 AR B T 3t R B OR 22 [ - T S EFA R R B
HE—DFOR R T A AT TRV E G - BIES R REE s
FEZ BT RERL -

FAET Ry MEERBEN A BT sm G S B P R & o e Y AR 2 P A (]
fE el bR 2 T AR TS RE RS2 EEE > BB - (4
B SRR AR PN (e 2 FIET R P & =S TR AE B S S It B 5
ROANRE R E L RENE 2 S EE ? At—3 AERRERE RS
A g 2 PR 2 B Z > AR (E S BRI E e 2B T - TS5 R »
BEMETHE - £5 > —HEEAZRERE - CI7FRRAKERIRFRE
O IERTE R E E Z ST SRR EE B 2= R (S N e A R EELASFA
MR E R -

SR8 2 S 2 S Bl R E RS R K BIVE & U
- S EWE Z S F TR ER RN E & A T B &R E
AN G IO NE I E N B LHIYRTT -

890 14 9414,
91 14 q415.
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AL PN AR IIE AR Z B R LE - QIS AR ZER » ML
& REBIAE > 2B S Ry T AR s il 2 R IEA R B R 1=
REHEEERE—EEFORE R - 5 DA = AR F i LBl SR R T
AR R - HE(EER B R E A INEAFRE R Z A fEtbRiE -
kA BRI R & TR R P 1 R B R S - (R BPRA BBy
HEHIEEME -

BT APAIERFERA

(hahe A B REE R AP AIERFE R R Z P A ame B R EOE & A%
VSR IASTANIRG S YV Ul=p RSN p S S e

B (LA B SE RO RIAMESUE * BURFASRIFE o (AR BUBIR R 2 &
AR 7 B HRIRERY SRARAETR 2 MEUENCRIER B S A e B 2 A 2 2
JEIZEIEMIRSX I ERAR BRI SR ? (P HEH N GFORE R 25 EZ

FUTAHIERIE ? B OPA 2T Ry Al | R8I ? 455 KAl E 2 ARHSEL
JFASIFEIETE ? A ] G ELEH S SIE » BUE BT B 3 B — (2 P EP T SmiE 2

=K A BARERA

R Ry E R — 2 KRBT E Y FE A A= B R 5E 24 ]
ZHAAEE N - AN T FEGELLR 2 AT - PRSI E S e R - 1R
HERFEERET - A SRR - 25 B EBRITHE - BN SHIEE
s E R SRR E IR E B TG S TR R 58 4 o] DUH B E 2 Lhi
5 BHSE

T [FEFATE D ) Z ORI EOR AL B » B AN ORE & = A5 -
MRS ER AT T B R AR R I M E B — A FEBETTHRIL
A AP E R -

115

doi:10.6342/NTU202300050



UK EREEEE

APEAPEIE R RS ARAE 78 o B e B S AN IR R Al 2 i BT R
af am BUR SR BT NE B A - 28T > HBERSERBEBORZ T &S R
BUF > TR E R E R E S EHEIT Ry 2 EHREBUR SR 5 R A EE » £EIEERT
f2 I IEGEIL T DUAE LRSI T (TR AT S G 0% AU ERIE 2 s Rl Ry fae it -

EANSEEIFTER N Z 1155 - R BURF B Z P R B A BI9h » RIFNERIEE A
ARk iR G N R BCRE R IR R B R Al DU E A & P LIS
G E A - A A TR NI R AT SRR ECRAVICEE O

B=H NG

BRI AT BB AR BRI (R Z A R 45T Al -
MBS N R NS - RN S SREE RN BN SRR -
RZIeE Nt LA BRI E P EET R =2 By ISR R OA =
2S5 -

5

¥ Eco Oro v. Colombia Z& » AR R AELL AR EFIANZE - B
(AN ] R i FH RSP e AR A B & 2 e st 78 P PR R [ A UM
AU RSP AR R IE I E AR AR EAERT
FEIT AR 82 EE - ¥ Windstream v. Canada Z£ > FIIHIE i 3 B A5 1E
& Z AR B R B2 HZEIRAE -

MR 22 B G VBl th AR R ZBIRHEAR RGBT tH 2
TR AR Roam AL - (/910 R A5 BB PR TR A BB A 2R 01 R il B
S5 = R 7 Gl At R B E L E B S RGBS A E Y
ik ~ R R RS2 HE ] - B HE R GBI 2 B R NMEEELISE
GUBIEE > ARG T B BEEE TR K Z ATREN -

Gl

116

doi:10.6342/NTU202300050



HE > BORZERPER B R A P AR BRI EEEANE - A
TIARAERHI - (S EmEEESE - MERGHAM R » RN E
ZEITEFAE > EELATEN] -
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FHE BEMREM (Z) T EFERAETRBUER

ZE—&1 PV Investors v. Spain & 9REN v. Spain

B—IH EGEERA

BEF PP BN E B S R R i 2 I & R M b 2 9 37 51
(R R EAMhEHE 2 27 (FRFE TR 21 (FZERAANREA - B8
M - & 10 FZEETA 8 FRAFHREEAN - *2

BT SEIRAIIFELY (Energy Charter Treaty ) 4455 FISE M\ 52 F il
SRS SO 2 R L 5 2 SR (PRI DL
SR R R S R R 2 SRR 2 B B S BT A
5o

PRBLFBUH 2007 422 T 05 MG R PO N TP o AL 2 0
BT IEAAE ISR T HGEROR  FLATE 2 R A
PRS2 SN - ¥ KIBSET RIS Y R B ok
R AR BRSO — 0] BRI B AR B B (0 - PO
OF S B 5 R BB O » T AR B MRSk it AU L7 -
s B EE EAPETEF B SRS 6 2 W PR BU E A 08
IR AR 7 > U LSRG - i 2008 4HE » PEVEFBURPRMAIR
i TR SRR DT 2 B SRS - SRS 0t ELFR
SRR » 7 2012 SEAIE T SRR - 1 2013 4R 2014 FERIB B
(< BRI P2 ) - s LI IEAEY 2007 S KA LY
N BETALRT -0 0% BRSO A TR S R
T AR » RS BAITEAIT - R PRI RHE N 2 S0 L5

82 Lucia Béarcena & Fabian Flues, From Solar Dream to Legal Nightmare: How Financial Investors, Law Firms and Arbitrators
are Profiting From the Investment Arbitration Boom in Spain., TRANSNATIONAL INSTITUTE & POWERSHIFT 1, 4 (May 2022),
https://www.tni.org/files/publication-downloads/english_from_solar dream_to_legal nightmare online.pdf.

893 14

894 141

85 1d. at 10.

896 14

87 Id. at 11.
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fF - MRS S AEIREALEE - *°

BH HEFEH

PV Investors Z&*PAEFPERTH/VE 2R o OREN Z0 > i R A B %I
EREREEIR > D RS EBEDEZ SR - MPEEF A AN E R
TE L BIEZEN - WIRBKSRIAZR M » AR Z B - ™

F=H BEEH

PV Investors &

ABAERPBIERE] (EH RD 661/2007 SEEHE)

FRE&EER:

RER B AbR&Y AR e 7 TR L B » 55— » BORERGIBIAER IR E ~ AT FUHI
HABEH 2 AR B RHE B FREIESS ) 55— MR —R 2 & EE Mg
Pregla sl - 2R DI ZE HIFE (right to regulate) Z 5k - % JREFIR
EHINPEIE A KI5 Re A TR A I » FOAP AR R s SRR IR R O 1 0 e T
WEE G HA&E IR FEEIL RD 661/2007 S FBHR 2 fRE8 KRR > DL
KT EEE LR/ ZARES B2 BRIGREEZEAN - &
AN (lender) ~ f2ELAFRE RE U RBMIS L Z ILAEIART - 8 B &F
B IEE Z K E I 2 DB« %0 B R R R A PR
BUN B8 2 BUER B Y - 7

88 Id. at 16.

89 The PV Investors v. the Kingdom of Spain, PCA Case No. 2012-14, Final Award (Feb. 28, 2020),
https://www.italaw.com/sites/default/files/case-documents/italaw11250.pdf [hereinafter PV Investors v. Spain].
%0 9REN Holding S.A.R.L. v. the Kingdom of Spain, ICSID Case No. ARB/15/15, Award (May 31, 2019),
https://www.italaw.com/sites/default/files/case-documents/italaw 10565.pdf [hereinafter 9REN v. Spain].

%01 PV Investors v. Spain, supra note 899, § 172-73.

%2 Id. 94 295.

%3 Id. 4297.

24 Id. 4 307.

%5 Id. 4 308.
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HEER -

TR Bomife bRt - PR FREIGE TR A B B A - sz
MEE M A SR 2 FE - % BMEZ > ARG R EL R (E £ 40y
FEME R P > ERHRG KRR RA P 2 R - B AR S B R ARG DL
BRI 7 BEREA P A = EREUR BRI IR - SR PE I 2 SR R
R VIR 2 FEOK e SRR R AR N T Z B (EAR - 0% P DE 20T
RD 661/2007 i AR HEFRFA AR A > (EHECREHELZIER] > M EH 2 SRR R
BRAORNAREREE 2GS TOoRIL AR TR B e 2K
N0 Wk 2 > ARPTUEBRE ST ~ SRR ~ (RENE B AT EEEE
MEFEH - maPEepEAIEESE - !

B I

FAERER (B0 © KIZREEE ~ 34 KFZ6E ~ BOTEEMRED feftErg 2
B A R HESEEATR K S HMA A Ea ikl s E T
Wi IR AR IR Z TG (E R AR S A S () 2028 R e i F AR R R B A
MBI - PRI BLEAE A E] > EEIEBE R MM e R e - O

EHA RD 661/2007 55 443 [E4afss » REEREAL BEE  TEHTE
FEST HTGHEA SRS LIRL -

Bt PGPS B e B E AR AR AR 2 VA S TR > EOREHEA By 1 AT
il b e 8878 Ry 2 ST A BT BN &R M T R NI AR 2
MEABESBEZMEE -0 HNFEEE 2 HEER - (PEER REE LU IS

%6 14 9367.

7 Id. 4 370.

08 14 q372.
%9 14,4 377-79.
910 14, 4 405-06.
o1 Id, 4455,
912 [ 4589,

913 ld

914 14,9601,

915 14,9 602.
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DIRFEZ AR 2 4R 25 R e 2 iR - 01

D AU = AR R IR S A\ e S B AR 2 A m b
R BN BIOE N EIE 2 A EUE - BINER RARE REE - MREE » HER
FAMREHER DA EEER < ° BRE /AR - A e AR CEER
BN R E MR R > ) F R DAHUS R A e RER 2 ZE5K - BEFRSTE RD
661/2007 Fit Fy » JRIERSZ 1 FH Ham il » M ERAIHE (reasonably informed ) > #3
N B FERBHEEZA TTRE S AL - ° GAFESERFERATAHMES -
HEEARTBICENS " BB 058 5 TG A ) PR EHA (T RD
661/2007 2 Fd M L B H & ~ S EHf - OF

9REN Z
AP AIERFBERER]

PP S AN TERPBIF R Z S R RE TR B ERAYSE 10 555 1 17 T {E—
& 4T EARIB A IREURE - Sl Bl S B HoAth s U T Y HIEIs N A TR =
AIEE ~ &V A HBEWHZ R - SRS R BN Bt 4r 47 2 1 &
NIRRT 2B G A P A IERHBIR A - IE L SN E S A RHEMER O R (Rl
E—&FTINGEUME A G B S B R MR iR E e 2 B8 &~
I~ R EGE T - IMEMIER T - RREEAEZFRNBEIEEE R AR 88
PRV B Fp 28 » (A G0 5 M B L B LA G &0 5 2 — e N B 4y
ZEH e

-

916 14, 9 602.
%7 Id. 9 603.
918 144 608.
%19 14,9612
920 ECT art. 10(1).

Atrticle 10: Promotion, Protection and Treatment of Investments

(1) Each Contracting Party shall, in accordance with the provisions of this Treaty, encourage and create stable,
equitable, favourable and transparent conditions of Investors of other Contracting Parties to make Investments in
its Area. Such conditions shall include a commitment to accord at all times to Investments of Investors of other
Contacting Parties fair and equitable treatment. Such Investments shall also enjoy the most constant protection
and security and no Contracting Party shall in any way impair by unreasonable or discriminatory measures their
management, maintenance, use, enjoyment or disposal. In no case shall such Investments be accorded treatment
less favourable than that required by international law, including treaty obligations. Each Contracting Party shall
observe any obligations it has entered into with an Investor or an Investment of an Investor of any other
Contracting Party.
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AT 5 P ETE R I R R e e (R R
Wi R R RIS 3 BRI A5 S0 A RD 661/2007 iy 4R (%
o 25 48 » IR e I P SE (F 80% 2 [FAATRR - 21 BRSRRIREAERA
K M R SR TG - s B I SR A TR S5
BB SN R SR - 0

W WHEPEIT S e A AR R SR AR S AN G S A HATE R S EH
ff o 72 PEERR Ky > PEEA im AR IR PE I B A P By AR R B ERS
FIRCRHE > AT PE DL e = A e H AT A L S e P B s A A
7 > FrE P RIEFT R 2 S BEIRE L2 3685 - PRI s A it
PHEEAFBIAE T R TEEPE B SRS 38 R A i P e e (T T8 - 21T
BERE R S ST R R RS N R R B I R Ry B A 2 [
2 PEIE R RIRRE TR E R RGOSR 26 (7726 6 TH I BRSO M A SR 2
TR EHEART - W H @SR T AR LR - 1€ VCOLT 55 27 R e /R Al
ER A AR RAIEE(EREEE TR L3 - 7

PEIERE Ry » FIREAEN RIZRE IR BREIREY » MIREEE Z ORI B 2 FI a3
AR E B RE M RGHIR S | Z BB N R IE > BB RIS 2 & # B
FEAKIE  °7 EA ] T RSB E R Pa I A BN S SO 85 3 REE - PREEA 1)
AREFEREMRNY T ZEPARE - fPEE 2 JEWIRRESL > A RD
661/2007 glli& .~ S FREIRF Z AR M ARG G HEUFBUR - 2

et g i S R & 2 G EIRE > 0 H S AP A IERAE R R 9 fr
EfZ T EERELO W ) MR EEREZ < O DO T AR
IRaT e I EHESI R L E Z AHEAS - BB TR 2K ISR E R i -

2l 9REN v. Spain, supra note 900, § 212.
922 Id. 9 214-16.

93 Id. 9234-41.

24 14 4242,

925 14 4243,

926 144244,

27 149253

928 144259,

929 Id. 9 308-09.
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B (RHREE) ZEGMHE FREEHEZEY  HERENRARITZA
e ISR H E SRR BT ZREIRERS  EREIR SR AT
R SRR IR N RIE - (BT PEA Z BN A - 5V E H & N (R
GFE  [HHhEUE B > AR T AR A IR AL - RIBRERER
ey - RS - (ERINERE N > AREZA A PAIERSERAD HRAFIEREGE]
BEERE -

SBVUIR TREET

W1[E PV Investors ZEHPEIL AR REIR S 521 2 008 » (BRI EE S h v
P A AR RE TR T & A SEPREL T E SR b2 5 =0 HlE  S5—HE
PREN T8 R ARSI 5k - S5 Alse e Gl a2 X5k = Rl
H DA FER G R A S B EE BT 2 A - e 1 (5 ke 2L 2 08 -
Pl BRSNS o 1t 2016 SERIHY R E P EZE A Charanne 2> Isolux ZE)
GEERTEDE AR - BRERY 2017 FFE 2019 X B BRI E AMKRIE L
SR EHIAT R £k (MR DR B HEMAER ) - B 2019 558 - ZEZ
FER A Ry BRapfe & NV EBEEERET R ZAPEZ £58 - 2 Hp > EfPEE =att
PRSP R 2 T - (A 2013 £E K% 2014 £ FHETRE R - 125 i P E 30
WRSeRTZ R ATEt R 2 18 > L2 sl Ry RE AT 2 MR EE (e Rah %8 > WIEIRA B
DCERTA 2 RIS BCNMEECGE S A A TERFBIRAL - 0%

FE RIS 2SR 288 IR R T ReR (h SR LU B3
B2 FIRENE - AP AREABCAE > WIER T EMARABE 0L
IR FE PRI R ATEERLAR AR RENE DU B Z e AR IR IR - (1
FNIARIEK e LR & 5 M e Z BT 26 » AP A IERFB IR R gtk -
[EHE R EE S B R F AT 2 s R e Pt Rt %

20 Id. 4 311.

31 Chris Osborne & Dora Grunwald, The Renewable Energy Law Review: Determination of Quantum in Spanish Solar
Disputes, The Law Reviews (July 26, 2022), https://thelawreviews.co.uk/title/the-renewable-energy-law-review/determination-
of-quantum-in-spanish-solar-disputes; /d. § 553.

932 Osborne & Grunwald, id.

93 14
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SR ERTERAN - 0B R R SRR - SRR IR IR EH - L
HEASEZET) 2 Finff s R IESH MRR (2 e A S & i
HAr T E 2= B TEER -

[i¥ PV Investors v. Spain 2 > {5k i B a8 F AL SR I = FE (IR E R =%
PRI > i E B EHEAR DL R i A E FIR - 58 R NE I 8 NS S r 4 e
{ERRHIA T2 » ;2 0 R OREN v. Spain 28 > Pl iR st 3 B B A AT
FoffERee > MRS RS IR A SE R RTE - BRI P S IR A SRR - Rt —
AT E - EPF L > FAERFEE RN - REEE - RR e
HEEWALE > MEE AR EERE R E R E N (-

BEAh - PEEES REREER R - TR ERASR IS o BT A AREIRE SR Z PSR
EANIME @ BAC R AIRE - EA ER M TR > RIEATEE T SN &
MNSFRCE S Orith £ B — B e RS HOR - S AR AR A 5 S
BENARRERETEE A DREMPECZORE T - th R EEDE TS
BIfE A - &G S D USSR RE R S SR T s Z B s st » SR DUE T
SRIREERE N FTRE Z B SR -

2B _F1 Eskosol v. Italy®

B—IH EEERA

Eskosol ( MRS ) TRF|AF CTHMS) 1 2011 FEH AT E i LAEY
BN AR N B B 25 K 5 RE 55 BR e 2 BB Mo e 2 B (HS IR &P
Z KA E TR R AGSEI S 2 HARE » B iciE ECT B FEIIE A F2 &
T o 935

3% Eskosol S.p.A. in liquidazione v. Italian Republic, ICSID Case No. ARB/15/50, Award (Sept. 4, 2020),
https://www.italaw.com/sites/default/files/case-documents/italaw11779.pdf [hereinafter Eskosol v. Italy].
35 Eskosol v. Italy, 9 5.
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BH HEFEH

BRI E B R B EIP M  BCT 2 RS HERE - 9% 535
BLE AT GBI (nationality requirements ) DR 2 2 A 22— 1 78
(res judicata )22 BEHI IR -7 i B 0l 2552 SN HEA61( foreign control )
2 O hEEEE BRI E Y S A » TR R R s
RS EER] > (YR AR A - % REFEFFHS 255 BAE
SBEEEAR » ET T4 -

E=IF BERER X NPEAIF&FHEER] (Fair and Equitable Treatment )

FRE&EER:

[ TR S AR B $E 7S AT 7N He g 113 78 S/ S TE 57 248 [ Al 2 A
#(—) GEEG - (Z) Reetefitide H ol FEERER ~ (=) WARZEH
B~ (M) TR —20 (7)) fTh A EE HEE (arbitrarily ) ~ (7X) AFFEEHIR
HiJ o 940

7Y T EEREART o SRR S TR D% HFK (sunset clause ) » G/ D
FEoYIFTEINESS - W ABERFA IR - e DI E < SREhH] - (EF5 R S
HUSETEFRE S Z A TERR - Y A& SR S AR EES L - fEE
BHEE > BEA 2 BEEI#&E] (Conto Energia Il ) AEE & K[GEECEMTEE T 2 6%
AR ™ Wbt s e 2 SR E R E R R Sa T BIR &R LA AT Bl
FETERAENEARNEANZRE - P FRElh > $EREG ZRESE
A4S (S mdsEht ]« B E > SRS CERIEAREIRSE S R2E > A8 E
ZIEE Ry ECT R 213y - °%

936 I, 4 188.
%7 14,9191,
938 14 4238,
939 Id. 9§ 264-66.
940 14 4279.
%1 14, 4289.
%2 14 9291,
943 14, 4293.
%44 14.9307.
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1019 1d. at 338.
1020 74, at 339.
1021 1d. at 338.
1022 1d. at 309.
1023 1d. at317.
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1024 Stephan W. Schill & Vladislav Djanic, International Investment Law and Community Interests, in COMMUNITY INTERESTS
ACROSS INTERNATIONAL LAW 221, 235 (Eyal Benvenisti & Georg Notle eds., 2018).
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1025 Firger & Gerrard, supra note 991, at 566.
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1026 Anja Ipp, Regime Interaction in Investment Arbitration: Climate Law, International Investment Law and Arbitration,
KLUWER ARBITRATION BLOG (Jan.12, 2022), http://arbitrationblog.kluwerarbitration.com/2022/01/12/regime-interaction-in-
investment-arbitration-climate-law-international-investment-law-and-arbitration/.
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1027 HNERFEE A EFESHG R 2E LR » IR ESHS S BT g Brae HEE

1927 yulia Levashova, The Role of Investor’s Due Diligence in International Investment Law: Legitimate Expectations of
Investors, KLUWER ARBITRATION BLOG (April 22, 2020), http://arbitrationblog.kluwerarbitration.com/2020/04/22/the-role-of-
investors-due-diligence-in-international-investment-law-legitimate-expectations-of-investors/.
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1028 Id
1029 Id
1030 Id

146

doi:10.6342/NTU202300050



17> PV Investors v. Spain 28 » {5 fic i it 1= BUAR EOAE AL LA S i AR A
o RN & NI RARE _E 4R BN T - B RERIEEE R
AFE - ASMNEFE NTNEEIG S St TR RSB AR T 2 RIBEBERE
o AU R B e HIET AR R & N IR B2 B0k - 50 S5 ©

BELSE G L= AU R B R A SR P ERas > £

TEMCRIEEEERE - EEREG T REE PSS = A2 B HIEH S
&l > BATEIRFIIR ) FE BN LB RN 2R 2 A5 - RREEE
MHEZ &G T - BEREEERRE R EE - EERETEERS
[EJiF i SRR N R -

F=61 AR

FERRRAIITE M E ZIRE > R ENERIEEEHE TR > EREW
TE Z GBI HERLRHE 7 2 RN BB A BT S Bl B R (58
slcelRy o GFEEIA TR Z GiAUTT R 7 R > BT T B b2 A DT
2 e FEAEEER R AR R E Z G

BISAS I TR AR A Z S B T E B T i B I E T ERs > (E4 F A
TR e B FEA 2 S R SRR > Sl HLPREA AT 1S R 2 22 - ' BT
MR - B MRS L T =R ) el % (1SR B BRI ATE oy Sk
BERK D IREEFREGRIEECR 2 B s - I 5 2 A s SR (177
s R HARMESRMEEUR (S B aARHHRE DU S I RETRICE ) ~ DLK
kD G SR 2 s B (SRAB AR AR H IR D e A Z BRI ) -

1032
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1831 Schill & Djanic, supra note 1024, at 234.
1032 SIERRA CLUB, supra note 1011, at 2.
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1033 Firger & Gerrard, supra note 991, at 557.
1034 Condon, supra note 359, at 336.

1035 74

1036 Firger & Gerrard, supra note 991, at 562-63.
1037 14 at 560.

1038 14 at 560-61.

1039 14, at 557-58.

1040 74 at 558.
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1041 74 at 558-59.

142" Condon, supra note 359, at 333.

1043 Firger & Gerrard, supra note 991, at 559.
1044 14 at 559-60.

1045 Choudhury, supra note 314, at 49.

1046 Firger & Gerrard, supra note 991, at 544-45.
1047 Marshall, supra note 363, at 63.

148 Firger & Gerrard, supra note 991, at 563.
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1049 1d. at 563-64.

1050 74 at 564.

1051 SIERRA CLUB, supra note 1011, at 9.

1052 Choudhury, supra note 314, at 54.

1053 Reciprocal Investment Promotion and Protection Agreement Between the Government of the Kingdom of Morocco and the
Government of the Federal Republic of Nigeria, Morocco- Nigeria art. 14, Dec., 3, 2016,
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/5409/download.

1054 1d. art. 18.

1055 1d. art. 20.

1056 Firger & Gerrard, supra note 991, at 564.

1957 Choudhury, supra note 314, at 59-60.

1058 1d. at 60 (2020); Investment Cooperation and Facilitation Agreement Between the Federative Republic of Brazil and the
Republic of Malawi, Braz.-Malawi, arts. 3.4, 4, June 25, 2015, https://investmentpolicy.unctad.org/international-investment-
agreements/treaty-files/4715/download.
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1059 SIERRA CLUB, supra note 1011, at 3.

1060 77

1061 Choudhury, supra note 314, at 59.

1062 1. at 58.

1063 SIERRA CLUB, supra note 1011, at 1, 5, 9.
1064 1. at 6.

1065 1. at 7.

1066 1. at 13.

1067 HELEN V. MILNER, INTERESTS, INSTITUTIONS, AND INFORMATION: DOMESTIC POLITICS AND INTERNATIONAL RELATIONS 234
(1977).

1068 17 at 247-48.
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1069 74 at 251.
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1072 14 at 256.
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1076 14 at 259.
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