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Abstract

On May 1, 2011, laws relevant to collective labor relations in Taiwan including
the Labor Union Act, the Collective Agreements Act, and the Act for Settlement of
Labor-Management Disputes, were all substantially amended and put into effect.
Among them, Article 35(1) of the Labor Union Law expressly prohibits "employers or
supervisory employees who represent the employer in exercising managerial authority"
from committing labor misconduct in order to protect labor unions.

However, it is noted that dominant intervention, a type of unfair labor practice, is
very diverse and may be committed not only by employers, but also by supervisory
employees who represent the employer in exercising managerial authority, persons
similarly exercising managerial authority, ordinary employees, other labor union
members, and third parties not part of the enterprise. It is questionable whether the
employer should be held responsible for the acts of domination and/or intervention
committed by persons other than the employer. The “persons similarly exercising
managerial authority” theory has been developed both doctrinally and in practice in
Japan to address the issue. This theory asserts that the behavior of a person who does
not exercise management rights on behalf of the employer, but has considerable
management authority and is at the bottom of the management hierarchy (a junior
manager), can be considered to be domination and/or intervention under labor law.
Taiwanese courts have recognized and utilized this theory in relevant cases since 2013.
Nevertheless, in recent years, the theory has been extended to the behavior of ordinary
employees in several cases, resulting in employers being held responsible for such
behavior. In addition, the Administrative Court has not used the doctrine in judging
cases so far. Reasons for the Administrative Court’s lack of admission of the theory
should also be explored.

Since many provisions in our labor law referenced Japanese law in their drafting,
\Y
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and the Board for Decision on the Unfair Labor Practices quoted the “persons similarly
exercising managerial authority” theory directly from Japanese law, this article intends
to draw on the development and literature on the attribution of dominant intervention
by "junior managers" to employer responsibility in Japanese law to find points for
reference and reflection.

On this premise, this thesis will analyze the regulations and practical application
involving the subject of domination and/or intervention and its relation to employer
responsibility both in our country and Japanese law, and explore whether the Japanese
theory can be applied to cases in our country on the basis of our legal system. The thesis
will also discuss the scope of “persons similarly exercising managerial authority” and
how to allocate responsibility for their acts of dominant intervention under our laws,

in order to fully protect the union rights of employees and labor unions.

Keywords:
Article 35 of the Labor Union Act, unfair labor practice, dominant intervention,
supervisory employees who represent the employer in exercising managerial authority,

persons similarly exercising managerial authority
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