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ABSTRACT

A decade ago, nobody could have envisaged such a world, in which robots replaced
the majority of laborers. Now, the widespread usages of data-based Artificial Intelligence
(Al), is already intensifying the tension between law and technology. One of the harshest
issues is whether Al can replace humans in the field of legal reasoning. In this thesis, the
author will explore the differences between Al and humans when they conduct legal
reasoning, and analyze under what conditions the public sector can use artificial intelligence
legitimately. The author indicates two failures Al makes in legal reasoning. First, Al cannot
apply the law on the new facts that have never taken place before. Second, Al is incapable of
distinguishing between cases and creating new reasons to foster the change of the law. With
these two failures, the thesis argues that the public sector violates the constitutional principle
of the “rule of law” when using Al to apply the law automatically. Finally, the thesis tries to
construct a regulatory framework including the obligations of human intervention and
disclosure of formational information of Al. Under this human-centered framework, the
public sector can enjoy the benefits brought by Al and, simultaneously, conform to the

obligation set forth by the rule of law.

Chapter 2 illustrates what “human intervention” means. Among all the dazzling Al
regulation proposals, one of the most familiar approaches is keeping a human in the loop of
Al Unfortunately, circling in the fog for the right of explanation, scholars across the Atlantic
shed little light on the basic meaning of the human intervention regulatory model in the
European Union General Data Protection Regulation (GDPR). The thesis contributes to the
scholarship with a thorough analysis of this model. Interestingly, it shows that underlying
this model is the implicit legislative intent that human-made decisions and AI-made decisions
are totally different. Moreover, instead of following the global trend of Al fanaticism, the
legislator decides not to jump on the train of technology revolution, but embrace the classic
decision approach, human-made decision. This regulatory measure, obviously, raises a

deeper question: what are the differences between human decisions and Al decisions?

Chapter 3 discusses the question posed by the EU legislator directly. Under
practical scenarios, Al has two main aims. One is technological: imitating what humans can
do. The other is scientific: answering what humans don’t know. The author distinguishes
between Al and humans on the work of legal reasoning, with a focus on Al with imitating

ability. A “human” jurist in legal reasoning should give a word-elaborated reason on what

Xt doi:10.6342/NTU20210363 1



law shall be interpreted under certain situations, justify a meaning-based extension of the
legal requirements to be applied under certain facts, and vindicate a principle-based
requirement of the legal rules that shall be recognized under a certain legal order. In other
words, the law, as an institution, possesses the ability to adapt along with the wvariances
between facts and the change of society. Contrasting these characteristics with Al, the
imitating Al cannot in theory apply new facts, distinguish interpretations between individual
cases, and contribute to changing the legal paradigm continually. However, what these

distinctions shall mean under the constitution becomes a significant question.

Chapter 4 reviews these distinctions under the “rule of law”. Based on the
preconditions that the law includes both rule and principle, legal practitioners, along with
judges and executive body, have the obligation to apply the law according to the facts and to
attune the interpretation in line with the environment. The public sector would be in
violation of the rule of law if it uses Al to apply the law directly without justification, for Al
is incapable of altering legal interpretation itself. This thesis does not call for a complete ban
on Al decision-making, but to impose conditions on the use of Al Considering the
importance of humans' ability, the author argues that a “human intervention” model is a
suitable safeguard for constructing an accountable and organic legal reasoning system.
Maintaining the human subject as the decision-maker and allowing the assistance of Al are
the core obligations of this model. The issue this model triggers, nevertheless, is how to fulfill
good human-computer interaction. The key to ideal human-computer interaction, in my
opinion, is transparency. Seeing with knowing. The disclosure of the formational information
of Al, such as information on data collection (e.g. collection methods, sample range, labelling
criteria, set-cleaning methods) and algorithm (e.g. reason for choosing a certain algorithm),
helps the decision-maker evaluate whether to accept Al assistance by examining the

relationship between every individual case and the database.

Chapter 5, finally concludes with some key points extracted from each chapter,

clarifies the limits of this study, and sets future research agenda.

Keywords: Artificial Intelligence; automated decision-making (ADM); algorithm;
Big Data; the public sector; human intervention; Europe Union General
Data Protection Regulation (GDPR); the Rule of Law; legal construction
(Rechtsfortbildung); principle and rule; accountability; transparency; the

right to explanation (RtE); explainable Artificial Intelligence (xAI)

XV doi:10.6342/NTU20210363 1



FT—E 4 1
Ll R I TF T E T oottt ettt eee e e et e ee e s e ee e ane e e neeaete i 3
1.2 TFZZHIE oottt ettt ettt e ettt eee et e et eeer s 10
13 ) T B oottt ettt ettt e ettt ettt e e 13
L R BB oottt ettt ettt e ettt ettt ee e ee e 18
13 R T oottt ettt ettt ettt ettt e e 20

FTTE T ARMAL BINE 23
2.1 A T ATE BB L BT B BT TEES oo 25
22 BB RMRER R B B B AT I oo, 29
23 BRI R TR HTEEE BT oo 50

B ABEATEEELEEALNER 55
3l A T B I T R BT oottt eenaeaes 57
32 A I I E T oottt ettt ettt 60
3.3 SETEIBITZRET oottt ettt eeeeae. 67
3.4 BEHEIA T A R BB FIITEZZE oo 76

FTUE ABNTAERAEMEEFEHATEENNEZ R 87
4.1 SR TR oottt ettt ettt eneeeneaees 89
A B B N B E B LT T oottt et 96
43 A BEAT ABAZ NI A T R EIREZE oot eee et et e s eee s eneaees 99

FHE &SR 113
5.1 EBEBUELE oo ettt ettt ettt e e ee e eee e 113
5.2 BUBEATT oottt ettt e ettt ettt et et e e e e e ee e ee e e 115
5.3 TRIIIEEEE oottt ettt ettt et s ettt ee et e eer e 117

SERR 119

XV

doi:10.6342/NTU202103631



doi:10.6342/NTU202103631



BT—FE Hn 1

11 RAREEESREARIIT Y covooeveeeeeeeeeeeeeseesse stk sn s 3
1.2 BFFZEREEE oovooveeceeceeeees s 10
121 TNERFT J HUTETE ottt 10
B D e a2y <O 10
123 SEGER T ERIBERE ) B FEERATE B EITE e, 11
13 BEATETE oo 13
L R ST E G oottt bttt b et b et b et et b ettt s se s ebenebene 18
1.5 ZRIZZERE oottt s st t e s s s s 20

BE T ARSMAL HIFHE 23

2.1 AB T ALE B BB BRI T oot sst s sesens 25
2.2 BB RHAER R BB L EAVE BIPIE coovvveeeeeee s 29
221 B ERHREA BT AR A4S R B FH R oovovns 29
222 BB RHRER AT BB L EATE R e 31
223 B E R BT EEIS oottt 32
2231 HEYEHFEFIEEREE AR /D ARE oo 32
2232 BRHBMLAEE AN E R/ FFETRRE oo 41
2233 TERIARBARTERFHRE coooooveee ettt 45
224 NGB bttt b et b et b et b st b et b ebesenean 49
2.3 B AR R A TS E BT oo 50

F=E ANBEEATESEIEEALNER 55

30 AT ERHTIIMTAE oo 57
3.2 A TETEEATRATEAE JT oovorvereeeeeeieeie ettt 60
320 FEHEIT A TR ..o 60
322 JARZEFIEIITATIER oo 63
3.3 JEIEIEFHETZNED oottt 67
33,1 SEEEEREEE B I T e 67
RIR NI 1T 2 =N 1< 1y = VOSSOSO 70
3,33 I oot 75
3.4 FEEI A TREREA B FIITEZER ..ot 76
XVII

doi:10.6342/NTU202103631



341 SESARR A AR FIITTEEH 2 oottt et 77
342 RS B T B T I B T oottt pe e b 80
343 B T T B I oot e et e s ettt bbbt 83
FIUE ABNTAEEATFIEEFEHB A TEE2MNAEZRG 87
4.1 SR L T TR oottt ettt eneeneaees 89
A 1.1 TEIRBIBHEITETER oo et e et s st st s e e r s eeseaneenaes 89
4.1.2 AL VETE I oo 922

/ /D@EU‘Fﬁfjgng{bath .................................................................................................... 96

43 A A AT A T B ER A RINEZE oot 99
B30 AT T ATTTE B oot 99
432 DAINEI T ABAZ I N TR EERERIREZE oo 103
4.3.2.1 IBEBAE Fy A BRI TT oo 103
4322 DIEEE BT B E T EEIREZEZERE oo 108
BHE & 113
5.1 BREBHEAE oottt ettt ettt ettt ettt ettt eeaerenn 113
5.2 BT vttt ettt ettt ettt ettt et ettt et e et et eneeeenenn 115
5.3 TRBIIELE oottt ettt ettt ettt ettt ettt ettt et e e eereenn 117
SERR 119

XVIII

doi:10.6342/NTU202103631



[ 26 HERRZL)

EHITER AR BEAL AT R FR RAES o 3] F 4 M 984T B A
TR BITEUERESLEEARENAGILET A S -

SlEMMZ T ZFRERBIAFEBLET dAIFERTBEENFH
RXBEEFERATHEEERMN  BFERATRFNFA - FE AT HE
RBRBHBRZFTERBABNNN - ERIFPIFIERGAEILAT 2% £
ZRFEEBRZTBEHNE —RAERGAT A F R AINGREH - 2EH A
HEFHEBHILAT RS

}

EAEFZF > 2RERTELZEG (THLEE) A ALK
o ARBEREFTH FPREIZHFOEETA 2L BBRRBEY
RHATHER  RUSHEBRERTRASEI FRFITARMBHO R HAT
HBEX  £AERALE 2T CLAKRBRAHILAEEH T X - b A% B THE
REZELEMRFH RN > BBERATHE S RBI XS HETRS -

V= - BRASPIEREEEREN AT - 52005 FEAHEBAXB RN BT EEFERIESA2ER
E’J?ﬁ% HEBRE "R EIFEAERER (technology due process ) 1 HIBIR - MR WA - HER
16 (2021) - (RRIEEZAEEFNBEZE—EBAPRESRBENRR) - WEREE © (HE5

H%NE’JB—%%M?E%I%) c B356-411 - 216 : iR - BMEEBNEHE - EBIAZAUKEENF WA LE
2 AR AMPIPMLER - AR ZEBER2016F =BT R IN&S A Sate v. LoomisBIZEH -
SERBHBREDPNABSERERBIEREZRRE - MEIEREEEXEEFNBEENR - ERULR
CACEED "ENE ) MIBRALSEEREWES - State v Loomis, 881 N.W.2d., 749 (Wis 2016). B A
ZHBIDHT - see e.g, Comment, State v. Loomis: Wisconsin Supreme Court Requires Warning Before Use of
Algorithmic Risk Assessments in Sentencing, 130 HARv. L. REv. 1530, 1530-1537 (2017); Han-Wei Liu, Ching-Fu
Lin & Yu-Jie Chen, Beyond State v Loomis: Artificial Intelligence, Government Algorithmization and Accountability,
27:2 INT'LJL & IT. 122, 126-133 (2019).
BN EERATEZNENEREREBE - ABRBEMEZRFH - THHFIMNBATEZNENEEE
RREB(ETTEIEE - ERIE ERELE - TEHABEERIARBENATESZ  LBERFBENTRSE
ERBEN - EPEEESRSZE AR ZINEBATIES - RSN ERPHRBREEINE SR ST
5 WINUES) - KEGIRRETEBIUZEBENMEEAS "SEZ ) 1ERZEMB - See Scott W. Bauguess, The Role of
Big Data, Machine Learning, and Al in Assessing Risks: A Regulatory Perspective, U.S. SECURITIES AND EXCHANGE
COMMISSION (Jun. 21,2017), ogy.de/ixal (last visited: Oct. 12, 2021).

PBERDEE8IE . TIRBE RGN LHABRF AT AERKNEURA LRI HOR - TS
BREQLZURBEANG - SLHESFTREMFLZABES ZEENALIE T -

doi:10.6342/NTU202103631



AEFIPHIATES

PRa— ks P oA ASILEATERMBERLT  BEENELE

AREHEF?

PlIRA— : ZA AN EEAR (RE)  FRESE FAMEGHET
R BBILARETBEE

doi:10.6342/NTU202103631



L1 [RGB T 98 H Y
#ORt (data) LUROBELE Calgorithm) TEAET UM ST HES -

BmE > NEtgh R SEAERZHANEE CIER - E8E AN HATRE
ZEN - BB ABIEREERE - BB AW SRR - 2801 > s
HIFTE RVIE SR - B oEE -

FELDR TR RO MR (S ~ TGS TR R H B (B 2~ YIS 4BRG 19 140
2§+ HEHHERE Mk T A S BT KRR O DR 17 4 R A A
THE (artificial intelligence) | » DUSSSERE - (3 L R0RN 2 I BB -
A TR R < TR R A L - (LR R R
[N TR T A - EREE  EORRATE N S G BN B

FETEURE B R 2 fm R & - RERRE - g RBEEREA2EIIAR
RIE e

EREDMSEE KT OREEE - DUAERYE ZE AR A BT LR EL T
Z AR IR E R HIETU SR AR - ER A B EHERLIHENIEIRE
FIEELERF P omBERE - DUREBNESE - SR &RE £
AT IR L - B oA BB RS HIE TR Y R L0 s R TR
2 H LR R R E AR ALERIR IR SRIT R E A B B B bR IlA E 2
GEMEREEF® ) fEEM I LR - B RENER T EREF & RE
BORMERE  tH AR A B EN PR RET R WAHEEREFARIRE

EARBRBBNNEREZR133UUTHNE -

4 Asha Barbaschow, NSW Police using artificial intelligence to analyze CCTV footage, ZD NET (Jun. 6, 2021),
ogy.de/7bax (last visited: 1, Jul. 2021).

5 Priya Dialani, AI Will have Robot Judges Soon. What about Human Judges?, ANALYTICS INSIGHT (Mar. 4, 2021),
ogy.de/qkj2 (last visited: 1, Jul. 2021).

6 Keith Darlington, How Artificial Intelligence Is Helping Prevent the Spread of the COVID-19 Pandemic. BBVA
(May 22, 2020), ogy.de/8clq (last visited: 1, Jul. 2021)

7 Richard Rubin, Al Comes to the Tax Code, THE WALL STREET JOURNAL (Feb. 26, 2020), ogy.de/qqvq (last visited:
1, Jul. 2021).

8 Shannen Balogh and Carter Johnson, Al can help reduce inequity in credit access, but banks will have to trade off
fairness for accuracy — for now, Insider (Jun. 30, 2021), ogy.de/dw3q (last visited: 1, Jul. 2021).

% David Windley, Is Al The Answer To Recruiting Effectiveness?, FORBES (Jun. 16, 2021), ogy.de/72hy (last visited:
1, Jul. 2021).

doi:10.6342/NTU202103631



AEFIPHIATES

BIREOH B HURERL - L ERTEE T EEIRERE" - L EATHEBNEMEGE
BT — R e ATESRAANESATE - BEH AEREFEA T
8 > B n] LR SC4E AR ~ By A TR BMPASTT - R - B Y
NESFIEARALET - S BAG R Z FIH B B b5y - #Bh MBI B HY BT - M
Tikirey A WIRMRR T —(ERES N DRSS 2 EAER o

PRI > PR SR SRR B AN L B FE A B HI a5 2 bR TR FAM B
ANLEZAERSN > T —HEEAEE - DRESEE BRI A
TEE  WEAGHMAENZERARTE - A\TEEEEMN L& M3
 AEREREBERE BB EAYEMT - AR B DU R R oL BV EE T
o Rt > FE N E T2 A EA A TR E - SUEZLIAGE " BERBEBE
HRIR R ATiE - WA EE A L EZNRIRER EEB ZHNEEHE - 4R
MALEBEREIEZEMRE NEHNES - (FREUNEHE - "RE2 0 BRT

19 Thomas Macaulay, Here’s how Al determines what you see on the Facebook News Feed: Facebook shared new
insights on how algorithms power the feed's ranking, NEURAL (Jan. 26, 2021), ogy.de/51gk (last visited: 1, Jul.
2021).

1 See Benjamin Alarie, The Path of the Law: Towards Legal Singularity, 66 U. TORONTO L. J. 443 (2016).

12 B - &S EE SR A4 ( Organization for Cooperation and Development, OECD ) 720192 ( ATE
ZRAD ; RBRIDRINR2018 22021 FERE (MBATEZRE) - (EEEBENALIEEER) -

(NIEZARE) UEAREREERBERATEENASEER  CEHFATEEERBEAN—5E
MAEZR ; EBBFBUGER T2 F EXRUBRATEEZEZRAEZEFRHEEBMA TEEMNARE
RO ZHEEBRAREAZEN ENREATIEZRBBBUTSMPIERNREER | MEXBUFR
019FHRABPINBEBEREERAREL (BBERERS) REQHMPINEHRBBERENE
R ZREEAFEERAER2020FHHATEZNEARE (ALESLERHRERS) ; MIKAE
ABRREAZAN2019FREESH A TEZAIRELR - stHRABPFAURABFAALIESENEREKRIE
HAEZRMRIRRAR - WA2020FNILUEET - LI EMERKIRFES RE _SEM7252M13 -

BAXRBAEZERNOESATES  JETERMES2AENMERE  MEMERESANBIEHIR
miEARNHEAS - B EEERHEUERATEREASREEINME LNEAEESEARHAA
TESHENEZEERAEERHSE  BBRBATEZRARTEAERE LHE - WE—THmEEEmE
ZIFE T REEBNAE ; BRIARXEE 2B LE - BB ANEEATEZEN LA
B DR EEBARZERAIES - S _BRERHARUERATEREEN LEKBEANERE
=i FARBEATEZCEANEZRCEFEEEENE B RNBBEAEREERHENEBNTE -
MERBZNTRMATEZEAZERNREG - REFRSRME " AKEE , WEE , BRlEERrER
BEHRIEABEMLUAE - EhBEZEDERBEHEESE - see, e.g., Kiel Brennan-Marquez & Stepen E.
Henderson, Artificial Intelligence and Role-Reversible Judgement, 109 J. CRIM. L. & CRIMINOLOGY 137 (2019).t1
FHREEHItTEENEEHME D E - see, eg, Lyria Bennett Moses, Not a Single Singularity, in Is LAW
COMPUTABLE?: CRITICAL PERSPECTIVES ON LAW AND ARTIFICIAL INTELLIGENCE 213-220 (Simon Deakin &
Christopher Markou eds., 2020). &% - EMEBBERE A —EEHERED - THEFRL "AKEH,
RBe@EEXEEBNRENET - EEFANR®ALESEEENEG - RN AURES —ERE

! doi:10.6342/NTU202103631



B N TEBERBEBIHFENEGEI S ERKNEZEER 8%
BRI BBRERREREE > BEEHGRERNERS - WREHEBALES
FRASE A 2 R EAE Y 20K - (BAEAR LAl A & o N LR R
TR EEB T RATEREGER - KiEGARKE - WA SR ERAR
fEZ A\ L ZE8EAE -

LUH

il

WRLLAEFIERER AT EZ TR > B ECERAEPZE
ERESE A AN TR BB EMARNER > HbERNAREAE Nt EEE
My E - NItL » A REERSEENRES A8 AT R ERFEAE
RegfEss  REREXNBEAMET

i
;

5 DAl A P RERE B R o > BRI VA B SR DA T 2 oy S SR Y A B BT
FUAETT IR - DL B N B U5 T T AR 4 B RS (A R RE R R [E [Hi [ -

EHEL% MMEREEBZPATEZRRANEEEAE - HEEEBENEEZRAR - AE—DHRE
EAEETREEDT (BE—)  EEEZER/NER - AIWRE—PUEE_ERBESHMUDNT (BE
Z) c BEARDMBEEZ  THRASHESENXRE - 52 RLuis Greco (&) ~ BRW (#F)
(2021) - ORBEAEERREEEN  RTEAHFAERSBNEE) - (RBZXRBHE) 31581 B
170-195 -

" BEHRATEEREN—RIEAERBERIN MBS RS RN - 2518 (2020) - (ATEERL
ROABMERER) - WK FERHE - CERR EH%JJEE’J%%Eéi)> - E91-134 - 26 TR F
BR (2020) - (AIEZBHEZBEE - ZZAEBHRENRE) - WK FERE - (FEBERTE
NESER) - Hi1-87 - 216 : 7597’  MEIE (2018) - (AIEBZEBREVR) - (BEZEH
Fn) - 27488 BH195-215 ; BIEFA (2018 ) - (AIEBBEEMEBEZEZESHMEAYL M) - WX
ZlpFtadm - (AI*D*‘7FEE%/£1$.:§ BEE) - Hi4s =36 T8 -

ERREEARATEZEZBNMRETOE R —RIWEEZEBANTEZBRIR - KB
BERHSIUARNB=ERENME - 2RI "ALBEEEZEER (A) 1 -~ "ATEEEEAEHE
(B) s UK "TATEZEAREERE (C) 4

TATEZEZESER (A) L NERMATEEESALIESHNAZ2ERNANE LETUTE - 4
W ANIESEEEHNSEEER ALEERSZEERTELOELER - 2R0W : R5LFE
(2020) - (¥REBEEIRATIEZRZERIRE) - (BEHFE) - 50528 - H5293-347 ; FRoLE
(2020) - (FIRENWRBEEIRZATESZGZERTE) WK . FERE - (ARBHELETENE
MBEALY . F5227-302 - =36 TR BRSCER - BUIBEE29 - H137-168 ; E=EALE (2019) - (ALEBEE
WERRARANTE ) - (REZBH=E) - 2008 - B51-54 -

HEAZHWAEXBMAUBER " ATEZRAEFE (B) 2 - UATESRMBERIRA -
FAMERLZESFHRIERNREER/ATESAMUNENMNE - N BE—DNRIBARBZ N TR
WEHATESHEROE - TREIFRBEMGEEN (A LESHEIERESR) —5  BFER
HIEFmiER CZRBERFIENERER) —  SRUBIE - ( 2IFFR2UERES P REUEREEE
RMEZFEW : BB - BB - TEMEE  MRBEER - BRLHR SRR | TERH
BRATREPRIULEBREEREN  REBHER - U278 - B - BEFHER - MRBHEE - MEEH

> doi:10.6342/NTU202103631



AEFIPHIATES

BIAN BN SCHRBAZAE (IR IR R (1 2 2 i mral F AR 2 AL By RE A0
EfwmARRBRE) — > EEERALESEEMN LEER —fRERE -
DR AN T TR B T S SR R Mt ) RITRRETD > A
73 B R 2 W TR AR ST P S Yt & RN DARR B o BB B A LR B
CEEE ) BIRETT - MEBRBREAEM > EREEFZT (B XFE
HHEEE ) AATRIR - &280A T TR | DU AT ~ i 2 2 L B
BRI 0 N TR e BRI EIRA S L 2 A DUTE JE A Y i 17
A G R HIBEN AT E AT SR SRRk T ANEREY AT R
M BRABE T ERAVRRE > 8 R S B A (5 A IS TR A E Y
e By fel O RR g 12 -

0

& @

N
A

USRIV E > BRRURAE (58 R AN TR S NG ER 3 B Ak B R 8
PREL) —30 > BEm A LEBEEPNARBAEBIEE - B/ EAH
hee ouy TEEEE o DIANBAIGE BARTE - BEARRE S = RV OGN AT
Fy o BFEERRR A R0 P AR R - WRIAHERISCE - ISR HYE
BRI mEBEiEE e MEn e ey T IRREEE o BEARREHIE
N Ry fEE T MR BB e - (HAEE AV TS - EHE R T e pdhs
TERRAVEA > BREL T SRS L o T AR BB R B A MBS R LU
FEHIVEARY - ™

R FlaflEiR - TeBEHIRARPRIE - SHEEANRTHLRSEXR) -

TATEZRERER (C) o WHRAZRRMNERLE - A M NI A TSR ETUERE
EREAHIEAENEBERAEMER - BEXNONME  EEBATEENEZABEIRRNBEY  E5
ATEEEZANEENEAREIEHENRERE - 2R611 : 2R : 48 (2019) - (AIEZ
REVEAEBNER) - (BEEBHME) - 2938 - 593-114 ; &55F - AB# & (2017) - (ERHRE
BANEREH—EZENEZERE) - (BEZEBEHE) - 2708 - B86-96 ; =rHZHAAME & (2019) -

(NTEBESREEFERINZHZEER  UEBRENERANFRARERE ) - (BERXEER
) 48548 - B2023-2073 ; S~ AVEFE (2020 ) - (MATEEFIRERNEHANK | BAE
SRNFRGZER ) - (BEXXBRHRE) 49618 H195-224 -

PERSCEE (2021) - (TRSINEBAIER B R BRI NRE ? AINMBEE NSRS ) - ISR

(BENHER ? AXHERBARDPHAL - FEFR - B2 (AlBLHR) -

16 ECHR - RUIBEELS - fEEFRS - H4-5 -

7 BBSCER - AUIBEELS - fEEFS - H6-7 -

B ERSCER (2020) - (BTRATEBNBSBREEHISBHKE BT - RREMEMRREBHY
aa) W FERG - (ZREHEFIENSSER)  Hise-163 - b : TR

¢ doi:10.6342/NTU202103631



ERLEMREMN S - MBS N DB 2 A A 7= 5 8BRS
3 BAEANLESHENEE "AREN ) ErEArER - IRERAVEE

[ 2R IR A > (HE IS MR - fEARE M EHE - CHEEAZTELAE
AriE e Rt (BIVARE M2 & MRAA 18 & oy A D 2 DA B AY 5 )
OB AR R AV E 53 - B R A S RE S ST I LA TR R AL o7 -

B 7 DL R R RR IS - A B2 S R A TR B A & %
A E A TR (B S R i BT AL B M AV BT - Bl BIERta Bdzny ( N LE
SR M BUEERE BB ot — R ISR ) —XF
BIBRAEH BB EETTI ~ B FRRAEITHES - EREEIEN R
MHEESA THESIREE > BRE " EEEREER ) EXR - BHE T A
BEANTEE ) EAETIEESERG - 5t - SR E T ESRED
FEFI (right to explanation) " | ZFEHETR A\ TR ERERE " R IR HR
EHE ) DGR BRE EEEAEEFEENEZERER - P - BCHEBEE
1y (RIER A L E P oy & (re€ 28 R S S BUBE IV B B ) — 30 2
EFEMER T > SHE AN TEEHNIA AR ANEYE - DU e
— M E R RE R A A AN B/ A (human intervention ) fi % 5K $2 {1t &t HA
(right to explanation) - 7ER{HEI A /2 7 /& — {875 %ol e 7 AP ERAY F
B o

B 20% BLEL B 18 W R AE B OEIRSS Lafam iy SCE > A LU H 55— (St
H AN TSR E R AR smikss - 2 [ARsS £ 2 TE ZHUCAERE
BEB AR > EEANLEZHNEEAMEGMRANEE > MR aEAEXK
AN LTEZEHAE - 2 IR HYET 56 YA LA AMESE A
THER - “H—(EHEE T B BEAATLEENHR B mAR - BRE

-

19 95 Tright to explanation ; - BRIPSOAERE RS TREBE, E TESRENEN, - ERNEEEHTE
REFERIEROER - B "ME, —BEiEREARENERN - THIESHRERNRBRNEEHNER
1% - HBHERE Fhexplanation BFTAE - LA E iR E & B8 {E3RE S Alright to explanation
Rl TERERRE L B - LEAREEREAZENSCEIERE - FIRBEENRS -

Vg (ANIESEERIBEAESESHAYNSOW) - AIIBiE14 - B3133 ¢

2V BRSHE (2018 ) - (BRATEZEPHESERERRBBEBEENRERHE) - WK - a(#m) -

(NTEERREEEESE)  B145-175 - =46 : TR -
2 BE Y EAREE - AR T MiERE TR - MESIERER -

7 doi:10.6342/NTU202103631



AEFIPHIATES

EFEARERINY TSt EIR M ) o DEEEAREA Y ORI ot TR BV RE
FHEFTEFE - IR AR SR SFEE RERR "B, EAALEENEE - %
“METHR R N TR EGE  B T DUASIE R ELBCEEE ) TRy & -
HESE R PNRES i B0 2 SN K DN RS =T )= =4 DA IR |
EAEANNREFHEFVER - SRV WmEERAERE 58, AL
BRI - N NEDE &S A AR RS - FTESRET A T2
FTig B 2 B2 > FraBi A2 82 B AJHAHER P -

SE DL BB YR A - 1] DUER A HH R R 1 SRV ET B AR AE - 55— (5T am Ak
BEMACER > SR A TESHNAREHTHEASNZE - 5 (ERE A
REETERY > PURVABSI N LB S T RHE - DU E e B # B2 -
55 A {1 A 268 JC FLAN S SR L Y [ 0 DRy R R B R (E 00 JH DU RERY SR A Ry T2 -

WIS Ky 7 W (B A 45 i 0. — (B S BRAYES 3 5 7] AR L Tl % 1
HETT TURBEEAIMESS ) AVBEL S o FUTRT DURE S W (8 R &S AY R a B YA
AR HH — (B A B R I YR S AR - B d YR RS A\ TR SR N AR AN
SEAPEE - FE-DIEEANVERNFEESEER BB AN TEE - LUETT
A o PrE AR SCE DR PRGOS A ST I LR - i 2 > DLESTRR
CEEFT W E RS HE A 8A T R ERF LA AR NES R EA
ERHBEAMER?

-

BRI TR LR - B — B R OREE R A &EE B 1 9020 Ay (B {H FIET - BX
TREORHMRERAA IS 22 (5% BT &R L8 — R - sESiER BB LI E
FiTE AR TR AUR - (AR MR SR B E(E M &R - nT LS - BUERYIL
EBFERFER T ARG UALE SREEAEE EBAEEHAE - = EEH
B2 A IERE R A E — 25 S -

B DL ERYRE RS - ARSCHYRR R B ey BITEPRIT ARG IR ARE 7Y A 1=
i FE B EOR » FEDGGHE N L BAAREN - W3 GBI A AT Ak
I 0 xR T AP A TR EEAAEE G E L ) R
tH[EE -

BERAEOANS - FERAXEERNE -

doi:10.6342/NTU202103631



PLERIWIFE HEY > Al FRIHAE A LA T W (EE BN - — ~ AREMEAVEHE A LA
SHNAEEANBRORE = RATPEAALESRETEEAEE
ERIFE - FEE2 N LR B M Z 6 > FFaEEIEK -

FEWTFETT7A B ARSCERHEUCCRR A7 > BB PSR & 1 ¥ AH B e E A B
gt > HETT AT DARAmES o Sl HAE— 2D PR AR SR Em RS o RN o HIR A SR
I B A BV E ] T B - L ARSCR [F Ry SRECEEROAWTFE - 3 TS $t A
T BHVARIESRE S - HIFEEINEUERE A4 e BN LLfE 87 -

doi:10.6342/NTU202103631



PEFIFNALEZ

1.2 froei
FELA ERIREREH - HF9E B 969ER R o BRI T DA AR ST 7% i
IR FEAT

121 TRERFT] AR

AR SR A TR A DL A HIPT B IR - R A EPTA (EF
AT BRI RIATT ST A R (k- (R  ASO IR s 2 4
PN ERPIHI A TR - LU A P B AR (R B KB R A 2
5% °
B 24 A TP SRR 1+ 3 B R B % 0P B B P R I T 7 8
B RL 0P P A T SR A+ L BUBE T 75 2 o (TR S0P 8 Y 1 B
(L R DL ) 2 e 735 L BLABPI R E FT R - 2SR
{ry S T DL R B R AT AR RS+ R A L 2 T
R ) YR PIE YT AR 5 TSR P SR BT (L T P&
SRIIPIZE A SO G RPN A TR B P 7 A MO A RS 4k -

122 ERBEEEESCRAVRE

F 0 ARSI A TR SEMEHEUERAZERE  LHHIERESE
PR RAEBURIAE B -

BUFE A AL EEREEFVE Sy - bR T T ERARIFRAE 5 B
TR 2 > FEANERRIBCRIE BB N YR E (R - @R LG 7 N HE B

v DURCGEEERHE DU TRV BRI ~ BRAEGEHIEAYSR Ot ~ WO E H B AV IR
o~ BIRAVEE . FHMA S R E AR - BN AR - (EAL
AEEBE N NREMER T EHRME ) - HIEASCGE A R IRGE =
EAAANLEZ > SBNETEMAEPTERAYAE - CLB AT A SCET 5 Y 4
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(2019).
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—ER . BEEL TR, B -
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M Dartmouth EZEPMLUIEL - EMATIEZEES ' AUREEEZNMN B ( the science and
engineering of making intelligent machine ) 1 - see Stan Franklin, History, motivation, and core themes, in THE
CAMBRIDGE HANDBOOK OF ARTIFITIAL INTELLIGENCE 18 (Keith Frankish & Willaim M. Ramsey eds., 2014).
P opCEETEENATSZMEETS BB - ATiB5E18 - E139-143 ; John Launchbury, A DARPA
Perspective on Artificial Intelligence, ogy.de/nh5g (last visited: Jul. 16, 2021).
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30 See Reuben Binns, Algorithmic Accountability and Public Reason, 31 PHIL. & TECH. 543, 545 (2017).

N RSHER S RNEEIREE AR ENNBRRENERCEALEMNREE - EENER £ FBENE
8% HNMIFEEM - %15 BHRBARENEXK (input) - MEESF/LE—ENER (output) - DUEE
RETRETHENEHEAR - MAREEFE R - See ETHEM ALPAYDIN, INTRODUCTION TO MACHINE LEARNING
2 (3ed. 2014). FIUANRBLUEEEZEFEATEEZR —EAKBEER ML -

32 See Karen Yeung, Algorithmic regulation: A critical interrogation, 12 REGUL. Gov. 505, 505 (2018).

33 See ALPAYDIN, supra note 31, at 2.

34 See, e.g., Solon Barocas & Andrew D. Selbst, Big Data's Disparate Impact, 104 CALIF. L. REV. 671 (2016); Anupam
Chander, The Racist Algorithm 115 MicH. L. REv. 1023 (2016); Talia B. Gillis & Jann L. Spiess, Big Data and
Discrimination, 86 U. CHI. L. REv. 459 (2019); Pauline T. Kim, Data-Driven Discrimination at Work, 58 WM. &
MARY L. REV. 857 (2017); Sandra G. Mayson, Bias In, Bias Out, 128 YALE L. J. 2218 (2019); Anya E.R. Prince &
Daniel Schwarcz, Proxy Discrimination in the Age of Artificial Intelligence and Big Data, 105 IowA L. REv. 1257
(2020); Aziz Z. Huq, Racial Equity in Algorithmic Criminal Justice, 68 DUKE L.J. 1043 (2018).
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35 See generally JUDEA PEARL & DANA MACKENZIE, THE BOOK OF WHY: THE NEW SCIENCE OF CAUSE AND EFFECT
2018).

36 See CHRISTOPHER M. BisHOP, PATTERN RECOGNITION AND MACHINE LEARNING 2-3(1 ed. 2006).

37 See Jamie Berryhill, et al., Hello, World: Artificial Intelligence and its Use in the Public Sector 48-51 (OECD
Working Papers on Public Governance), available at: ogy.de/v9ie.
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See, e.g., Meg Leta Jones, The Right to a Human in the Loop: Political Constructions of Computer Automation and
Personhood, 47 SOCIAL STUDIES OF SCIENCE 216, 217 (2017); Emily Berman, A Government of Laws and not of
Machines, 87 B.C. L. REv. 1277, 1283 (2018); Frank A. Pasquale, A Rule of Persons, Not Machines: The Limits of
Legal Automation, 87 GEO. WASH. L. REV. 1, 46-49 (2019); John Nay & Katherine J. Standburg, Generalizability:
Machine Learning and humans-in-the-loop, in RESEARCH HANDBOOK ON BIG DATA LAW 295-300 (Roland Vogel ed.
2021).

2See Kicl Brennan-Marquez, Daniel Susser & Karen Levy, Strange Loops: Apparent versus Actual Human Involvement

in Automated Decision-Making, 34 BERKELEY TECH. L.J. 745, 749-750 (2019).

SRT TABRNAL S BRI RAR TEARRER, - EMEMIRS TN ERERATEFIEE
WHBEREER R ISLENARREZI BB TSEHAABEFBEIORENTRE ; BEERSE
BYE# R AR BCRERIERS © See Aziz Z. Huq, A Right to a Human Decision, 106 VA. L. REv. 611, 620-629
(2020).

4 See Jake Goldenfein, Algorithmic Transparency and Decision-Making Accountability: Thought for Buying Machine

Learning Algorithms, in CLOSER TO THE MACHINE: TECHNICAL, SOCIAL, AND LEGAL ASPECTS OF Al 48 (Sven

Bluemmel ed. 2019); FRANK PASQUALE, NEW LAWS OF ROBOTICS: DEFENDING HUMAN EXPERTISE IN THE AGE OF Al

3-7 (1 ed. 2020).
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[RREHREY BRI 2019 25 2021 R BURIAY (A0 TS
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3 See Goldenfein, supra note 4, at 48.

6 See, e.g., Danielle Keats Citron, Technological Due Process, 85 WASH. U. L. REv. 1249, 1305-1308 (2007); Danielle
Keats Citron & Frank Pasquale, The Scored Society: Due Process For Automated Predictions, 89 WASH. L. REv. 1,
30-32 (2014); Kate Crawford & Jason Schultz, Big Data and Due Process: Toward a Framework to Redress
Predictive Privacy Harms, 55 B.C. L. REv. 93, 121-128 (2014).
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AEBRENBEMUATA - DIBERAEUREENTE ) ; = BEBERUREENBEIEREAE

BERAIFTENGER - HEcHEMMUBE ; I - AIBRFAREE - WA - TEFETIEURETEH

Rk ; B~ % ERMURRIFAINEA AR SRIFRRI7 A AAL - OECD Principles on Al

ogy.de/gvhs (last visited: Jul. 1, 2021).

HER2018FHNMBATEERBEEAINRE - 2019FNEAPBRZEEMNMIBUREANER - B

REN\MNER  ABEE  Rit@EHZE  BREEKIATE - BiF - SIUUAKRERAE - HEHEIRE

IRREAL - #RE © See Communication from the Commission to the European Parliament, the Council, the European

Economic and Social Committee and the Committee of the Regions - Building Trust in Human Centric Artificial

Intelligence, COM(2019)168, 4-6 (Apr. 8, 2019), available at: ogy.de/26vz.

! A ENAB EEERERERREAINER MR RAIFNENAEENSEECRRIE - LUERMNTHER
B —  REAIEARIENRE - EARPT - FAEPT ~ K% - PNBEURBEARBEHERATEE ;
— - BEAIEANTEERNERE  BRATESNERAZEE  TEFSREBEINEE - HPHRAL
BEENFEARS L BREDPRAIERVABAREEMNER - BWRHEAFA T AZEIR - European
Commission, White Paper on Artificial Intelligence — A European Approach to Excellence and Trust, COM(2020)65,
2-3,21 (Feb. 19, 2020), available at: ogy.de/kgps.
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A R FE AR S R HIE SR A SR RS - g SR IR A R AV
oEE o NLEZZRLIHGIs# LIURER - HIERECARE - BEM
i EAIEOK N AR R E B e - SO ABUE R B Eh bR E A £ R R RE -
AR ERTEE T > HEMEREMUF 2 A ATE 2R A RAE - BEFZ R
fiEds BB LR E BN A R E PR IE ~ IEHE - A g2 R A" - 1Lt

% ~ BRAER - NER - WEHAHRRBNEGER  HPPRSRBMATIERER  LEHERWES
EABEEMNEXR  mtI2REREZFEI14EIRTE - Proposal for a Regulation of the European Parliament
and of the Council laying down Harmonized Rules on Artificial Intelligence (Artificial Intelligence Act) and
Amending certain Union Legislative acts, COM(2021)206, 3, 51 (Apr. 21, 2021), available at: ogy.de/j92v.

IR EER T B AR - B - BAMREENESHBLUBEATSEEANBREER - HPEERN
HEZD - IEREEZEHE 7 VM EREASET - Governmental Accountability Office, Artificial Intelligence:
An Accountability Framework for Federal Agencies and Other Entities, 54, available at: ogy.de/zqze (Jun., 2021).

R MeEAESEEERTNUR - AMETHAB EEESRTERN—MUEER (61 : BBERER
MOARIIA - REFTEEE 22  BRmEHESEY )  BOERAEEARSENRHTRER CRES
ROERAEX - ABNAA - BANBEBRSERHUERT ) - URAHPIEATESHEEKIERUR - HPHR
RREFRREANREEFESLR62.3 BRABNTAFELR6.3.9-6.3.10 « Directive on Automated Decision-
Making, 2019 (authorized under section 4.4.2.4 of the Policy on Service and Digital under the section 7 of the
Financial Administration Act) (Can.), available at: ogy.de/87at (effected on: Apr. 1, 2019).

B S INRAIAT - RAI-EATESERRENEESTREY - BIAUMNRAL ; RAZRIEZE
WAERBPL - KEZEEU)EE?&?;ﬁE’J?J?EJELX'FEﬂEI C ERAATEZSABHOARERZR - ATESH
MREPABNTANEE  EREANEEEX  ERMEANNEZBEGRAZENEEEER - Personal
Data Protection Commission in Singapore, Model Artificial Intelligence Governance Framework (Second Edition),
30-34, available at: ogy.de/7bra (Jan. 21, 2020)

14 See Hugq, supra note 3, at 629-650; Cass R. Sunstein, Governing by Algorithm? No Noise and (Potentially) Less
Bias, DUKE L. J. (manuscript at 2) (forthcoming) (September 15, 2021). Available at: ogy.de/d8t8.
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FILAE -

2.2 R — RS R OR A8 A EI] %y R o s o B 38 P o ]

Fy IR BURLR T 8 N E R OREREAT A2 AR Y228 BRI 2016 FHIE
— R ERMREM A (General Data Protection Regulation, GDPR; Datenschutz-
Grundverordnung, DSGVO ) " » HUfUh 1995 FFtE AV &R RESE S
( Data Protection Directive; Datenschutzrichtlinie ) ' » i > 2018 FIE 1T
HUEBNERRENIRERT - P L EEER R T =ZEE8(E : — - &
#PAHERE ARG BN A FEEBANENEREF " #AI (Regulation;
Verordnung ) ", - HUUBE N HAKANBIEBEFH " 5% ( Directive;
Richtlinie) ™, -~ FHFIXEEBIAVE AN ERIREZR 5 = -~ 518875 € BEHIETT
EEREHEF2EENR E LI EE R T EEUT - BAEHS EUEHR S
FRHERESTEEY =  EAEE RPN EER N ERE B 0

o

15 Regulation (EU) 2016/679, of the European Parliament and the Council of 27April 2016 on the protection of natural
persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation), 2016 O.J. (L 119) 1, 88 [hereinafter GDPR].

16 Directive 95/46/EC, of the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data, 1995 O.J. (L 281)
31, 50 [hereinafter DPD].

17 See Bryce Goodman & Seth Flaxman, European Union Regulations on Algorithmic Decision-Making and a “Right
to Explanation”, 38: 3 AIMAGAZINE 50, 51-52 (2017).

BIRA . EMA LEARER - EENARN - BN THE ) ENERISEECEERNER  BEES
SEBENN - FrENEE - £ T AL NEE L ERREBBEKE SSEUARBEAREREENR
7Y, NEE L - BRANABSLATEER - AMSEENHER - 2RMER (2015) - (REE
BORGER) - WS HEEIR - BOENGR - (RMBZZERRRIEERERE (L)) - Hlo- =it : BHUEE
ARBHARPD -

YiES  BAYNRNZEEEENRN  BHRESABERNFRALRSR  HEEBEBTRATEE - BIRH
RELAR - FENT] - SRHBI - AIIGEEIS - E10-11

P ME-MENRERVERERFZNAABR S AMEHE - FEBEUESEMUESRT—TEEE
PR —EHFERREXROANZ_ 28 (UBSERHTHE )  F_ERUESBIT_TEIEN
A—EFEEEREXRE N 2NN 228 (LBRSELAHEEER ) - GDPR, art. 83.
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oy A BERR T HE A AR E R HEVEE - DO RIS BT H YA 42 /Y
Bt E AT R o A BRI SEIEST H AT E R HT Ml IEAZE
BHRER RS - BURILAB R BB SN —(E 2016/680 f55 % HAMHBME R
B RyER REE K™ -

BB — R E R ORER RS F RS - bk T EE UK EAE
B2 RSN A IR A RE R R (RIS AT DA R 2% - — (2 I RER
RAIATE (preamble) HY ' FFE (recital) | » S5—HIZHIREONE R REZ
E & (European Data Protection Board ) ¥ 27 SRR ATERHTE R -
i BE B ER AP S > HEVER SR AR HIE R - RS0 > HiE
ANEFEHENRT > REAERIDABNEE - $REEE T SR ST
A (EERF AR BT - PBNENREZESHETEHZE
R B B s 2 AUR DI DAAE AR - o 78 f 1R A R F P ZE B R > I HL$

2! GDPR, art. 5.

22 Directive (EU) 2016/680, of the European Parliament and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data by competent authorities for the purposes of the prevention,
investigation, detection or prosecution of criminal offences or the execution of criminal penalties, and on the free
movement of such data, and repealing Council Framework Decision 2008/977/JHA, 2016 O.J. (L 119) 89, 131
[hereinafter Directive 2016/680].

3 GDPR, art. 68.

* BEERME-RERRERUNES  BNERREZEER2018E5A2sAFXMAIRKBEENREESS
2918 AL IR T{E4B 4 ( the Working Party of Article 29 ) - B AMBE—RENRA THE R REEEHERE
1RE - AXPREEIRIBENERRFURBIRNER - BEBH TFEMSKERMMONER - see Article 29
Data Working Party, Guidelines on Automated individual decision-making and Profiling for the purposes of
Regulation 2016/679, 17/EN WP251rev.01 (Feb. 6, 2018) [hereinafter Guidelines on ADM and Profiling]; Article
29 Data Working Party, Guidelines on Transparency under Regulation 2016/679, 17/EN WP260rev.01 (Apr. 11,
2018). M H/NAMERBBR BEEREN R RABRI R Esee Michael Veale & Lilian Edwards, Clarity,
Surprises, and Further Questions in the Article 29 Working Party Draft Guidance on Automated Decision-Making
and Profiling, 34: 2 CoMPUT. LAW SECUR. REV. 398 (2018).B8M A LEABFEMERWEEM - see Bryan
Casey, Ashkon Farhangi & Roland Vogl, Rethinking Explainable Machines: The GDPR's 'Right to Explanation’
Debate and the Rise of Algorithmic Audits in Enterprise, 34 BERKELEY TECH. L. J. 145, 171-173 (2019).

25 See Tadas Klimas & Jflrate Vaitiukait, The Law of Recitals in European Community Legislation, 15: 1 ILSA J. INT’L.

& Cowmp. L. 61, 73, 76 (2008).
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B — R E R RER AL T EANE R e, BB EHAY > NI A SR
ATy " HEMERE ) E > REREBEZ T EM TEAER - BRI
BERRATEY T B R R o TR AOERY —fBUE - 2T AHER — fHY
HR R EAT Ry > BUEE — A ERHRER AN DAZ BB T E - FralavE i
FEHENMERE ) ETER

FEE L 0 BUHIDAESE R MR ERNE S > Rl FEZ LT M # H
By — - BEENERVENZFIEELAERS » = B8R ARENER
BT - QIEE IR E MTRE S AR RV RE o TERER CRIE R H 2 o BRHEILA
EhRTERCEM IR EHIEAENRRES > NILEBE RS HHE

(FF) WEMEERN ERABEEERENTEE - B ERAEHHEHHEE
A IS EURE B e T TR R 1Y B B R T Y P8 = AN - R £ RS RE S BE R
ZEEIMERERIER > 5F5RUARI T RAERIAE - BIEFEWIE—HEH
LEHE R ERREN - i PIAMRIEE IR 5 - hERFFE B LA ED
(ER > B —ENVEREFRIEAZEK - T ER EREMRF KA/
RERREEHNEELAEETFRFEN - FRIEGENR > ZERERE
PEEMIIREH Y - ®E 2 - BUAIDEFEBEWTE - 2 NBRE KA
R ARV ORIE 2 BB E TR E BHIYRER] -

26 GDPR, art. 70.

27 See Margot E. Kaminski, Binary Governance: Lessons from the GDPR's Approach to Algorithmic Accountability,
92 S. CAL. L. REV. 1529, 1537-1552, 1586, 1595 (2018).

% GDPR, art. 13-15.

2% GDPR, art. 22.
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SRR B AR 0 DR 25 2 0PI AF A5 AL B0 Y 2 5 o B DR R B A T R
#l > FTEECE - ERHRER AT EOK - [ PRAVE - 12 B ARG ME SR HUAY 5 i 28
# Lo AZHBEREEEENEARS R AN EREHET Rt S5k &5
ffi (data protection impact assessment, DPIA) *#[@h 5 5 Frit BE R BT Fy
Fivigs A JRUB R /N - 3 E AT R E BT IR Y PR I >

FEREA T A Y AHBE AR L T - BRI AE o B LEBE R LR N EHEE
FEMNWENEZEHENEEMERERZERME (5K 13 7R 2 HE 50
B ERENEEEEENVENEZEEE N ENZEME (5 14
FR55 2 5 g 70~ BR ERRFERE S KM B E b e A&
AYATHEGRE (55 15 (R58 1 JHEE h F0O DU HEMEARE R RIESE
(55 22 fR) FEVU{EAREEARE H EEIRE » PLUN 0 Bl B L 2 sz M ARy AR &6 _E
AR AR E A -

2.2.3  HHIE B bR e SUERY R TE

2231 HEMLIRE R EAE R E AR/ ARE

B HILE B R — R E R OReE R A 2 A5 22 fRAy " BENBE AR

FER R, ERESRIT.O - PEALER T EASEEZF EBLRE
AR EESUR AT R IR > BISNEFF(E A B bR BB 20 > AR T 55
RAB S ARG o AR HIER - B LAEHNZREAREH

30 GDPR, art. 40-41

3! GDPR, art. 42.

32 GDPR, art. 37.

33 GDPR, art. 35.

34 Margot E Kaminski & Gianclaudio Malgieri, Algorithmic Impact Assessments Under the GDPR: Producing Multi-
layered Explanations, 11 INT’L DATA Priv. LAwW 125, 132-133 (2021). BEEIEEHIER S " ExHES
( Binary Governance ) 1 + ZBE ARG IS AEIRESZ N EREINEHIMEL - Kaminski, supra note 27, at
1582.

35 GDPR, art. 22.

36 See Isak Mendoza & Lee A. Bygrave, The Right Not to be Subject to Automated Decisions Based on Profiling, in
EU INTERNET LAW: REGULATION AND ENFORCEMENT 85 (Tatiana-Eleni Synodinou, et al. eds., 2017).
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22k BHMEEARE - BiEkEEE

I BREREAEAZERENESMbEE (ERETEEE) ArikmEH
EAAEBR BN ERFEZ R EFE -

EZAERUTHEE £ 1HATHEA :
(a) REFESBTER EREEE R RO NEE
(b) B Z AR E Z BCARE BBUAASGE - HEREE ZRERETL
RIEER TR IEF K EHRIEEMRSE =N
(c) ERER ERIVPEEE -
L A% 2 T58 a KESE o RZBY > WHEREREHEE 2 RERT - £
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37 See PAUL VOIGT & AXEL VON DEM BuUsscHE, THE EU GENERAL DATA PROTECTION REGULATION (GDPR): A
PRACTICAL GUIDE 180 (1 ed. 2017) ; XX RO 2 R5RMRGA ~ #1EE (2019) - (RN ZEABRREX
il : BREAGDPREZEE A ERMREALEEGRAF) - H208 - =4k @ #E8M -

38 See Lee A. Bygrave, Minding the Machine v2.0: The EU General Data Protection Regulation and Automated
Decision Making, in ALGORITHMIC REGULATION 249-250 (Karen Yeung & Martin Lodge eds., 2019).

3 — B RURER RIS IR E SRS T

Article 22 Automated individual decision-making, including profiling

1. The data subject shall have the right not to be subject to a decision based solely on automated processing, including
profiling, which produces legal effects concerning him or her or similarly significantly affects him or her.

2. Paragraph 1 shall not apply if the decision:

(a) is necessary for entering into, or performance of, a contract between the data subject and a data controller;

(b) is authorised by Union or Member State law to which the controller is subject and which also lays down suitable
measures to safeguard the data subject's rights and freedoms and legitimate interests; or

(c) is based on the data subject's explicit consent.

3. In the cases referred to in points (a) and (c) of paragraph 2, the data controller shall implement suitable measures to
safeguard the data subject's rights and freedoms and legitimate interests, at least the right to obtain human
intervention on the part of the controller, to express his or her point of view and to contest the decision.

4. Decisions referred to in paragraph 2 shall not be based on special categories of personal data referred to in Article
9(1), unless point (a) or (g) of Article 9(2) applies and suitable measures to safeguard the data subject's rights and
freedoms and legitimate interests are in place.
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ARE 9 R3E 2 THSE a EEHSE o REFERBEER R DURE B2
FIEEFZNEE 2 REENR > FHEKLR -

BB E N FEE LT 2016 FHY—MRERMRERAIZ F - B 1995 &
BHRERRSHE 15 RPRIABUSES - BRRERRSE 15 (K225 1978 4
EEBRHRE AR EY - EEBEENE e N IEE N E AN BB RET

TN IEEHE S B E A4 (Fair Information Practice Principles, FIPPs) | [y
HEI R EERE TSRS BN TEN ) BRI - *RE2 0 M
RN EEEROREENHE » RERIEADUEANER T EEHEERE | (F AR EN
e mEMERERERREEBERPRIMNRIVE— T RE | FRHEE
g

TESEAE 56 15 RATHIEAVARAIISE 22 ik - (EAR S BB A A E 25 -
H b RAVZEEER B EE - 55 22 (RS | HrRE " BEbiEr ) #@E
HIEIRIN B RHREEIE < - “IE O P EAY T & - (EIR B VTR R0
4, o DAtTEE R pm HL Ry e — Y B BB e M Fa SR AL 1 R AR SR A SR

40 DPD, art. 15.

41 See Lee A. Bygrave, Article 22, in THE EU GENERAL DATA PROTECTION REGULATION (GDPR): A COMMENTART 529
(Christopher Kuner, et al. eds., 2020).

P HRASBURESMNEEER FNENRESERS  EAREVERETUTABRA : SHERR

( Notice/Awareness principle ) * #31Z X [E & R 8 ( Choice/Consent principle ) -~ #i#1 & £ 8% 8l
( Access/Participation principle ) * B2 K Z 2[R Al ( Integrity/Security principle ) - B 5 8 f% R Al
( Enforcement/Redress principle ) ° BRI SR - s+ (2015) - (BIAEETIROHTZE
B BREREBERHEE) W BUSERBLREENG  (FLEFEEBELRER) - H6-
98 - =it : MEIZASRR LXHEES -

43 See Diana Sancho, Automated Decision-Making under Article 22 GDPR:Towards a More Substantial Regime for
Solely Automated Decision-Making, in ALGORITHMS AND LAW 140 (Martin Ebers & Susana Navas eds., 2020).

M mE - BETBIEREDHTEES - Vel von Lewinski, in: BeckOK Datenschutzrecht, 32. Aufl., 2020,
DS-GVO Art. 22, Rn. 27; Kumkar & Roth-Isigkeit, Erklédrungspflichten bei automatisierten Datenverarbeitungen
nach der DSGVO, JZ 2020, 277, 278.

4 See Bygrave, supra note 38, at 252; Maja Brkan, Do Algorithms Rule the World? Algorithmic Decision-making and
Data Protection in the Framework of the GDPR and Beyond, 27 INT. J. LAW INFO. TECH. 91, 96-97 (2019).
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BERAER TR ) o ERAIREMERE - WA EE RRIEE -

BeAh > ZEVERIAVERRYE "B, AN BB BB AT (AR E © Pl
iy " EJE (based solely on) | fEHUEMARKINMA - 8B, FRHEAF > &
ILA H EIAE TS A A Ry A ARYAR PP b T RE A AR VR IR AR > JREDTHER T
CNHYRE 5 BUR T BEMERE ) BRTAE - T B, ER 1995 FERRE
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EARESE TR MY > R AB A RE IR B E BB E Y& R
AN 328 e H B - B AR IR E S A RRE - WA B ETAETE
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-

-

O E—MERRERNZ P TDEERBHMEEABPIERE RS HIE (profiling ) WEH - FEEEE—
MERRERPAESNSEEBERZ - HZ20A= : — DLEABRSEEHNS ; — LB ERER
B2 ;= - BMALGEEIBIAA - GDPR, art. 4 (4).

47 See also, Bygrave, supra note 41, at 530.

48 See Gianclaudio Malgieri & Giovanni Comandé, Why a Right to Legibility of Automated Decision-Making Exists in
the General Data Protection Regulation, 7 INT. DATA PRIV. LAW 243, 251 (2017).

49 See Article 29 Data Working Party, Guidelines on ADM and Profiling, at 20-21. [ It Z SMER ERE S WA EH
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WAL EBERRTH AT - 0 I&ES HIEREEENEE » sUERRE
EHIHAL - 5 22 FREZERAVEISE BRIRE T B B B P AR VA SR B (8 5

"HENMERE o AT RUSHIE 22 REFIEEERRAEE AL - AR AR
EHEEAE - M52 "EREIENALEE ) WIEE 22 RATEEIVEH
g0 WAL > WA T BRI - A S 22 FREATVEERTCR -

B, SR22{REB1ER A AR

P EBMERE - AREEREBR L - FEFRIAES T 2% A ER
PR o FraEAviERT 2 2ax B EEIAEATIIR - BB 2R E B REAIEE 2
FIHEEAERRAT K - S —(E1FE > AEPILE BB E R 5 A E

AV FER B2 - See Information Commissioner’s Officer, Feedback request — profiling and automated decision-
making 19 (Apr. 28, 2017) (“...we think it is intended to cover those automated decision-making processes where a
human exercises no real influence on the outcome of the decision ... (italic added)”).

N BHEERHEEREHRAERNRG (T8 ) EBRILEN DARNR, - AMBEIEE 2
ERWERES MAESEACRIIREABERNZEEBRILENEZREYR? ERNAFEELTEB
BEMERERAHRIVEREREE - SEREBILRENNEES -  BEREENFEARR/BEHEAMZ
IRARE  BEERBIARFREMRBTPERBHEANEREFIRZRREZ - Vel. Lewinski, (Fn.44), Rn. 31. &
XER FRBERIERRRA - BEAEBHENTAE#INRS - BERERSET  BENETEAHNE
SKIERS (MZEZANZEGEEARINBART - WERMRR ) - LREEBEELAEMEEZEZLIN
FHEOEGELFEUR - MEBRARIENES -

31'vgl. Lewinski, (Fn. 44), Rn. 33.

52 IZ B A B KR BTS2 20185550 TEAEMAIZE Y - see Article 29 Data Working Party, Guidelines on ADM
and Profiling, at 21. B R AR HINGianclaudio Malgieri#iGiovanni ComandéiR 25 BB S A SN
& . M HEENBEINPUSHISEIRZE - see Malgieri & Comandé, supra note 48, at 253.
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33 See Sancho, supra note 43, at 147; Hugq, supra note 3, 622-624; Brkan, supra note 45, at 17.

54 See, e.g., Sandra Wachter, Brent Mittelstadt & Luciano Floridi, Why a Right to Explanation of Automated Decision-
Making Does Not Exist in the General Data Protection Regulation, 7 INT. DATA PRIvV. LAW 76, 94-96 (2017); Brkan,
supra note 45, at 8-9.

35 See Mendoza & Bygrave, supra note 36, at 86.

36 MN3HBLR 1998 FrHIE R B RHUR RS 291 B IR EVERME T, - Bygrave, supra note 41, at 529.

ST INEEFIRSHR 1992 Fr I E B MR AR B 1218 RIFINZE IERFEAET - id. at 529.

B MBARR2003ENERRES - BORTENHEEADPIEENBPIMMUEY - MREIVERTE

(FPR) WEBEZTHTA - ARNRLESEBENIDE ; E2EFIRZ - RIIREENRNIDE -

59 Mendoza & Bygrave, supra note 36, at 85.
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59 1d. at 86.

1 Luca Tosoni, The Right to Object to Automated Individual Decisions: Resolving the Ambiguity of Article 22(1) of
the General Data Protection Regulation, 11 INT. DATA PRIv. LAW 145, 148-152 (2021).

62 Mendoza & Bygrave, supra note 36, at 86.

63 1d. at 87.

4 See Wachter, Mittelstadt & Floridi, supra note 54, at 95; Brkan, supra note 45, at 8.

8 FELBARERAISBHRNBR Y S - MILRBERARSIABHBER -

% Article 11 of Directive 2016/680: Automated individual decision-making
1. Member States shall provide for a decision based solely on automated processing, including profiling, which
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B 747 1379 I #7734 (Hague District Court) 12 2020 4F 5 H 2 H fERR KA
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produces an adverse legal effect concerning the data subject or significantly affects him or her, fo be prohibited
unless authorised by Union or Member State law to which the controller is subject and which provides appropriate
safeguards for the rights and freedoms of the data subject, at least the right to obtain human intervention on the
part of the controller (italic added).

2. Decisions referred to in paragraph 1 of this Article shall not be based on special categories of personal data referred
to in Article 10, unless suitable measures to safeguard the data subject's rights and freedoms and legitimate
interests are in place.

3. Profiling that results in discrimination against natural persons on the basis of special categories of personal data
referred to in Article 10 shall be prohibited, in accordance with Union law.

87 Article 29 Data Working Party, Guidelines on ADM and Profiling, at 19-20.

%8 Rb. Den Haag 2 mei 2020, C/09/550982/HA ZA 18/388, 4 6.35-6.36 (ECLI:NL:RBDHA:2020:1878).

%9 GDPR, art. 22(2)(a).

70 GDPR, art. 22(2)(b).

TixBEENHR - BRREEESERBIRMEIIDESTEECRERRLE)\E - HRIRLLRE - &
B AR BB - QA - BURAERERE BN - B - SEEIRIRERAIINA W LR E F E AR # Gianclaudio
Malgieri, Automated decision-making in the EU Member States: The Right to Explanation and other “Suitable
Safeguards” in the National Legislations, 35: 5 COMPUT. LAW SECUR. REV. (2019).
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2 GDPR, art. 22(2)(c).
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74 VoIGT & BUSSCHE, supra note 37, at 88.
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75 Gabriela Zanfir-Fortuna, Article 15, in THE EU GENERAL DATA PROTECTION REGULATION (GDPR): A COMMENTARY
463 (Christopher Kuner, et al. eds., 2020); DPD, art. 12(a).
0 — B RURER RS 13RS BB SUR ST

Article 13 Information to be provided where personal data are collected from the data subject

2. In addition to the information referred to in paragraph 1, the controller shall, at the time when personal data are
obtained, provide the data subject with the following further information necessary to ensure fair and transparent
processing:

(f) the existence of automated decision-making, including profiling, referred to in Article 22(1) and (4) and, at least in
those cases, meaningful information about the logic involved, as well as the significance and the envisaged
consequences of such processing for the data subject.

T — B RURER RS 1 SRR RS T

Article 15 Right of access by the data subject

1. The data subject shall have the right to obtain from the controller confirmation as to whether or not personal data
concerning him or her are being processed, and, where that is the case, access to the personal data and the following
information:. ..

(h) the existence of automated decision-making, including profiling, referred to in Article 22(1) and (4) and, at least in
those cases, meaningful information about the logic involved, as well as the significance and the envisaged
consequences of such processing for the data subject.

2 doi:10.6342/NTU202103631
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78 Zanfir-F ortuna, supra note 80, at 453 (Article 15).

” Vgl. Paal/Hennemann, in: DS-GVO GDSG, 2. Aufl., 2018, DS-GVO Art. 13, Rn. 32.

80 See, e.g. Zanfir-Fortuna, supra note 80, 429-430; Andrew D. Selbst & Julia Powles, Meaningful Information and the
Right to Explanation, 7 INT. DATA PRIv. LAW 233, 236 (2017).

s doi:10.6342/NTU202103631



REFIPRIATER

BIEAVAERAN  HAMEAI AR E T RAVESE  [HINEREZEE A S
BEE S R(EEE L - E R e DI E R EAa T 2 A DUE R E Ay HE
H B -

FEE=E " HRENERITREEANZE ) WERT » BUONERIRES

B & EOR AR DAURT B AR Y T2 > LA HIBI TSR B 8B E " ATRE |
SAEMRUR - BIAIEH B BERE FIE R B IRIESEE - BRI SR Z R
B (TEIT A ER SN RE - (TET g R ERE

—{ELEATFRAEEE > S (EREEESE 22 FEMNTEZFEZEE
A ERE M ? AN Z VB £ o (8 = R & aR a8 KR R
"R/ 22 K5 1 T ISR LISA] 0 BREEEES A& o Bl
BEREREFERKZEN > EZES S 22 FREERE " BEMERR ) W
AN - MEAE T ERENERANE LERE " HEMERRNEE, - TH
EARBNER ERNEEE R ERERNAEEREN ) Uk "B RE
FEBEAAEREN ) —EEN > E=EENZARER ERESITES 22
{26 1 THERSS 3 IHMEFAVE &R - PIERM S - B ERENER "2 A
FiRTE | BEREY " AR AL 2VLHAMEEHEARNGFE Bk
Z AR SR G E KA R - RULL - AT DUSRISE 13 fR5E 2 THES K

’

81 Article 29 Data Working Party, Guidelines on ADM and Profiling, at 25.

82 Article 29 Data Working Party, Guidelines on ADM and Profiling, at 26.

B EEEME-RERMRERAINGIESE - IMBRIEMM S AEEE - 52 - BONREZR20126F
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REBEEITESE22ERIEERRE - Proposal for a Regulation of the European Parliament and of the Council on
the protection of individuals with regard to the processing of personal data and on the free movement of such data
(General Data Protection Regulation), COM (2012) 11 final (Jan. 25, 2012).
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85 Tim Miller, Explanation in Artificial Intelligence: Insights from the Social Sciences, 267 ARTIFICIAL INTELLIGENCE
1 (2019).

86 Vgl. Kidde & Maltzan, Die Erkldrbarkeit von Kiinstlicher Intelligenz (KI): Entmystifizierung der Black Box und
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87 Miller, supra note 85, at 7.
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EEBAHER 7 EZMRE - BRRWRIBAMS TEERB . DU "TREXERB. OEEEFENER
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92 Kumkar & Roth-Isigkeit, (Fn.44), S. 281.

3 ARBEUN— MR ERUREIRAEIZTRIRE - see, e.g., Brkan, supra note 45, at 6-7; Wachter, Mittelstadt & Floridi,
supra note 54, at 81-82.

M EBMEE R ER2014E3 B 4R HRE—RERRERINERET—BENTR - EERREERPE

RERE - ﬁf&lf\]é‘r“EE’JWIEﬁB AUF - — - ERRTHREEEE E’JT’]%?E% TR, BN AR— TE
LFAREE, ; = sEHR TERRER, R TREEE . NELEK; =  HRFERERE—RB B
SRESRERVRURSFE LR EERNEEHEE - BE " ARNHL . - BEABHAGEHNATES "A
B LRIZMHAERIA . - HEIAKREDSH "EEREN . - Position of the European Parliament adopted at
first reading on 12 March 2014 with a view to the adoption of Regulation (EU) No .../2014 of the European
Parliament and of the Council on the protection of individuals with regard to the processing of personal data and on
the free movement of such data (General Data Protection Regulation), EP-PE_TC1-COD (2012) 0011 (Mar.
12,2014), 148-150.
IREBMNZEEHN—EE "R ) EXEIRREBRE —RERMRERNHERE 2D - A - & T RERRA
BEEHRAENELE  BERAKREIIR TRIRE, A "#A, - TEHEMRTBONESPIRE/
FMEARA  URRIAENXFZHERABREFNSFSHIES83 2P - Proposal for a Regulation of the
European Parliament and of the Council on the protection of individuals with regard to the processing of personal
data and on the free movement of such data (General Data Protection Regulation)- Preparation of a general approach,
9565/15 (Jun. 11, 2015), 32, 106.

95 Contra Malgieri & Comandé, supra note 48, at 255. MalgieriBiComandés R B RIS £ 71 MIE BB AENIEER

AR Z B LMFRRAREIT R RE -
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% See Wachter, Mittelstadt & Floridi, supra note 54, at 82. FiBBrkanidss T{TERE , WIREEE " HEE
& ) WEIBMRSE2RMMRA BERLL - FES141REE2IR SR " EERE ) WBEERL - BEER - E
ERENSHEBD  FAERFEBESFIENERVARINEERZ TEF ) BEH - FUEERSEEE
REGERESBHBADSHEIFSRANER - MEBHBLARR—ER - RILERE L - Ol5EF
EERSEEBEINGEAZK - W RERIFRBERE - MEERBE I4RFE2IRE FNILEH]
BRI - EILBETED - BREBI14RFE2IRE A "FE , RHUAITIEEY - See Brkan, supra note 45, at
23.

o7 Malgieri & Comandé, supra note 48, at 255.

98 See Wachter, Mittelstadt & Floridi, supra note 54, at 83-84, 87. 2 ¥} R #2#IMalgieriBComandéiR A RESI LUET
Z2H THEERHREREIRNEZMEURBRERNEREZEN ., FRBKEERIGERARE -
Malgieri & Comandé, supra note 48, at 258.

% Article 29 Data Working Party, Guidelines on ADM and Profiling, at 27.
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100 See also Andrew D. Selbst & Solon Barocas, The Intuitive Appeal of Explainable Machines, 87 FORDHAM L. REV.
1085, 1107 (2018).
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101 Goe Tosoni, supra note 61, at 154-156.

102 See, e.g., danah boyd & Kate Crawford, Critical Questions for Big Data: Provocations for A Cultural,
Technological, and Scholarly Phenomenon, 15 INFORMATION, COMMUNICATION & SOCIETY 662 (2012); Omer Tene
& Jules Polonets, Judged by the Tin Man: Individual Rights in the Age of Big Data, 11 J. ON TELECOMM. HIGH
TecH. L. 351 (2013); VIKTOR MAYER-SCHONBERGER & KENNETH CUKIER, BIG DATA: A REVOLUTION THAT WILL
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! Bradford K. Newman, Adam Aft & Yoon Chae, Recent Developments in Artificial Intelligence Cases, BUSINESS LAW
ToDAY (Jun. 16, 2021), ogy.de/6wm6 (last visited: Jul. 23, 2021).
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BERUERREARTENEEMERNEE MELHMEERSALEHELETERNBE - See KatE
CRAWFORD, THE ATLAS OF Al: POWER, POLITICS, AND THE PLANETARY COSTS OF ARTIFICIAL INTELLIGENCE 89-149 (1
ed. 2021).(chapter 3 & chapter 4)
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4 See David Lehr & Paul Ohm, Playing with the Data: What Legal Scholars Should Learn About Machine Learning,
51 U.C. DAvis L. REV. 653, 670-702 (2017); Solon Barocas & Andrew D. Selbst, Big Data's Disparate Impact, 104
CALIF. L. REV. 671, 677-694 (2016); Tal Z. Zarsky, Transparency in Data Mining: From Theory to Practice, in
DISCRIMINATION AND PRIVACY IN THE INFORMATION SOCIETY 307-309 (Bart Custers, et al. eds., 2013).

5 See Lehr & Ohm, supra note 4, at 672-677; Barocas & Selbst, supra note 4, at 677 680.

SRBHEMREBRBRID AR - FBA TBKREE (loss function ) AER UM/ NERREN
2118 - See STUART RUSSELL & PETER NORVIG, ARTIFICIAL INTELLIGENCE: A MODERN APPROACH 687 (4 ed. 2021);
Lehr & Ohm, supra note 4, at 675. MBBEH ZR AR PRARBIELRBIMAESE - LTHELEFF -+ see Jessica
M. Eaglin, Constructing Recidivism Risk, 67 EMORY L. REv. 59, 75-78 (2017).

7 See Lehr & Ohm, supra note 4, at 672-677; Barocas & Selbst, supra note 4, at 677-680.
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8 See Lehr & Ohm, supra note 4, at 684-688.

% See id. at 680.

10 See id. at 681-683.

1 See id. at 688-695.

12 See id. at 4, at 695-701.

S RSN uﬁkﬁf‘féjﬁﬁg}gﬁﬁ?ﬁ.ﬁﬁ i*% See, e. g Danielle Keats Citron, Technological Due Process, 85

RaczstAlgorlthm 115 MicH. L. REv. 1023 (2016).
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14 See Sandra G. Mayson, Bias In, Bias Out, 128 YALE L. J. 2218, 2224 (2019).
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oo REBRGEHEE - AIESENESEE - SLME > FHENEEEEL
HEANERAEERNILERSE -  FEERE T - HEENEE I EKAEE
FR A A - e A A E T DR SUE - Rk E R AR
ZH s T HH R 2 P R A R A AR o 1E 1970 SERIVEREE
RIFA4a A I ERAT A EEE - MHBESEIRAIBTZE DL T A TSR 8L (Artificial
Intelligence & Law) | T > “HHOFEE P A HIEBERE MR AR AN
Tk sy B Y 4 & A ( Computational Models of Legal Reasoning,
CMLRs) | o "ibfeE#fE s )7 20 a] DARE Ry 48205 (deduction) - #EEmAY BB 2

15 See MARGARET A. BODEN, ARTIFICIAL INTELLIGENCE: A VERY SHORT INTRODUCTION 2 (2018).

2 BERCER (2021) - (INBIMBRERIE BRI AIEE ? AINMESE DM T MARAKE ) - K%
RABEMER ? ASCERIEARPHWAL ; BBXHR (2020) - (FRATEZMHBERLEERZE
BB —EA  RREMEMAREZENERE) TR TERE - (FREHRTENEES
) - H137-168 - =36 : TR

17 See L. Karl Branting, Data-centric and Logic-based Models for Automated Legal Problem Solving, 25 AI& L. 5, 7-
11 (2017).

BHRIEEHONE U TATEBEAE, o ERREATEE AR PXXHS REAE

(2020) - (RENBELDZEZATEZZR ZIEMTEE) - WK FTERE - (CZEBHEETENE
#aEal) . 5=228-230,234 - =46 T -

19 See KEVIN D. ASHLEY, ARTIFICIAL INTELLIGENCE AND LEGAL ANALYTICS: NEW TOOLS FOR LAW PRACTICE IN THE

DIGITAL AGE 3-4 (1 ed. 2017).
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KB o 594h o TEEAERAVESRE « AR % > HIARIIE Z A HH AT
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AMEACE ST 2RI LAELL - BOZA IAWIE A SUA 8 A -8 IEERY 75 ok

ford

Eo

BN T B AR WA RGHIRERZEENL - B
By E BB E S AR B B BB o 26t T R e T 20 - EEGR
EEMAAKFREEE » FAREEZPRFAN (HE) 2 DA B
PR N TREE > BB FRSHEREA (BT RE ~ #0H - 2249~ T
P B R VA T TR B A L B B Y S BB o FHEE AT - BR A
CH R % MY A 3\ o R ES B2 B AE B i KB B 2 w2 LU B N R GR i Y
HAE > B HEhHYETTRES MR A B ESER (conceptual legal information
retrieval ) - FHEEHEEH BSOSO Ay T B AETTRAIR TEAVEE S - oA R (E 25 B
Bt AR A FRYE R > Wps B KN R &R 2 A E ERATHS - fE

-

20 See ERIK J. LARSON, THE MYTH OF ARTIFICIAL INTELLIGENCE: WHY COMPUTERS CAN’T THINK THE WAY WE Do 107-
115 (1 ed. 2021).

2! See Giovanni Sartor, Defeasibility in Legal Reasoning, in INFORMATICS AND THE FOUNDATIONS OF LEGAL REASONING
119 (Zenon Bankowski, et al. eds., 1995).

22 See Edwina L. Rissland, Artificial Intelligence and Law: Stepping Stones to a Model of Legal Reasoning, 99: 8 YALE
L.J. 1957, 1961 (1990).

2 See Branting, supra note 17, at 13-16.
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RIS - A TEFEEEREA T iEiE, -

fTEfRBE  EEERBEIEAMAENHESR TXBR " BEHE
(induction) - i) FHPTIE = EIAYE AR DU BLEE B > NIz HL 225 268 L & B 72
TLREE A ER IR ALY o PEAEE AR AR SR DI RS - TR B AR E YA
DRI bt 725 3 2 38 8 KR T AR IRV R T SE S (E R AR P S H - EE B EF DA
KB EENERT » BT NEENEIER - —J7E - HRER
IR AE TIEBIAYEE R - MR E R s H R R B B &E R A 52 B insa

AR E R D R B0 A MRV R B - WIS RV B RUE T 0 EM
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MHE 8B 25 EANETHE Sy - SO RS0V EEMEN I - sESA
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2

24 ASHLEY, supra note 19, at 11-13.

25 B ILTER T - X O]9 Astatistical techniquesEiselectional restriction - A BB AT EREF BEIIRE R
PHIRMEB M ERER ; REAZNBESHENEG  SENEREFHERETE ZBES M _ EAE
M - See Dean Alderucci, The Automation of Legal Reasoning: Customized Al Techniques for the Patent Field,
58 DuQ. L. REV. 50, 56-60 (2020).

26 See Peter K. Yu, Artificial Intelligence, the Law-Machine Interface, and Fair Use Automation, 72 ALA. L. REV. 187,
210-213 (2020).

27 See LARSON, supra note 20, at 115-132.

%8 See id. at 150-154.

29 Frank Fagen & Saul Levmore, The Impact of Artificial Intelligence on Rules, Standards, and Judicial Discretion, 93
S.CAL.L.REv. 1, 31 (2019).
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BT 8000 JLHYRSF/NEHETEAT - T AL EZABHVEH 20 HWE LE
FRE > KBATEZFEEAE - EFNEARAAGER > aJ I ABAE
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30 Bric Niiler, Can Al Be a Fair Judge in Court? Estonia Thinks So, WIRED (Mar. 25, 2019), ogy.de/y68e (last visited:
Oct. 19, 2021).

31 Matthew Hutson, Artificial intelligence prevails at predicting Supreme Court decisions, SCIENCE (May 2, 2017),
ogy.de/ibnt (last visited: Jun. 21, 2021)

32 Masha Medvedeva, Michel Vols & Martijn Wieling, Using Machine Learning to Predict Decisions of the European
Court of Human Rights, 28 ARTIFICIAL INTELLIGENCE AND LAW 237, 263 (2020).

BERB - WENERANE - HEAMRKSN TEAERR, ELUEEHERE THIEER ) PRERIRERM
2R MELFERE "IRE , PHRRERNE - AIZELEMEESARE -

34 Chris Anderson, The End of Theory: The Data Deluge Makes the Scientific Method Obsolete, WIRED (Jun. 23,
2008), ogy.de/1gy7 (last visited: Jun. 16, 2021).
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35 See Anya E.R. Prince & Daniel Schwarcz, Proxy Discrimination in the Age of Artificial Intelligence and Big Data,
105 IowA L. REV. 1257, 1267-1283 (2020).
36 Sabina Leonelli, Scientific Research and Big Data, THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Summer 2020
Edition), Edward N. Zalta (ed.), ogy.de/zbca; Fulvio Mazzocchi, Could Big Data be the End of Theory in Science?,
A Few Remarks on the Epistemology of Data-driven Science, 16 EMBO REP. 1250, 1250-1255 (2015).
T HBIF AT MAIE R K EHIRN Y E PR BIT - B2 BT - 5RKE (2015) - (KBE
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38 See DAVID FREEMAN ENGSTROM, et al., GOVERNMENT BY ALGORITHM: ARTIFICIAL INTELLIGENCE IN FEDERAL
ADMINISTRATIVE AGENCIES 21-69 (2020), available at: https://ogy.de/blkr.

39 Id. at 39-41.

40 1d. at 31-34.

41 1d. at 23-25.
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42 See Dana Remus & Frank Levy, Can Robots Be Lawyers: Computers, Lawyers, and the Practice of Law, 30 GEO. J.
LEGAL ETHICS 501, 508-530 (2017).
43 See generally NEIL POSTMAN, TECHNOPOLY: THE SURRENDER OF CULTURE TO TECHNOLOGY (1 ed. 1993).
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AV BWEREEEEFER G ENRE#HE 2N - DOk
EREHIVEEGRESGEEBNEZE R EE - A0 EREBRCFER
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ANLLHEST » B R R E AV B o DASCRPEERTE RS 2 ARV IS I TE R
PR R ELPE R -

PRI HAERA S BRI # By A e e - R A HI T S s e
R FRHY B ES 2 4 (R HE - BUECR T IR ERAVRTRE o 18R 2 7t A R am a8 IR MR AY
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— M S AEERE A LRI = EEmE (syllogism ) &S
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AT B EEMBEEFEHRR 32 B4 Fey—M@" F6] , (F=R)

4 See Mireille Hildebrandt, A Vision of Ambient Law, in REGULATING TECHNOLOGIES: LEGAL FUTURES, REGULATORY
FRAMES AND TECHNOLOGOCAL FIXES 180-185 (Roger Brownsword & Kren Yeung eds., 2008).

PERZ (1998) « Gk BUHERE) - WHR  BERTHE - CAEZBREM) - B105 - 140-141 - Eib
E -

46 Robert AlexyRAAEMBEHHNSHBE - AILAEZWRBNOERYE - BRTUETES MRS RAENR
BIZ5 - B EEESEENAEZEK - ROBERT ALEXY, A THEORY OF LEGAL ARGUEMENTATION (Ruth
Adler & Neil MacCormick tans., Oxford University Press 1 ed. 1989) (1978). EIAE#H Robert Alexy, =& maE 12
WAV ARE S R % - BIiBRE4S -

4T Karl Larenz (&) - BREH (:2) (2013) - OEBEH) - FBRAR - Hie9 - 24k : Aifg -
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49 See NEIL MACCORMICK, RHETORIC AND THE RULE OF LAW: A THEORY OF LEGAL REASONING 43-47 (1 ed. 2005).
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IR AT Y2 R E A AR i R R AR &5 - Bt T &l ) RET
FrEERFHIEERBY > MEA " RELZER (g " HIEHEH®
optimization command )  HYRFIE - JRENE AR 8 A _EVRESEE EDUROAR:
EFETREAYANLLE B - AR A B RS R R ER RS T JEE LN
e FE R ET AR SN FES:NEZ - R EV Rl RN S 07 iR N )i [FES

60 See Juan Manuel Perez Bermejo, Principles, Comflicts, and Defeats: An Approach from a Coherentist Theroy, in
THE LOGIC OF LEGAL REQUIREMENTS: ESSAYS ON DEFEASIBILITY 288 (Jordi Ferrer Beltran & Giovanni Battista Ratti
eds., 2012).

S EIERNBRBENE L - RRIERANESD HFE EHRonald Dworkin MR AU E A BB EHEH. L.
A. Hart/RAVERR A BB AREEREN " HitaE ) - BHEEBIESEERobert AlexyHEAIMES ~ B
EURABZONBEEAREIE R - WA EEZE XK Jape HaagMPUE [EFRAAIEERE R REAITNAE
tHRobert AlexyIEM A HEBEEY - AR =ZIERNMEXRESRE : EF (2009) - OEER
%ﬁﬁ@lﬁfﬂ%ﬁéﬁ%‘é&ﬁ@?&  DUERRRABEERRANBEGRALER) - (EXEEHRE) - 38648 - Bl-

> BIN ¥R Robert AlexyZEAHEIERAVINTE - PXXROISR : BBR%Z (1998 ) - OREERE - B—1{E
i TENZOBER EEEEEZERRNERE) - W EREHE - CZHREUEE) @ R6769 =
b mnREN ; REF (2002) - OERRR - ERRBZREEERR - Robert Alexy =12 R AIIE w4
B]) - (EOEB) - 248 H1-48 ; FREE (2005) - GRE2 ERBBARRINES. - BIESERREE Y
BB - (BEREEWRE) - 34518 - 8145, THBH (2005) - (RERENRSEEE) - (B
R=BimE) - 34828 - H1-60 -

62 ROBERT ALEXY, A THEORY OF CONSTITUTIONAL RIGHTS 47 (Julian Rivers trans., Oxford University Press 2002)
(1994).

63 Ronald Dworkin i RRBIMNEHEE "1E%H - AL EMBEZSEANER, - RONALD DWORKIN, TAKING
RIGHTS SERIOUSLY 82 (1 ed. 1977). A48 T[RRI, MR EEWRRIFE S - AIEDworkinfIEEERER - 1
A tEDworkin¥ 7% R RIBI AVH E R ELAHERE -
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TEH&RMEIIER - “BE—FAIENMEE 2 T gEAE - RiES] s m—{E
(% > &y PR Ry 20 8O (5] 07 1 B SR R [T R 7 2F - R Rk T TR Al 2 RS /28 - T
BRIy EZE - GAEEBEAEE O EE "M (balancing) | WYT7E - AKHIER
EEF—EEREEEEES - BAEZE - I B RAEEENRAEE
5B m S WY RRE DT % - R - AREAE R EE R — ARG
M ete Ry, (EEZERBE SR EAREN > HEAEER TR
FEZEE TG o BN EEN RGO EEERSIWRER - *FEEER > B
FRIEE TEE(EER o WILFERZ WA SRR FRGEEEETE
A ETRE > TN BA MM R EIME R AL B S 1% KT R R A TR
[E - SRS - RAEMEZ A0 E BB W) &M (prima facie character) *
o R R FE B &5 SR X I A BB AEAE - BRIE » (ER0T b TR RIS i (8 22 1 3 Ey
2 T{ERENYEE (contributing reason) |

B8 D7 D7 AU 20 P R 45 SR A R I DAR T A (B 28 0 A T el Y R Bl E®
VLA BRI TR D W I B B SR SR S HE — 2D I DA {1 2 A i P e 2l e D
F o BANESEEMFZ PSR SHEE A ~ R AT > W By AR
TEILER TIARRIAN 70 DUA R AR R EE M o A SRR R P Y AR A

o FEREEE T > MR E RIS & > BT HA R AE [ ZE P2 8RR
BT TR EMEAYELE (decisive reason) | 0 XFMEATAE T EEAE
PESEE - AL - BRAEEFEE E o 200 T 252 (all-or-nothing) | Y
HRGETEM - REEERNEENES TR ARG 5

4o BLGREERSAL > FTREEE = (R ELE -

64 DWORKIN, supra note 63, at 25.

85 1d. at 26.

66 ALEXY, supra note 62, at 50-51.

87 Id. at 57.

%8 Jaap Hage & Aleksander Peczenik, Law, Moral and Defeasibility, 13 RATIO JURIS 305, 307 (2000).

59 1d. at 309.

70 Jaap HAGE, REASONING WITH RULES: AN ESSAY ON LEGAL REASONING AND ITS UNDERLYING LoGIC 111 (1 ed. 1997).
" Hage & Peczenik, supra note 68, at 309.

72 Id. at 306-307.

7 DWORKIN, supra note 63, at 24-25.
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FAER B AR e PR IR - AER EREEE G T AR, DIk TR
AR > SRIARAIERFE R IEER - ERFERHEER T@ivett, - "H
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\\\\\\\ BB i g X R R DR (E R - AT - AR HAYE RERITE R
ENNEAE FA] DU i B Bl G o 8 RIAE — 5% B {ORIT B » {ORFEH] - FIEFIR
THEA-EBBFEEERAVEBEZ T - BT ERAEEA 2 S H 8
FYE B —{E b & EEE RV R A - BEE AR AIRAERE
Mo BEE—EHFEN - HBERSIFEHAERE TRFEE - sEAR
A (CEEFZE) FATEDGR AT R E » ARBBEARINEAR R
HIEEEMACEN  BEFAASES B —E1RG%E - JTSEEE
o A R AL -

BEBG > HEHE—SARERI SR - SPFE AR E T EA T R 7
{7 36 o0 DR R SR AR I A - 1 ARZE T AR AR VARG R R AL 2 S E R 2
ERT - & A RZIFTHERA] > e RaE e B ReaREA G
PRV o PR A EL A AW = e A0 ] BB e 2 SCRFSs PR E MR TR o
A IR B R R EE R A 25 8 A PR A - 12 B S8 Lt {25 o b iy e TR A

&lﬁ{ﬂi@"ﬁ

TEREH (2008 ) - (RESZEEHREBOEITMUWIEAIE? )  WREEDE . (200852 BEHETEE
B) - 85348 - =ib . PRIFKFARIFEFR -

S B IEERIZE - Joseph RazE2Robert AlexyBIEHE AT - HENMERIE - Raz2EB " AR, B
RRBETS "BWHFE Y, | MRobert AlexyRIRBRANERS "HBWHTH, - HM:H  F2REIE
£ ATISRETA ZF R o

TORIBEREILS TBUIRANBSHNIER, - B2RERE (2002) - (RE - BUHEER) - (BEXEBH
&) 315288 HI18-19 -

T 2B TR - AIIBEE74 - B360 ; EERE - BUBEET6 - H19
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Z FEHIRA (5 o PHITA KR RN TLE R 2 (R AR AR IR E - BRI B
A YRR R0 T DL TR ok 2 B AU RE B AR A o TR R IR RIS T YR - <2
FrRr EERETT M AY R AN AR IDEBEMAE & - BN R A e
(LR AR e A $E 3R a0 - 2 AR B E s R R D8 25 » R R BRI AUUAE (E 2%
o B3 FE T RE M o DR 2 o U 4 BT L T 2 Y 2 M B [ R AT R
SRR E R REEUE A T Bl (formal reason) | (ELIEE(TEITH
AlEE Sy ~ BUTHRIFTIENEESH TRl ) ERELF BRI
(THERT - (FRCE R REST - *

TR QNSRBI T B 8 - Feffd o] LLER AR RIAY 8 ) 2 B A ] B MRy -
R RAIYHIET - BIEEERERZT R T FEARRERERIYILE
R BADEREEEZRET R TEA THET ) BN BREFFELR
[F - EEIERETRVE B AT EANHIEE > MOEENEE - S
P22 R 2T A2 R A RHIRE (4 - *

L ERARY R RATE SR A G SRR - — 4Ry AR AP FE AR E
Ko S hEtiEE TARARERNSBEENITEL - 552 0 ERNFEN
FOR AR EME Y - —fRtry o NIEHEAER THet ) o RAIE
e (E ZEAYREMT - 2R > CAERAERTE > WAEARIEN T E T I RERE
oM TRAN B > DUREANERR T 59 ) FREMRVERCET o (epl T
EREAGHIENE - (DEARASREMEH SBNEE - CHIVARERETS
JRAUEAR I FAE - R A R ] & 7 25 1 B (] 28 BLAR A Y 27 SRR 12
BEER - 2R - ZRENME EEOAEEM > I HABEA TR
ERFLE -

78 Hage & Peczenik, supra note 68, at 311.

T THEH - BUIBEET4 - 366 ; THEH (2007) - (ARAI - RAIELARRE) - (AEZREHRE) - 538
ER

80 HAGE, supra note 70, at 112.

81 1d. at 117.

82 Jaap Hage, Law and Defeasibility, 11 Al & L. 221, 225 (2003).

83 See Richard M. Re & Alicia Solow-Niederman, Developing Artificially Intelligent Justice, 22 STAN. TECH. L. REv.
242,259-260 (2019).
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g > BHEFAEE A E R - (RERREE N M E SRy AT gEM: - NI > 7R
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to EHFEATARE T > WAEEEASERNES -

7 doi:10.6342/NTU202103631



AEPIFHALERZ

3.4 MR{ARIAN TR EE A S A8
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AR TR RIEZIMERT > THEABECEZEBE N LESEAREE
IR

PRI N TR - e TR L AOR IR AP R
S TR R IR - BATEIR B IER BRI ST AR P 10
S0 R - i GRS MR BN 0 G - {H I P T SR e
B EAOREHE » B T R FEREA I P A DU REB o AR AR ROBE R A
IR S » B IE R R E R SR - B RATE
£ B O BB R S RS - DS B RO BB - TR A
AT (PRI FE0E - DASRIAN 2R He st 7 sUA T MBI TS5 A

THEBPOAE  AREEANEET BTN REIA SRR @
SERELR DR B A IRGE © SESTES SEATELRE B AILUEA > T B0
HIRE I FTRETE R T B ¢

EEIBA AR N T T A 3 B B A S (70 B R E T
TR« REATE 3.2.1 19T > RPTATBLEE BT A T LA
FIRIIER T > HUS T e IEE A - BBERDROBY > H B LA ERA

m’rﬂ-

8 28 Luis Greco () - BEW (B) (2021) - CBEZESENEEED : BTERTAEKSBAE
E) - (BEZBHIE) 3158 - H177-179 -
85 See LARSON, supra note 20, 115-121.
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RE# 72 18 R B HYE R S S R A Hy s B AR A - (B — TR GBI S
ATEERSECR® » BT B SRR F P AV E A5 R - IR FRITT R heRe - HE
AR HAERE R ESSR -
PLESIR A TR BN AREREFBIERNE - FEEHATEER R
TEFEGIEY TEER ) EITEHE > AR E R BIERF S B ARG - NILE
EFFENTESERR ERRGH - A > SO EL THEEATES
HYRE I BRI - S (PR AT - 1258 5 BUREL R DAVSRE A &2 R
FEFTHR RS o L PR R 18 = (2 &5 & 52 BUA R PRI A d -

\

341 SERRGAALE A H 2

S PR AL ESEAN—EHRE R A L E S0 E RS —
mORHEARRY TRAE, - TR BEMS  EHEMEREL EEEPE
{ERE AR b - KBS A R ~ &8 2GR iy ) Ryl > (B AT
RIERFER A " Rl (why) | BERERIEER « CHSFTIE R A R
g 'aTHEB, ARAE > AZEFREAEITENHAA LS SETAR

B RS AR E R E YRR SR - 28 EEHEARFEKE
EEHERURRI AT REN: - PERIEREN S A 0 SABI AR TR
FrtoiE—2b oot -

lU

FE L B ELENE T > BGRMEEEBRAE > ME
A BT RE o EHh - FMT H AT EZ (8 AR 2 5l - ATt A —EEH iR

86 See Anthony Casey & Anthony Niblett, The Death of Rules and Standards, 92 IND. L. J. 1401, 1407-1412 (2015).

T BR3CER - AUIBRELG - fEEFRS - B2-7 -

88 See FRANK PASQUALE, THE BLACK BoX SOCIETY: THE SECRET ALGORITHMS THAT CONTROL MONEY AND

INFORMATION 3 (1 ed. 2016).

89 See e. g., Andrew D. Selbst & Solon Barocas, The Intuitive Appeal of Explainable Machines, 87 FORDHAM L. REV.
1085, 1089-1098 (2018); Steven M. Appel & Cary Coglianese, Algorithmic Governance and Administrative Law,
in THE CAMBRIDGE HANDBOOK OF THE LAW OF ALGORITHMS 166-167 (Woodrow Barfield ed. 2020); Emre
Bayamlioglu, Contesting Automated Decisions, 4 EUR. DATA PROT. L. REv. 433, 442 (2018); Emily Berman, 4
Government of Laws and not of Machines, 87 B.C. L. REv. 1277, 1348 (2018); Kiel Brennan-Marquez, “Plausible
Cause”: Explanatory Standards in the Age of Powerful Machines, 70: 4 VAND. L. REv. 1249, 1288-1289 (2017);
Cary Coglianese & David Lehr, Regulating by Robot: Administrative Decision Making in the Machine-Learning
Era, 105 Geo. L. J. 1147, 1207-1209 (2017); Karen Yeung, Why Worry about Decision-Making by Machine?, in
ALGORITHMIC REGULATION 28-29 (Karen Yeung & Martin Lodge eds., 2019).
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s AE 50 175 A8 BL IR A A T4 SR A Ro et 2 TP VEE IR © R0y A AR e

BESHY N - HIERE EAIEZ A EH B b 9REEE R s B &5 Ay - BEaL
HREMEC "L, AEETTE0 > BIER SRS 2 S0 R B E F 75 2

fEt S HAVRMEERET - (HIRMTEE B AREGIILUAR -

HERRFIR B AR B IR B Y ~ BB AE T RN R AT B Y
AEHRAERC T EE AR EAVER (legal secrecy) “'FiG » AR
PSS fEE R - KRBy E R AR E — A A BRI AR
i AH BRI R R R B %2 - IE R AR Y B SR AR AT AR Y RIGHE 722 - AN R A
PHIEE VR R RE - B AR R B RS DA BT AR Y SR RE S 2 1B T SR
NEMPHERE - A s THRAS MY &SR -

MBS B LR R B B SR RGP 45 R Y BR B 478 722 - IRES 228y T BRAE
FrEAER - A amEsMT ASiE NTT A B A s 22 8 I SUE R AV E (R i
2% o RSB 2 By DA - EN RS 2B 0 EF ARG T A

MR A RGN EIHEE - DUHIVEARRE ] R BB - A S ] DUE B (52 10
(&) ~ =EEHE (=4) ZHEEAHRVEER (R (A DU(E 2 IH 5 VU (E
SBIFLL EWIERZ 0 Bk Z TR (A IR A ERE 75 48 8 e AR HH 2K
yERPE (linear) ~ BFH1E (monotonicity ) FEIEHZ - MEIFHEE - A HH
AVEIEIER o P N AR i S R B IR A i B A & 2R - IIEIP Rle T
NFR A AR R

PELL EREREE - FAMTET DS AN TR 2R - 50V N A g A
THEEERFESEREN "HE (cause) ; ° AW > fEAFERBSIVER L > 1¢
REAZRKAEBG THREN T FEKE S - (2B KA E R RE % 1EE (L (E
ZoRER THE (reason) | o EEMEE T HEE (legal realism) EEZESAY

%0 See Jenna Burrell, How the machine ‘thinks’: Understanding opacity in machine learning algorithms, 3: 1 BIG DATA
& Soc. 1, 3-4 (2016).

N HIMEE=TNEMBR  AUZEENENNMUESE  SAFINERTNEZENRM - see
PASQUALE, supra note 88, at 6.

92 See Burrell, supra note 90, at 4.

9 See id. at 4-5.

94 See Selbst & Barocas, supra note 89, at 1094-1096.
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= ooomilil T EmEt (reason-giving) | HYJTE o RERLAE M E T — (EELA
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JAAE SR AT ZORAVAR e MR Bham B > BRI EE P AR - (H58 = Ak
SR f B e Ly o I HAE DRSS B E P B R A IEE -

BEZ o BRSO ERNMEEE A g8 trAtEx
Hamaa Y RN - AHAHY > AR AT B s E B - 25 TG TEE B
RIER - ALEEEEEmET "6 THED ) (EXKE > s NBUQ AT
RARWER - EHAVEE  BATEIZZCHR > FEWIEHREN > HETH
HE R — (B AV R > WA LB FEZE /AR - MERAVER » BRITE
EEANEBT AR KNERE - BITEERENEST (T U#ERS
BT - TEURBI S E R A B SRR > &7 — @ LA BYR
JE ° ZAIM > EREHTAE o WA EREE AR EAERE -

93 See Shai Danziger, Jonathan Levav & Liora Avnaim-Pesso, Extraneous Factors in Judicial Decisions, 108 P. NAT’L
AcAD. Sc1. USA 6889 (2011).

% See Frederick Schauer, Giving Reasons, 47 STAN. L. REV. 633, 641 (1995); Ashley Deeks, Secret Reason-Giving,
129 YALE L. J. 612, 629-34 (2020).

TRENDAERTREAR - MIEAR - TEUAR - SRERAAEMABCERNER - SRESHDESE
2261RBIATOR - " Hk o BAEHAE > BT HIEKRFR : ..ox > B o o FIEEREIESE22315%
THR AR d - FARERBRDERAZRENRE o o THARENERE209FF1IRETR © " R EE
FAERBTILRFR: £ Bl o o BAFNEEBREBIRSESR © "R BAEHEE - 2HT I
FIE: LA HEF o

B THEERETSRENATHES - (TR ANERTHKE SRR ERIRHRNZET - Bita2
THRERARIIRFEIIRE2R . "ABRsUNE@AZE  BLRTFHFRA: ... 5 FX HEdhR
HEikA ki o o AMIBERRFHWERZIIFERGI - MITBRER EFI7REIRESE NN EREQEIEMER
MR T @ T8RS A T EREBZ —4 » AR Ed 1 — ARIARIMHSZL - = Ko7
HASFEHGABFR S BHMZRACERToEERESZHEbH - = RKEFERZERBITER
SR E BB RZATEUR SRR AR IARAL G o W — AR 2 & N5 R F) B BT AR 4
F A AMEPIAH  RERARAAZIER BRERERXERAE - N REERLBACAES
# .
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6 1 2 (A B R R S i A M P R - R SRR AE N N L S RE D REAG ) {E
o OB E R JMTT DME R A LB E 2 Alan Turing $2Hi6Y [ [EEE
s AL REE - Alan Turing ¥R ERESH T &2 ) AVHZEE » DIERE
GRefmmd " E BN, - EENGAY A KE T (5 B EE (imitation
game) | - EEBGHERTA=(EAE » WE AR —EERK - Kb
NHA > GEAFEHRZE - 2l LEFTFr 720 B 56 A B B E SR
e A RJATE B BLERGHTIE AN A T o HETEEE A - SR - R A
RAEPEFRRRR RN SR BT s RS TR A - 1
HAEE - "EEWMEENEAEBER - K TEG B TEE ) RE

e EE S S R B AT EVEE ST > MLIE R AR & o EEERE A ke
fIfER "R REFLENEE  NARMERENVIEZATEEZ
GEABRGABESET] - 5 A LESRHEBEENG > ALEZER

RE R FARBE ARG TR - sIREE THRERE AR - H Al
564 AE M8 B ER OGN N DR - HIEE BRI ESD - RS HER
BN L R O R S R R - MEE R TS 0 A LA RS

FEEBEETANFEWARE  EOAIERSESHET R ? BEEMENEE
SR ENE AT EEE RS T WElwmE ) HIHE

)‘EH

342 HERSHEITRYE TR AE

ALY 3.3.1 f5i - GAERRVEEE - 4RHYAMERRENL - SR PIEREEAL > B
ERES 1L M E RN TR - EBREERA - B E M RASEM SR B
MEFIERENEY) AR SHEBE LSS - 52 - ALESENEE
SEsfE MBS VAR )T - ERER BN A R E B T YN EREE AL

WIFTATAL - 5 B 2865 5 e B Ay S f - AN T8 200 3 H A A 8 ) R
WER > giEETEE > MEEBEANEHE - ZRPEOERE S

P RHEEIERNRATEZENALIER  RAEBRAEERIMUBMNEERNATEE - 52 BLuis
Greco - AIfEFES4 - E179-182 ; Eugene Volokh, Chief Justice Robots, 68 DUKE L.J. 1135 (2019).
100 gee Allan M. Turing, Computing Machinery and Intelligence, 59: 236 MIND 433, 433-434 (1950). Turing®JF5 &
ERBICENNENEFEE -
101 Evgeniya Panova, Which Al has come closest to passing the Turing test?, DATACONOMY (Mar. 9, 2021), ogy.de/jf8u
(last visited: Oct. 19, 2021).
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B ATLEZ R EEY ZERIE R AT A HE(L - DUREIREE
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AN LB SEE S M AR TRE N &2 > B o 522 e I IR R & i S
s @ TR RIEHR S F T I — %45 (common sense) DLUKERE
*iak (tacit knowledge) % HEBE S HIARSS - sHIR G B FRAVEL R - s
— AR ~ RS DA RGBS > RENZEYEL G TRIRIR: o i &R T Hh
ZiE iy ~ FIEE MR B > WL A L B A AW RS S BENE
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AR B L ERIGmES - =M T A BT S RE AR AT
EITER AT UETTEE - MR A L E A A ETES
EEHVRN - BHRAER 0 ALEZEAMAZSESR " HE, 89730 RS
B o INIERI(E I — B2 B B A B R E T > A TE A G HIEEHAE
St e HAESE S AE ) RAVEREG - OO RS REIERZ B A\ T EA M &R LSy
FE 0 BICEWESE GBI G - "R o SRR S B & R

102 1 ARSON, supra note 20, 196, ZPHIRAIZ : The town councilors refused to give the angry demonstrators a permit
because they feared violence.

105 FREE (2017) - BREEREEAGRSSEHEBEHEA - RIZIMOST 107-2634-F-001-0055t
= - BS|BAHR - AiiBsEl6 - B4 - BE—RATESZEMENBERE (2RAN1332MAST ) el
EXE-

104 (% #2 #7 B2 5 Michael Polanyifl0 &% - MBI MUD BYUBXZ MR IEN B ( explicit
knowledge ) - WIKREABAROZRE (inexpressibility ) + A OJRBHE(E (unspecifiability ) FIZAZ R - BK
Harry CollinsiE B EZMBE S HBEGENEEZ A ( relational tacit knowledge ) ~ 552 1A BA = 5055

( somatic tacit knowledge ) DI EERE T S HERIBAZ RF ( collective tacit knowledge ) ° 2 RESCHE - AT
16 (FRATSENHEBZREETEEBNRE—EN  ARBETEMRREBNHE) B
148-149 -

105 Gee Harry Surden, Artificial Intelligence and Law: An Overview, 35 GEO. ST. U. L. REv. 1305, 1325 (2019); Harry
Surden, Machine Learning and Law, 89 WASH. L. REv. 87, 105-106 (2014); Alderucci, supra note 25, at 60-69.

106 $t¥ 5 ERIRE - MRS BEEETHRIE B K Hubert Dreyfus 2T 7L A\ EINAES S E AN E T D
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