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 I 

誌謝 

ȃǬ�ҪҪō1ղíĠĝʌջ͵ʌʢªրӑ֚ȝ�Ӹʘ�ӌ΃͵ҥɪ�ȕ

Ȅʁ֚ōʁĠϪӗɆŹզՠ�֚Ьղ͵Ԑɏ�Ӡ%Ӹʘʽկʐ֓Ե͵ҥɪ�

ȃ�ļΓťōʁȚъ3֏ʿ͵ǕǱȍԸӸʘҥɪ͵��Ԅ֚ȃǬóҌō֚ȃ

ÍŶѳǏӸeǉ%�Ɵĸ͵ ɱͨʶ֚Ô��e ɱ�ȃǬĠӸԕ֚͠Ӹʘ

ҥɪǿҗʎѩʍĸ2ˈԺұ͵ѽщ֚Ӕō�1�eɡ'�Ӹeɡ'ԻɲӸʘ

ҥɪФǌ͵�֚ͥԻɲ�+Ӹ�Ɵ�Ԁ£�+Љŉ֚�ЊǊҚ΂�Ǌ̯ǫ͵

2g�Ӹeɡ'ãЦʎʐ֓Ե֚ѽйãЦʐ+ĸ֚Ȋ>ȃƖʓōĠԺұӸe

ԛ��ª֚ã>�ĈƢÝƏȋԕ͵ùă�ѣ͞ϗhʁ�ǖ̌u֚IŊʡōӔ

ȃ�ʿԄɣ͵Җ֚ԔʁɟĠæȋԕ˟ӟŉ� 

Ӹʘҥɪ͵ʻǬӌ̋ɲѲ�֘�ê֙2019 Ɵ 10 ʏ�ԗeʂi֚ȃ΂͵ź

ɲS͠Ǌ�͵ΙЊŖևÖǯÖǥ�ćˎ9ƙϤȃ͵2ՈԻ[֚IÖ҄Ò9ƙ

Ϥȃ͵�Ѱưó�ԗeʂiĺŪԝĠ҄ҥǟ֏Ôτ¤ΙЊŖև֚ĠŉƢKÓ

ũ͵ŝԵŐԝȔӸeկͽȫԃǌ֚ȃáŉOЇ��ԄĠͳ͔ΙЊŖև͟͞Ā

կ͵Ðė֚ʁӂɫ>×̓σˮӻȂʂ֚Е�ӸΨǿ͠ɱƴ#Ǌƚ͠Ġџɠτ

¤֚ȃƀ˧ť́�̓σˮ>×ӂɫ֚Ԧ̆ŞgӻȂ͵�9ǆե� 

ӸʘҥɪŲ%ɧɧ�Ɵ�ȃӸʘҥɪ�Ϋ͵ν�̻šȂɲ 2021 Ɵ 6 ʏ 24

ɷ�ãЦʁė̥ǪĠŪѭŲ%ļ�î֚ȃ�xŲ͵ɪն�ը֚Ԕ̽լ�źվ

Đ2֚ŉĸ2ԝҠ΁�ǽȃĠŲ3֏�Ȋ>֚ȃÖɧʘ¢Ȳ֚ԣɯŲ%�ԃ�

ō΋ԆȃԗeʂiĠǬ3֏ċ֞ȃ�ůʐ֓ǚ҇%��ԄȃĠɝŲ͵ԄΧ�֚

�ůѺǎўӘů͵֚ė̥ŉĸ2ԝĠƜȃ֚ҳȃ〉ʐǌմ�Ǹ�ʍǌ֚ϟɲ

Ġ 10 ʏ 4 ɷ͵ʂi֚Ǐ՚̜ջůЏˮƪǌ͵νĕʎүŨšȂ%ŶӮĕżʂ͵

ÝҒ�ō΋Ԇĕżʂʁ3֏íǠċ֞ˮŝՁΒĶ͓�ˮϠ͵Ң֚�e2ʐ�

żʂ͵ʂԹÝլĭó³҄ҥƀƔϦǊĸ%�Ԕŉȃƞƚ̯ЦəÚ�ӑ֚ͬĻ

                                                
1 ǤΤ�ʫ,3ʟɹ=�ĉ�LɃʟÔ� 
2 ɑϞ�īϩãǒƃ͉ɸ�̒ˠŃǒɦ�M－�Ǥ͍ǄĦƂ|Ǥ͍Ǆ�ϔŅ�n3ɸǊřΔ�)Ί]+ģ� 
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  II 

ϡʛ�ǌ#�ԄʁĆĒʐ֓《āЕƔ�л�ӽ͵ʂԹ֚ȃÖɝ%Ӹʘҥɪĺ

ʹ�È͵ҥӱ֚ʍǌĠ 10 ʏ 26 ɷťΫ�3 

*** 

ō>̥Ӹeɡ'�áʐȃӸeѽйċ֞ĺԭ́ԭ�ȃáʁҹҾȔӸeɡ

'Ų�T͵2ЕƔ�Ȋ>֚�ՠȃǬӔP6ϞӸeɡ'�͵ѽй�ȃ�Ȋ>

ѳӔō6Ϟ9֘ň֙gʁė̥֜�ľā�Ķ�Şhş-æ� 

ս�֚ʁȃ͵�KȩŻ→ȱ֚ʠŘ|ВƘаіǴŕВƘ� 

ȃϢź�ʎӔōҠ3֏
ʠВƘǊƗ�ӸΨʐ΃΅ƀʎͳ͔͵'ů�ȃ

ǬӔō�1͵ʁʠВƘźȃ֘ҥɪ֙͵ĬȨаʕҋ�ʠВƘźɲџɪ͵
͠

Ҝ�ʐ́˘͵ĬȨ�ȃǬʁė̥9΋ԆɪθŲ�Tƀʁʎѩ 2ұ͵�9�

Ɩʓҥɪ͵�ūė̥�Ǩͬ͵͠ҜЕӻȂ92͵ҟѾ�4ʠВƘǆեȃ͵2͞

ýŝʁ֜'ǫ֚ѳď�q֚ѳqƀ£ʍŉ�ҥɪ͵ɌŲԄΧ�֚ȃϹʁȨЀ

͵ǈӸeͽʽԓӾ�ʠВƘȩŻȃҥɪ͵ԄΧ�֚Ϲʁ>
ɜήʍĸ�O̥

ȩŻ͵սѳȩʽ֜ĠԐɏկͽ͵ʂiƖʓԐɏźЬƓʗTʍʐƜµ͵ҥɪկ

ͽ֝Ġҥҫ�ƖʓȃȷÚźɲΙʎʍʐůՈíЋ͵҄ҥɱì֝ĠʂԹՀƧ�

̥ȃaͧʍĸ͵̌uʂԹ�ʠВƘźɲȃҥɪ֚;£ʍǌ�e̻ˈ�ʍǌ�

Ļ֚ԝ〉ʐ։Ǿ֚Ӷřɭː֚ĔʫȔԻ�5ˑķ֚ʠВƘϹʁƖʓȃЦĹ�մ

͖ҥаůՈ֚ѳȾ�͔ů��ʐãџǢ���ʁʐíЋ͵Ѿɱ֚Е�ѳ̥̀

                                                
3 ΊΞÅ=Ƀĉ̣v��ΊǲǓηͻˮŧɸΏ̛ř�ïɞî2019ŊŊōɸǓa�¿��ʞŞϗɱȔɸČ˱�

ǜ�ɵɝǋ êȋȺ�《ŧmƯ˶{ɞ�ɂόŵɸƺ͛)Ί]ʔǝ�ƃɸêĞ�˸ɀ�LɃΊ]�ɩɸ�

Aď�(ȝǟ΂ȡ`xǋΊöɲɯ�ūǜ�ΐ�ǟϧɸƓƲ��ŧOɸƧƊ�¼�ϨΥ˸¬ŀ˹ǈ¬ŀǋ

2021Ŋ5Ǟ15ǍΏyå̄ɸʫ�ʻκɯ͖！�æÿŧΊ]͖！Β¼{ê�Ƀ)ɤđ�3^ɸɤȨǽřɵɤƺ

͛	3Ɗ�]Á˗�ΘϋģϬ 3˹3ɸƣ̱
>̗ͬƶ�3˹3ɸ΍ˁ�īǋƃΊ]ȡēνēɤ《̲�

��ΎΝîȡēνɸͮŔ�）Ϯ���ΎİζĊȳ̀Ù�]̵̫ǝ͘ͺϬ�ǝǉˊ�ī)�ĉ）ɯ̃)

á�ĉΠ̤Νϐ̨）ɯ̃á� 
4 ΊΞÅ=͉��ΊǤ͍Ǆ ǩˠŃŘ͘ɸŋ]ɦ͇�ʫ�]Ɓ̓ǒþĞťɉŸɸǒ�technology�ɸɦ͇�

ǩˠŃ͆ɃƁ̓˟͗Ƀ�，̜��《ϔʙ，�ɟɧÅ=º̩ƃʫ�ʩɸ̼˴27�ʫ,]ǒ�automated 

decision-making��Ί] Ǆɦ͇"̨ǒèɃǄ˜˲˃ɸŢϘ�ƃ�ζĊǒ˟Ƃ�˵¤«țʯ��F�ț

ʯ�Ί]ɦ͇Ǥ͸ǟ�/ģͷŵɸƽʯ〈Ϊ�FƃɸǄ �ģ̨͒ɸ�ģÄǒΙɦȡŦŧɸˁǪ�Ɖ=ˠ

ŃŘ͘ƃ˟͗Ƀ�˵¤«țě��ʫ�]ǒ�explanation��ƃ�ζĊǒ˟͗Ƀ�̰Ψ��《ǩˠŃŘ͘

ƃ˟͗Ƀ�͉ǐ��Ί]ǒèɃ"̨ǒ〈Ϊ�ɓě̪ʲzğɸɟ̰�ɟɧ͌º̩ʫ�ʩɸ̼˴19� 
5 ǩˠŃɣ˶îɯ̃ƣʞʫ,��LɦɸϬϫΓʝ ��Đ�Âɸ͚ėƃɸʫ�ʩ���Ʃ�Ż̩�ƃΊ]

ēɤɸʄɸǒÄ˰Ž͓ˠŃ� 
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 III 

ќլ΍ί͞�ÍZ˞ˈӔʠВƘ͵҄ҥԝ�̑%̵Ĩ>×ͫѵ֚IʠВƘ。

ԋԝaͧϤȃʍĺ͵ŝѡЬ֚͢ƖʓЦӵԄ§̝֚\Sȃ͟�ʋʐ{m͵΋

Ҭ� 

�ˈ֚ȃѳӔō6Ϟ。ԋԝ΋ԆȃĠǬ3֏͵іВƘ֚>×→ȃҥҫ͵

іВƘ�ǏĪʘ2ˆŷկ�ˮŝǓɪëъԐұ�ĺ�ǺˮҢ֚іВƘԝʁζ

Ġĩչŝ͞ЬƓѾ˧Āկ�Ⱦ�íѵ͵Ц±͵Ѽ֓TѶ¯ҢΧ�Ǐɪʘ͵�

ʟ�ҥҫ͵ԣɯȞѾ�Ȑ�ҥ֚֓£ʐԆ͖͵ɛȨ/Ùտ́ťҥ֓֝͝ЭʁǏ

ɪʘ�ŊNȝÚ΋Ҭ֚ƳʻЬƓ͵ǠГ ĝ�O̥ВƘ͵µ͖֚ВƘ̧Ρ͵

ҳȃӵԄѼŮŝѡǌЯ֚→ȃŊNǏ'ʐɢ͐͵ŝѡ΍ί�O̥ВƘ͵ŝ֚͞

Ղ%ҥɪ͵ȩŻ�ķ֚ВƘȾVèΨÍʂ͵Éµ֚�ҥʁ΋ҬÚǎ͵Ęı�

Ǖ͖̫̮͵ңԌ�ˑķ֚ВƘӵԄ
қŻƴ�͵ȩŻɱƴ֚óҌȃĀկѾ˧

͵ɱƴ֚I�;—óҌȃρʭ֚ҳȃЦĹ͍Ь1Û΍ί�͵ʼӏ>×Ȃƀǰ�

ȃǬŊʡȃĠӸʮӗ�ǰѺ£AN͵ʼӏ֚ȃԝǿҗ˖²ɲіВƘ֚ė̥ʁ

іВƘ→ȃŊN1Û΍ί͵ԄΧ� 

àķ֚ӸʘҥɪЦĹҲȂ5ĻӸeʿŘ6֚ȃѳӔō6Ϟàķ�eВƘ֚

� ʁ°՞ǡВƘ>×ԙɪМВƘ�Ӹ�KВƘǊ8ϝ͵Ժұȃ�ŉ͵�ɪ�

Ӯ ӹ՜ƴ͵͖ѾȃǬѦԇ͵�ƺ�ĠÝҒ�֚(KВƘʰ͖ȃ͵ȻҥԄΧ�

��˄Ѹɛɉҥ֓͵͖ɔ�ʍǌ֚WƣҤȃƀ�ūӾџ֚̆̚�Ⱦ�ҥ֓͵

ȪȆ�(KВƘźȃҥɪ͵ԣɯѾʻ֚ҳȃ̆ʵ͵΋Ԇҥҫ�͵ͯ͘>×�

ӑ�њ�7Տ̩ɝŲʂԹʐՀ֚Iȃͺ±ҳÝҒ�͵΋Ҭ.˶֚ò͔Ġʍϟ͵

̻ʘ��� 

Ղ%ɓAÝҒŒû�ķ֚°՞ǡВƘ#ҳȃԵʕɓAµ͖͵ƎO��x

҅ϳȃ͵ŝѡЦ±>×ҳȃʐ˂ʎÕаҋĸʐíЋ͵˵º֚yʁÔ�΍Ձˮ

ǋȊӂ҃ˮ�ǕѼӄèKВƘΜ;ȍʢ֚ȄДʁÉµ\ȂǺɠʂ¨͵TЫ�

                                                
6 ƃƛɸ��ǒzğüǟē̜ͣɚ�《ǒÁ̀Ǥʹ͍ǄěʠɸɏǤǟ®�þɸľɭ�ɮɇ�ƃÄ˰ĩȉȎ 

ǋ|HÁ̀ċØîÁ̀ ɸÊʞŻ̩˹Ř͘�͒�]ȕͼ�ʃňɸ�ǟ�Ȃ̒ˠŃîƹ�ƃɸ͍Ǆ�ʠN

ɏŧ3ÿ�īƃ͉�)�]̽q	�MǒjΕ�—̙λ�ȓȂɸģ̌Υδ��Ǿ��ƃĊ→�ʉΔΊ]Ϣȕ

ƥ͍ǒ̦Νǒͥ��Γƃ̚ÞȆΊ]Ϣȕɸ� 
7 ΢ˠŃ̨ζĊÜƃÜϟǓ�ɣ˶ƙ�ς͸ʍ͉�˯ſ�MƼ��̤ϕǼϟǒGDPR22ɸƒŢɎ��ƃʄɸ

ǒŽȽȫύ�ˠŃɃ)͜ƃȲǵɸʉΔ͍͔îṲ̀�Üϟ�ɣ˶Νh)ƒŢɎ� 
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  IV 

ͬ°ВƘµ͖͵ԄΧ�֚�xĠɪ͏͵ԺұЦ±�ʐȊȾÇ֚˞ˈӔ°ВƘ

ЙĻš֚ȃԝѺǎȃ͵
ѸԤ�ԝʐյъ͵ԵӾ֚΋Ԇ̥3֏5ĻʎʐӸe

ȗʌ�ɿĻ̥3֏ʐӸψĭŻ�°ВƘϏ̌͵΃�֚ԝҳȃźɲ
ΙʎЧϣ�

ʐʋ̆ʵ͵ѼŮ� 

£ӂ҃ˮ�ǕÕ³ұʌʎǌ֚Ȍ΂͵ҚҬ%ԙɪМВƘ�ԙВƘ΂͵ʁ

Ùǿǜ�ҠҖ̆ʵ��̑˲ѵ֚Е�〉ʐʢŘ�źɲ΢ŝ�Ȓѡ͵ʹǝ֚Ȅ

ȝҶ͵ˮǋҥҫȻŻ֚ԙВƘԝЦ͠ʍ̆ʵ�ʍʹҖ͵ҀҜ³>Ҡɻ�˞ˈ

ОԙВƘ͵ĭóȄДʁ΋Ҭ�1֚ȃԝÖǯÖȁ�ǯ͵ʁԙВƘÖҳȃ͵Ѹ

Ԥʋųư�Ǭˮʋ̆─֝ȁ͵ʁԙВƘÍŶՀ¤ȃ͵ͳƈɱì֚ė̥ԙВƘ

͵Ǭˮ>×®ѵϹʁʪĪϛů֚ҳȃ〉ʐӨˮȻБ�ŊōȊѵ֚ȃ͵ҥɪƀ

ʁ「ъԙВƘ͵®ѵ֚ϿЀͳƈ%֘ɚȋ֙�ȃԔѳǰҪԙВƘ�19ʗ�

̻͵ȋΫҳȃĠҥɪ�³>ƶ͠� 

Ղ%ȩŻ→ȱаÝҒŒû�ķ֚ȃԔѳӔō6Ϟ�ŞĂͳȃǊĸ͵ВƘ� 

ʙƳзВƘ˞ˈԝ�ɱK͵ĖρȃȊʐ͵Āկ֚��ԻǕȃ͵2͞Ӯ」�

ȃ�ԸŏȟъěГГկÔȐВƘĀ̵֓��ǌĠҢī�ƙъ�˧ÔȐВƘĀ

ĀկíҬ֚£ǌЀҥɪɌŲ�ӔʙВƘ҄ҥˍ͹ӂɫaҰˮ͵΍ίɱì�ʙ

ВƘ͵ĖρϹʁӍ ȃżЩѨ͵Ǭy�ʙВƘʎ�óҌȃ́ťĀկФǌ͵Ի

Ȁ̩֚ǌӔȃҠɻĀկĠǠГ�͵Ȼ֚̓ʍǌóҌȃĖρãЦ͵Ӌì�ʙВ

Ƙ˞ˈ͵Ėρ֚ԝҳȃźɲ�ê͵Āկʐʋ�ՠ͵͖Ѿ�ˑķ֚ȃ#ǰҪʙ

ВƘ˞ˈѵ£ȃԝʎԻǕȃ͵΍ί֚>×2͞ӾƧ� 

ʠɻɾВƘϦƚԻǕȃ֚�ҥҢīĭó�ˮŝǓɪ�͞˵ɷƚȄДҥɪ

ӾƧ�Ղ%օ҈ɲʠВƘźɲ2Ո�Ι.Ϫϣ͵�ՠȳɂ�ķ֚˞ˈӔʠВ

ƘÕаʎү�҄ҥĺżĀկ֚ԝŉQʒʠВƘ͵ɣȰǠГ֚>×˂ʈÙǿ� 

ŜӲЎВƘĠ�T�£Яĺ͵ʂi֚ƀҳȃӸe�Ǖ֘ύǕ֙΍ί͞Ե

ʕ͵ɓAВƘ͵µ͖�ŜВƘq'Ϲʁѹ±ѹ̥֚�ҥʁ�Ң�Ǐ'΍ί֚

ȄʁҢķ˵º֚ВƘԝʁ̰̲ЬƓ͵�±:��˞ˈӔВƘ҄ҥˮǋĀկ�

ÕаǺˮʂ¨֚ԝʎͳ͔ВƘФǌ͵̯ǫ�Ԕʐ֚ʁŜВƘĠȃǕ�Ψ�ˍ

͹ˮΨŘ͵� 
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 V 

ʀ�ВƘĠǺˮŷկ΍ίҢΧ�źɲȃҢī͵ȾĀ֚͟͞%ҋĸ͵ķ֐

̎O֚͠UŊĠ�ŞĮé͵ĀկĖǿ֚ȄДȃҥɪůՈҥҫ͵ͳǬ�ˑķ֚

�ВƘϤȃ͵˂ʎ�źȃ̧ՀÁū֚ʁȃĠҥɪɌŲ�ʍĺ͵ǰҪ֐�� 

àķ֚�ҥʁĠҢī�֚ȄʁɓAµ͖͵ԄΧ�֚ȃԔԀ£%ŉĸ2Ǌ

ŉ͵ВƘ֚yʁ͑εԇВƘ�ð�ƍВƘ�ХËΏВƘ�сɪ̆ВƘ�сΠ

ЌВƘ�Ѝƌ͞ВƘ�ƺɪҸВƘ�ц�êВƘ�ҋţ±ВƘ�ՃʣзВƘ�

ՃеGВƘ�ΧɻcВƘ֐��|ВƘ֐�ғ̂ВƘаіǁĝВƘ�Ӹ+В

Ƙ΂͵ԝƜ%ȃŉĸ֚�ҥʁµ͖ƎO˂ʎ͵Ϥ&�ŝѡЦ±͵ĩչ�ɪθ

ɌŲ͵Ƴү֚Ȅ2͞Ӯ」͵ԻǕ� 

ȃĠŲšҥɪν(θԻɲˍ͹ӂɫaҰˮ͵�ūǌ֚Ġ�ľ΍ίՁˍЉ

΍ίȊ 2020 �ě΍ί͞ˍЉ΍ίҥɪͳѦʎͳѦ�ȃԔ҇ǎͬʂ͵ҏҥ2ϊ

ӂcВƘ֚>×аʎ͵N�џВƘ�˳ǓˋВƘ�ՃƸ}ВƘаձÑŠВƘ

ȾVϤȃŉĸŉĸ͵íѵ�ͬĻӔӸ+ВƘʐ̝̦͵҄ҥ֚;£5Ļԝҳȃ

҇ǻ͋ɯ� 

 �ӗӋT֚ȃԝ́́͵ѺǎЦĹҚҬӸ+ВƘůĠʁļŉ�ļƠԂ%� 

*** 

Ղ%>�͵ВƘ�ķ֚ȃ#ǬӔō6Ϟ�+ȃĠ΍ίȊƀұԄΧ�ҚҬ

͵ŉʑØg֚9/ňgźɲȃ͵ҥɪԝʐ;—͵һ͏� 

RˁĠ�ҥĠ�Ң͵ԄΧ�֚ȄʁȃҥɪͳѦ͵ԄΧ�֚ԝҚ΂͵źǉ

ȃ͵ĭó֚ìȃȾ�%ҋĸԣѳ͵Āկ֚ԣ̓ɺʕ͵�ˮϠնч�ˑķ֚Ġ

ȃӒ£�΍Ձ͒Ж͵ʂi֚Rˁ#ìȃ�1%ҋĸҥɪɌŲ͵Ǖǎ� 

ν�ˈÕ³͵ҥɪͳѦʁěΚ͵֚ԗ#ʁȃēǈ͵ҥɪͳѦ8�ȃĠěΚ

Ӛ�ŝЏ£͵ʁ
ϝЪ�֚�ҥʁҥҫ�͵ϝЪȄДʁq'�͵ϝЪ�΍ί

Ȋƀұ͵ԄΧ�֚ȃʐ˂ʎЦӔěΚ�ӌ�Ųĭó֘ʙВƘ͵Īʘˆ¡ŷկ

΍ί֙�ҝů͵Ҡ֚Ӹˈ�Ųĭóʁȃ�΍ίȊ͞˼�ʍǜʼ͵éOŲO͵
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ABSTRACT 
 

A decade ago, nobody could have envisaged such a world, in which robots replaced 

the majority of laborers. Now, the widespread usages of data-based Artificial Intelligence 

(AI), is already intensifying the tension between law and technology. One of the harshest 

issues is whether AI can replace humans in the field of legal reasoning. In this thesis, the 

author will explore the differences between AI and humans when they conduct legal 

reasoning, and analyze under what conditions the public sector can use artificial intelligence 

legitimately. The author indicates two failures AI makes in legal reasoning. First, AI cannot 

apply the law on the new facts that have never taken place before. Second, Al is incapable of 

distinguishing between cases and creating new reasons to foster the change of the law. With 

these two failures, the thesis argues that the public sector violates the constitutional principle 

of the “rule of law” when using AI to apply the law automatically. Finally, the thesis tries to 

construct a regulatory framework including the obligations of human intervention and 

disclosure of formational information of AI. Under this human-centered framework, the 

public sector can enjoy the benefits brought by AI and, simultaneously, conform to the 

obligation set forth by the rule of law. 

Chapter 2 illustrates what “human intervention” means. Among all the dazzling AI 

regulation proposals, one of the most familiar approaches is keeping a human in the loop of 

AI. Unfortunately, circling in the fog for the right of explanation, scholars across the Atlantic 

shed little light on the basic meaning of the human intervention regulatory model in the 

European Union General Data Protection Regulation (GDPR). The thesis contributes to the 

scholarship with a thorough analysis of this model. Interestingly, it shows that underlying 

this model is the implicit legislative intent that human-made decisions and AI-made decisions 

are totally different. Moreover, instead of following the global trend of AI fanaticism, the 

legislator decides not to jump on the train of technology revolution, but embrace the classic 

decision approach, human-made decision. This regulatory measure, obviously, raises a 

deeper question: what are the differences between human decisions and AI decisions? 

Chapter 3 discusses the question posed by the EU legislator directly. Under 

practical scenarios, AI has two main aims. One is technological: imitating what humans can 

do. The other is scientific: answering what humans don’t know. The author distinguishes 

between AI and humans on the work of legal reasoning, with a focus on AI with imitating 

ability. A “human” jurist in legal reasoning should give a word-elaborated reason on what 
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law shall be interpreted under certain situations, justify a meaning-based extension of the 

legal requirements to be applied under certain facts, and vindicate a principle-based 

requirement of the legal rules that shall be recognized under a certain legal order. In other 

words, the law, as an institution, possesses the ability to adapt along with the variances 

between facts and the change of society. Contrasting these characteristics with AI, the 

imitating AI cannot in theory apply new facts, distinguish interpretations between individual 

cases, and contribute to changing the legal paradigm continually. However, what these 

distinctions shall mean under the constitution becomes a significant question. 

Chapter 4 reviews these distinctions under the “rule of law”. Based on the 

preconditions that the law includes both rule and principle, legal practitioners, along with 

judges and executive body, have the obligation to apply the law according to the facts and to 

attune the interpretation in line with the environment. The public sector would be in 

violation of the rule of law if it uses AI to apply the law directly without justification, for AI 

is incapable of altering legal interpretation itself. This thesis does not call for a complete ban 

on AI decision-making, but to impose conditions on the use of AI. Considering the 

importance of humans' ability, the author argues that a “human intervention” model is a 

suitable safeguard for constructing an accountable and organic legal reasoning system. 

Maintaining the human subject as the decision-maker and allowing the assistance of AI are 

the core obligations of this model. The issue this model triggers, nevertheless, is how to fulfill 

good human-computer interaction. The key to ideal human-computer interaction, in my 

opinion, is transparency. Seeing with knowing. The disclosure of the formational information 

of AI, such as information on data collection (e.g. collection methods, sample range, labelling 

criteria,  set-cleaning methods) and algorithm (e.g. reason for choosing a certain algorithm), 

helps the decision-maker evaluate whether to accept AI assistance by examining the 

relationship between every individual case and the database. 

Chapter 5, finally concludes with some key points extracted from each chapter, 

clarifies the limits of this study, and sets future research agenda. 

 

Keywords: Artificial Intelligence; automated decision-making (ADM); algorithm; 

Big Data; the public sector; human intervention; Europe Union General 

Data Protection Regulation (GDPR); the Rule of Law; legal construction 

(Rechtsfortbildung); principle and rule; accountability; transparency; the 

right to explanation (RtE); explainable Artificial Intelligence (xAI) 
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�=Fƅ3Ϣ˹3ļǖž#ηɸ�.�5�
&@:��ȉǓȪ¼ɸÜϟ�îɓěľͳīǋ@¦ɸŢϘ�

《îǋƁ̓ćK͆ʉ3ļǖž˹3#ηɸθU�ɖ˜ɸO͉İǒ�3ǿ-¤�ɸÜϟ
ʁ�ĿˆζĊǟē

〉īǋȉΤ�ǟ¡=ʋʣ�� ʂƣ=ȉʞÜϟŻ͕̖ɟ〉�see, e.g., Kiel Brennan-Marquez & Stepen E. 

Henderson, Artificial Intelligence and Role-Reversible Judgement, 109 J. CRIM. L. & CRIMINOLOGY 137 (2019).(

ǐʏƛ�ȉʞÜϟŻ͕­�〉� see, e.g., Lyria Bennett Moses, Not a Single Singularity, in IS LAW 

COMPUTABLE?: CRITICAL PERSPECTIVES ON LAW AND ARTIFICIAL INTELLIGENCE 213-220 (Simon Deakin & 
Christopher Markou eds., 2020). ɮɇ�Ί|ʞÜϟŻ͕��ě˰ýƆɇ­��į�îǭ/�3ǿ-¤�ɸ

ɓ̀ǝʂƣŢϘ@¦ɸ×ͫɸŹŠ�̨̅̈́ʽɸ̶͍3ļǖž˹ȡŦɸθU�̶͍ɸǊřƁūʫ�]Üϟ
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Ԓ�2ƎʈǴǏ'A¼ȊFՊ͵wũķ֚҄ҥ͵̨֓ÙЕǿҗъԣɲ֜Џǎ

ӂɫԹԻЛǢ͵˂đŝЏ֚ʁíԌéǏ'́ťA¼�ŊʡS͠ӸΨ2ƎʈǴ

ʪʘ̧ˮԇȂ́ťA¼͵ѳ˥֚IĠѶχ�Ïͺ±ǬӨˮԒ�2ƎʈǴĠĨ

џ́ťA¼�ȊӻȂ͵wũʂ֚ÙЕʁϰʖ˥֋�ė̥ʐ+A¼ãЦʪʘ�

ǿҗ͢2ƎʈǴӎ^<ƥ� 

Ŋʡ>�ԛԶO̥S͠2ƎʈǴ͵�և֚ԻԯǢ͵Āկſ�ʁ�ԛԶʁ

íЦĹS͠2ƎʈǴǏ'Ԍ͠ˮǋ͵A¼͖֚͢ĠɲˮǋԌ͠źɲΙʎǆե

͵̧ԋƷƆ�ėˑ֚ʘɪ͵ĀկíҬÍĠɲԦ֚̆ŁŅ�~¸���Ô�Ň

ßæ#GŠ¶UĖ�Ôæ0.¼�ņđ� 

о>ªӱ͵ĀկíҬ̥�Ǖ֚źě�ˮŝͥ>2ƎʈǴ̥źҶ͵ͿԻ΍

ίӾџĖմ14֚ã>ͳ͔ě�ŝДɱՠƔϦԸŏ˱í£ӸeĀկ͵�êՠì�

                                                
Ż͕�ɵ��Ǩîɓě@¦# 3ļǖž˹3ϢǒÎ�Ì�̅Ί]ÜϟɸʮǱɃ�Ì��ÅΏ�ȊīǋΊ

]�ÌΏ̛̪ʲŵ�Ǩ�ͶŨ��
̅Ί]ʮǱɃʃÌ��ŰϛΏ�Ȋūʫ,]ÜϟŻ͕¡=�Ǩ�ͶŨ

,��êzơ¾ͶŨ,���͍ΆŪʃɮȲǵɸǄɚ�͌º̩Luís Greco�̍�
βĘš�͗�

�2021���ȝǟȡĚͤ@ɸȡĚȁ�	Ƀ4ϱ�̺ǟǿä3ȡĚ���Ǟǎȡēϊͅ��315Ǣ�ϙ

170-195� 
14 ƃêīǋ3ļǖžƉɤɸ�˾ŵȡē͘ϟʀϴɸǄɚ͌º̩º̩Pć	�ϓŴ�2020���3ļǖžǓ;

ɸȡēʋʣͶŨ�？��ƹǋ	ǥŘ˿ˍ��ȡŦųˇ˹�ŏɸǖž΀ñ��ϙ91-134�˸¬	uɈ
ǥ

Ř˿�2020���3ļǖž˹ȡē͛Κ�ȡŦ3ϕīʙ，ɸ½ų��ƹǋ	ǥŘ˿ˍ��ȡŦųˇ˹�ŏ

ɸǖž΀ñ��ϙ1-87�˸¬	uɈ
ǩ¨ġ�2018���3ļǖžȡŦ͘ϟ�？���Ǟǎȡēϊ

ͅ��274Ǣ�ϙ195-215
�ϓŴ�2018���3ļǖžȻîcɟ˹ȡŦ͘ϟϯʈ˹�Ȋ�Ǩ��ƹǋ	

�ϓŴˍ��3ļǖžʃθȡŦ͘ϟ̂͘��ϙ1-45�˸¬	uɈ� 

̅ĩƃêθǋ3ļǖž˹ȡēɸʋʣΏ̛�Ϣ�ξ)�˾ŵȡē͘ϟ˹3ļǖžʀϴɸǄɚ�RƵ

ÜϟŻ͕Å=þ�Ƀ�ʞϢñɸʋʣ���ǒ�3ļǖž˹ȡēɟ͍�A��
�3ļǖž˹ȡŦ�ŏ

�B��=¼�3ļǖž˹ȡŦģͷ�C��� 

�3ļǖž˹ȡēɟ͍�A��ɸʃθʋʣ"̨îΫȲ3ļǖžīǋȡēôʑɸʉ͕�ǟKŢϘ�P

ć	3ļǖžǒÎ˰ýū+ȡēƥ͍
3ļǖžū+ȡēƥ͍ǝɥɤKʞˁǪ�º̩Pć	οśs

�2020����？ʁɸ̰ΨîȡŦ3ļǖž#ΑɦÅ˰���ȅ。ʋʣ��50µ2Ǣ�ϙ293-347
οśs

�2020����？ʁɸ̰ΨîȡŦ3ļǖžʶ˅#ΑɦÅ˰��ƹǋ	ǥŘ˿ˍ��ȡŦųˇ˹�ŏɸų

ˇ΀ñ��ϙ227-302�˸¬	uɈ
΢Ǆ˩��Ƭ̼29�ϙ137-168
ϲήl�2019���3ļǖžɵĵ

īȡŦ¼ȡŦ3ɸŢϘ ���ǞǎȡēǁĜ��200Ǣ�ϙ51-54� 

ƃêþüǃɸȡŦǄɚ�̍Ωǋ�3ļǖž˹ȡŦ�ŏ�B��ɸ�Ǩ�=3ļǖžɃǈ˺ɸǱP�

？̶]�ȡϝò ɸ�ŏzȬǒÎèɃ3ļǖžǟ¡=ƺ͛ɸŲ̋�ƅǙΏ�Ȋɸ͉ǐȡŦƁ̓ćKʡǷ

ɸϕī3ļǖžńOɸ：Ƈ�΅Ǣɧ�ϓŴǁƟƉˍ;ɸ�3ļǖžʃθȡŦ͘ϟ̂͘��ǚ�˹ǥŘ˿

ǁƟƉˍ;ɸ�ȡŦųˇ˹�ŏɸǖž΀ñ��ǚ�üɃȉʞ¾Ũ���ϓŴǁƟƉˍǚ ơ¾ȉʞ¾Ũ

ɸē〉͏ć	΢Ǆ˩ǁƟ
ÐūÓǁƟ
ǥǺ》ǁƟ
ȜęcǁƟ
ϡ¸ĖǁƟ
ϲĳȈǁƟ
ǥŘ˿ǁ

ƟƉˍǚ ơ¾ȉʞ¾Ũ〉͏ć	Ð{ĺǁƟ
K#̛ǁƟ
ŕ͠
ǴĹŉǁƟ
ȜęcǁƟ
ǩ¨ġǁ
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UŊԙɪМ→ȱĠ	0˒0Ӑ͵ʾBԔʁӍªԛІ͵Ⱥ¤֞AI ͵�ΨЦ±ø

ŞgƙT͵ȪȆ
�ɪ�֚ƔϦ˱í£2ƎʈǴĠS͠�͟͞͵�жǢĀկ�

ԙ→ȱÄө�2ƎʈǴ
ѯѮʾB�а
ͳȵӂɫԹԻЛǢ��ΨЦ±֚�

� źɲӸ�ΨЦ±ȊӻȂ͵Ιʎ̵ү³>Ҡɻ�15ԙ→ȱҚ̥2ƎʈǴ͵


ѯѮʾB�͵Ц±֚�xԄΧ̧ˮ͖Ѿ֚Ġ́ťA¼��֘UŊ֜ɪří

˽͵Ԧ̆֙ʐȊYՀ֚͝Э̧ˮ
ȍΎȂѶ�>\Ȃ®ɯ�͝Эʁ�χҲԏ�

16ͿӟɲѯѮʾB֚2ƎʈǴ͵
ͳȵӂɫԹԻЛǢ��Ȋ>Ġǿ͠͵ՠìʎ

͟͞Ιʎ̵ү͖֚͢Ġɲ2ƎʈǴȊͳȵ͵ӂɫԻЛǢˇЁ
ķԛ͵ãѾԡ

Ǣ�֚ӻȂ2ճ̥%̑ӑȺ¤͵Ƿʓ֚ԄƧП̧Ǘǹ͵S͠ӸΨ̧ˮΓť�

˽̥N͵ԻЛǢ�17 

ƱЀӸʿ͵ѼŮ֚ԙ→ȱĠ	ν(˰2ƎʈǴ΋ҬŝЏа͟͞źˮŝ͵

ȪȆ
�ɪ�֚҄ҥ2ƎʈǴźɲˮǋԌ͠A¼͵ǆե�ԙ→ȱҚ̥�ʐʾ

BЦ±͵
ͻ·ƴŝЏ�֚>2ճ΋Ҭ̥ĪΖ֚Տ̩ЦĹֈƧ͵ʾB2ճџ

̥֚I̧ˮɗШ΋Ҭϐϥ�ƔϦŚĠ͵pҟ֚#̧ˮȻБ�U֚®ӻɯ͵ˮ

ŝ΋Ҭ֝ЕӵԄͳȵӂɫԹԻЛǢЦ±͵
՟ͻ·ƴŝЏ�֚Տ̩ЦĹȐ£

2̧̥ˮ͖Ѿ͵Ӎ΋ҬԻЛǢ֚IĠǿ͠͵ԄΧ�ӻȂ֚τ¤Д̥%\Ȃ́

ťϡʡ͵ͳ֚͞ȷÚ
ϡʡҥҫ�֚6�ǆեаϡʡ�ʐԻЛǢ͵Ҳė>ԇ

£Ⱥ¤͵ͽ͵�18 

                                                
Ɵ
ǥŴXǁƟ
ɜŴ̔ǁƟ˹οǬ˿ǁƟ�̈́ʽǚʁzğ͌ºɈº〈Ǆɚ�� 

�3ļǖž˹ȡŦģͷ�C��ɸʋʣ�ǒū，̜ɸϕÍ�ɵ�ɧ�《�ɸ�Ǩ3ļǖžîKʞʝŏ
�˰ýīǋȡŦɸģͷǟƉͣɚ �Ί]Τ�ɸʋʣ�ǒΉΓ3ļǖžɵɝȡŦ3Ʌȡɵɝɸͱ§�ΫȲ
3ļǖžîüþɸʝŏz˰ýVΏȡŦ�ŏɸɵĵ�º̩Pć	º̩Pć	ɜʷ͹�2019���3ļǖž
ǋÉȡģ¦ɸƁɦ���Ǟǎȡēϊͅ��293Ǣ�ϙ93-114
ϲ́ȯ
Σ͹ʐ�2017���Αɦǿäē
˝Ϝȳȡν̢��ȡ̵ͨē#ģͷ���Ǟǎȡēϊͅ��270Ǣ�ϙ86-96
ϲ́ȯ˹Σ͹ʐ�2019��
�3ļǖž˹ȡŦͨǅ�Ǩ#Ǌȡ˹Ɓɦ	=àɘ̬ȁΦě̢�ɸϜȳǽñɃP ���˸þȡē͍
À��48µ4Ǣ�ϙ2023-2073
ϲ́ȯ
Σ͹ʐ�2020���=3ļǖž͚¾̬ȁΦě̢�ǄǤ	˵ɇ͇
̲˹ǄĐ？¥#ģͷ ���˸þȡē͍À��49µ1Ǣ�ϙ195-224� 

15΢Ǆ˩�2021���2Ȋ2ͱɸǽBΝǒͰ�Τ、ɸƤ��AIɸ|ʞ˰�ÖĔ^ńOɸ：Ƈ��ƹίǋ
�ǖžǈ�ɩ�3Ǆʔʙē3ʅ ɸAI��L〉Ɗʠ�ϙ2�´ĩ�ɏ�� 

16 ΢Ǆ˩��Ƭ̼15�L〉Ɗʠ�ϙ4-5� 
17 ΢Ǆ˩��Ƭ̼15�L〉Ɗʠ�ϙ6-7� 
18 ΢Ǆ˩�2020���ʫ,ȣ3ļǖžʉ͕ē˝˹ɤɥīȡēɸ：Ƈ ̵ͨ
ʙ，˹ʔǝʋʣ¼ȡēɸī
͂��ƹǋ	ǥŘ˿ˍ��ȡŦųˇ˹�ŏɸǖž΀ñ��ϙ156-163�˸¬	uɈ 
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оƀӸ�ψɪθЕҀ֚ԙ→ȱʁǏ2ƎʈǴа2ճ�ԹʐȊƒͫ͵Ѽ֓

�ͳ֚Ԧ̆2ƎʈǴа2ճĠ
ˮǋԌ͠��Ȋ͟͞͵ƒͫ�ԙ→ȱ͵ѼŮ

ę̩ːΓ֚IźɲӸ�Ψϡʡ֚ĠѶχ�ǿŊNҏ{֚ſ�ʁˮŝ�ʁíū

ҋӸ+ƒͫˑ֘ÍˮǋԌ͠ʁíʪʘ�Ԍé͢2ƎʈǴT³>њ͖͵Āկ֚֙

ʁԙ→ȱ�ʗњ͖͵ԛ��ЕӸ#ʁʘɪЦĹϿЀ³>Ԧ̆͵ԛ�� 

Ղ%>�ȽӱǢ͵Ҡɻķ֚#ʐŝДԨź¡͠2ƎʈǴÚ<2ճʁíź

ɲǺˮaՉ͵{mӻȂǆեӾџѶχǢ͵ҏ{�UŊ°՞ǡ→ȱ͵	2Ǝʈ

Ǵ̗Ġl͖аˮǋүկ֌Ίа�˒�ʟ�ǏҾA�ԟ£ƕĮκ̵
�ɪ�֚

°→ȱȩ�ЬºÂ˧ťĠџɠ��'οěŪ˧ť͵џS�֚Īɲ̓σˮ͵֑

υǢӆ͟͞%ҾA�ԟ͵ĘՔ֚ǿщů
ːͬˮǋΧƣ�͵ѳ˥֚Ԧ̆
2�

а
2ƎʈǴ�Ġ˧ť�͵ҾA�ԟԻ[�ƀˑ֚°→ȱҚ̥
͎ǎѾԡ͵

ˆ¡֘right to explanation֙19�ӵԄѳ˥2ƎʈǴ͵˧ťͳɄ
ҥҫøҠɻ˧

ť͖͢�͵²Ц֚ʁщůːͬˮǋΧƣ{m͵ԣѳˆ¡�20ˑķ֚ԙɪМ→ȱ

͵	�ȸ2ƎʈǴ�͵eӂaҰͳƈӐ¾а̗Ġ͵Ù˔ѸՔկ
�ɪ֚#ʁ

ǏǺˮ͵Ѽ֓�ͳ֚ҏ{2ƎʈǴźɲɶʐˮǋևϐ͵Ѥɐ֚>×�ʟˍ͹

�жӂɫaҰѶ©�͵2̥6�֘ human intervention֙�ѳ˥ȾVҠɻ

֘right to explanation֚֙ĠѶχՠ�ʁíʁ�eʐɢĖǿźɲǺˮȪȆ͵ȋ

˙�21 

°→ȱаԙ→ȱӸ�ψĠǺˮЧϣ�҄ҥ͵ɪθ֚©ã>΁�à�eԨ

ź2ƎʈǴаˮǋԹԻ[͵҄ҥЧϣ�ӸeЧϣ�ѳ>2ƎʈǴÚ<2ճǏ

'A¼̥ĪΖ֚Ԧ̆2ƎʈǴźɲǺˮȊӻȂ͵ǆե֚�Ⱦ�μéǺˮѳ˥

͵2ƎʈǴτ¤ʢʻ�Ӹ�ճЧϣ͵҄ҥ�֚ӹƚʎʐ�+〉ʐɻΓȩ�͵

ժҊ�22ν�eժҊʁ>
ěŪ�ʁS͠2ƎʈǴ͵źҶ̥҄ҥĪΖ�ĪɲǺ

                                                
19 īǋ�right to explanation��ʁ� Ǆȡēɩɹ͗Ƀ�̰Ψȁ�ƅ〉�əṴ̄Ψɸȁ���ƛɸǒ˵¤«
țěŠƂɟɧɸιǐ�F�̰Ψ��͇îȡŦɩ�ǟɓěɸŻȬ�į�ƛȪɸǒīǋ̪ʲŻȬΫȲɸ͇Ż
̛Ƀ�˹˵¤«țě�ɸexplanationǟƉ�Ì�èȉǤǄî͍ΆǓƩ¼˵¤«țě ɸright to explanation
Ǔĩ=�͉ǐȁ�ʟ#�ȉ̖ɧǋǒīǋêzē〉ɸǄɚçϣ�èȉYɪL〉ɸ·Ǆ� 

20 �ϓŴ��3ļǖžȻîcɟ˹ȡŦ͘ϟϯʈ˹�Ȋ�Ǩ���Ƭ̼14�ϙ31-33� 
21 ΢Ǆ˩�2018����？3ļǖž ɸ]ͨY͙ɵĵͱ§˹Ȼîɸ½Ȍ̫όϟ��ƹǋ	�ϓŴ�ˍ��
�3ļǖžʃθȡŦ͘ϟ̂͘��ϙ145-175�˸¬	uɈ� 

22 ˹�:Ǆʩʃȕ�|HǁƟî=�|]͍͔�ɸϜ̹�İ͒ŪϔŅȲǵ� 
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ˮĪʘˆ¡͵
ԨźěŪǢ�֚о>ǺˮĪʘˆ¡͵aՉԨź2ƎʈǴ͵S

͠Ӿџҏ{֚ˑʂѶχ͵ҏ{źҶxՀɲ
ěŪ�S͠2ƎʈǴ͵ǫǀ�ν

(eժҊʁ2ƎʈǴӻȂ͵ǆե֚ʁ
>2ճO̥˟ӟĪΖ�Ȋ͞͵ǆե�

ҋĸɪθĠ҄ҥ2ƎʈǴȊӻȂ͵ǆեʂ֚;—>2ƎʈǴãЦʎӻȂNΨ

Īʘˆ¡͵XũO̥Ԧ̆͵ԣ֓�Ӹʿ͵҄ҥ�ů〉ʐԦ̆
ŷƋ�ɲ2Ǝ

ʈǴ͵Āկ֚ė̥2ճ˧ť#ʎӻȂĪʘˆ¡͵Xũ�Ȋ>Ġȸ҄2ƎʈǴ

ȊӻȂ͵ǆեʂ֚ȊҨ͵ǆեʁа2ճͿ˟Ȋ͞� 

Ϲϡ>�ŝД͵ҥӱ֚ã>˖ϕ��ʮ�ѳ͵҄ҥЧϣ�ν�e҄ҥЧ

ϣʁȽӱǢ͵֚Ҡɻ2ƎʈǴźɲˮǋԌ͠A¼ʘӚ͵ǆե�ν(eЧϣ©

ѶχǢ͵֚>Ǻˮźɲ2ƎʈǴ͵S͠Ӿџҏ{֚>×ҒĝȾ�τ¤ȋ˙�

Ӹ�eЧϣſ��ʁ͍ε͵Āկ֚ė̥Ϗ̌͵ҏ{ǖթ>ːΓ͵Ƚӱ̥ªȾ� 

Ŋʡѳ̥Ӹ�eЧϣƳε�eé͖͵҄ҥɱì֚ʘɪҚ̥>
ěŪ�Ġ

Ӿџ
ˮǋԌ͠A¼�͵Ѽ֓�ͳ֚©ã>ŶӸ�eЧϣ͵҄ҥϫŬ͵ͿӼ֚

Ƴʻ��eͿͬ̆─͵҄ҥЧϣ�ӵԄȽӱǢ͵Ԧ̆2ƎʈǴźɲˮŝ͵ɝ

ҲаȪȆǌ֚ʋӾ�˒͵ǏǺˮ͵ʬʢҏ{ӸΨěŪӵԄ2ƎʈǴ֚>Ӿџ

ˮǋԌ֚͠Ȋ͟͞͵ɝҲ>×ȪȆʁíѩūҋ³>Ҡɻ�ɁҀ�֚>�ɪ͏

ĖմȊ�յ͵ĀկíҬſ�ʁ֜ŁŅ�~¸���Ô�Ňßæ#GŠ¶UĖ

�Ôæ0.¼�ņđ֞ 

ԻɲˑĀկ֚ˍ͹͵�жӂɫaҰѶ©ƔϦOȂ%�˒͵{m�ɰ�ˍ

͹ӂɫaҰĪʘѶ©ν 22ʮ23֚Ӆ&ӂɫ�և�eˆ¡֚ЦĹȡϢЬºÂ˧ť

Ȋ͟͞͵ˮǋɢʡ�Ǐʘɪ͵ĀկíҬT΁ӸeѶχ֚ã>ǎ�֚ˍ͹͵ε

ˮДêʂOȂ%�ǎ>2ƎʈǴǏ'ˮǋԌ͠A¼͵{m�ɰ�Ӹe{m�

ɰʁíːΓ©ǖթӾ�˒Ԧ̆� 

Īɲ>�͵ĀկíҬ֚ʘɪ͵ð÷ëæÍĠȸίǺˮˮ》Ð©Իɲˮǋ

Ԍ͠A¼͵ѳ˥֚є>ҏ{2ƎʈǴ͵ˮǋԌ֚͠�űѸˍ͹εˮД͵ªӱ

εĮ֚ʍǌ�Ԩź
�ԛԶS͠2ƎʈǴԌ͠ˮǋʁí̀ѿǺˮ�͵ĀկȾ

�Ėρ� 

                                                
23 θǋǤǲɸzğ�͌º̩ǤǄʫ,ʩɸ͉ǐ� 
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>�͵΍ίͽ͵֚ãժʕЦʐ>��eһ͏֜��ѶχǢ͵ҏ{2Ǝʈ

ǴźɲˮǋԌ͠�˽͵ȪȆ֝(�̥�ԛԶS͠2ƎʈǴȾ�μéǺˮ{m

͵τ¤ȋ˙֚Ġ1Û2ƎʈǴ͵¡͸�պ֚μéǺˮ͵ѳ˥� 

Ġ΍ίɱˮ�֚ʘɪȷÚɪ͏�ʟˮ֚ƀě�ķŝДԨźͿԻĀկ͵΍

ί֚Ӿџ�ʟ>×˄֚҄��Ӿ�˒Ⱦ�ʘɪ͵ҥ֓�ˑķ֚͢ɲʘɪʍϟ

ŶȾ��և͵τ¤ȋ˙֚ėˑʘɪŶêʂȷÚ˟ӟˮ΍ί֚�ʟķěԨź2

ƎʈǴ͵ˮ¤ʬʢ~´֚Ԧ̆Ӹ+ķěˮ¤ʁíӑVȃě³>jԳ�  
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1.2 研究範圍 

Ġ>�ĀկíҬ�΍ίͽ͵͵Ⱦ�ǌ֚ˑњã>Ŷʘɪ͵΍ίχĜqʋ

ɻΓ͵ͥťŊ�֜ 

1.2.1 「公部門 的決定 

ν�֚ʘɪȊ҄ҥ͵2ƎʈǴS͠Д>�ԛԶ̥Հ�͢ɲ�ԛԶ͵A¼

Ȼџ�ʐƻ¤±×Ĩџ±֚ЦĹǆեɧeΙʎ֚ėˑʘɪŶՀϷ҄ҥ͵źҶ

ɲ�ԛԶ͵2ƎʈǴԂ֚͠>ȣʛ�ԛԶ͵ǺˮʬʢO̥�ɰʁíūҋ͵Ī

̌� 

Տ̩2ƎʈǴ͵́й֚��ʎė̥�ԛԶаΡԛԶ͵�êЕʐȊƒͫ�

IźɲΡԛԶԂ͠2ƎʈǴ͵τ¤֚�τ¤ĪΖNĠ̥֞NΡԛԶԂ͠Ьº

Â˧ťǿ³>τ¤֞ӸĠ҄ҥɱˮ�а�ԛԶ͵҄ҥʐȊ�ê�24Տ̩ΡԛԶ

͵ԣѳǢ>×ǆե±ĠӮƟTӶ̕ȾÇ֚ǺˮźɲĪʘˆ͵źȘźҶʁíǿ

×ɲ́ťƻ±͵ΡԛԶĠӮT͵èΨүկ��҄ҥ̯̦֚I̥%Վ�ʘҥɪ

҄ҥ͵�ū֚ʘɪ�ʎњ͖ΡԛԶǿ͠2ƎʈǴȊ͟͞͵ͿԻτ¤̵ү� 

1.2.2 適用法律產生效果的決定 

ν(֚ʘɪȊȸ҄͵2ƎʈǴǿ͠A¼>Ԍ͠ˮǋ֚��źķ;—͟͞

ǆե2ˢˆ͸ˮǋɢʡ͵˧ť̥Հ� 

ɠƦԂ͠2ƎʈǴǏ'A¼͵ճĦĸι֚Ղ%
Ԍ͠ˮǋOȂ˧ť�͵

A¼�ķ֚Ǐ�ԛ͵ɠςǀȂ£ķԛ͵˧ťOȂ֚ԄΧÁȥ%źɲ'ů͵Қ

ť�>×ˮǋҏ{>×ȋ˙͵Ԑɏ�Ċϖӂ҃Ǣ͵ȾV�ӞǢτ¤ȋ˙͵ȷ

Ú�ӂ̋͵ԛІ…ο�9�˻×;—Ԍ͠ˮǋ͵A¼�ĪɲԌ͠ˮǋ�OȂ

˧ťA¼źɲ2ˢȊӻȂǆե͵
;—Ǣ�֚ėˑʘɪ҄ҥ͵źҶՀϷɲӸ

+¡͠2ƎʈǴ֚ӡµӾџԌ͠ˮǋȊOȂ͵˧ť�˟ӟ—Ӯʘɪ҄ҥ͵˧

                                                
24 See, e.g., Sonia K. Katyal, Private Accountability in the Age of Artificial Intelligence, 66 UCLA L. REV. 54, 54-141 

(2019). 
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ťճĦ֚ҧŊ֜џɠ˂ԻȊOȂ͵џɠњ��çˮ˂ԻȊOȂ͵Ѫ�֚ο�

ŞěŪԨź2ˢ;—OȂ͵˧ťճĦ� 

�9�՟˻×Ԍ͠ˮǋOȂ˧ť͵ɠƦџ̥֚UŊȝҶ͵ěŪџ̥֘ˮ

ǋ�џɠѶ©͵¤ť֚֙Ȅ�Ş��ʐˮǋɢʡI�ʐůӆ�ǆե±͵'ů

џ̥֚Տ̩�՟ʘɪ;—Ėǿ͵źҶ֚IǺˮ͵aՉʁ̧̒˲͵�ėˑ¡͠

2ƎʈǴӡµӾџӸ+A¼ʂ֚7ǖթμéǺˮ͵Ӹ+ѳ˥�áʁίηǿҗ

ŊNSǺˮщů£Ӹ+իħ��֚©ʁǖթàķњ͖͵Āկ� 

1.2.3 發現並應用「資料關聯性 為原理的自動化決定 

ν�֚ʘɪ҄ҥ͵2ƎʈǴȒѡ�˽֚ՀϷɲԂ́͠ť͵̓σˮ�ʟӂ

ɫԹԻЛǢ֚��ѳ>ЬºÂ˧ť̥ǀƴ͵ǿ͠ճĦ� 

Ǐřՠ�͖Ѿ
ЬºÂ˧ť�͵�˽֚H áѳ˧ť͵ǀȂԄΧ͢˂đ

̥�֚ƀͿͬɲЬºÂ˧ť֚UŊ֜ѢԆ�͵ϔϨ̱�.ӹԈѶ˄в͠͵̬

Ϳ˂�ЬºÂ˧ťĠɪЋ�̩ͬÁȥªӱӸ+ǿ͠�Iʘɪ�źɲЬºÂ˧

ťǿ͠͵ճĦq%�eՀϷ�ʘɪ͵ЬºÂ˧ťȩ͵ſ�ʁ̥%ԇȂ2̥ȩ

ť͵˧ťͽ͵֚ӵԄ̓σˮ�ʟƑԥӂɫ֚ǿ͠��ʟϡʡ֘ʾĦ֙͵˧ť

ϐϥ֚�˧ť͵ԄΧ���̧2̥͵6��ėˑʘɪѳ҄ҥ͵
ЬºÂ˧

ť�֚�ʐ>��éǒ֜��>Ƒԥӂɫ̥ĪΖ֝(�ӵԄ̓σˮ�ʟӂ

ɫ�Թ͵Ի[֝��̧2̥͵ůӆ6�� 

ůՈTҠ֚
ЬºÂ˧ť�͵͠Ҝ��ʁѦǅ́ť�ΨȒѡ֚ͿÙ͵9

ʁ�eˮǋѡҜ�UŊˍ͹͵�жӂɫaҰѶ©ˮƀ>
ЬºÂ˧ť25�͵͠

ҜO̥Ѷχ͵ʽ͵�Ӹe͠Ҝ͵́й�ůĠҠɻ%́ť˧ťϐϥ�̧2̥6

�͵'ů26�͢ɲʘɪ͵ĀկíҬĠɲԦ̆
2̥˧ť�>×
2ƎʈǴOȂ

                                                
25 Pćȅɽ�˾ͨǅY͙̪�ɸʫ13ǲʫ2ϚʫfȄ
ʫ14ǲʫ2ϚʫgȄ
ʫ15ǲʫ1ϚʫhȄ
ʫ22ǲʫ1Ϛ
ɸ̪ě´=�˵¤«țě�automated decision-making��LɃȡ̪#ɦ͇�θǋ=�Ίŋ]̪ʲzȬɸ7
ʾ�͌º̩ʫ,ʩɸ͉ǐ� 

26 ̵ͨēɩǝ­��automated�
�autonomous�=¼�algorithmic��]ɦ͇	automatedƉƛȪ〉ɃɅ3
Ƀ7y�Nʝř˵̛ΑLɸŹŠ
autonomous�ǒǟ3ɃƳƤǿä
《algorithmic�ǒȕͼþɸǹű�Ä
̨țě ǟNɦ�ʝř´ĸ#�See Maja Brkan & Grégory Bonnet, Legal and Technical Feasibility of the 

GDPR’s Quest for Explanation of Algorithmic Decisions: of Black Boxes, White Boxes and Fata Morganas, 11 EUR. 
J. RISK REGUL. 18, 23-24 (2020). 
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˧ť�͵ƒ֚ͫėˑ
ЬºÂ˧ť��Ҝſ�Ƚӱ͵ʁϖώ͢2ƎʈǴqȂ

͵˧ť֚Е̧2̥6��ȄДʁ2ճqȂ˧ť͵ǫǀ� 

ˑњѠ͞͵Āկʁ֚NҨ
2̥6��͔֞џ?Ӈ2ճƳε͵ЬºÂ˧

ťϐϥ��֚Áȥ̥ɩ�Ž͵2̥˧ť֚UŊ֜̓σˮ͵ճĦȷÚ�ӂɫ͵

Ԑɏаʽό�ϐϥ͵ңʨ�ʘɪȊҨ͵
̧2̥6��ȩ͵ʁ֚ƔϦšȂ҅

ϳ�ːĠS͠͵ЬºÂ˧ťϐϥ֚�źɲɯ͵ʭU'ů͟�ϡʡЭϡʡ͔ů

�ͳ͞ˮǋɢʡ³>ǿ͠͵ԄΧ�֚2ճ˧ťД�〉ʐˆ¡ȄЋ¼ůӆűѸ

ЬºÂϐϥԂσϡʡŋԌаí֚;—ŶЬºÂϐϥ͵ϡʡ�ͬɲ;—ͳ͔͞

ů�ˮǋɢʡ͵ěŪ˧ť͵ǫǀ֚Е՟ȩ˻ªӱЬºÂ˧ťϐϥƳεՇ˙�֚

2ճƎΧƘȊOȂ͵ĺĺżż͵˧ť� 

ϧ�Ȋӱ֚ʘɪӵԄ
ЬºÂ˧ť�ӸeźҶӾџχĜ͵Հť֚ՀϷ҄

ҥʽ͵Ġɲϖώ¡͠ӂɫԻЛǢ͵˧ťɱƴа2ճ˧ťʐNΨƒͫ� 
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1.3 名詞定義 

O̥�ψ҄ҥ
Ȓѡаˮǋ֘technology and law֙27�Ի[͵ҥɪ֚оѳ

ϏΓ͵źɲ΢Ȓ͵S͠Ӿџˮǋҏ{֚��%ǖթʋӾ�˒͵Ҡɻ΢Ȓ͵�

˽�ˑњѳȩ�͵ʁ֚>�źɲ
2ƎʈǴ��˽͵Ҡɻ֚Ŷ�ʎԄƧ͵Վ

�ĠˑΨȒѡŊNǀȂ͵֚ЕʎŶԣǕɟĠӸ+ȒѡĠǿ͠�ʎ͟͞NΨϡ

ʡ� 

2ƎʈǴ�Ҝ˯ȩ��>
2ճǠǬ�̥ʾɕźҶ͵èΨ΢ȒĎҒ֚ė

ˑ��՟ȩ˻́ť͵΢Ȓ֚x̥΢ȒҊ҂͵́ťͽʽ�28>ͳƈ2ƎʈǴ͵ɱ

ƴ>×ʂƣO̥Ä�ʽ֚̌Ġ̓Ӿ�ã>Ä�̥�eʂʕ29֜ν�˰͵2Ǝʈ

ǴȊȩ˻͵ʁ�ՖƟ<£�ՖƟ<�ʕԹ>Ѷ©̥ĪΖ͵2ƎʈǴ֝ν(˰

͵2ƎʈǴ©ʁ�ՖƟ<Э5>ӂɫ̥ĪΖ͵2ƎʈǴ֝Еν�˰2ƎʈǴ

©>ͳƈ�ʐ͍εǠГЦ±͵
ӹ͠2ƎʈǴ֘Artificial General Intelligence, 

AGI֙�O̥ͽʽ�ν�˰2ƎʈǴė̥ĺԥ΋ҬǀƴÂ͵ĘՔ>×ՠź͔ů

ĸҲ͵zę֚ƔϦӶ̕ШՓŝͥ͵҄ҥźҶ֝Еν�˰2ƎʈǴͽªxˏɲ

҄ҥ͵Շ˙֚Ġůә�ž̧ӟαΎ͵ɮ͎�ĠˑͳƈЧϣ��֚ʘɪ҄ҥ͵

źҶÍʁъК̨ɲν(˰2ƎʈǴȊͳ͞͵ǿ̵͠ү�>�ϊĊ͵Ҡɻν�

˰2ƎʈǴ£ν(˰2ƎʈǴ͵ͳƈ֚>×ν(˰2ƎʈǴĠǿ͠ʎ͟͞͵

ϡʡ� 

ҖҠǏլ֚ӂ҃΢ŝͥ�;>TЮ±΍ίŊNӵԄ՘ЩÚ<2Щ�ν�

˰2ƎʈǴ͵ͳƈ֚ʁ>
΋Ҭ�̥ϐϥʩǕ͵Ԃσϡʻ֚Ŷ́ťիħ͵΋

                                                
27 �Technology��͇î˸ɀ Ǆ͇ø�ˆŅ=�ʙ，�ʟ#�ɇ《Ί]˟͗ǒÎΙ�Å=�ǆΦ�ɟɧî

ǋ Ǆɸ�ʙ，��̾�ģ©Ï�ʙē�˹�，̜�|]ŻȬ�《î̆Ǆ͇ø�ɸʙ，ƛɸį�ǒ

�Science and Technology��ƪ̲#�technology�ģȕͼgÍ�，̜�ɸŻų�Ί]Đʅɸ͈ɦ�ģǝ

ΌƂĩ，̜LɃʙēɸˁǪ�ȱȭ�，̜ɒ�˹�ʉ͕�|〉#ηɸθU�èȉ�ǤǄîNɦtechnology

�͇Ǔ�ɾΪɹ=�，̜�ʟ#� 
28 3ļǖžɸǹűÅ=ȸȴ˶1950ŊAllen TuringƉƩ�ɸ�ìϒȳ̀�Turing Test��=̰țǿäǒÎ˰ų
〈
�ǟǖžɸÜϟ�《�3ļǖž�Artificial Intelligence���͇��ǒɧJohn McCarthyǋ1956Ŋ8Ǟ
ɸDartmouthǝ͘ ¡=Ʃ���ĩ3ļǖžě˜Ƀ�ɦ=̥Ό�ǖžɸʙē，̜� the science and 
engineering of making intelligent machine���see Stan Franklin, History, motivation, and core themes, in THE 

CAMBRIDGE HANDBOOK OF ARTIFITIAL INTELLIGENCE 18 (Keith Frankish & Willaim M. Ramsey eds., 2014). 
29  ǄȡēǄɚīǋ3ļǖžɸȹΏÅº̩΢Ǆ˩��Ƭ̼18�ϙ139-143
John Launchbury, A DARPA 

Perspective on Artificial Intelligence, ogy.de/nh5g (last visited: Jul. 16, 2021). 
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ҬӦɁȂɩŝ�ƴ֚�Є�ϐϥ��� 30S͠ДŶeʭЄɲ
΋Ҭ̥ĪΖ

֘knowledge-based֙�֘ȄΩ̥>
Ѷ©̥ĪΖ֘rule-based֙�֙͵̓σˮ

�³ӺԂσ͵ԄΧЕǎ�ϡʡ�ˑΨʾĦĠͳƈ�֚Տ̩ʐɢ͵ȾÇԂσ͵

ӺƧ֚I2ճ΋Ҭ͵˷̡>×ĸҲӻȂˑΨ̓σˮĠS͠�͵YՀ� 

FՊъϪՈϪӗ͵�͔�e2ӂɫÚǎ͵ĘՔǢԿL֚՘Щӂ҃΢ŝͥ

ÍԸŏͳƈ>
ӂɫ̥ĪΖ֘data-based֙�Ȅ
ӂɫփº֘data-driven֙�

͵ν(˰2ƎʈǴ�ЕӮʕˮɠ�Ιʎŝ̯̦ͥ҄ҥ͵
̓σˮ31�֚Í̥ˑ

ΨճĦ͵2ƎʈǴ�ƀůՈЕҀ֚ν(˰2ƎʈǴ�͵̓σˮYՀȐ�ӂɫ

аӂɫ�ԹԻЛǢ֘correlation֙Ȅʾƴ֘pattern֙͵ճĦ32�ӵԄ̓σˮ֚

�ʟӂɫаӂɫ�Թ2ճ̧ˮŮѺ͵ԻЛǢ֚�Ӿ�˒͵³>ǿ͠�їïɲ

ӸΨǿ͠ɱƴ͵͖ǝʁ֚'ů�ԹŚĠ�ť͵ԻЛǢ>×Ѷǋ֚ЕӸ+Ѷǋ

ʎԣѯ͵�͔֝о¡͠Ӹ+Ѷǋ֚Íã͠ɲʗT'@͵�ɰ>×ժ̉�ӸΨ

ѳ˥˂đ
�ºŝЏ��
ȾÚ�ӂɫ�ԹԻЛǢ͵ɱƴ֚ѩΩ̥
˂đŝ

Џ��33Ϳӟɲ
>Ѷ©̥ĪΖ�͵ν�˰2ƎʈǴʁŶӂɫӥ�ƔϦ΋ǩ͵

�ƴ��͎ǎϡʡ֚>˂đŝЏ̥ĪΖ͵ν(˰2ƎʈǴ֚©ʁЬԄǈ͵ʭ

U��ȾÚ��ƴ֚͠>ǿ:ʗT͵'ů� 

Ġǿ͠�֚ͽª͵ĥĢb@өҬ�ԩџɟӀаí�ҜդөҬ�ĝyөҬ

οȒѡ֚ĺĸʁ>˂đŝЏO̥ǿ͠ɱƴ�ЕˮŝͥͽªȊ҄ҥ͵̓σˮ�

2ƎʈǴτ¤̵ү֚UŊ2ƎʈǴãЦ͟͞͵˔Ѹ͔Ҷ֚ÍʁК̨ɲөҚӂ

ɫԹԻЛǢ͵˂đŝЏȊ͞�34 

                                                
30 See Reuben Binns, Algorithmic Accountability and Public Reason, 31 PHIL. & TECH. 543, 545 (2017). 
31 ɝ6ȡēɩ̶͍ɸȹʰȡ˹ȹʰȡî̵ͨʙēɩ·ĊɸŻ˜Ŀˆǟ/Ŭɸgϋ�î̵ͨēɩ��Ɖ͑ɸȹ
ʰȡ��zȬϔŅàʺ�Uƛ	̑ɧͿyɓěɸ̨Ț�input��《˰ýŪ��ěɸˁǪ�output��=̰
țƉ̹ě@¦ɸǃē~ř�《�μě@¦ɃK�See ETHEM ALPAYDIN, INTRODUCTION TO MACHINE LEARNING 
2 (3 ed. 2014). Ɖ=ǤǄ͆Ƀ=ȹʰȡʟÔ3ļǖžǒ�]�ĀʵȵɸƨΆ� 

32 See Karen Yeung, Algorithmic regulation: A critical interrogation, 12 REGUL. GOV. 505, 505 (2018). 
33 See ALPAYDIN, supra note 31, at 2. 
34 See, e.g., Solon Barocas & Andrew D. Selbst, Big Data's Disparate Impact, 104 CALIF. L. REV. 671 (2016); Anupam 

Chander, The Racist Algorithm 115 MICH. L. REV. 1023 (2016); Talia B. Gillis & Jann L. Spiess, Big Data and 

Discrimination, 86 U. CHI. L. REV. 459 (2019); Pauline T. Kim, Data-Driven Discrimination at Work, 58 WM. & 

MARY L. REV. 857 (2017); Sandra G. Mayson, Bias In, Bias Out, 128 YALE L. J. 2218 (2019); Anya E.R. Prince & 
Daniel Schwarcz, Proxy Discrimination in the Age of Artificial Intelligence and Big Data, 105 IOWA L. REV. 1257 
(2020); Aziz Z. Huq, Racial Equity in Algorithmic Criminal Justice, 68 DUKE L.J. 1043 (2018). 
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ν(˰2ƎʈǴՏ̩Ġ͖ҥ>×͔ůՠ�͵҄ҥН¾Ŋɷ�Ļ֚I�Ġ


ʈǴ�͵�˽�7�ʐʘӆ͵ЁՄ̧֜ˮƳεėʡԻ[֘causality֙�ėʡ

Ի[͵Ƴε֚ǖթӵԄȨЀ͵ѼŮ֚ͳ͔ѶǋɝҲ͵ėϙ֝ӵԄ�º6�ң

ɧėϙ͵ͳ͞Ѯӻժʕ͵ϡʡ֚ʍϟӵԄǬy͵Ц±TǠϚо́ťėϙ〉ʐ

ңɧźɲժʕϡʡͳ͞NΨǆե�35>ӂɫԻЛǢ̥ĪΖ͵ν(˰2ƎʈǴ֚

ͽªxЦӵԄȨЀ͵ѼŮͳ͔ãЦ\ȂѶǋɝҲ͵ėϙ֚Е〉ʐӨˮ6�Ԃ

OԄΧ�քҫȄӵԄǠϚƳεӌėʡ͖ҥ֝ėЕ֚ν(˰2ƎʈǴ#〉ʐӨ

ˮԇȂ2ճʈǴ͵ΧƧ��Ԅν(˰2ƎʈǴ͵ʘӆЁՄ֚��ŌΗʘҥɪ

͵ҥӱ֚ė̥ʘɪ͵ĀկíҬĠɲԦ̆vϥ>2ճʈǴ̥ԣǕ͵�ԛԶ֚ʁ

íʐãЦ—ϕν(˰2ƎʈǴO̥A¼Ĩџ͵Ǝ�� 

оѳźɲν(˰2ƎʈǴӾџʋҘϝ͵�ʟ֚ս�ѳԦ̆˂đŝЏ͵�

˽�Ġ�ճ�֚WɔŝЏ͵ɱƴ֚�ѳã�̥>��ΨճĦ֜�ʟ2̥'�

ťЋ֘label֙ӂɫȊ<Ѧí˽�ЬџŝЏӂɫ́ǒ֘feature֙аí˽Ի[�

ͻ·ƴŝЏ֘supervised learning֙��ʟӂɫ́ǒ�ԹԻ[�՟ͻ·ƴŝЏ

֘unsupervised learning֙>×ҳ˂đа͛ıЬџ)º�ӵԄĖռ͵ɱƴӾџ

ҒԭŝЏ֚Ǐ)ºԄΧ�ӵԄÚǎĖռ͵ƻÂƴŝЏ֘ reinforcement 

learning֙�36 

Ġǿ͠ɱƴ�֚ͻ·ƴŝЏ²Ц�ѳĠЏǎ'@͵Ѷǋ֚�ŶˑѶǋǿ

͠ɲɯ͵ǫ」�OȂժ̉֘Ӿџ�ճ֚֙ǿ͠իħÁȥƕĮ�͵Т{Ȅȉ{

ժE�ҜդөҚ�ĥĢԜ@…ο�ŞЦǀį̥�ճ͵A¼�37ͻ·ƴŝЏ˧ť

ӟϏ֚̌I?Ӈĺԥ'ª2Ǝźɲӂɫ͵њ͖�Ϳӟɲͻ·ƴŝЏ͵ͽ͵Ġ

ɲԦ̆�êҲէźɲϡʡ͵ǆեΧƧֈL֚՟ͻ·ƴŝЏ²ЦĠɲԦ̆�ê

Ҳէ�Թ͵Ի[ֈL̥֚ӂɫЊаӂɫЊ�Թ͵Ի[OȂÄ�֚�ť́ťӂ

ɫƋɲ A ӂɫЊȄ B ӂɫЊ֚ǿ͠իħÁȥӈ̾Ϫӗ�Ȼђӈҿÿú֘́ť

˺ӁʾƴƋɲ A ճĦ˺ӁДȄ B ճĦ˺ӁД֙�Ԉθџ̥͵ͳ͔֘́ťџ̥

                                                
35 See generally JUDEA PEARL & DANA MACKENZIE, THE BOOK OF WHY: THE NEW SCIENCE OF CAUSE AND EFFECT 

2018). 
36 See CHRISTOPHER M. BISHOP, PATTERN RECOGNITION AND MACHINE LEARNING 2-3(1 ed. 2006). 
37 See Jamie Berryhill, et al., Hello, World: Artificial Intelligence and its Use in the Public Sector 48-51 (OECD 

Working Papers on Public Governance), available at: ogy.de/v9ie. 
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ʾƴƋɲʐǏ'Ԉθџ̥ДȨ̏Ǐ'Ԉθџ̥Д̧֙Ǐ'Ԉθџ̥Д�38՟ͻ

·ƴŝЏ͵~֓Ġɲ̧Ƭ'ªźɲӂɫӾџ2̥͵ʽ֚҇��ã>ŮѺ2ճ

̧ˮөҚ͵ԻЛǢ֝I�Ё֓Ġɲо̧ӑĹĺ͵҅ϳӂɫʂŶ�ĹϏ֚̌�

́ǒоĲ³֚ӂɫЊаӂɫЊ͵Ի[ŶҲ͵ͿͬѯՑ�ӵԄа͛ıӾџҒԭ

ŝЏ͵ƻÂƴŝЏ֚ЦĹǏ'ѯՑ͵A¼̩֚Е�?Ӈʋĺԥ͵҅ϳӂɫ֚

ͿԻ͵ǿ͠UŊЬցӛ͵Ըͳ�Alpha go >×˂đ2͵ѮO�39 

>�Իɲ˂đŝЏ͵�ճɱƴ֚�ѳʁĪɲǿ͠
Ȓѡ�ƒͫȊ͞�ϸ

̩Ӹʿ͵�ճɱƴ֚ã>ҳ��ʐͿԻ΋Ҭ͵2֚ǊǜӺ͵ȳɂ�êիħ�

Ȋǿ͠͵˂đŝЏȒѡճĦ֝IӸΨ�ճɱƴ֚ė̥�ʗъ΃ɲ́ťŝЏɱ

ƴĠΙʎ�͵íЋ֚ėˑӸϠȒѡ�͵�ճ֚źɲˮŝ�ʟ͵ͽ͵ƜµʐՀ� 

ͿӟɲӸΨȒѡ͵�ճ֚ԙɪМ→ȱźɲ˂đŝЏĠΙʎ�͵Ц±֚ʐ

Ӿ�˒͵ѼŮ>×�ճ�ԙ→ȱźɲ˂đŝЏ͵ǿ͠˖ϕ�%�ΨʩǕЦ±֚

Ӹ�ΨЦ±� ʁ֜
ѯѮʾB֘ emulation֙�а
ͳȵӂɫԹԻЛǢ

֘association discovery֙��40ѯѮʾBЦ±ȩ͵ʁ˂đŝЏ>
Лϡ�Ћ

֘connectionism֙�̥Ð͖֚ǏĺԥɶŚ͵�ªʭU�֚Ȑ��ѯѮӸ+ʭ

U��͵ЛϡԻ[֚ԇ£ʾB2ճџ̥ͽʽ͵ԂOɱƴ�41ӸΨЦ±͵Ԃ֚͠

χĜǏ2ճӚևºO�Қ΋Ǡϩ�΋Ҭϐϥ͝Э£˧ςџº֚ԝʐǿ͠͵ΰ

Թ֚Ĳ³ͿԻԂ͠͵ɢ͐�ͿӟɲѯѮʾBЦ±֚˂đŝЏ͵àķ�eʩǕ

Ц±ʁ
ͳȵӂɫԹԻЛǢ�֚ӵԄԣɯƳεӂɫ͵�ճ֘clustering֚֙Ġ

Ιʎ�Ƅԛ͵Ȣƈ2ճɶʐ΋Ҭ͵ԕͥ�42Ġǿ͠�֚ͳȵӂɫԹԻЛǢ͵Ц

±֚ЦĹ͠ɲ
ժ̉�͵A¼��֚ĠėʡԻ[ӟԋȄД�̆ʵʐ̧ėʡԻ

[͵�'@�Թ֚ƳεԻЛǢ֚>VΙʎèΨA¼͵ՙ˥�43 

ԙ→ȱ͵ѼŮ>×�ճ֚Ŷ˂đŝЏĠΙʎ�͵һ͏>×Ц±q%ϏΓ

͵Ӽϡ�ʘɪ>�͵ҥӱ֚ŶεĪɲӸe�ճ֚Ӿ�˒Ըƈ֚Ӿџˮǋ�ʟ�

                                                
38 Id. at 51-53. 
39 Id. 
40 ΢Ǆ˩��Ƭ̼23�ϙ2� 
41 ΢Ǆ˩��Ƭ̼15�ϙ3� 
42 ΢Ǆ˩��Ƭ̼15�ϙ5-6� 
43 ΢Ǆ˩��Ƭ̼15�ϙ6� 
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ϏΓ͵TҠ֚ʘɪſ�ŶК̨ɲ�ʐʾBЦ±͵2ƎʈǴ֚Ԧ̆ʁíЦĹӵ

ԄˑΨɱƴǏ'Ԍ͠ˮǋ͵A¼�Wɔʘɪªӱźɲ
ЬºÂ˧ť�͵ťЋ֚


>Ƒԥӂɫ̥ĪΖ��
ӵԄ̓σˮ�ʟӂɫ�Թ͵Ի[��
̧2̥ů

ӆ͵6��͵�éǒ֚ЦĹȴՂ%2ճ͵ǆե֚Ӿ�˒͵К̨ɲė̥S͠

˂đŝЏȊ͟͞͵ϡʡ� 
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1.4 本文論點 

ʘҥɪ͵ҥ֓Ŋ�֜?ß�~¸���Ô�Ňßæ#GŠxÙÔz±

�®�v���Ô�ŇßŠ�ÙÔ^�,Ã`�TĤþđ·Ä"�æ�âŠ

��Ô�æĆł�^ÍŠ5ňŏĘ �~¸�æ°���Ô�Ňßæ#GŠ

xĖ�ÔæÔÒKB¼�Úħ� 

>�͵ҥ֓�՟š�͵Ŷ2ƎʈǴΞϢɲ�ԛԶԌ͠ˮǋ�OȂ˧ťA

¼ķ֚Еʁ̥2ƎʈǴĠªӱA¼͵ǿ͠�³�%оƝ͵Հ¤�оŶ>�͵

ҥ֓�ևщůɲý@�Î֚ʘɪҚ̥xʐĠ
�Ø�2�͵ʮ@�֚�ԛԶ

S͠2ƎʈǴǏ'Ԍ͠ˮǋ͵A¼ʂ֚ɱμéǺˮˮ》Ð©͵ѳ˥�ȊҨ͵


2̥6��֚ȩ͵ʁϩȨ�ԛԶĠԌ͠ˮǋ͵A¼ʂ֚
2ճ�O̥ˮǋ

Ԍ͠͵�և֚2ƎʈǴáЦʁӡµ͵ѽй֚ȄĠūҋS͠2ƎʈǴǏ'Ԍ͠

ˮǋ͵ǫ」�֚Γa2ճЦĹ6�2ƎʈǴ͵ԂOԄΧ�֚ȻБ2ƎʈǴ͵

˧ť�2̥6�O̥�Ψτ¤͵ȼɳ֚Ղ%ϩȨ%2ճO̥˧ςД͵͔͆ķ֚

êʂ#ѳ˥2ƎʈǴĠ�ԛԶ͵˧ςԄΧ��֚xЦ>ӡµ�uK͵ K³

>ŚĠ�ˑķ̥֚%Γa2̥6�͵ͽ͵ЦĹů͔֚ʘɪ�ƺǖթƳε>


ĭĩœÎæŊģĻĪ�̥…՛źҶ͵ӵɻˮ¤ʬʢ֚S֘2ճ֙˧ςДЦ

ĹӵԄӸ+ӂ҃�ɰeʭ�ʁí—Û2ƎʈǴ͵ӡµ� 

ˑњǖթȩ�͵ʁ֚ʘɪ͵ҥ֓�ҏ{ϡʡ�τ¤�ƺʁǏ͖ҥ͵Ѽ֓

�ͳ֚ȝҶ͵҄ҥ˂đŝЏ͵Ц±ͳɄ£
ʷЮ�͵ʂi֚ˮŝǿŊNĖǿ

͵ҥӱ�44 

Iʘɪ͵΍ίĀկž̧ˮ�ՠǢ͵њ͖2ƎʈǴ͵ˮǋĀկ�ʘɪҚ̥֚

оѳšɧ͵Ԧ̆˂đŝЏĠ́ťA¼Ԃ͠͵ˮǋĀկ֚WƣǖթǠГ͵Āկ

Ŋ�֜ 

ZŚ
šÇ[nĊ�¶U�ē±Ûq#G�E �ß֞ 

ZŚ�šÇ[nĊ��i$�`Ûq#G�E ńß֞ 

ZŚ�š8¼�$õXĽ�æÇ[nĊ�ēf`Ûq#G��E ńßţ�

                                                
44 ƪ̲#�ćǪàʺ=ɝ̛，̜�ɸ3ļǖžLɃ̶͍ī͟��˾ģěȡīǋ3ϢΙɦȡŦƉ̹�ɸ͊ͤƧ
ǌ�İĿˆͲ=̖ɟ3ļǖžɸƁɦÜϟ�(ǒèɃǤǄ̹źɸ̶͍ī͟ǒ˰�ɵƭ�Ƿ˷ɸ3ļǖž�
ǭ/ģěȡŦɸɩˊİȝǟ΂ȡǟƾɸ̖ɟ3ļǖžƉńOɸÜϟ�《ŰϛćǤǄ�˾ūɟ͍ɸĶȂ�ɵ
¡=̶͍� 
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Ӹ�eĀկǇˑ͂Ӽ�)Ϳǆե֚�Ͷ�ʐԣѳǢ�ȝҶ͵TҠ֚�eA¼

ĠΙʎ�͵ʘӆ>×ԣѳǢ֚˧ť%˂đŝЏʁíЦĹԂ͠ɲ́ťA¼��֚

>×˂đŝЏ͵ǿ͠ɱƴ֝ЕĪɲªӱҥӱȊ͞͵ǿ͠ɱƴ֚Ö>�ʐ́ť

úӆ͵˂đŝЏ̥ªȾ�Āկ�Āկ͵Ԧ֚̆ǖթŶѶχ�˽ǀį̥Ца΢

Ȓ͔ů—Ӝ͵ɠς֚�xՙѳˮǋτ¤Ѷχ͵Ƴʻ֚#ǖթѸ͔ů�͵Ȓѡ

�˽ͳƈͿǿңɧ� 

ʘҥɪĠҥӱ�xъ΃ɲĀկ�>×Āկ(֚�ʗњ͖Āկ��ξДҚ

̥Ӹʿ͵Āկͥťʁːͬ͵�O̥�ʘЯ̢ˮŝՁ΍ί͞ȊɌŲ͵ҥɪ֚ʘ

ɪҊť͵Ժұа҄ҥźҶſ�ʁЯ̢͵ұД>×Я̢͵ɠƦ�Ѧՠ�֚ȃě

�ԛԶĠ2ƎʈǴ͵ͳƈ�Տ̩7Ġӌ˒Շ˙֚IĠäՠ�ːŊ̣Ŋх͵ǜ

Ӻͳƈ֚�Ӷ̕ԸŏӵԄ2ƎʈǴӡµͿԻA¼͵Ĩџ�45ѼŮȃěͳƈ�͵

2ƎʈǴճĦ֚ĸƋɲĝyөҬ͵ճĦ֚žʗԸŏͳƈ£ɪřȸ»�ǏԄǈ

ɪř͵˧ť�ȐŹԻЛ�³>ǿ͠͵ճĦ�ėˑ֚ʘɪȊ҄ҥ͵
ӵԄ˂đ

ŝЏǏ'ˮǋԌ͠͵A¼�֚Ġͽª͵ʂΰФʆ�֚7̩ʁʗTƴ�ėˑ֚

ͿӟɲĀկ�֚ʘɪӵԄԦ̆Āկ�аĀկ(֚ĠˑʂЦĹ�˒͵̥2Ǝʈ

Ǵ΢ȒǀįʗTͳƈ͵ɱì� 

  

                                                
45 º̩	Ǜŷ̊��AIŢp΃͕�¡Ʌ3ǿʤƕ� Æ¬
ϭυ15ͶÁĖ{�Ǩ�ʁ)ɇ����』Ëõ��

2021Ŋ9Ǟ3Ǎ�ogy.de/1181�ǜŧȿ̭Ǎ	2021Ŋ9Ǟ22Ǎ�
̝ɤʗ�Τ��jYͨǅ3ļǖžƁɦʋ
̶ǝ6ɼþ˻̛�ĵɝAIʙ，ƁɦƂǪ��2020Ŋ10Ǟ27Ǎ�ogy.de/dugm�ǜŧȿ̭Ǎ	2021Ŋ9Ǟ22
Ǎ�
�Ţp΃͕˵¤Ƒ�Æ²̹˘AI�ä ˰ƫ�ǣƈÁ˗〉���˵ɧǓõ��2021Ŋ6Ǟ23Ǎ�
ogy.de/s4rt�ǜŧȿ̭Ǎ	2021Ŋ9Ǟ22Ǎ�
Ēþ5��κɯ�ǈˁËAI3ļǖž� ɊŢprkȷ
ɯ͋
ϕϕ\����˸ɀĆǈ『��2021Ŋ6Ǟ22Ǎ�ogy.de/ct88�ǜŧȿ̭Ǎ	2021Ŋ9Ǟ22Ǎ�� 
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1.5 本文架構 

̥Ҡɻªӱ͵ҥ֓>×ůՈ͵τ¤ȼɳ֚ʘɪ͵ʢʻŠȴŊ��ս�֚

ʘɪŶɲν(θ�֚ǏůՈ͵τ¤ȼɳ�ͳ֚Ҡɻ3֏ʁ
2̥6��֚�

�Ԧ̆ӸΨτ¤ȼɳФǌ͵'ů�ɰ��Ȋ>Ǐ�և͵
2̥6��τ¤ȼ

ɳ�ͳ͖֚͢ĠɲӸΨτ¤ȼɳʁӮʕĠŝͥ�Û£ư˯҄ҥ�Ġ˟ӟˮ

֘ˍ͹�жӂɫaҰѶ©֙�ѩ:ҧůә͵ůՈ͵τ¤ȼɳ�Iʁ֚ÍZӸ

Ψτ¤ȼɳÛ£ƻ̦͵Ի˱֚ɪ͏�źɲӸΨ͵τ¤ȼɳФǌ͵'ů�ɰί

η̥N�ʁí�ʐːͬǢ֚Ё!҄ҥ�ėˑ֚ʘɪŶ>ˍ͹ˮ�źɲ
2̥

6��͵¤Ƨůә֚�ʟӸΨτ¤ȼɳ͵�˽�Ġ͔ů�ǿŊNɒO>×Ԧ

̆ӸeѶχФǌ͵'ů�ɰίη̥N� 

їïɲ
2̥6��τ¤ȼɳФǌʍԣѳ͵Ѷχí˽ʁ
2ճа2Ǝʈ

ǴʐȊ�ê�֚ЕӸΨτ¤ȼɳ͵ːͬǢ֚ſ�Ú˧ɲӸeѶχí˽ʁíː

Γ�ʘɪŶɲν�θ�֚К̨�ʟ2ƎʈǴӾџԌ͠ˮǋ�OȂ˧ť͵A¼

ʂ֚а2ճʁí�ʐƒ֚ͫ>Ԧ̆ªӱ͵τ¤ȼɳʁí�ʐːͬǢ�͢ɲ͔

џ͵ˮǋϐϥʁ>
2ճ�Ԍ͠ˮǋ̥ªȾ³>Ƴε֚ėˑvϥĪΖˮŝ�

źɲ
ˮǋԌ͠͵�˽�͵҄ҥ֚ÍʁεĪɲ2ճԌ͠ˮǋǿ�ʐ͵́йӾ

џҥӱ�ʘɪŶ>ĪΖˮŝ�źɲ
ˮǋԌ͠͵�˽�O̥Ī֚̌а2Ǝʈ

ǴԌ͠ˮǋ͵ԄΧӾџ˟ӟ֚>Ҡɻ2ƎʈǴӾџԌ͠ˮǋOȂ˧ťŶźɲ

͔џ͵ˮǋϐϥӻȂ͵ǆե�͢ɲʘɪ͵ͽ͵�ĠϟƄǢ͵Ėρ
ˮǋ͵�

˽ίη̥N�͵Քկ֚xĠɲԦ̆2ƎʈǴԌ͠ˮǋа2ճԌ͠ˮǋ͵ƒ֚ͫ

ėˑʘɪŶ>ˮŝͥź
ǿŊNԌ͠ˮǋ�͵҄ҥ�ȊǀȂ͵ͿԻԣѳ�Ҭ

O̥ĪΖ֚ɔ>�ʟ2ƎʈǴĠԂO�źɲˮŝȊӻȂ͵ǆե֚>̑ӑʘɪ

ҥҫ�͵ՙѳ�ӵԄʘθ͵�ʟ֚ʘɪŶȩ�2ƎʈǴа2ճĠӾџˮǋԌ

͠�֚ŚĠъ�eƒͫ֜��̧ˮԨźɯ͵ʭ@ճĦǏ'ˮǋԌ֝͠(�̧

ˮėǿeʭ�Թ͵ƒ֚ͫǏ'ˮǋ͵Ѐӻ� 

ĠȽӱǢ͵�ʟ2ƎʈǴа2ճĠǏ'Ԍ͠ˮǋA¼͵ƒͫǌ֚ʘɪŶ

ɲνĕθ�Ӿ�˒>ǺˮO̥ĪΖ֚ѶχǢ͵�ʟӸ�eƒͫĠǺˮ�ǿŊ

Nҏ{֚��Ӿ�˒ҠɻɠƦĠNΨʮ@��ɱЦĹé Ǻˮѳ˥͵S͠2

ƎʈǴ֚>Ǐ'Ԍ͠ˮǋ�qȂ˧ť͵A¼�ĠƳε%ˮǋЀӻĠǺˮˮ》
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Ð©�͵ԣѳǢǌ֚ʘɪ>ˑO̥Ī֚̌�ɱՠŶ˄Ѹ2ƎʈǴʁíʐ�͠

μéªӱѳ˥͵UķÐė֚à�ɱՠ�ʟ
2̥6��Ġůә�֚ŊNЦĹ

S�ԛԶĠS͠ЬºÂ΢ȒʂêʂμéǺˮ͵ѳ˥֚>�և͵Ƴε�ԛԶS

͠ЬºÂ΢Ȓ͵ːͬǢʮ@�̥ʐɢ͵щů
2̥6��͵ͽ͵֚ʘɪ�ƺ

ǿ…՛
Ҋ҂Շ˙͵ԣѳӂ҃��ӸΨ>Ҋ҂Շ˙͵èΨ2̥�ɰO̥ӵɻ

źҶ͵…՛ȋ˙֚ЦĹʐɢÉµ�ԛԶ�͵ˮǋԌ͠Д֚ҏEʁíȻБȄϩ

Ȩ2ƎʈǴ͵Ƴү֚μé2̥6�͵ͽ͵� 

ǖթȩ�͵ʁ֚͢ɲʘɪʁ>2ƎʈǴɲ�ԛԶ�͵τ¤ĪΖ͖ҥ̥҄

ҥ͵źҶ֚΍ί͵ͽ͵�ѳĠɲȾ�V͔ůѶχƳʻ͵ĪΖ�ėˑ֚�և͵

ѶχǿҗŊNҊ҂©՟ʘɪ҄ҥ͵ԣ֓�ʘɪxɲǖѳ͵χĜ�֚Ȍźɲϝ

ԛ͵ѶχҊ҂³>Ҡɻ� 
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第二章  

「人為介入 的內涵 

ʘθ͵΍ίͽ͵Ġɲ�ʟʘɪ�ƺȊȷÚ͵
2̥6��τ¤ȼɳ͵�

˽֚>×їѕɲӸΨτ¤ȼɳФǌ͵Ѷχí˽ίη̥N� 

Ġν�θ�֚ʘɪȩ�2ƎʈǴ͵ͳƈͽ͵ĠɲÚ<2ճ֝Ġˮǋ͵ի

ħ�֚ſ�ӵԄЬºÂ˧ťÚ<2ճԌ͠ˮǋȊOȂ͵˧ť�ƵҔ͵ʁ֚�

ŽŝД͵kү֚>×ҧĸěՈԨźЬºÂ˧ť͵τ¤ʢʻ�֚ÙЕȷÚ
2

̥6��͵τ¤ȼɳ֚O̥Ԓ�ЬºÂ˧ťͳ͞wũ͵ȋ˙�ίη
2̥6

��ȩ͵ʁ3֏֞ЦĹԇȂNΨЬºÂ˧ťτ¤͵ͽ͵֞ 

ʘθŶɲ 2.1 �Ҡɻ2̥6�͵�˽�ʘɪŶҠɻ2̥6�͵ʹǝ�Ġů

ә�͵�êʿǱ֚��Ӿ�˒Ҡɻ2̥6�ĠůՈ�ŊNа2ƎʈǴӾџ)

º� 

ĠԦ̆2̥˧ťа2̥6�͵�˽ǌ֚ʘθŶɲ 2.2 >ˍ͹�жӂɫaҰ

Ѷ©̥U֚Ҡɻˍ͹ӂɫaҰˮŊNщůӸΨτ¤ȼɳ͵ѳ˥��Ȋ>Ԑɏ

ˍ͹�жӂɫaҰѶ©O̥҄ҥʽ͵֚ÐėĠɲˍ͹�жӂɫaҰѶ©O̥

ͽªěՈԹԨźЬºÂ˧ť;—͟͞τ¤ɢ±͵ˮѶχ֚Ѷχ�ūӟ̥ϝϴ֚

��҄ҥҵŭ֚ʐµɲԦ̆2̥6�ĠůՈ�͵ɒOʿǱ�ʘɪŶȩ�֚ˍ

͹�жӂɫaҰѶ©ӵԄЬºÂ˧ťɢʡ͟͞͵ȡϢ֘ν 22 ʮν 1 է֙�'

ǌ͵2̥6�֘ν 22 ʮν 3 է֙×ӵɻˆ֘ν 13 ʮν 2 էν f ˌ�ν 14 ʮ

ν 2 էν g ˌ>×ν 15 ʮν 1 էν h ˌ֙οˮ¤ȼɳ֚ʐɢ͵щů2̥6�

͵ѳ˥� 

ĠԦ̆ˍ͹�жӂɫaҰѶ©źɲ2̥6�͵Ѷχ�˽ǌ֚ʘɪŶɲ 2.3

�ĎҒҠɻїïɲˍ͹�жӂɫaҰѶ©Фǌ͵Ѷχí˽�ʘɪŶȩ�֚ˍ

͹εˮДԨźЬºÂ˧ť>2̥6�³>τ¤͵'ů�ɰ̥֜
�ĔFHÑ

q�T±
ėæ,�Ļ­ĞÞô�Šč8¼Û>ý@æŊģ�Ţ��ĔFH

ò�æńß�ŠÖ�æ+á�ØÑqæPē�Ţ��ĔFHÑqÙÔo3O

��ØÑq�Ӹ�Ψ'ů�ɰ֚Ϳͬɲź͔џ2ճ˧ťɱƴ͵aͧ�͔͆͵



doi:10.6342/NTU202103631

~Τε˹3ļǖž�

 24 

ϩҰ֚�̥2ƎʈǴ͵S͠¯�ͥՀ�̩Е֚ӸʮͥՀ͵¯ťʁíːΓ֚7

ǖթӾ�˒͵Ԧ̆� 
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2.1 人為介入作為自動化決定的管制手段 

ЬºÂ˧ť͵ͽ͵ĠɲÚ<2ճOȂǏ'Ԍ͠ˮǋOȂ˧ť͵A¼�̩

Е̥֚%Ԓ�ЬºÂ˧ťȊӻȂ͵Āկ֚�Ψτ¤ÚǍ�ƺңɧӸΨЬºÂ

˧ťа2ճ˧ťД͵Ի[�Ҙϝ͵TҠ֚ӸΨ�ƺҚ̥ǿŶ2ճ�ՙѳƝ˻

ЬºÂ˧ťϡʡ͵Ի[֘human out of the loop֙³>ɝҲ�Ղ%š��ǎS

͠ЬºÂ΢Ȓķ֚�Ψ˟ӟșѧ͵εĮʁǿŶ
2ճ�ЄɲЬºÂ΢Ȓ͵Ԃ

OԄΧ��֚ѳ˥
2ճ�źɲʍϟ͟͞ɢʡ͵˧ť�ʐǆե±֚Е՟A͢

ЬºÂ˧ť;—͟͞ɢ±1�ưЋ͵ѾұˑΨ�ƺ֚Ղ%Áï2ճЦĹǆեʍ

ϟĊ�˧ť͵ǫǀķ֚ЬºÂ˧ťϐϥĠƳЄ��֚èΨԻɲϐϥ�˽͵Ҋ

҂˧ť#ЦÁȥĠˑΨ�ƺ��2�IʘɪˑњȊ҄ҥ͵xњ͖͉Ћ͵2ճЦ

Ĺǆեʍϟ˧ť�͢2ճaͧʍϟOȂ͵͉Ћ͵
2̥6�֘ human 

intervention֙�͵ѳ˥�3 

Ǐ˧ςДS͠2ƎʈǴ͵ɱƴTҠ֚
2̥6��͵τ¤ȼɳ� ̥�

Ψ�ê͵ɠςԐɏ�ν�ΨɠςԐɏ֚ʁŶ2ƎʈǴЄɲ˧ςԄΧ�ӡµД

͵ K֚2ƎʈǴȾVƳүϤ2ճ֚͢2ճÕГ2ƎʈǴ͵Ƴү�ūOȂʍ

ϟ͵˧ť֘human in the loop֙�ĠӸΨճĦ��֚ʍϟOȂ˧ť͵�և7г

ʁ2ճ֚�՟2ƎʈǴ�4ʘɪΩˑΨճџ̥
ӡµ2̥˧ťĦ��àķ�Ψ

ɠςԐɏ֚©ʁ>2ƎʈǴO̥˧ť͵�և֚Iaͧ2ճЦĹ6�ԂOԄΧ

                                                
1 See, e.g., Meg Leta Jones, The Right to a Human in the Loop: Political Constructions of Computer Automation and 

Personhood, 47 SOCIAL STUDIES OF SCIENCE 216, 217 (2017); Emily Berman, A Government of Laws and not of 

Machines, 87 B.C. L. REV. 1277, 1283 (2018); Frank A. Pasquale, A Rule of Persons, Not Machines: The Limits of 

Legal Automation, 87 GEO. WASH. L. REV. 1, 46-49 (2019); John Nay & Katherine J. Standburg, Generalizability: 

Machine Learning and humans-in-the-loop, in RESEARCH HANDBOOK ON BIG DATA LAW 295-300 (Roland Vogel ed. 
2021). 

2See Kiel Brennan-Marquez, Daniel Susser & Karen Levy, Strange Loops: Apparent versus Actual Human Involvement 

in Automated Decision-Making, 34 BERKELEY TECH. L.J. 745, 749-750 (2019).  
3 ξ)�3Ƀ7y�û�Ã�ʞɸƨΆǊř�Ƀ�¿3Ƀțěȁ��Ί|ʞƨΆǊřɸľɭîǋ�〉Ɖ©Ƙ
ɸʲëͼŧ〉ŗ�ξ)+wɸ3Ƀțě#û�(©Ƙ)+ŧɧ3Ϣƥ˟˵¤«țěɸÅ˰
ŧ〉oɖ˜
ɸƛȪɧ3ϢhƂțěɸŹŠ�See Aziz Z. Huq, A Right to a Human Decision, 106 VA. L. REV. 611, 620-629 
(2020). 

4 See Jake Goldenfein, Algorithmic Transparency and Decision-Making Accountability: Thought for Buying Machine 

Learning Algorithms, in CLOSER TO THE MACHINE: TECHNICAL, SOCIAL, AND LEGAL ASPECTS OF AI 48 (Sven 
Bluemmel ed. 2019); FRANK PASQUALE, NEW LAWS OF ROBOTICS: DEFENDING HUMAN EXPERTISE IN THE AGE OF AI 
3-7 (1 ed. 2020). 
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ɝҲЬºÂ˧ťɢʡ͵ãЦǢ�ʘɪΩˑΨʾƴ̥
2̥6�aͧĦ��2

̥6�aͧĦ͵ʾƴ�֚Ð©�ūҋЬºÂ˧ť͵S֚͠I2ճЦĹӵԄ�

ê͵ɱƴǆեʍϟ͵eʭ˧ť֚UŊűʧeʭ�ЬºÂ˧ť͵ԂOʁíːͬ�

Ȅaͧ2ճЦĹȻБЬºÂ˧ť͵ˆՀ֘human on the loop֙�5Ġůә�֚2

̥6�ʎӵԄΧƣaՉ͵¤Ƨ³>щů֚UŊӅ&Û˧ťДЦĹӵԄ�ť͵

˂¤֚ȪȆ2ƎʈǴȊOȂ͵ЬºÂ˧ť�6˟ӟӸ�ΨճĦ֚2̥˧ť͵τ

¤ʾƴźɲЬºÂ˧ť͵S͠Հ¤ӟĸ֚ŶЬºÂ΢ȒYՀɲӡµ͵ѽй֝

Е2̥6�͵τ¤ʾƴ֚©ҳЬºÂ˧ťƅɲ~�͵˧ťѽй֚2ճҹɓ'

ǌ͵ɓaҾA� 

ĠěՈźɲ2ƎʈǴ�ЬºÂ˧ť³>τ¤͵Ѷχ��֚�ŽěՈѶχ

ȷÚӸΨτ¤ȼɳ�UŊ֜Ϧ̞éOʉͳƈϠϺ֘ Organization for 

Cooperation and Development, OECD֙ɲ 2019 ƟȾ��2ƎʈǴÐ©��Í

>
2ճĠǖѳ͵ʂi³>6�ЬºÂ˧ť�O̥2ƎʈǴμéˮ》а2ˆ

aՉ͵ȋ˙7֝ˍ͹ɲ 2019 Э 2021 ƟԹ� Ⱦ�͵�mǎbӇ͵2ƎʈǴ̌

©8���2ƎʈǴʹͷʌ9�>×ϥéèʎûěԻɲ2ƎʈǴ͵Ѷχуʭ10֚

                                                
5 See Goldenfein, supra note 4, at 48. 
6 See, e.g., Danielle Keats Citron, Technological Due Process, 85 WASH. U. L. REV. 1249, 1305-1308 (2007); Danielle 

Keats Citron & Frank Pasquale, The Scored Society: Due Process For Automated Predictions, 89 WASH. L. REV. 1, 
30-32 (2014); Kate Crawford & Jason Schultz, Big Data and Due Process: Toward a Framework to Redress 

Predictive Privacy Harms, 55 B.C. L. REV. 93, 121-128 (2014). 
7 OECDɸ3ļǖž·��©Ȭ.]ď·�	�
ΉΓƩ°©ğŵ
ș̺ɵĵ=¼ʗʕN3Ș=¼ʔǝ¿
ɻ
,
AIƁ=ʪËȡȞ
3ȁ
Ș"˹üuŵɸǊř¡=̴̹��Ɓ̓©ȬΙɮɸY͙Ƨǌ�Pć	�
���:0#
�����=ʏY~Ȉ=¼Ȉʂɸʔǝ�
�
ƁΉΓΉǐ=¼ͤ͡ɸƬϑ=ʏY]3ɟ
̰ôǋAIƉɤɸˁǪ��˰ī�¡=：Ƈ
æ
AIƁLɦǋ͞ġ
Ė{ɸǊř���ƚ˕̽D=¼ʱƤ�
ϥσ
.
ζɵ
Nɦ=¼ƳLAIɸ]3ƅˀ˒Ɓ=ʪË�ζ·�ǊřɸɦAI�OECD Principles on AI, 
ogy.de/gvhs (last visited: Jul. 1, 2021). 

8 ʃͼǋ2018Ŋɸȅɽ3ļǖžʯɫ̍ΩAIɸζɵ�2019Ŋɸȵ�ǐϤ̍ΩɆϴǋcɟ=¼ȡȞɸ̨Ț��
Ʃ�}ϴɸ̨Ț	�+23
，̜j{˹Ė{
τʘ˹ͨǅȞɟ
Ήǐ
üuŵ�Ȍ̫˹~Ȉ
ʔǝ˹ɢ
øʗʕ
͊ͤ�See Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions - Building Trust in Human Centric Artificial 
Intelligence, COM(2019)168, 4-6 (Apr. 8, 2019), available at: ogy.de/26vz.  

9 ɶɺǚɸzğ"̨îǋƩQÌǓVΏAIɸΑɦ=¼ΜxAIƉΌƂ³ĝɸÊʞƽʯΛϚ�=ΕƂ=�|]ʁ
ɸ	�
VΏAINɦɢøɸ˿Ý�N~Τε
ʘΤε
þCǶ
 ĭCǶ=¼]3Υ˰ýNɦ3ļǖž

,
�ΌAINɦɸÅZ@ɸɢø�ʏY3ļǖžɸϥσ�ǝɥɤ���ʪËȅɽȡɸqd�� īǋ3ļ
ǖžɸNɦ̴̹��/1%�,�:'�B&�+230:'��ƩQ�Ìɸ7yΛϚ�European 
Commission, White Paper on Artificial Intelligence – A European Approach to Excellence and Trust, COM(2020)65, 
2-3, 21 (Feb. 19, 2020), available at: ogy.de/kgps.  

10 ȉ̪�ɸ̇Ǳ=­�ϥσɸϭIL�Ìɸʱ�Ǌř��ĩ3ļǖžɸƁɦϝò­�Ƀ�Åƣ¿ɸϥσ
ϭ
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��Ͷƻң%
2̥6���
2̥ͻ·�͵ԣѳǢ֝ЉěěʎɠƦҢҾϹ

Іɲ 2021 ƟȾ�2ƎʈǴɲЛԘɠƦèԛԶS͠͵ҢҾʬʢ�֚#Ҡɻ%2

ճͻ·֘human supervision֙Ġ2ƎʈǴԂ͠�͵ѳ˥11֝³ȧĺɠƦɲ 2019

Ԩź�ԛԶ�ԛźɲЬºÂ˧ť͵S͠Ȋ�J��ЬºÂ˧ťȩ=�֚Ä�

ЬºÂ˧ť͵ǆեΧƧ֚щů�ê͵2̥6�͵ѳ˥֚��ѳ˥ҠɻЬºÂ

˧ťOȂ͵͖͢12֝ɯ³Ĥ͵e2ӂɫaҰϹІɲ 2019 ƟȾ��2020 Ɵ³>

cҁ͵ʾχ2ƎʈǴ》͖ʬʢ֚êʂ#ѳ˥Ä�ЬºÂ˧ť͵ǆեΧƧ>ź

ǿ�êΧƧ͵2̥6�13�>��в͵2ƎʈǴˮ¤ʬʢ֚Տ̩�〉ʐɻΓ͵

Ҡɻ2̥6�Ġ2ƎʈǴ》͖�͵ͽ͵ίη̥N֚Iã>ǎ΋֚2̥6�ʁ

2ƎʈǴτ¤ʬʢ�֚�ãȄЁ͵�͛� 

�Ԅ֚ɁeѽƧTǠГӸΨτ¤ȼɳ͵ͳƈӐ¾֚ʎͳ͔՟ƚŁ́͵ʹ

ǝѤα�2ƎʈǴ�Ȋ>ѩԸͳ>×Ԃ֚͠ͽ͵ĠɲÚ<2ճ˧ť֚IĠѶ

χ�Ïѳ˥2ճǖթʁ˧ť͵�և֚Ȅ͢2ճɓaЬºÂ˧ťȊ͟͞͵Āկ�

ĠˑѶχªȾ�֚ЬºÂ˧ťH 〉ʐӨˮš�͵Ú<2̥˧ť�I�!ѵ

Ѿȩ�ЬºÂ˧ťͿӟɲ2̥˧ťǜӺ�ːΓ��ʎÛ£pѵ͵ǆե14�Ǐˑ

                                                
ϥσ
ǟμɸϥσ
ĭϥσ���ǟʃƁɸʱ�Ƨǌ���*�EDA0��$ ?-F��:'�B9
��+230:'�İȉÅº̩̇Ǳ#ʫ14ǲɸ̪ě�Proposal for a Regulation of the European Parliament 
and of the Council laying down Harmonized Rules on Artificial Intelligence (Artificial Intelligence Act) and 
Amending certain Union Legislative acts, COM(2021)206, 3, 51 (Apr. 21, 2021), available at: ogy.de/j92v. 

11 ȉ͊ͤǰǫ"̨έīȞɟ
ͨǅ
Αɦ=¼ɿʇæ]̮ϴ=VΏ3ļǖžNɦɸ̨͊ͤȚ�� îΑɦɸ
ϕÍ# �ȉ͊ͤǰǫŞ͋)Űϛơ¾3Ϣɿʇ�Governmental Accountability Office, Artificial Intelligence: 
An Accountability Framework for Federal Agencies and Other Entities, 54, available at: ogy.de/zqze (Jun., 2021). 

12 ¡ƙþɸƛ<o�ǟzΤɸƾǪ�Ǥƛ<ɸzğ©Ƙ˵¤«țěNɦɸ�˾ŵ̨Ț�Pć	˵¤«țěʶ
˅ɸ~ζ΅ɦ
̴̹˹ɿʇ
Ė{
ͨǅ×ͫˇ͙ʭ˜¦�
­�NɦϝòϥσϭIɸɓǫ̑Ț�țěΓ
ʝɸ͉į̌Ț
3Ϣ7y
΋ʉ̨Țʭɓȏŵ˜¦��=¼~Τε̅�ʪËʃθ̨ȚɸȡŦƾǪ�� ͉
ǐțěŠƂ·èɸ̪ʲ͌º̩6.2.3�̨Ț3Ƀ7y͌º̩6.3.9-6.3.10�Directive on Automated Decision-
Making, 2019 (authorized under section 4.4.2.4 of the Policy on Service and Digital under the section 7 of the 
Financial Administration Act) (Can.), available at: ogy.de/87at (effected on: Apr. 1, 2019). 

13 ȉƛŚɸ·�ǟ,�·��ǒ3ļǖžLƂɸțěŰϛ�ǟÅ̰Ψŵ
Ήǐŵ=¼~Ȉ
·�,�Ɓ̓ǒ
=3ϢɃ ů�ȉ,·�ƉƥĬ�ɸď·�ǟ=�æ]	Nɦ3ļǖžˀ˒ɸzΤƤ�̨Ț
��$ >
�(���+��04�
ͨǅΑɦɸʱɟ̨Ț
ͨǅNɦɸ�ĝθU3#ηɸ-¤˹ȶ΋�Personal 
Data Protection Commission in Singapore, Model Artificial Intelligence Governance Framework (Second Edition), 
30-34, available at: ogy.de/7bra (Jan. 21, 2020) 

14 See Huq, supra note 3, at 629-650; Cass R. Sunstein, Governing by Algorithm? No Noise and (Potentially) Less 

Bias, DUKE L. J. (manuscript at 2) (forthcoming) (September 15, 2021). Available at: ogy.de/d8t8.  
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Ѷχ͵Ӑ¾֚�Ξҳ2ŉŁ
2̥6��ίηʁ̥%ԇȂNΨ2ƎʈǴ�͵

τ¤ͽ͵֞ 

̥Ԧ̆ˑĀկ֚ʘɪŶӾ�˒ѼŮ2̥6�ĠůՈ�ǿҗŊNů͔�Ϳ

ӟɲªӱž��ʐźķ;—ȣʛ±͵ȩƶаѶχ֚ʘɪ>�Ӿ�˒�ʟͽª

ȷÚ͵2̥6�͖ǝ͵ůՈѶχ�ˍ͹�жӂɫaҰѶ©֚>Ԧ̆їïɲӸ

Ψτ¤ȼɳФǌ͵Ѷχí˽� 
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2.2 歐盟一般資料保護規則對於自動化決定的管制內涵 

ʘφĠϊĊ͵6Ϟˍ͹�жӂɫaҰѶ©͵Ѷχϡʻǌ֘2.2.1֚֙� 

ǏևϐǢ֘2.2.2֙аe Ǣ͵Ѽ֓֘2.2.3֚֙ҠɻӸeˮǋʢʻŊNτ¤Ь

ºÂ˧ť� 

2.2.1 歐盟一般資料保護規則的規範結構與適用範圍 

̥ėǿɯб΢Ȓźɲe2ӂɫaҰˆȊ͟͞͵ǆե֚ˍ͹ɲ 2016 Ɵ¤ť

�жӂɫaҰѶ©֘General Data Protection Regulation, GDPR; Datenschutz-

Grundverordnung, DSGVO֙ 15֚Ú<ɲ 1995 ƟԸŏԌ͠͵ӂɫaҰȩ=

֘Data Protection Directive; Datenschutzrichtlinie֙16֚�ɲ 2018 Ɵːƴɳџ�

ɯˮźɲӂɫaҰ͵ΧƧȾÇ֚Ġǀƴ�;—ƈ͔ɲ>��eҲÂ17֜��Ѷ

χ͵ǀƴ͢;—�ʐȣʛʎûěЕ�ՙѳӵԄ�ěˮΧƣ
Ѷ©֘Regulation; 

Verordnung֙ 18�֚Ú<ԄÔǖթϦ�ěӦɁΧƣ͵
ȩ=֘Directive; 

Richtlinie֙19�֚ңøèȂûě͵e2ӂɫaҰѳ˥֝(�ЅԮˮťɩհȾÇ

Эӂɫτ͖ДƟ̳ʶհ͵́ť˟UȄДɩÆшˍ�֚�ĠѪЅ�>ɩհӟֈ

Д̥ůՈњЅɩհ20֝��Ԍ͠͵χĜՂҊεɲˍ͹ı�͵ӂɫτȺДķ֚ž

                                                
15 Regulation (EU) 2016/679, of the European Parliament and the Council of 27April 2016 on the protection of natural 

persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive 
95/46/EC (General Data Protection Regulation), 2016 O.J. (L 119) 1, 88 [hereinafter GDPR].  

16 Directive 95/46/EC, of the European Parliament and of the Council of 24 October 1995 on the protection of 
individuals with regard to the processing of personal data and on the free movement of such data, 1995 O.J. (L 281) 
31, 50 [hereinafter DPD].  

17 See Bryce Goodman & Seth Flaxman, European Union Regulations on Algorithmic Decision-Making and a “Right 

to Explanation”, 38: 3 AI MAGAZINE 50, 51-52 (2017). 
18 ̪��îƾ���ǟė{ɸ
ʂƣɸƗǦ��Ɖ͑ɸ�ʂƣ�ƛɸǒ̪�ɅŒˆΓ΀ƪɸʝŌ�ʂƣîǝ
Øêɵɤƾ��Ɖ͑ɸʲë�î�3�ɸʲë���īǋȅɽǿǻ
ǝØê=¼ȅɽ3Ș�ǟʂƣƗǦ
�
î�ɒ�ɸʲë��̪�ɸzğŰϛė{Ιɦ��ŪΛưΤ�Ιɦ�º̩ȦŮȃ�2015���ȅɽȡ
ɸȰȴ��ƹǋ	ȦŮȃ
οȯǄˍ��ȅɽȡ#ôʑ·�˹ģ¦ɵĵ�����ϙ10�˸¬	êʧ˸ɀ
þē�ɏ ů� 

19 ƛ<�ψɇīǋǝØê�ǟƗǦ��Fīǋƛ<zğģͷɸŠř=¼Ǌř�ɧǝØê˵̛țěŧ�΀ƪƂ
zêȡŧ�Ǌɤƾ��º̩ȦŮȃ��Ƭ̼18�ϙ10-11� 

20 ȅɽ�˾ͨǅY͙̪�īǋΖ½Ǥȡɸ�ÌŹ§�Ƀ|ʞ̢˙�ʫ�ʞǒ=ǜϭ̖=ǜϭȅu�¯̋˙α
ƅ��ǝ̴Ŋŏ{ɞɋǶϠɷ�#,#άϠ�=ͼϭ〉Ƀ̢˙ǃϠ��ʫ,ʞǒ=ǜϭȅu,¯̋˙αƅ
��ǝ̴Ŋŏ{ɞɋǶϠɷ�#æ#άϠ�=ͼϭ〉Ƀ̢˙ǃϠ��GDPR, art. 83.  
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×ɲAN՟Ҋεɲˍ͹ı�Iњ͖ˍ͹Ȃûěěˢeӂ͵ӂɫτ͖Д֚Е�

ʐħķɢ±21� 

Իɲˍ͹�жӂɫaҰѶ©Ġ'̾͵Ԍ͠χĜ�֚εˮДĠѶ©͵ν 2ʮ

³>ՀϷ�Ղ%ȴՂˍ͹ˮԌ͠χĜа�ϓ>ķ͵ǫ」ķ֚ν 2 էν c ˌ×ν

d ˌ� ȴՂ%ɷƚe2͞˵ӂɫ¡͠͵ǫǀ֚>×Īɲ�'ӳҌͽ͵Ȋ͞͵

ӂɫњ͖¡͠џ̥��ԄԻɲ�'ӳҌͽ͵Ȋ͞͵ӂɫњ͖џ̥�՟�Ûӂ

ɫaҰ͵Ѷχ֚ˍ͹εˮД©ʁӵԄàķ�e 2016/680 ȩ=щůͿԻ�'Ԅ

Χ�͵ӂɫaҰѳ˥22� 

źɲˍ͹�жӂɫaҰѶ©ʮɪ̵ү͵Ԧ֚̆Ղ%?ӇŝД>×çˮů

¼�ѵѾķ֚ʐàķ�ΨճĦ͵ˆœѾԡWɔã>O̥ÕГ��eʁԾՊɲ

Ѷ©ªҀ֘preamble֙͵
ƣҀ֘recital֙�֚à�©ʁWɔˍ˴ӂɫaҰŒ

ûʎ֘European Data Protection Board֙23źɲˮʮ̵үԼԡȊOȂ͵íѵ24�

ԾՊɲˍ͹ˮ͵ƣҀ֚ͽ͵ĠɲҠɻѶ©͵¤ť֚̋͢ĠѶχɢ±�֚��

��ʐ;—͵ȣʛ±̩֚�O̥εˮД͵íĝ֚źɲˍ͹ˮ�ɪЋ�̆─͵

Ѷχ֚ĠɒO��ʐѾԡƶŻ͵²Ц�25ˍ˴ӂɫaҰŒûʎ͢èʎûě�ӂ

ɫaҰͻ·˂ʻ�<Ѧ³>ϠȂ֚�ǖթ˄ѸѶ©Ԍ͠Ȋ͞͵Āկ֚��Ⱦ

                                                
21 GDPR, art. 5. 
22 Directive (EU) 2016/680, of the European Parliament and of the Council of 27 April 2016 on the protection of natural 

persons with regard to the processing of personal data by competent authorities for the purposes of the prevention, 
investigation, detection or prosecution of criminal offences or the execution of criminal penalties, and on the free 
movement of such data, and repealing Council Framework Decision 2008/977/JHA, 2016 O.J. (L 119) 89, 131 
[hereinafter Directive 2016/680].  

23 GDPR, art. 68. 
24 ς̍ȅɽ�˾ͨǅY͙̪�ɸ΋Γ�ȅȧͨǅY͙ċØǝǋ2018Ŋ5Ǟ25ǍȈř¾;RƵͨǅY͙ƛ<ʫ

29ǲƂʧɸļLˀ˒�the Working Party of Article 29��ƂɃȅɽ�˾ͨǅ̪��ɸͨǅY͙ɿʇ˹ʱɟ
ǿθ�ǤǄƉθȤɸ˵¤«ʝŌ=¼Ήǐɸ̨Ț�Γ¹͎̿ļLˀ˒ĿˆɵG|AɸŻ̩�see Article 29 
Data Working Party, Guidelines on Automated individual decision-making and Profiling for the purposes of 
Regulation 2016/679, 17/EN WP251rev.01 (Feb. 6, 2018) [hereinafter Guidelines on ADM and Profiling]; Article 
29 Data Working Party, Guidelines on Transparency under Regulation 2016/679, 17/EN WP260rev.01 (Apr. 11, 
2018). İ͎̿ĭˀƉLƂǟθǋ˵¤«țěɸŻ̩ʃθιΨsee Michael Veale & Lilian Edwards, Clarity, 

Surprises, and Further Questions in the Article 29 Working Party Draft Guidance on Automated Decision-Making 

and Profiling, 34: 2 COMPUT. LAW SECUR. REV. 398 (2018).θǋ͎̿ļLˀ˒ƉɵGŻ̩ɸΩ̨ŵ�see Bryan 
Casey, Ashkon Farhangi & Roland Vogl, Rethinking Explainable Machines: The GDPR's 'Right to Explanation' 

Debate and the Rise of Algorithmic Audits in Enterprise, 34 BERKELEY TECH. L. J. 145, 171-173 (2019). 
25 See Tadas Klimas & Jflrate Vaitiukait, The Law of Recitals in European Community Legislation, 15: 1 ILSA J. INT’L. 

& COMP. L. 61, 73, 76 (2008). 
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VԌ͠�͵íѵ�26ԄÔ֚ӸeϠϺȊOȂ͵íѵ֚ϦƚÛ£ˍ͹ˮՁÕГ֚

�O̥Ѫ�͵Wɔ֚ȩƶçˮů¼͵ѵѾǀȂ�>�Ҡɻˍ͹�жӂɫaҰ

Ѷ©��źɲЬºÂ˧ť͵
́ �Ѷχ�ū� 

2.2.2 歐盟一般資料保護規則對於自動化決定的管制內涵 

ˍ͹�жӂɫaҰѶ©>
e2ӂɫaҰ�̥Ѷχͽ͵֚ėˑƀʘɪȊ

ˉ҄ҥ͵
ЬºÂ˧ť�ЕҀ֚áѳ˧ťԄΧ��S͠%e2ӂɫ֚ÍʻȂ

ˑѶ©�͵
ӂɫњ͖�֚ЕǿԌ͠ʘˮ͵�жѶť�̩Е֚Ϳӟɲ�ж͵

ӂɫњ͖џ̥֚ˍ͹�жӂɫaҰѶ©͵εˮДӵԄ�ŞѶť֚́ ͵źɲ


ЬºÂ˧ť�Ӿџτ¤� 

ҘҀ�֚ˍ͹εˮДźɲЬºÂ˧ť͵τ¤֚́ ǬѳԇȂ>��eͽ

͵֜��Ԓ�ӂɫ�և͵ˆ¡Û£ЬºÂ˧ťXũ֝(�ӵԄևϐǢ͵ʬʢ

Ƴε֚ϑːЬºÂ˧ťãЦͳ͞͵Āկ�27Ġˆ¡aՉ͵ՠì��֚ˍ͹εˮ

Д̥%ѳԒ�ӂɫ�ևÛ£ЬºÂ˧ť͵́˘Xũ֚ėˑӵԄӂ҃ó΋ˆ

֘Ћ¼֙͵Ƴʻҳӂɫ�և΋ǩЬºÂ˧ť͵ŚĠ֚ӂɫ�ևЦĹє͢Ϳǿ

͵ӂ͎҃Úˆ͖ѾȊՠЫ͵ЬºÂ˧ť͵�˽28�ˑķ֚ӂɫ�ևЦĹԐɏ�

Û£ЬºÂ˧ť͵ȣʛ֚Ҥ˥>2̥͵ɱƴOȂ˧ť�IεˮД�՟�ʹ͵

ΞˏЬºÂ˧ť͵S͠�Ġ̑ӑUķʮ@͵ǫǀ�֚7гūҋЬºÂ˧ť͵

S֚͠IԾ³�ť͵'ǌΧƣaՉ͵ѳ˥֚Ӆ&ӂɫ�ևЦĹҤ˥2̥6��

Ѧԇíѵ͝ЭźɲЬºÂ˧ťӾџ̵҉οȼɳ֚O̥Ƥϭѳ˥֚ԇȂӂɫ�

ևˆ¡͵aҰͽ͵�29ɁҀ�֚ˍ͹εˮДӵԄӵɻȋ˙�Û2̥˧ť>×2

̥6�͵ɱƴaՉÛЬºÂ˧ť�˧ťД͵ˆ¡� 

                                                
26 GDPR, art. 70. 
27 See Margot E. Kaminski, Binary Governance: Lessons from the GDPR's Approach to Algorithmic Accountability, 

92 S. CAL. L. REV. 1529, 1537-1552, 1586, 1595 (2018). 
28 GDPR, art. 13-15. 
29 GDPR, art. 22. 
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ˑķ֚ĠʬʢǢϡʻ͵ՠì��֚εˮД©ӵԄџ̥̌©30�Қҫ¤Ƨ31

ȄӂɫaҰŤ32͵ȼɳ֚Γaè�ԛԶϠϺаΡԛԶ͟ʶ�͵ӂɫњ͖�ԛѶ

χ֚μéˍ͹�жӂɫaҰѶ©͵ѳ˥�́˘͵ʁ֚Ġ�ևǿȷÚ͵ȼɳԐ

ɏ�֚©ʁ͢ӂɫτȺДźɲ�ʘӚȊS͠͵ӂɫњ͖џ̥Ǐ'ӂɫǆեҏ

E֘data protection impact assessment, DPIA֙33�ɰЬӚȊǏ'ӂɫњ͖џ̥

ȊӻȂ͵նՋĺż֚�Ьџ˧ťȊėǿ͵aҰȼɳ34� 

Ġˆ¡ՠì͵ͿԻѶχ�֚ˍ͹εˮД� >ӵԄӂɫ�ևźɲ;—ы

Վӂɫ͵ӂɫτȺДźɲЬºÂ˧ť͵Ûó΋ˆ֘ν 13 ʮν 2 էν f ˌ֙�

ӂɫ�ևźɲԹ—ыՎӂɫ͵ӂɫτȺДźɲЬºÂ˧ť͵Ûó΋ˆ֘ν 14

ʮν 2էν gˌ֙�ӂɫ�ևìӂɫτȺДҤ˥ȾVЬºÂ˧ťS͠ͿԻӂ҃

͵Ӯ͠Úǎˆ֘ν 15 ʮν 1 էν h ˌ֙>×źɲЬºÂ˧ť͵ȣʛȡϢˆ

֘ν 22 ʮ֙οĕeѶχѶχЬºÂ˧ť�>�� Ҡɻˑèҗˆ¡͵Ѷχ�

Wɔ>×��˽� 

2.2.3 管制自動化決定規範的要件釐清 

2.2.3.1 自動化決定拘束拒絕權與 為介入權 

ˍ͹εˮДĠˍ͹�жӂɫaҰѶ©��ӵԄν 22 ʮ͵
ЬºÂe2˧

ť֚Áȥ́ǒ«ϼ�O̥τ¤�Ǖ�35Ð©�Ӆ&e2ǎȡϢÛ£ЬºÂ˧ť

͵ˮǋɢʡȊȣʛ͵ˆ¡֚UķūҋS͠ЬºÂ˧º͵ǫǀ��֚©Ӆ&Ҥ

˥2̥6�͵˂ʎ�36ʘˮ͵ͽ͵Ġɲ֚Ԓ�ЬºÂ˧ťźɲÛ˧ť2ˢЬ͢�

                                                
30 GDPR, art. 40-41 
31 GDPR, art. 42. 
32 GDPR, art. 37. 
33 GDPR, art. 35. 
34 Margot E Kaminski & Gianclaudio Malgieri, Algorithmic Impact Assessments Under the GDPR: Producing Multi-

layered Explanations,  11 INT’L DATA PRIV. LAW 125, 132-133 (2021). ē〉ʟȉʞʱ�ǽřɃ�ωuɸʱ�
�Binary Governance���ΉΓ~ʘ±�ɸǊřŘʧY͙ͨǅ"Ϭɸʱ�ǰǫ�Kaminski, supra note 27, at 
1582. 

35 GDPR, art. 22. 
36 See Isak Mendoza & Lee A. Bygrave, The Right Not to be Subject to Automated Decisions Based on Profiling, in 

EU INTERNET LAW: REGULATION AND ENFORCEMENT 85 (Tatiana-Eleni Synodinou, et al. eds., 2017). 



doi:10.6342/NTU202103631

ʫ,ʩ� �3Ƀ7y�ɸzȬ�

 33 

ˆ¡ãЦͳ͞͵́˘նՋ37֚>×Γa2ճЦĹȺ¤�̥˧ť³>ҹҾ38��

�ևʮɪŊ�39֜ 

ν 22 ʮ ЬºÂe2˧ť֚Áȥ́ǒ«ϼ 

I. ӂɫ�ևǿʐˆ�ÛĊ͍ĪɲЬºÂњ͖֘Áȥ́ǒ«ϼ֙ȊqȂЕź�

͟͞ˮǋɢʡȄճHԣĺǆե�˧ťȊȣʛ� 

II. оҗ˧ťʐ>�ǫǀ֚ν 1 է�&Ԍ֜͠ 

(a) ̥ ϯϡȄƊџӂɫ�ևаȺτДԹ�łϓȊǖѳД֝ 

(b) ͢ ÛѶχ�ˍ͹ˮȄʎûěˮɻɪȱˆ֚�ťʐԌͬ�aҰȼɳ>

aՉӂɫ�և�ˆ¡×Ь͢×ːͬ¡͸Д֝Ȅ 

(c) Īɲӂɫ�և͵ɻΓêí� 

III. ɲν 2 էν a ˌаν c ˌ�ǫǀ֚ӂɫτȺДǿůɳԌͬ�aҰȼɳ֚S

ӂɫ�ևЭŽʐˆǎƀӂɫτȺДԛ�̥2̥͵6��Ѧԇ�íѵ>×̵

Ĩҗ˧ť>aՉ�ˆ¡×Ь͢×ːͬ¡͸� 

                                                
37  See PAUL VOIGT & AXEL VON DEM BUSSCHE, THE EU GENERAL DATA PROTECTION REGULATION (GDPR): A 

PRACTICAL GUIDE 180 (1 ed. 2017)
 ǄǄɚÅº̩ŝοś
̉ǳĤ�2019���ǈǓ;#]3ͨǅY͙ȡ
�	ȅɽGDPR˹˸ɀ]3ͨǅY͙ȡɸȕͼ͉ǐ��ϙ208�˸¬	ǈēǩ� 

38 See Lee A. Bygrave, Minding the Machine v2.0: The EU General Data Protection Regulation and Automated 

Decision Making, in ALGORITHMIC REGULATION 249-250 (Karen Yeung & Martin Lodge eds., 2019). 
39 �˾ͨǅY͙̪�ʫ22ǲɸ̆Ǆ·Ǆć�	 
Article 22 Automated individual decision-making, including profiling 
1. The data subject shall have the right not to be subject to a decision based solely on automated processing, including 

profiling, which produces legal effects concerning him or her or similarly significantly affects him or her. 
2. Paragraph 1 shall not apply if the decision: 
(a) is necessary for entering into, or performance of, a contract between the data subject and a data controller; 
(b) is authorised by Union or Member State law to which the controller is subject and which also lays down suitable 

measures to safeguard the data subject's rights and freedoms and legitimate interests; or 
(c) is based on the data subject's explicit consent. 
3. In the cases referred to in points (a) and (c) of paragraph 2, the data controller shall implement suitable measures to 

safeguard the data subject's rights and freedoms and legitimate interests, at least the right to obtain human 
intervention on the part of the controller, to express his or her point of view and to contest the decision. 

4. Decisions referred to in paragraph 2 shall not be based on special categories of personal data referred to in Article 
9(1), unless point (a) or (g) of Article 9(2) applies and suitable measures to safeguard the data subject's rights and 
freedoms and legitimate interests are in place. 
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IV. Īɲν 2 էȊ̥�˧ť�ǎ>ν 9 ʮν 1 է�́Ψe2ӂɫ̥ĪΖ֚Iʻ

Ȃν 9 ʮν 2 էν a ˌȄêէν c ˌ�ŚĠaՉӂɫ�ևˆ¡>×Ь͢>

×ːͬ¡͸͵Ԍͬ�aҰȼɳʂ֚�ĠˑՀ� 

 

ӸeѶť�՟սˈѵɲ 2016 Ɵ͵�жӂɫaҰѶ©���ɺɲ 1995 Ɵӂ

ɫaҰȩ=ν 15 ʮ�ÍʐճHѶť40�ӂɫaҰȩ=ν 15 ʮʁÕГ 1978 Ɵ

ˮěӂɫaҰˮ³>¤ť41�ӸeѶχ͵́йĠɲ��՟Īɲe2ӂɫaҰ�


�ːé͖ӂ҃њ͖Ð©42֘Fair Information Practice Principles, FIPPs֙�͵

Ѷχ�˽֝ӸeѶχ�ѳʁԨźӂɫ͵
ǿ͠�ǫǀ³>Ѷ¤�43ɁҀ�֚Ϳ

ӟɲ�ŞӂɫaҰˮ͵Ѷť֚ʘʮ��>e2ӂɫ
њ͖ԄΧ�O̥Ѷχ͵

źҶ֚Еʁ>Īɲӂɫǿ͠Ȋ͟͞�ʐǀƴķѼ͵Ċ�
˧ť�O̥Ѷχź

Ҷ�44 

ƱЀȩ=ν 15ʮȊ¤ť͵Ѷ©ν 22ʮ֚ĠѶχ�агˮ7ʐоƝƒͫ�

��ʍĺ͵ƒӓĠɲԌ͠χĜ֚ν 22 ʮν 1 էȊѶχ͵
ЬºÂΧƣ�χĜ

ɻյĺɲӂɫaҰȩ=�45ȩ=ȊѶχ͵źҶ֚xՀɲͽ͵Ġժ̉͵
́ǒ«

ϼ�֚>ˑΨӂɫњ͖̥þ�͵ЬºÂ˧ťѶχճĦ֝ЕѶ©Ѷχ͵źҶŶ

                                                
40 DPD, art. 15. 
41 See Lee A. Bygrave, Article 22, in THE EU GENERAL DATA PROTECTION REGULATION (GDPR): A COMMENTART 529 

(Christopher Kuner, et al. eds., 2020). 
42 ȉ·�ǒŘʧǋÒʉÌŻôʑ�ɸͨǅY͙ʱɟǿ���zȬ˶Į©Ƙ)=�.]·�	Òʉ·�
�Notice/Awareness principle�
Λư¼ÌŻ·��Choice/Consent principle�
ƣ΅¼º˹·�
�Access/Participation principle�
ėǂ¼Ė{·�� Integrity/Security principle�
ģͷ˹ƿȾ·�
�Enforcement/Redress principle��İȉzȬ ǄǄɚÅº̩�ǩďr�2015���τʘȁȡ�ɸǈ͘
ϟ	ɿƤ˹τʘ˵ƃʱɟ��ƹǋ	êʧ˸ɀþēȡŦēνˍ��ʫ.ĴϩȺĨ͒Ő͍Ǆşˍ��ϙ96-
98�˸¬	͢íȡ3ϩȗų�Ǆǁôάǝ� 

43 See Diana Sancho, Automated Decision-Making under Article 22 GDPR:Towards a More Substantial Regime for 

Solely Automated Decision-Making, in ALGORITHMS AND LAW 140 (Martin Ebers & Susana Navas eds., 2020). 
44 ϢEŮê
ƃê̛ƽʝŌȡ ɸ̛ƽ̖��Vgl. von Lewinski, in: BeckOK Datenschutzrecht, 32. Aufl., 2020, 

DS-GVO Art. 22, Rn. 27; Kumkar & Roth-Isigkeit, Erklärungspflichten bei automatisierten Datenverarbeitungen 
nach der DSGVO, JZ 2020, 277, 278. 

45 See Bygrave, supra note 38, at 252; Maja Brkan, Do Algorithms Rule the World? Algorithmic Decision-making and 

Data Protection in the Framework of the GDPR and Beyond, 27 INT. J. LAW INFO. TECH. 91, 96-97 (2019). 
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́ǒ«ϼ46O̥�ΨUΘ͵ճĦ֚˽ϕ�9ãЦ͟͞ˮǋɢʡȄԣĺǆե͵


ЬºÂ˧ť�47� 

̩Е֚ˑէѶχĠѳ@>×ɢʡ�7ʐоƝ�ɻΓ�њ�>�� ƀʘ

ʮν 1էѳτ¤͵ʽ͵֘A.֙�ν 1է͵τ¤ȋ˙֘B.֙��êէ�Թ͵Ի[

֘C.֙³>Ҡɻ� 

A. 第22條第1項的管制對象 

ս�֚ν 22 ʮν 1 էѳ˥eʭ͵
˧ť�ʁĊ͍ĪɲЬºÂњ͖ȊOȂ�

ĠѶχźҶ�֚�>ǀƴ�͵ʍϟ
˧ť�̥Ѷχʽ͵֚ėˑоxʁĊϖЬ

ºÂ˧ť͵
Χƣ�֚оʍϟ�ʗqȂ˧ť֚��Ġτ¤͵χĜ� 

ˑķ֚Û£τ¤͵ʽ͵ʁ
Ċ͍�ĪɲЬºÂњ͖ȊOȂ͵˧ť�ȊҨ

͵
Ċ͍֘based solely on֙�ȩ͵ʁ̧2̥͵6��
Ċ͍�O̥ѳ@֚�

εˮͽ͵ĠɲԒ�̧2̥6�͵Χƣ�ãЦ͟͞͵́˘նՋ֚0ÍժҊ%


2͵˧ť�>×
ЬºÂ˧ť�ʐȊ�ê�
Ċ͍�O̥ 1995 ƟӂɫaҰ

ȩ=ÍŚĠ͵ѳ@֚�χĜίη̥N֚Ġгˮ�͵ѾԡÍʐȊ̵ү�о͉Ћ

Ѿԡ
Ċ͍�֚ˑʂANÕа˧ťԄΧ�͵
̧íЋ�2̥˧ť֚ÍʎȴՂ

ˑѶχ͵Ѷ¤�ėˑS͠ЬºÂ˧ťД֚ã>ĠЬºÂΧƣ�֚ϕ�
˃ͷ

ĝθ�ƴ͵2̥6�֚ЕҴ�ɲˑѶť͵Ѷ¤֚��Ġϡʡ�ĺƛ͵ԿLˑ

ʮѶχ͵Ԍ͠ãЦǢ48�̩Е֚ͽªĸɩ͵ѵѾ֚ͶҚ̥ǿȷÚͽ͵Ǣ͵Ѿԡ֚

�ƺȊҨ͵
Ċ͍�ǿѸ6�͵2ʁí
ʐЦ±ǆե˧ť�͵ϡʡЕť�о

ʐ2̥6�֚Iҗ6�Д���ʐЦ±ǆեҗ˧ťϡʡʂ֚ӸΨǫǀ7гҗ

ͬʘէ�͵
Ċ͍�֝ͿÙ͵֚Ŋʡ6�ДʐЦ±ǆեЬºÂ˧ť͵ϡʡʂ֚

©�җͬˑњ͵Ċ͍͖֚͢ĠɲˑʂͿͬɲ2̥˧ť֚��ʎͳ͞εˮДժ

ҊЬºÂ˧ťʎ͟͞͵́˘նՋ�ˍ˴ӂɫaҰŒûʎ#ʁȷÚˑΨѵѾ�49 

                                                
46 î�˾ͨǅY͙̪�# �ʧȡ〉ǋʫ4ǲʫ4Ϛ ǐʏě˜ɓŭ�˓�profiling�ɸ̨?�ɓŭƨ˓î�
˾ͨǅY͙̪� Ɖ©ÏɸʲëǷŏŗȢ��̨?ǟ�	�
=]3ͨǅɃ̖ɟī͟
,
=˵¤«ʝŌ
Ƀ#
�
ʁɸɦ=̽ǉ˵ɇ3�GDPR, art. 4 (4). 

47 See also, Bygrave, supra note 41, at 530. 
48 See Gianclaudio Malgieri & Giovanni Comandé, Why a Right to Legibility of Automated Decision-Making Exists in 

the General Data Protection Regulation, 7 INT. DATA PRIV. LAW 243, 251 (2017). 
49 See Article 29 Data Working Party, Guidelines on ADM and Profiling, at 20-21. ξȉ#û̆ê̵ͨĪØ΂~Ĝ(
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Ղ%˧ťʁ͍εĪɲЬºÂΧƣȊ̥�ķ֚җ˧ťǖթźɲӂɫ�ևͳ

͞
ˮǋɢʡ�ȄД
аˮǋɢʡͿͬ͵ԣĺǆե��ȊҨ͵
ˮǋɢʡ�

ȩ͵ʁźɲӂɫ�և͟͞ˮǋӂʫ͵Ҳʋ֚�Ȋȩ˻͵�˽Áȥ�ˮ>×Ρ

ˮ�èΨˆ¡͵Ɲժ50�ĠɪЋ�֚Տ̩ʘʮÁï��ΡԛԶ¡͠ЬºÂΧƣ

ȊqȂ͵��˧ť֚�ҥɢʡʁːՠȄДҹՠ֚IĠѾԡ�ʘʮxĠњ͖ͳ

͞
ҹՠ�ǆե͵˧ť51�Е
аˮǋɢʡͿͬ͵ԣĺǆե�Ϳźɲ
ˮǋɢ

ʡ�֚�Ȋȩ˻͵џ̥ʁ�ӻȂˮǋӂʫ͵ɝҲ֚IʁĠeʭ�֚źͬ'2

͟͞ƻ̦�Եʕοƒ źǉ͵'ůɢʡʂ֚ÍƋ��52 

Ǐ>�͵�ʟ֚ã>ǎ΋ν 22 ʮȊˉњ͖͵ʽ͵ʁ̧2̥6�֚�͟͞

ˮǋɢʡȄДʁ'ů�ԣĺǆե͵
ЬºÂ˧ť��ÕԞʘθ 2.1 �͵ҥӱ֚

Wɔ2ƎʈǴĠ˧ς�͵ѽй֚ã>Ä�̥O̥ӡµД͵ǫǀ֚Ȅƅɲ˧ť

Д͵ K�Еν 22 ʮњ͖͵źҶʁĊ͍ĪɲЬºÂњ͖Ȋ͞ˮǋɢʡ͵e 


ЬºÂ˧ť�֚ã>ǎ΋ν 22 ʮŷԶњ͖ƅɲ˧ťД K�̧2̥6�͵

�ЬºÂ˧ť�ɁҀ�֚
O̥ӡµД͵2ƎʈǴ��՟ν 22 ʮȊњ͖͵ź

Ҷ֝#ėˑ֚ӡµĦ2ƎʈǴ͵S֚͠��ʎSν 22 ʮͳ͞ˮǋɢʡ� 

B. 第22條第1項的法律效果 

ԨźЬºÂ˧ť֚ʘʮĠˮǋɢʡ�֚ūҋÛ˧ťД
̧ƬÛҗ˧ťȊ

ȣʛ��ȊҨ͵̧ƬÛ£җЬºÂ˧ťȊȣʛ֚ȩ͵ʁÛ˧ťДЦĹȡϢÛ

£ЬºÂ˧ť͵ɢʡȊ×�ҊǬ�eǫǀ֚�ԛԶ>ЬºÂ˧ť͵ɱƴźɲ

                                                
ơ¾ȉʞ̩̰�See Information Commissioner’s Officer, Feedback request – profiling and automated decision-
making 19 (Apr. 28, 2017) (“…we think it is intended to cover those automated decision-making processes where a 
human exercises no real influence on the outcome of the decision… (italic added)”). 

50 ē〉ǕΒ͆Ƀ˵¤«țěīǋ~ȁ�ɸμ��ňϜ�ǝǻƂȉ̖ɸ�ȡŦƾǪ��ɇ《ɵɤɌ͘〉�"̨
îǋʘȡϝò ��ɦ˵¤«țěʖȇɓě3ˋˁĄʸǒÎǻƂȉ̖ɸȡŦƾǪ�Ņ̩ɸPďǒχ"ΉΓ
˵¤«țěʶ˅ƠξƒΗķȍƁŭ〉�Îě̩̰͆Ƀôǋʘȡ˵Ȟ��Ș+ȁ�"Ϭ�èɃƖ˂ˋʸ《¿
�ȁ�Sĝ	ˬě̩̰͆Ƀɓě˲˃ ̅Ɩ˂ˋʸΌƂȁ�Sĝ�ĸ#�Vgl. Lewinski, (Fn.44), Rn. 31. Ǥ
ǄôǤ�͆Ƀôǋʘȡ˵Ȟ·��àʺƖ˂ˋʸ��ɤȁ�ɸSĝ�Fîɓě˲˃ �̨ʸ〉�ǟˋʸ͌
ȚȁǓ�ć̓ʭĄʸ#Ǝ͐〉ǟŞ�ɸˋʸ˜¦�ćôʑŵǠ¦��ȉǓΉΓ˵¤«țě《Î�̓Ąʸɸ
ˋˁɸʏǝɥɤȡŦƾǪ�《ǻƂǤϚɸ̨?� 

51 Vgl. Lewinski, (Fn. 44), Rn. 33. 
52 ȉǼȵɧȅɽͨǅY͙ƛ<ʫ29ǲ͎̿ļLˀ˒Ʃ��see Article 29 Data Working Party, Guidelines on ADM 

and Profiling, at 21. ʃϢE̩̰PćGianclaudio Malgieri˹Giovanni Comandé͆Ƀ̓ŢϘ̅ΌƂ�ŉʭɸŢ
Ϙ
�ɦȩͧ〉ɸŜϴ¡=ƳːǓ´̓ɮ�see Malgieri & Comandé, supra note 48, at 253. 
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́ťͬ'2OȂ˧ť֚Еͬ'2�ƺˑˆ¡�ˑʂӻȂ�ԛԶ>ЬºÂ˧ť

ɱƴOȂ͵˧ť�͞ɢ±��ԛԶо7ʐЋ¼OȂҗ˧ť֚xЦ>
2̥˧

ť�͵ɱƴSˮǋɢʡůՈ͵͟͞�ĪɲˑÐė֚ʘʮĠˮǋɢʡ�ã>Ω

̥Ҥ˥
Û2̥˧ť�53� 

Տ̩ˑѶχЄɲν�θ͵
ӂɫ�և�ˆ¡�֚�Ġɪř�>
ˆ¡�

O̥Ƚӱ̩֚ЕŝДԹźɲ�ˮǋɢʡ֚Ġʘӆ�ίη̥ӂɫ�և͵ˆ¡֞

ȄʁS͠ЬºÂΧƣ˧ť͵ӂɫτȺДǿȑɓ͵�жΞˏǢѶť֞ʐԣĺ͵

̵ү�54ҘҀ�֚оŶˑѶχѾԡ̥ӂɫ�և͵ˆ¡֚ˑѶχ�íɹÍͿͬɲ


Ð©�ӂɫτȺДǎS͠ЬºÂ˧ť֚Iɲӂɫ�ևџSˑˆ¡ʂ֚©U

ķ�ḁ̌��֝ͿÙ͵֚оŶˑѶχѾԡ̥�жǢ͵ΞˏЋ¼ʂ֚�Ѷχí

ɹÍͿͬɲ
Ð©�ΞˏS͍͠ε͵ЬºÂΧƣ֚˜ǉӂɫ�և³>џS��

Ӹ�Ψ�êѾԡɱˮ֚źɲӂɫ�և͵ˆ¡aՉ�˧ςДʁíЦĹS͠Ьº

Â˧ť͟͞ԣĺ͵ǆե� 

ˑ̵үɲӂɫaҰȩ=ʂʕÍƔŚĠ֚I͢ɲ
ȩ=�͵ևUǢӆ֚�

ՙѳĠˍ͹ƉˈѾ˧֚Еʁͧǉˍ͹ȂûěĠ�ěˮÂν 15 ʮ͵ԄΧ�³>

ǀȂ55֚ėˑȂûěʐȷÚˆ¡ʾƴ¤ťД56�ʐȷÚΞˏЋ¼57֚͝ЭʐÄ�

˧ť�և̥�ԛԶȄДΡԛԶ֚Е� ȷÚΞˏЋ¼Ȅˆ¡͵̄éεˮ58�I

ʁˑ̵үĠѶ©Ѷχʂʕ֚Íʐ³>Ԧ̆͵ǖѳ֝ė̥
Ѷ©�Ġˍ͹ˮ�

͵ͽ͵ÍĠɲɧéˍ͹èě͵ˮ¤֚�ūҋèȂûěʐ�ê͵ӂɫaҰև¤� 

ȷÚ
ˆ¡Ҡ�Д֚ĺĸǏʘˮ͵ɪЋ>×Ѷ©¤ť͵「ա³>Ҡɻ�

ս�֚ϐ̵Ѷχ>�ÛЬºÂ˧ť͵
ˆ¡�Ω�֚��ѶχɲˑѶ©ν�

θ͵
ӂɫ�և͵ˆ¡��59�Д֚оʘѶχˉ>Ξˏҥ͵ǀƴ³>Ѷχ֚ε

                                                
53 See Sancho, supra note 43, at 147; Huq, supra note 3, 622-624; Brkan, supra note 45, at 17. 
54 See, e.g., Sandra Wachter, Brent Mittelstadt & Luciano Floridi, Why a Right to Explanation of Automated Decision-

Making Does Not Exist in the General Data Protection Regulation, 7 INT. DATA PRIV. LAW 76, 94-96 (2017); Brkan, 
supra note 45, at 8-9. 

55 See Mendoza & Bygrave, supra note 36, at 86. 
56 ćɡ�ǋ1998ŊƉ�ěɸͨǅY͙ȡɸʫ29ǲ´ơ¾ȁ�ǽř�Bygrave, supra note 41, at 529. 
57 ćȕ�Ǔǋ1992ŊƉ�ěɸͨǅY͙ȡɸʫ12ǲ¼ơ¾ʖȇ˜¦ǽř�id. at 529. 
58 ć˜þ�ǋ2003ŊɸͨǅY͙ȡ�­�țě〉ɸī͟ǒ~ΤεΝǒʘΤε《¡=Ɓī�ćǪǒÉȡțě
��ț�ƅ〉ơ̌ƽ̛Ƀ��ơ¾ʖȇ˜¦ǽřʧȡ
̅ǒʘΤεɃ#��ơ¾ȁ�ǽřʧȡ� 

59 Mendoza & Bygrave, supra note 36, at 85. 
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ˮДǿҗȷÚʘʮν 4 է
ǿΞˏ֘shall not; dürfen nicht֙�͵͠Ҝ60�ƀˑ

>Ѽ֚εˮДǿʁʐíȷÚ
ˆ¡�ʾƴ͵¤ťɱƴ�ˑķ֚ԛ�ŝДǏε

ˮ¤ҁ͵̋͢Ѽ�֚Қ̥ȊϿÛ͵ˮěˮÐ�ʘʁ�ΨΞˏѶχ֚ЕĠӾ�

ȩ=͵ʂ<ǌ֚εˮДĠεˮ͵ԄΧ��ʐí͵ɝҲɪřȷÚ
ˆ¡Ҡ�͵

�ƺ�61 

ЕȷÚ
ΞˏҠ�Д֚©Ǐͽ͵Ѿԡ>×ʮɪ�Թ͵ѶχԻ[³>Ҡɻ�

ս�֚Ϳӟɲʘˮêθ͵�Şˆ¡֚ʘʮ͵
ˆ¡��ū�Ġɲάʷ͵Ҥ˥

֘to֙́ťO̥֚Еʁ�Û́ťO̥֘not to be subject֚֙ʘӆ�ʁ�Ψ˺ʷ

͵ˆ¡�ЕʘѶ©��͵�9ˆ¡#�!˺ʷˆ֘UŊν 13ʮ�ν 14ʮ͵ӂ

ɫӹ΋ˆ֚֙ėˑѾԡ̥ΞˏЋ¼��̩ͬԈÙɪЋ��Д֚Гԥêʮν 2է

͵Ҵ�Ѷť֚ԖӤ�ͬ'2�ãЦêʂêí>ЬºÂ˧ť͵ɱƴOȂ˧ť

֘ν c ˌ֚֙ÖџSν 1 է͵ˆ¡�ÛЬºÂ˧ť͵ȣʛ��ǏƻÂӂɫ�և

ˆ¡͵Ѽ֓�ͳ֚ŶˑѶťѾԡ̥�
Ð©�Ξˏ�͵Ћ¼Ѷχ֚ɱ�ʐ˚

w±֚Ц̛ƤȴՂЬºÂ˧ť͵նՋ֚Е�ǉӂɫ�և³>�ƺ�62ˑķ֚о

Ŷν 22 ʮν 1 է͵ˮǋɢʡѾԡ̥ǖթ�ºџS͵ˆ¡֚Ŷʢΰêˮêʮν

2 էν b ˌ�ν 3 էUķ�ҋЬºÂ˧ťIǖթμé͵Χƣѳ˥֘Í
Ԍͬ͵

aҰȼɳ�֙�63ҘҀ�֚Ġ
ˆ¡Ҡ��֚оͬ'2�ʗџSν 1 է͵ˆ¡

ʂ֚˧ςДƀЦˠ�aͧ͵S͠ЬºÂ˧ť֚��ʎÛ£εˮДȊҢа͵Χ

ƣѳ˥Ћ¼�64 

́˘͵ʁ֚Ѭ��жӂɫaҰѶ©Ԍ͠�'Uķ͵ 2016/680ȩ=�65֚�

�ν 11 ʮźɲЬºÂ˧ťɲ�'ӳҌ�͵ǫǀ֚ɻΓ͵ȷÚ%
ΞˏҠ�͵

εĮ֚Ղ՟ʎûěεˮȱˆūҋ��җȱˆǖթêʂȾV2̥͵6�͵aՉ

ȼɳ֚í©Ð©ΞˏЬºÂ˧ť͵S͠�66Еˍ˴ӂɫaҰŒûʎɲȩƶ�ɻ

                                                
60 Id. at 86. 
61 Luca Tosoni, The Right to Object to Automated Individual Decisions: Resolving the Ambiguity of Article 22(1) of 

the General Data Protection Regulation, 11 INT. DATA PRIV. LAW 145, 148-152 (2021). 
62 Mendoza & Bygrave, supra note 36, at 86. 
63 Id. at 87. 
64 See Wachter, Mittelstadt & Floridi, supra note 54, at 95; Brkan, supra note 45, at 8. 
65 Ǥƛ<Ιɦǋīǋ�+·̻ɸΓʝ# �《�ǣΙɦǋÉȡĥ�ɸŹŠ� 
66 Article 11 of Directive 2016/680: Automated individual decision-making 

1. Member States shall provide for a decision based solely on automated processing, including profiling, which 



doi:10.6342/NTU202103631

ʫ,ʩ� �3Ƀ7y�ɸzȬ�

 39 

Γ͵ȩ�֚Īɲ³ƻӂɫ�ևźɲe2ӂɫ͵Ⱥ¤ƻÂ֚ʘʮՏ̩ë̥
ˆ

¡�֚IĠѾԡ��Ϳͬɲ�жǢ͵ΞˏѶť֚�ҥӂɫ�ևʁí³>џS֚

ЕƣҀ�ν 71֓͵͠Ҝ#ãյΘεˮД¤ť̥�жΞˏѶχ͵íĝ67�ˍ͹ʎ

ûěфљ˹̼ ɱˮՁ֘Hague District Court֙ɲ 2020 Ɵ 5 ʏ 2 ɷOȂ�˧

�#WǐªӱƎOϠϺ͵ѵѾ֚Қ̥ˑѶχǿ̥ΞˏѶχ68� 

C. 第22條第2項與第3項的內涵 

Ԩźν 1է͵
�ÛЬºÂ˧ťȣʛ�͵ɢʡ֚êʮν 2էҊʐ�Ψǫǀ

͵Ҵ�ʮ@֚оμé�Ψǫǀ���Ψǫǀʂ֚˧ťД7гã>S͠ЬºÂ

˧ť֚IǖթȾVΧƣ͵aՉ� 

ν�eҴ�ʮ@
ϯϡȄƊџłϓȊǖѳ69�[ȩЬºÂ˧ť̥łϓ�Ȃ

ε>×ƊџȊ�ãȄЁ�ȊҨ͵
ǖѳ�ĠѾԡ�ǖթГԥʁíʐ�ŞЦԇ

ȂłϓϯϡȄƊџ͵ͽ͵źɲӂɫaҰXũӟż�ȋ˙�̩Е֚о͉ЋѾԡ


ǖѳ��Ҝ֚Ŷ̧ЬºÂ˧ťǎӵԄʘˌ³>Ҵ�֚юĠ͔ů��̧łϓ

�ϯϡȄДƊџǖթӵԄЬºÂ˧ťɱḁ̌��ν(ˌ͵
ʎûěȄДˍ͹

ˮȱˆ�ҋ70�Ҵ�ѳ@©ʁǅյ%�жӂɫaҰѶ©x̥�ʬʢǢ͵Ѷχ֚

ˍ͹ȄДʎûěǎӵԄεˮ³>UķūҋЬºÂѶť��ԄѶ©7źɲUķ

ūҋ͵ǫǀҊť͵ʬʢǢ͵Ѷχ֚ѳ˥ǖթƳεԌͬ͵aҰȼɳ�71Еν�e

                                                
produces an adverse legal effect concerning the data subject or significantly affects him or her, to be prohibited 
unless authorised by Union or Member State law to which the controller is subject and which provides appropriate 
safeguards for the rights and freedoms of the data subject, at least the right to obtain human intervention on the 
part of the controller (italic added).  

2. Decisions referred to in paragraph 1 of this Article shall not be based on special categories of personal data referred 
to in Article 10, unless suitable measures to safeguard the data subject's rights and freedoms and legitimate 
interests are in place. 

3. Profiling that results in discrimination against natural persons on the basis of special categories of personal data 
referred to in Article 10 shall be prohibited, in accordance with Union law.  

67 Article 29 Data Working Party, Guidelines on ADM and Profiling, at 19-20. 
68 Rb. Den Haag 2 mei 2020, C/09/550982/HA ZA 18/388, ¶ 6.35-6.36 (ECLI:NL:RBDHA:2020:1878). 
69 GDPR, art. 22(2)(a).  
70 GDPR, art. 22(2)(b). 
71 RƵē〉ɸʋʣ�ʁ�ȅɽǝØÊêRƵȉȄ《ɓ�ʧȡğ̺˵¤«țěˑ�ǟ}ê���Ƀȕ�Ǔ
̈
̕
ȡê
Ůê
ªɐ�
ǇȥˇĲ0
ȼȧ
żɍ̕�̆êǋ˳ȅ�2ǟİȉɓě�ě̪ʲGianclaudio 
Malgieri, Automated decision-making in the EU Member States: The Right to Explanation and other “Suitable 

Safeguards” in the National Legislations, 35: 5 COMPUT. LAW SECUR. REV. (2019). 
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Īɲӂɫ�ևɻΓêí72�Ҵ�ѳ@֚Ġӂɫ�ևɻΓѦԇêíÛЬºÂ˧

ť͵ǫǀ�֚ūҋS͠ЬºÂ˧ť�
ɻΓêí�̥ӂɫaҰѶ©εˮȊ́

 ƻң͵ԣ֓�Ѷ©ν 4 ʮν 11 ˌʮѳ˥
êí�ǖթʁӂɫ�և�ɲЬ͢

íǙ֚źɲȊêíźҶÛɻΓó΋֚��άʷ�Γů͵̥́ť'է͵êí�

ėˑ֚źɲЬºÂ˧ťS͠͵êí֚ӂɫ�և0ǖթźЬºÂ˧ť͵ŚĠ�

�˽š�΋ǩ֚��̥άʷêí͵íǠѦΘ� 

Ղ%ˑ�eҴ�ѳ@�ķ֚źɲŚ͠ Ψճe2ӂɫ̥ЬºÂ˧ťʂ֚

оμé
ͬ'2êí̥��̧ˍ͹ˮȄʎûěεˮ�ɻɪΞˏ�Ȅ
ͬ'2

Տ̩ɲˮǋ�Ȅ'ů�̧ˮ̥êíIźɲaҰͬ'2͵ˆ¡�ʐǖѳǢ��

���eʮ@֚��ʐԌͬ͵aҰȼɳʂ֚ÍǎUķ�ҋĪɲ́ èΨӂɫ

Ȋ̥͵ЬºÂΧƣ� 

Ġμé
łϓUķ�>×
�жêíUķ�͵ǫǀ֚Ѷ©Ҋ�%Ŋêν

(է bˌ͵ΧƣaՉѳ˥֚�ѳ˥ЬºÂΧƣ͵S͠ДǖթƳεӑ>aՉӂɫ

�ևˆ¡͵
Ԍͬ͵aҰȼɳ�֚Ϳӟɲν(է bˌ֘ȱˆUķ֙>×νĕէ

֘́ΨeӂUķ֚֙Ѷ©žźɲΧƣ͵�˽Ӿџ́ť֚ǖթSӂɫ�ևЭŽ

ЦĹ
ƀӂɫτȺДԛ�̥2̥͵6��Ѧԇ�íѵ>×̵Ĩҗ˧ť��ƀ

ˑ�˽֚Ѷ©͵ƣҀ�͵ªҀ֘recital֙ν 71 ֓źˑʐ>�͵Ҡɻ֜
…Ġ

ANǫ」�֚җњ͖ǖթʐԌͬ͵aҰȼɳ֚ÁȥǿϤ&ӂɫ�և͵́ťӂ

҃>×͎ǎ2̥6�͵ˆ¡�Ѧԇ�֘ӂɫ�և֙íѵ͵ˆ¡�źɲϦԄҏ

EǌqȂ˧ť͎ǎҠɻ͵ˆ¡>×̵Ĩ˧ť͵ˆ¡�…� 

ªҀĠ�ɱՠ̆̚%
Ԍͬ͵aҰȼɳ�͵�˽�ν�ɱՠʁǿԌ͠Χ

ƣѳ˥͵ǫǀ�ªҀȩ�
ĠANǫǀ��֚ͶǿҗÁïUΘ͵ͿԻȼɳ֚

0ÍÍZĠν 22 ʮν 2 էν b ˌ>×êʮν 4 էεˮД�ʗѳ˥
ԌͬaҰ

ȼɳ��˽͵ǫǀ�֚#ǿҗԌ͠ν 22 ʮν 3 էȊɻɪ͵Χƣѳ˥�ν(ɱ

ՠʁΧƣѳ˥͵�˽֚ʘ֓Ղ%ԣѯҠɻν 22 ʮν 3 է͵�˽ķ֚Ԕ®Ҋ%

ЬºÂ˧ťǌ͵eʭҠɻˆ�̩Е֚ªҀ0xˏɲˑ֚�ʗϿЀ͵ԼɻNҨ

Ҡɻˆ�Ҡɻˆ͵�˽̥N� 

                                                
72 GDPR, art. 22(2)(c). 
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Ϲϡ>�͵Ҡɻ֚ν 22 ʮȊԨź͵źҶʁ
ЬºÂ˧ť�֚xњ͖¡͠

ЬºÂ΢ȒOȂ˧ť͵ǫǀ֚��њ͖ӡµĦ͵ЬºÂ΢Ȓ�Ġeʭ�֚Ŋ

ʡÛ˧ťДĠՠź͟͞ԣĺǆե͵ЬºÂ˧ť֚�〉ʐν 22 ʮν 2 է͵Uķ

ʂ֚ν 22 ʮν 1 է͵ɢʡƀʎėˑͳ֚͞˧ťД�ǎS͠ЬºÂ˧ť֚áЦ

S͠2̥˧ť֚ˑʂˮǋ��ΞˏӵԄЬºÂ΢Ȓ͵ӡµOȂ˧ť�IоĠ

eʭ��֚�ʐν 22 ʮν 2 է͵Uķʂ֚˧ςДЦĹS͠ЬºÂ˧ť֚Û˧

ςД�ЦĹџSν 1 է͵ȡϢˆ֚I˧ςДėˑ#�ʐν 22 ʮν 2 էν b ˌ

аêʮν 3 է͵Ћ¼֚ȾV
2̥6��οΧƣaҰȼɳ�73 

2.2.3.2 涉及自動化決定重要資訊的告知權/義務與近用權 

ԨźЬºÂ˧ť֚Ղ%ʐªԸν 22 ʮ͵ȣʛȡϢˆ³>Ѷχ֚Ѷ©ž�

 >ν 13 ʮν 2 էν f ˌ�ν 14 ʮν 2 էν g ˌ�ν 15 ʮν 1 էν h ˌ�

eʮɪ֚®Ҋ%Իɲ
ó΋ˆ�а
Ӯ͠ˆ�͵Ѷχ� 

Ӹ�ʮѶχͽ͵ĠɲƻÂ
ӵɻ֘transparency֙��
�ː֘fairness֙�

а
éˮ֘lawfulness֙�ȊӅ&ӂɫ�և͵ˆ¡֚S�΋ǩ�e2ӂɫ͵џ

S͆Ǳ��³>Ⱥ¤74�Īɲê�eͽ͵֚Ӹ�eѶχƒͫĠɲª(ДʁҢ&

ӂɫτȺДó΋Ћ¼֚� ѳ˥ӂɫτȺДɲ;—Úǎe2ӂɫ֘ν 13 ʮν

2էν fˌ֙ʂ֚ȄԹ—Úǎe2ӂɫʂ֘ν 14ʮν 2էν gˌ֙ó΋ԻɲЬ

ºÂ˧ť͵ͿԻӂ֚҃ν 15 ʮν 1 էν h ˌ©ʁӅ&Û˧ť͵źҶЦĹ�º

͵џS—ӮS͠ˆ֘the right to access֙ìӂɫτȺДҤ˥�ť͵ӂ҃� 

Ġ¤ť「ա�֚ν 13 ʮν 1 էν f ˌ>×ν 14 ʮν 2 էν g ˌʁˍ͹�

жӂɫaҰѶ©��ɯ͵Ѷχ֚Еν 15 ʮν 1 էν h ˌ͵ӂɫӮ͠Úǎˆ͵

                                                
73 �]ȡǲƳL�ɸÜϟǒ�ćǪ]Ǳ# Nɦ˵¤«țě���ʪËʫ22ǲʫ2ϚɸPûğ̺Nɦ˵¤«
țěɸ͝xŹŠ�Fțʯ〉�ǣƩQʃƁɸʝŌY͙ƧǌǓ�ȉǓʫ22ǲʫ1Ϛɸ�Ɩ˂ƾǪ�ǒÎǝɥ
ɤ�《Ĭ˷ʖȇțʯ〉Nɦ˵¤«țě�έīȉÜϟ�ȡŦ��ȝǟ̪ʲɸťȲǵ�İȡǲɸǄ˜《̲�
ʫ22ǲʫ2ϚǤǄƛ�ʪËÌϚ��Ȅɸ@�ŹŠ�´�Ư̄Nʫ22ǲʫ1ϚɸƖ˂ȁ�《ʧȡ〉�ǣĩʫ
22ǲʫ3ϚɸʝŌY͙˜¦zğ=ϢEʫbȄɸʧȡǊř˘ǋʫ2Ϛ# �èȉ´TȝǟƩQʃθɸ3Ƀ7
yɸƧǌ�țʯ〉8˼˰ýNɦ˵¤«țě�èȉïćǪǒʫbȄɸ�ǝØêƅ〉ȅɽȡƟȁt̺�ɸŹ
Š�ɧǋʫbȄɸzğ�Ãû�ʞÅ˰ɸ̰ΨǊř��ǒ=ʫ2ϚŰϛ˹ʫ3Ϛ』ˁ¡=̰Ψ�˵¤«țě
Pûɸğ̺NɦŰϛ=ƩQʃθʝŌY͙ƧǌɃ�Ʃ�ǤǄ͆ɃƁơ¾ŧϕɸΊʞ̰ΨǊř�ɟɧîǋǤ
Ǆ͆Ƀ�C(�76��(�0���Ͳ=Ȉɮ«3Ƀ7yLɃNɦ˵¤«țěɸŲ̋ǲ?�θǋΊ]͍
ϴ�ǤǄĩǋŧ˕¡=͍͔� 

74 VOIGT & BUSSCHE, supra note 37, at 88. 
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ªӚÍ̥ӂɫaҰȩ=͵ν 12 ʮν a ˌν 3 ͽ֚Ӆ&ӂɫ�ևǎҤ˥Իɲ́

ǒ«ϼ
ЬºÂњ͖͵ԖӤ�͵ͿԻӂ҃75�͢ɲν 13ʮν 2էν fˌаν 14

ʮν 2 էν g ˌ͵�ūͿê֚xБҮν 13 ʮν 2 էν f ˌ76аν 15 ʮν 1 է

ν h ˌ77͵ʮɪ�ūŊ�֜ 

ν 13 ʮ ;—Ǐӂɫ�ևњÚǎe2ӂɫʂǿȾV�ӂ҃ 

II. Ղν 1 էѶχ�ӂ҃ķ֚τȺДǿɲÚǎe2ӂɫ�ʂȾVӂɫ�և>�

ʋӾ�˒͵ǖѳӂ֚҃>Γa�ː�ӵɻ͵њ͖֜ 

(f) ν 22 ʮν 1 էаν 4 էȊȩΩ�ЬºÂ˧ť֘Áȥ́ǒ«ϼ֙͵Ś

Ġ֚ЭŽɲªԸǫǀ�֚ÁȥԂOԖӤ�>×җњ͖Χƣźɲӂɫ

�և͵ԣѳǢ>×ãժѵϡʡ͵ʐíЋӂ҃� 

 

ν 15 ʮ ӂɫ�և͵ӂ҃—ӮS͠ˆ 

I. ӂɫ�ևǿʐˆìτȺД͎ǎΓҚʁíʐ�e2ӂɫːĠѩњ͖֚о�ӂ

ɫːѩњ͖֚�ʐˆ—ӮS͠e2ӂɫ>×>�ӂ҃֜ 

                                                
75 Gabriela Zanfir-Fortuna, Article 15, in THE EU GENERAL DATA PROTECTION REGULATION (GDPR): A COMMENTARY 

463 (Christopher Kuner, et al. eds., 2020); DPD, art. 12(a). 
76 �˾ͨǅY͙̪�ʫ13ǲʫ2ϚʫfȄɸ̆Ǆ·Ǆć�	 
Article 13 Information to be provided where personal data are collected from the data subject 
… 
2. In addition to the information referred to in paragraph 1, the controller shall, at the time when personal data are 

obtained, provide the data subject with the following further information necessary to ensure fair and transparent 
processing: 

(f) the existence of automated decision-making, including profiling, referred to in Article 22(1) and (4) and, at least in 
those cases, meaningful information about the logic involved, as well as the significance and the envisaged 
consequences of such processing for the data subject. 

77 �˾ͨǅY͙̪�ʫ15ǲɸ̆Ǆ·Ǆć�	 
Article 15 Right of access by the data subject 
1. The data subject shall have the right to obtain from the controller confirmation as to whether or not personal data 

concerning him or her are being processed, and, where that is the case, access to the personal data and the following 
information:… 

(h) the existence of automated decision-making, including profiling, referred to in Article 22(1) and (4) and, at least in 
those cases, meaningful information about the logic involved, as well as the significance and the envisaged 
consequences of such processing for the data subject. 
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(h) ν 22 ʮν 1 էаν 4 էȊȩΩ�ЬºÂ˧ť֘Áȥ́ǒ«ϼ֙͵Ś

Ġ֚ЭŽɲªԸǫǀ�֚ÁȥԂOԖӤ�>×җњ͖Χƣźɲӂɫ

�և͵ԣѳǢ>×ãժѵϡʡ͵ʐíЋӂ҃� 

 

ƀe2ӂɫaҰ͵Ѽ֓ЕҀ֚ν 13ʮ�ν 14ʮʘɪ͵Ûó΋ˆ֘ó΋Ћ

¼֙ʁӂɫaҰ͵ν�Ɖ͵aՉ֚ν 15 ʮʘɪ͵ӂ҃—ӮS͠ˆʁӂɫaҰ

͵ν(ƉaՉ�ӂɫ�ևʘǎӵԄˑ(Ψˆ¡͎ǎ>��Ψӂ҃֜��͎ǎ

́ťӂ҃ʁíѩњ͖͵ρѴ֝(�Úǎӂɫњ͖ԄΧ͵ϝφ֝��Γ�ѩњ

͖͵ӂɫ78�ˑњԨźЬºÂ˧ť͵�é Ѷχ֚©ʁźɲ
˻×ЬºÂ˧

ť͵ӂɫ�êʂҢ&ó΋Ћ¼֚��Ӆ&�ºӮ͠͵ˆ¡� 

Ġӂ҃ȾV͵Զ˅�֚ʘˮɲɪř�ƻң
ЭŽɲ�μéν 22 ʮ͵Ьº

Â˧ťʂ֚ȌʐȾVͿԻӂ҃͵Ћ¼�͢ɲˍ͹�жӂɫaҰѶ©źɲԈÙ

ʘˮ͵Ѷťʐֈհ͵ѪЅ֚ėˑǏˑʮɪã>ǎ΋xɲ˻×ν 22 ʮ�͵
Ь

ºÂ˧ť�ʂ֚ӂɫτȺДȌʐȾVӂ҃͵ˮǋЋ¼79� 

Ӹ�eѶχѳ˥ӂɫτȺДǿȾV>��Ψӂ҃ϤÛ˧ť͵źҶ֜��

ЬºÂ˧ťŚĠ͵'ů֝(�˻×˧ťϐϥԖӤ͵ʐíЋӂ҃֝��ҠɻЬ

ºÂ˧ťźɲӂɫ�ևãЦ͟͞ǆե͵ʐíЋӂ҃� 

Ġν�eӂ҃�֚ЬºÂ˧ťŚĠ͵'ů̥�
ʁ/í�͵ρʭ֚�̧Ԍ

͠�͵ͮЋ�ėˑ֚ӂɫτȺДǖթԨźʘӚʁíS͠ν 22 ʮ͵ЬºÂ˧ť

ó΋Û˧ť͵źҶ�оˑρʭ̥ʁ֚ӂɫτȺДՊ��ʐǌՠ�Ψӂ҃͵Ⱦ

VЋ¼� 

Ġν(e
˻×ϐϥԖӤ͵ʐíЋӂ҃��֚ӂɫτȺДǿҗȾVNΨ

ӂ֚҃ŝДȩ�ˑ��ȩ˻ȊS͠͵́ť̓σˮ�ЬºÂ˧ť͵ΧƴΔ֚Ȋ

Ҩ͵
ʐíЋ�ǿȷÚʐ¡ɲ
ӂɫ�և�͵Ѿԡ֚ȾVҗԂOΧƣ͵ƳЄ

Ī̌80�Еˍ˴ӂɫaҰŒûʎ#ȷÚճH͵ѵѾ֚Қ̥ȊҨ͵˻×˧ťϐϥ

                                                
78 Zanfir-Fortuna, supra note 80, at 453 (Article 15). 
79 Vgl. Paal/Hennemann, in: DS-GVO GDSG, 2. Aufl., 2018, DS-GVO Art. 13, Rn. 32. 
80 See, e.g. Zanfir-Fortuna, supra note 80, 429-430; Andrew D. Selbst & Julia Powles, Meaningful Information and the 

Right to Explanation, 7 INT. DATA PRIV. LAW 233, 236 (2017). 
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ԖӤ͵ʐíЋӂ֚҃��˽Í̥˧ťФǌ͵Ī̌֝ˑķӂɫτȺД��͠…

՛ȄДҠɻɧe̓σˮ֚xѳȾVӑ>Sӂɫ�և͖Ѿ�Ȋ>͎ǎ˧ť͵͖

͢Íã�81 

Ġν�e
źɲӂɫ�ևãЦ͟͞͵ǆե�͵ӂ҃�֚ˍ˴ӂɫaҰŒ

ûʎѳ˥ǖթɻΓ͵>ã͖Ѿ͵ɱƴ֚>�և͵UŘҠɻЬºÂ˧ť
ãЦ�

ͳ͞͵ɢʡ֚UŊS͠ЬºÂ˧ť�ɰaӁ͵aՋʶД֚ǿ̆ʵ͵ó΋Û˧

ťД֚NΨџ̥ʎŻЮֈհ͵aӁ�NΨџ̥ʎԿLaӁ� 82 

�e˟ӟ�̆ʵ͵Āկʁ֚Ӹ�eѶχаν 22 ʮˆ¡͵џS�Թʁí�

ʐ�ť͵ԻЛǢ֞Ġˮʮ�Թ͵ԻЛ�֚ǏӸ�eԻɲӂ҃Ҥ˥ˆʮɪ�


ЭŽɲν 22 ʮν 1 է��͵ɪЋã>ǎ΋֚ӂɫτȺДǿó΋͵ӂ֚҃а

ӂɫ�ևǎҤ˥�ӂ֚҃ǿҗʁ˻×ν 22 ʮѶχ͵́ť
ЬºÂ˧ς��˽

͵ӂ҃�Еӵɻˆ�ǿȾV͵ӂ҃�ū�Áȥ
ЬºÂ˧ς͵ŚĠ��
Ь

ºÂ˧ςźɲӂɫ�և͵ԣѳǢ>×ժҊϡʡ͵ʐíЋӂ҃�>×
˻×Ԃ

OԖӤ͵ʐíЋӂ҃��Ψӂ֚҃Ӹ�eӂ҃ʁ˻×ӂɫ�ևʁíџSν 22

ʮν 1 էаν 3 էˆ¡͵ԣѳӂ҃�83ƀůՈЕҀ֚ӂɫ�ևоˉ�ƺ
Û2

̥˧ť�ȄДǌЀ͵
2̥6��֚ЭŽǖթ΋ԆЬºÂ˧ς͵ŚĠ֚>×

җЬºÂ˧ςʁíŶӻȂԣĺ͵ǆե�84ƀˑ֚ã>ǎ΋ν 13ʮν 2էν fˌ�

                                                
81 Article 29 Data Working Party, Guidelines on ADM and Profiling, at 25. 
82 Article 29 Data Working Party, Guidelines on ADM and Profiling, at 26. 
83 ̮̅Ģȅɽ�˾ͨǅY͙̪�ɸ�ěˌɧ�Å=ɵɝȉʞθ』ŵǟ�Δɟ�̲̈́#�ȅȧóċǝǋ2012Ŋ

1Ǟ25ǍƩ�ȅɽ�˾ͨǅY͙̪�ɸʫ�ɏʧȡ̇Ǳ �̇Ǳʫ20ǲ�ôǋɓŭ�˓ɸƧǌ�Measures 
based on Profiling��ɸʫ4Ϛƛ�ͨǅʱƤ〉ǋʶɌ̇Ǳʫ14ǲɸ̵ͨÒʉ˜¦��zȬ©Ƙ�˵¤«ț
ʯđîɸ+ģ��=¼̓ʝŌīǋ"Ϭ�Å˰ɥɤɸƾǪ� �İȉȡǲɸĖƠÅ=Ūʉ�θǋ˵¤«ț
ʯɸ̵ͨÒʉ˜¦��ʁɸ´îǋͽ¢̛NÌǲʫ1Ϛɸ3Ƀ7yȁ�ψɇθǋ̵ͨ�΅ɦ¾Ūȁ�ɸ̪
ʲ�ȅȧóċǝ8˼ɪŤǋǕ΋̪ě�̇Ǳʫ15ǲ�¡=̖ɟ���ǜ→Ñɝǋ̪�ɸʫ15ǲʫ1Ϛʫh
Ȅ�Fɧǋʫ15ǲɸǄĐ˹ʫ13ǲ˹ʫ14ǲ���ǲǄ Ş͋)Ǥǲ˹ʫ22ǲɸθ』�ʫ15ǲɸ ˰ɟƁ
ƜɈʫ13ǲ=¼ʫ14ǲɸǊřΏ̛͉ǐ�´Ɖ͑ɸ�Ȫ¼ΑLΟ;ǟŻ˜ɸ̵ͨ�´Ƀʃθͽ¢ͨǅ"Ϭ
țěǒÎƁ̛Nʫ22ǲɸNɦȁ�Proposal for a Regulation of the European Parliament and of the Council on 
the protection of individuals with regard to the processing of personal data and on the free movement of such data 
(General Data Protection Regulation), COM (2012) 11 final (Jan. 25, 2012). 

84 ͍〉ƅ̺ǝƛ��ʫ13ǲʫ2ϚʫfȄ
ʫ14ǲʫ2ϚʫgȄ=¼ʫ15ǲʫ1ϚʫhȄɸ�Ȫ¼ΑLΟ;ɸǟŻ
˜̵ͨ���ćÌÃû|]̨?˹ʫ22ǲʫ1Ϛʃ-īƁ�èȉŞ¡Řʧȉ�̪ʲ˹ʫ22ǲɸ΍ˁE$Γ
ŏɔŞ�FΊ]"ŝǟÜϟ#̖îǋ�ǯǤ�ɸ͈̰)�Ȫ¼ΑLΟ;ǟŻ˜̵ͨ�ɸ ˰˹Ż˜��Ȫ
¼ΑLΟ;ǟŻ˜̵ͨ�ɸ ˰îǋNͨǅ"ϬʉŸ˵¤«țʯɸțʯǼȵɃK��ǒÎ˹3ɃțʯǟƉ
̌ľ�̲̈́#�ʫ22ǲʫ1ϚîƾǪ�Ƀ�3Ƀ7y�ɸȁ��《ͨǅ"Ϭ#Ɖ=łǡ3Ƀ7y´ǒ〈Ϊ
��łǡ�3ɃțʯɸˁǪ˹˵¤«țʯɸˁǪ��ʃÌ�《ȉʞ̽D�ǟͬǋʉŸ�Ȫ¼ΑLΟ;ɸǟ
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ν 14 ʮν 2 էν g ˌ>×ν 15 ʮν 1 էν h ˌŚĠ͵ͽ͵֚Ġɲ̑ӑν 22

ʮν 1 էȊџS͵ªȾȊŚĠ֚ӵԄ
…՛�͵ӵɻɱƴ֚Sӂɫ�և΋ǩ


ЬºÂ˧ς͵ŚĠ��
ЬºÂ˧ςźɲӂɫ�և͵ԣѳǢ>×ժҊϡʡ

͵ʐíЋ�֚�˧ť
ν 22 ʮν 1 է�͵ˆ¡ʁíǿ³>џS� 

2.2.3.3 定位不明的說明權 

Ղ%ªՠ�Ψˆ¡�ķ֚ŝД�Թ�ʐԣĺ̵ү͵ʁ֚ˍ͹�жӂɫa

ҰѶ©��ʁíӅ&ӂɫ�և
Ҡɻˆ�֚ЦĹҤ˥˧ťДҠɻ́ťЬºÂ

˧ťOȂ͵͖͢�Ġ 2.2.3.1 ͵ҥӱ�֚ã>ǎ΋Ҡɻˆ͵̵үӌ̋ɲˑˮν

22 ʮν 3 է
ԌͬaҰȼɳ�аªҀν 71 ֓�͵�˽�Ӹeˆ¡̵ү͵̨֓

� Ġɲˆ¡͵�˽̥N�ѶχWɔNĠ>×�ĠЬºÂ˧ť͵τ¤ʬʢ�

��ʐNΨ²Ц�ʘɪҚ̥֚ҠɻˆĠЬºÂ˧ť�ʁíЦ�ʐ²Ц֚ǖթ

Ԧ̆ˑˆ¡͵ѶχWɔ>×ͽ͵̥N֚ɱЦ�ʟӸˆ¡źɲЬºÂ˧ť͵τ

¤ʁí�ʐ²Ц�ėˑ>��ѳҠɻʘˆ¡͵�˽̥N֚>×ɧ͖ŝДԹź

ɲˑˆ¡͵WɔȊ͞͵̵ү� 


Ҡɻ�ȩ͵ʁҠɻД֘explainer֙ƀìѩҠɻД֘explainee֙Ѿρ
̥

NĀկ֘why-question֙�͵ԄΧ�85Ҡɻ͵ͽ͵ĠɲƳέťƔͳ͞'@а

́ťÐė�Թ͵é͖ԻЛ� 86Ġɱƴ�֚ҠɻДźɲǉҠɻ'է

֘explanandum֙ȷÚӴȻȻҥ͵ɱƴ֚Ǐ΄ĸ͵͖͢��˧ť�Ҡɻ֚�Ŷ

�ȾVаѩҠɻД�87ѩҠɻДɲ—Û£Ҡɻǌ֚Ҡɻ2аѩҠɻ2Í͞�ť

͵Ιʎ)º֚Еҗ)ºѸȊȾV͵
Ҡɻ�̥N֚ʎԇȂ�ê͵ͽ͵�88Ҡɻ

͵�ūѸǫı>×�ˉԇȂ͵ͽ͵ЕʐȊ�ê֚UŊ
ɷƚ͵Ҡɻ�ъԣɲ

́ť˧ť͵Ҡɻ֝Е
΢ŝ͵Ҡɻ�ъԣɲ�жԻ[ǀȂ͵Ҡɻ�89Ǐˑњź

                                                
Ż˜̵ͨ���̲=̐#�ʫ13ǲ˶ʫ15ǲɸȁ�ʁɸîǋŇ¢ͨǅ"Ϭ̛Nʫ22ǲʫ1Ϛ=¼ʫ4Ϛɸȁ
�� 

85 Tim Miller, Explanation in Artificial Intelligence: Insights from the Social Sciences, 267 ARTIFICIAL INTELLIGENCE 
1 (2019). 

86 Vgl. Käde & Maltzan, Die Erklärbarkeit von Künstlicher Intelligenz (KI): Entmystifizierung der Black Box und 
Chancen für das Recht, CR 2020, 66, 67 f. 

87 Miller, supra note 85, at 7. 
88 Id. at 34. 
89 Id. at 6. 
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ɲ
Ҡɻ��˽͵�жǢԼӱã>ǎ΋ҠɻЭŽʐ>��éǒ֜��Ġʂ

֓�֚Ҡɻǖ̩ʁ�e
'ǌ�͵̍ӹԄΧ֚źɲƔͳ͞'@ȊȾV͵ӂ҃֝

(�Ҡɻ͵�˽Wɔͽ͵ЕʐȊ�ê֚ãЦҠɻ͵ʁ́ť'@͵ͳ͞Ðė֚

0ʐãЦʁźɲɧև'@͵ʹȥ͖͢�Ǐ>�͵Ҡɻã>Ԧ̆Ҡɻˆ͵�˽

Ġ΄ĸŝДǕ��Ǭy� 

ŝͥͽªźɲˍ͹�жӂɫaҰѶ©�Ҡɻˆ͵҄ҥ֚�ѳWɔҠɻ͵


ʂ֓�>×Ҡɻ͵
źҶ�Ä��>��ΨճĦ͵Ҡɻ90֜ЬºÂ˧ťOȂ

ª͵ϐϥԂOԖӤ͵Ҡɻ֘ex ante, system functionality explanation֙�Ьº

Â˧ťOȂǌ͵ϐϥԂOԖӤ͵Ҡɻ֘ ex post, system functionality 

explanation֙>×ЬºÂ˧ťOȂǌ͵e ˧ť͵Ҡɻ֘ex post, specific 

decision explanation֙�91ˑķ֚Ǐν 13 ʮν 2էν fˌ�ν 14 ʮν 2էν g

ˌ>×ν 15 ʮν 1 էν h ˌ͵ɪř֚ã>ǎ΋Ҥ˥͵ӂ҃Áȥ
˻×ԂOԖ

Ӥ͵ʐíЋӂ҃�֝�ſ�ʁν 15 ʮ͵ˆ¡�ҥĠ˧ť�ªȄД˧ť�ǌͶ

Ц͢ӂɫ�ևͳº֚ԻɲЬºÂ˧ťOȂª͵ϐϥԂOԖӤ͵Ҡɻ֚×Ьº

Â˧ťOȂǌ͵ϐϥԂOԖӤ͵Ҡɻ֚Ġ͔џˮ�ЭŽԝʐɻΓ͵ˮǋĪΖ֚

þ͍
ЬºÂ˧ťOȂǌ͵e ˧ť͵Ҡɻ�ĠѶχ���̧̆ʵ͵Wɔ֚

ėˑ
Ҡɻˆ͵̵ү�ã>Ҡʁ˻×
ЬºÂ˧ťOȂǌ͵e ˧ťҠɻҤ

˥ˆĠˍ͹�жӂɫaҰѶ©͵ʪɔ̥N�͵̵ү� 

Իɲˑ̵ү֚ã>Ä�̥�ΨѵѾ�ν�ΨѵѾҚ̥ν 22 ʮν 3 է͵


ԌͬaҰȼɳ�ã>O̥Ҡɻˆ͵Ҥ˥ˆĪΖ֝ν(ΨѵѾ©ʁ>ν 13 ʮ

ν 2 էν f ˌ�ν 14 ʮν 2 էν g ˌ͵
˻×ԂOԖӤ͵ʐíЋӂ҃�O̥

Ҥ˥ˆĪΖ֝ν�ΨѵѾҚ̥ЦĹӵԄν 15 ʮν 1 էν h ˌ͵
˻×ԂOԖ

Ӥ͵ʐíЋӂ҃�O̥Ҥ˥ˆĪΖ� 

ƀν�ΨѵѾTҠ֚ƣҀ�͵Ҡɻˆ֚ȩ˻͵źҶʁ
˧ť�ǌ�͎ǎ

͵
͍ε˧ť�͵Ҡɻ֚ӂɫτȺДʐЋ¼ƀ�˧ťeʭȾV˧ťOȂ͵͖

                                                
90 #Ɖ=o�ǟ�ʞϢñ《�©Ƙ�˵¤«țě�ɸ]�țěɸ̰Ψ�ɸϢñ�ǒèɃȉʞϢñ��đî� 
91 ǟē〉͆Ƀ，̜ɝģ�˵¤«țěƉNɦɸǽñǤ͸´̓Ï)]ǱțěLƂɸ·è����ǝèɃțě#
�ƅ〉țě#ŧɸǓηϴǟƉ�Ì�èȉ͆Ƀȉ��Ϣ���ǟΩ̨ŵ�see Selbst & Powles, supra note 80, 
239-241. FǤǄ͆Ƀȉ�Ϣ8ɇ�ǟΩ̨ŵ�èɃīǋ̡͉ǐ3《̲��Ʌȡɟ̰ėǂǽñ͉ǐ ɸÙ�
]Τ�ǻƂ)]Ǳ͉ǐ��īǋ̡͉ǐ3《̲�ǂϬ͉ǐ�=¼�]Ǳ͉ǐ�Å˰�ǟ�ÌɸŻ˜� 
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͢�ƀˑ�˽ЕҀ֚�ƋɲЬºÂ˧ť͵'ǌe ˧ť͵Ҡɻ92�Iʁν 22ʮ

ν 3էȊȻŻ�͵Ҡɻˆʁí�ʐȣʛ˧ťД͵ɢ±֚ЕS˧ťДǖթҹɓҠ

ɻЋ¼ŚʐͮЋ��ѳ͖͢ĠɲǏɪř�T͖Ѿ֚ã>ǎ΋Ҡɻˆx̥
Ԍ

ͬȼɳ�͵�ΨճĦ֚ӂɫ�ևЬ̩ã>Ԑɏ
�Ş�ЦĹԇȂ2̥6��

Ѧԇíѵ>×ź˧ťӾџ̵Ĩ͵�Şȼɳ֚ėˑÍZӂɫτȺД�Ӆ&
Ҡ

ɻˆ�֚IȾV�ŞμéªԸΧƣѳ˥͵˂¤֚Í�ԈÙʘʮ͵Ѷť�оˉ

S
Ԍͬȼɳ��ʐҢ&
ҠɻЋ¼�͵Ѷχɢ±֚�ΨãЦ͵Ѿԡɱƴʁ

Ԧ̆εˮДźɲ
Ԍͬȼɳ�͵�˽̥N�оεˮД͵�ѼíĝÍĠ>
Ԍ

ͬȼɳ�ȩΩҠɻˆ֚©җʮȊѠ͞͵ҠɻˆЬ�ʐˮȣʛ±�IǏ˕åѾ

ԡ͵Ѽ֓93T�ʟ֚ã>ǎ΋Ӹeҥ֓��ʐҠʒ±��ҥĠѶ©cˮ͵ԄΧ

��94֚ã>ͳ͔ʐɻΓ͵Ŷ
Ҡɻˆ�Єɲуʭ͵ʮɪ��֚IǌЀ¢Ղ�

ЄɲƣҀ�͵ϒԬ�ɔˑã�֚εˮДɲʘˮ¤ҁʂ�ʗȍσ®Ҋ��ʐ


ȣʛ±�͵Ҡɻˆ�95 

ν(ΨѵѾҚ̥Ѷ©͵ν 13 ʮν 2 էν f ˌаν 14 ʮν 2 էν g ˌ�


˻×ԂOԖӤ͵ʐíЋӂ҃�ЦĹO̥
ЬºÂ˧ťOȂǌ͵e ˧ť͵

Ҡɻ�͵Ҥ˥ˆĪΖ�̩Е֚ӸeҤ˥ˆĪΖ͵ĀկĠɲɪЋ�а
'ǌ͵�

ѳ˥ʐȊ�μ�ν 13ʮаν 14ʮĠǢӆ�̥ӂɫτȺДźɲЬºÂ˧ťŚĠ

                                                
92 Kumkar & Roth-Isigkeit, (Fn.44), S. 281. 
93 ʃϢEɸ�˾ͨǅY͙̪��̳Ç？ʣ� see, e.g., Brkan, supra note 45, at 6-7; Wachter, Mittelstadt & Floridi, 

supra note 54, at 81-82. 
94 ȅȧ͘ǝ{ǝǋ2014Ŋ3Ǟ14̘έīȅɽ�˾ͨǅY͙̪�ɸ̇ǱΏ̛�͚ɸ̠ț��īǋ·̇Ǳ ʫ20
ǲɸ̪ě�Ȫ¼zğ͛Ǚɸ[ȈΤ�ć�	�
�ĩ·wīǋɓŭ�˓ɸƗǦƖ˂�ȁ�ǐʏƺɃ��ʖ
ȇ̪ʲ�
,
Ş«īǋ�ɓʞͨǅ�ƉɃ�ɓŭ�˓�ɸʖę̑Ț
�
�͊*ͨǅʱƤ〉�˜¦�̨
ȚîȪ¼ȡŦƾǪ=¼+ģ�ŢϘΩþɸɓŭ�˓�Ɓǟ�3Ƀɸ̽D���3Ƀɸ̽Dɸzğ©Ï��
+;��!	0<"��ȉ´ɃǤǲ ɸ�ΙɮɸƧǌ��Position of the European Parliament adopted at 
first reading on 12 March 2014 with a view to the adoption of Regulation (EU) No .../2014 of the European 
Parliament and of the Council on the protection of individuals with regard to the processing of personal data and on 
the free movement of such data (General Data Protection Regulation), EP-PE_TC1-COD (2012) 0011 (Mar. 
12,2014), 148-150. 
ȉȂȅȧ͘ǝɸ�͚ǒ�͉ǐȁ�Ȉř�ɝǋȅɽ�˾ͨǅY͙̪�ɸ�ěȍÇ# �ɇ《�ɹ�Oȅɽ
ɟ+ǝīǋǤȡɸ[Ȉ�ϨwĩǤǲʫ1Ϛ�ʖȇ̪ʲ�ƺɃ�ȁ�������ξ)ȅȧ͘ǝƉƩ�ɸ
͉ǐȁɏǤ��ĩ͉ǐȁɸǄĐūȡ̪ʜ˶�̲Ō̲ɸʫ58ϴ# �Proposal for a Regulation of the 
European Parliament and of the Council on the protection of individuals with regard to the processing of personal 
data and on the free movement of such data (General Data Protection Regulation)- Preparation of a general approach, 
9565/15 (Jun. 11, 2015), 32, 106.  

95 Contra Malgieri & Comandé, supra note 48, at 255. Malgieri˹Comandé͆Ƀ�̲ʫ71ϴLɃ̣vʫ22ǲǄ˜�
Ȳǵ#̖Å=LɃ͉ǐȁ̛NɸRƵ� 
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͵ӹ΋Ћ¼֚�ӹ΋ʂ֓ĠɲӂɫыՎ͵
ͬ��֚ЕыՎӂɫ͵ͬ�ǖ̩

Ġ˧ťʂ֓�ª֚ėˑͿӟɲ
Ҡɻˆ�Ȋ�ʐ͵'ǌǢӆ֚ˑ(ʮxḁ̌


'ª�͵ó΋֝ˑķ֚Ь
ãժѵ֘envisaged֙�͵ɪЋѼ�֚�[>


ʗT�җΧƣãЦŚĠ͵ǆեO̥ȾVó΋�ū֚ʋã>ҠɻӸ�ʮ͵ó

΋Ћ¼̧֚ˮO̥ҠɻЋ¼/ˆ¡͵T̋�96 

Эɲν�ΨѵѾҚ̥ν 15 ʮν 1 էν h ˌ͵ӂ҃Ӯ͠ˆЦĹO̥
Ьº

Â˧ťOȂǌ͵e ˧ťҠɻ�͵Ҥ˥ˆĪΖ�Еν 15 ʮν 1 էν h ˌĠˮ

ʮɪř�Տ̩аν 13ʮ�ν 14ʮͿê֚I͢ɲˆ¡ʘӆʐȊ�ê֚�ɲџS

�Íʐʂ֓�͵ƒӓ�ҘҀ�֚�êɲν 13 ʮаν 14 ʮÛӹ΋ˆ֘ӹ΋Ћ

¼֙͵Ǣӆ֚ν 15 ʮĠǢӆ�̥
ӂ҃—ӮÚǎˆ�֚ӂɫ�ևǎɲ˧ťO

Ȃ�ªȄД˧ťOȂ�ǌџS֚ėˑĠǢӆ����ʐџS͵ʂԹՀ¤�97ė

ˑ֚ˑˆ¡Ŋʡɲ˧ťǌџSÍҗͬҠɻˆ͵
'ǌ�ѳ˥�IʘʮĠɪЋ

�>
ãЦ֘envisaged֙ϡʡ��ÚìɲʗT͵͠Ҝǀįˆ¡͵�˽֚ՀϷ

ʘʮxЦɲ˧ť�
ª�³>џSЕ̧ˮҗͬȊҨ͵
'ǌ͵Ҡɻˆ�֚�

Ġʘʮ͵гˮ�֘e2ӂɫaҰȩ=ν 15 ʮ֙ĠџS͵�˽�xՀɲԂOԖ

ӤЕʗÁȥ͍ε˧ť�98ˑķ֚ˍ˴ӂɫaҰŒûʎɻΓ͵ȩ�ν 15 ʮ�͵


ãЦ͵ϡʡ��՟́ť˧ť͵e Ҡɻ֚xʁ˻×ЬºÂ˧ť͵�жǢӂ

֚҃ҧŊ֜ЬºÂ˧ť�ȊГԥ͵ėϙ�˞eėϙ͵˟ԣ֚ο�Şʐµɲӂ

ɫ�ևȪȆ˧ť͵ӂ҃�99 

͢ɲͽªˍ͹ˮՁžʗƀˑʮѶχʐAN͵�˧֚ªԸ̵үžʗЦŋԌ

͵ÂѾ�ʘɪҚ̥ªՠ΄ĸŝД�Թ͵ѵѾ֚ĺĸԄɲ˱ԣĊ�ˮʮ�ɪř

                                                
96 See Wachter, Mittelstadt & Floridi, supra note 54, at 82. �ΓBrkan͆Ƀ�̛NǓϴ�ɸ"ŝoǟî�ʂƣ̎
φ�ɸʫ13ǲʫ2ϚïfȄ（˰Ƃʧ�îʫ14ǲʫ2ϚʫgȄɸ�ηƣ̎φ�ɸŹŠɅȡƂʧ�ɟɧîǋ�η
ƣ̎φɸÒʉ˜¦ ��Ìǋʫ13ǲʫ1Ϛɸ̨ȚŰϛǋ¾Ūͨǅ#�ɮ��ɃÒʉ �ʫ14ǲͨǅʱƤ〉
ǋ¾ŪͨǅŧËɟǢηzɃÒʉ´ʪË̪�ɸ̨Ț�《ËɟǢη��δǋ�]Ǟ�èȉîɝģ��Å˰đ
îͨǅʱƤ〉ηƣ¾Ū]3ͨǅ��=ȉɃôʑLƂ˵¤«țě�《ŧîRƵʫ14ǲʫ2ϚʫgȄ¡=Òʉ
ͨǅ"Ϭ�îȉŹŠ �ɧǋʫ14ǲʫ2ϚʫgȄ(ǟ�+ŧ�ƩQɸÅ˰ŵ�See Brkan, supra note 45, at 
23.  

97 Malgieri & Comandé, supra note 48, at 255. 
98 See Wachter, Mittelstadt & Floridi, supra note 54, at 83-84, 87. ½ī̩̰ćMalgieri˹Comandé͆Ƀ˰ý=ǲǄ
# �Ȫ¼īǋͨǅ"ϬɸΩ̨ŵ=¼Ϝ̹ˁǪɸǟŻ˜̵ͨ�LɃ͌Țȁôʑ¾Ū]Ǳɸțě�
Malgieri & Comandé, supra note 48, at 258. 

99 Article 29 Data Working Party, Guidelines on ADM and Profiling, at 27. 
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ĸЋǢ͵͖ѾаҠɻ֚��ĎҒŶ
ЬºÂ˧ťOȂǌ͵e ˧ť͵Ҡɻˆ�

Є�ˮʮ���100IӸʿ͵҄ҥɱƴźɲԦ̆
Ҡɻˆ�͵ͽ͵ЕҀ֚ʁ̧í

Ћ͵�ė̥Ӹ+�êѶχȊˉԇȂ͵ͽ͵��Ϳê֚�êѶχ�͵
Ҡɻˆ�

Ͷʎʐ�ê͵ʿҷ�ėˑ֚ԣѳ͵ÙЕʁǆեҠɻˆ�ū͵ʽ̌ίηǿҗʁ

3֏�˟ӟǨͬ͵҄ҥɱƴ˜ŰǿҗʁΓҚȊ˻×ˮʮ͵ͽ͵֚єˑӾ�˒

ȻҥӵԄҗˮʮЦĹҤ˥NΨ�ū͵Ҡɻ� 

о>ˍ˴ӂɫaҰŒûʎ͵íѵ̥ĪΖ֚ȃgã>ǎ΋
ЬºÂ˧ťO

Ȃǌe ˧ťǀȂÐėҠɻ�͵Ҥ˥ˆĪΖ�՟ν 13ʮЭν 15ʮ͵Ѷť֚Е

ν 22 ʮν 3 է0ʗɻɪѳ˥ȾVˑΨҤ˥ˆ�ɶ̩
Ҡɻˆ�͵̵үӌ̋ɲ

ªҀν 71֓Ӽϡʘˮν 22ʮν 3է͵�ū֚Ԧ̆Ҡɻˆ�˽͵WɔÙЕǿҗ

ѸεˮДɲʘէ�Ȋѳ˥͵
2̥͵6��Ѧԇ�íѵ>×̵Ĩҗ˧ť�͵

ͽ͵�ėˑ֚ŊʡʐҠɻˆ͵Җ֚Ҡɻ͵�˽ǖթԦ̆e ˧ťȊǀȂ͵Ð

ė֚ҳÛ˧ťДЦĹҤ˥2̥6�֚�ʟ́ťe ͵ЬºÂ˧ť˧ť�Nњ

ʐĀկ�źɲʐĀկ�њѦԇíѵ֚>×Ҥ˥ɤ̞� 

2.2.4 小結 

Ǐ>�͵Ҡɻ֚ã>ǎ΋ˍ͹�жӂɫaҰѶ©ԨźЬºÂ˧ť͵τ¤֚

ȷÚ%ĸ�͵τ¤ʾƴ��Ҁ>ѐ�֚ʘˮ� ϧéȷÚӂɫaҰǆեҏE�

ˮ=Ԏǐ͵Ϊʩ�ķԛ͍ε˂Ի͵ͻ·�ӵɻ�Û2̥˧ť>×2̥6�Ԓ

�ЬºÂ˧ťȊӻȂ͵ǆե���֚ԨźÛ˧ťД͵ˆ¡aՉ֚εˮД>˻

×ЬºÂϐϥ͵ӂ҃ó΋Ћ¼аӮ͠ˆ̥ӡµȋ˙֚\ȂÛ2̥˧ť͵ѳ˥֚

Ð©�Se2ǎ;—Û2̥˧ť֚UķӵԄΧƣaՉ͵ѳ˥֚>2̥6�O

̥ɓa͵ȼɳ֚Ԓ�Û˧ťДėЬºÂ˧ťЕÛ£�é͖͵ǆե� 

  

                                                
100 See also Andrew D. Selbst & Solon Barocas, The Intuitive Appeal of Explainable Machines, 87 FORDHAM L. REV. 

1085, 1107 (2018). 
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2.3 歐盟一般資料保護規則立法者的事實判斷 

Ǐ 2.2 ͵�ʟ֚ȃgã>ǎ΋ˍ͹�жӂɫaҰѶ©źɲЬºÂ˧ť͵τ

¤�˽�Īɲˑτ¤�˽֚оȃg>
2̥6��̥�Ǖ֚ȃgã>Ӿ�˒

͵Ȼҥˍ͹εˮДźɲЬºÂ˧ť͵'ů�ɰ� 

ս�֚ˍ͹ӂɫaҰѶ©Ä�%�ж͵ӂɫњ͖џ̥>×ЬºÂ˧ť֚

Ղ%�жԻɲe2ӂɫaҰ͵Ѷχ�ķ֚εˮД́ ӵԄν 13 ʮν 2 էν f

ˌ�ν 14 ʮν 2 էν g ˌ�ν 15 ʮν 1 էν h ˌ×ν 22 ʮ͵ѶťԨź
Ь

ºÂ˧ť�ӾџϐϥǢ͵́ τ¤�Ӹʿ͵Ѷχʾƴ֚ĠЬºÂΙʎÍŶT

Ы͵Фʆ�֚ãЦʐ�Ψí˽�ν�Ψí˽ʁO̥ӭ—ЬºÂ˧ť�ՠTЫ

�ª͵Ԅ̈Ѷχ̥֚%Ԓ�ЬºÂ˧ťΙʎа͔џ2̥˧ťΙʎ�Թ͵ԫ—

ĘՔ֚ӵԄaͧ2̥˧ť�2̥6�͵ãЦ֚̕ӾƴԓìЬºÂ˧ť͵Ιʎ�

IʘɪҚ̥֚Īɲˍ͹ӂɫaҰ�жѶ©O̥
ӂɫaҰ�͵ʬʢǢí˽֚

ͽ͵ǿ�ĠɲΙʎӦĦ͵Ԅ̈ԫ—֚ЕĠɲάʷ͵aՉӂɫ�և͵ˆ¡֝ˑ

ķ֚ǏªӱˮǋѶχ「ա͵6Ϟã>ǎ΋͔֚џˮν 22 ʮ�՟�ɯ͵Ѷχ֚

ЕʁǈɽӂɫaҰȩ=ʂʕ֚ÍŚĠ͵Ѷχ�ėˑ֚é͖͵ѾԡʘѶχ֚ͽ

͵ǿĠaՉӂɫ�և�ɲЬºÂ˧ťȊӻȂ͵�¡ǆե�Ӹ+́ Ԩź
Ь

ºÂ˧ť�Ѷ¤͵�êѶχ�֚ԔՌï%ЬºÂ˧ťͿӟɲ�ж͵e2ӂɫ

њ͖џ̥ʎźɲӂɫ�և͟͞��ʿ͵ǆե֚ėˑǖթӵԄ́ ͵Ѷχźɲ

ЬºÂ˧ť>�ê͵ɱƴ³>τ¤�ėˑ֚ȃgã>ǎ�ˍ͹�жӂɫaҰ

Ѷ©͵εˮД֚źɲЬºÂ˧ť͵ν�e'ů�ɰ֜ 

(1)ЬºÂ˧ť�ʐ́ τ¤͵ǖѳǢ� 

ɻΓÂτ¤͵źҶ�ǌ֚εˮДĠՠźЬºÂ˧ťȊ͟͞͵Āկʂ֚Ԑ

ɏ>ν 22 ʮ͵
2̥6��O̥τ¤ȋ˙>×ν 13 ʮν 2 էν f ˌ�ν 14

ʮν 2 էν g ˌ×ν 15 ʮν 1 էν h ˌ
ӂ҃ó΋ˆ֘Ћ¼֙�а
ӂ҃Ӯ

͠ˆ�O̥τ¤ȋ˙֚SÛЬºÂ˧ť͵źҶ֚ЦĹӵԄӂ҃͵Ҥ˥͖֚Ѿ

ЬºÂ˧ť͵�˽֚��Ӿ�˒͵ԐɏʁíџSʘˮν 22 ʮν 1 է͵Û2̥

˧ť�ˑķ֚εˮД̥%ҽǔӸΨ>
2�̥˧ť�և͵Ѷχí˽֚ɲUķ

ūҋS͠ЬºÂ˧ť͵ǫ」�֚Ġν 22 ʮν 3 է��®ҊǌЀ2̥6��Ѧ

ԇíѵ�̵Ĩ˧ťːͬǢ�͝ЭʁҠɻˆοǌЀaՉ֚ӵԄӅ&e2źɲЬ
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ºÂ˧ťȪȆ͵˂ʎ֚>ԇ£Û˧ťДˆ¡͵aՉ�Տ̩'ǌ͵Χƣѳ˥Ġ

aՉɢʡ�֚ƹɲ˧ť�Ըŏ͵Û2̥˧ť101֚�SÛ˧ťДȑɓ�ÛЬºÂ

˧ťȣʛ͵նՋ֚IεˮДĠˑԐɏ7гҽǔ%Û2̥˧ť͵ѳ˥�ɁßҖ

TҠ֚�ҥʁÐ©�ΞˏS͠ЬºÂ˧ť͵ǫǀ֚ȄДUķūҋS͠ЬºÂ

˧ť͵ǫǀ֚
2ճ�Ͷǖթʁ˧ťǀȂ͵�և�ƀˑ֚ȃgã>Ż�ν(

e'ů�ɰ֜ 

(2)ЬºÂ΢Ȓ͵Ԃ͠�֚ǿҗ̛Ƥ͵aͧ2̥6�͵ãЦǢ� 

ʋӾ�˒͵ъ΃ɲ
2̥6��͵τ¤ȋ˙֚ő�ҥ
2ճĠԂOԄΧ

��͵²Ц̥N�ʁíЦĹʐɢ͵ԇȂͽ͵֚2̥6�͵˂¤֚ŚĠ�eԣ

ѳ͵ªȾ֚ƀʁǖթʐ
2�ŚĠ֚>щů2̥˧ť͵ãЦ�ã>Ӿ�˒͵

Ҡ֚�ՠS͠ЬºÂ˧ť͵Ιʎ֚аεˮД͵ǬìʐȊ̀ѿ֚ė̥�ՠS͠

ЬºÂ˧ť͵Ιʎ֚Ŷ〉ʐ
2�͵ŚĠЦĹщů2̥6�͵Ѷχѳ˥�


2̥6��O̥�Ψτ¤ȼɳ֚ĠЬºÂ˧ťǿ͠͵ʂ<��֚Ѧՠ�ʁ

�Ψ�ɯ͵ѳ˥֚IůՈ�֚ӸΨѳ˥�ƺÙЕʁźɲ͔͆aͧ͵ѳ˥֚ѳ

˥Ðʐ͵˧ς˂¤ϿЀŚЀ֝ɯб˧ςɱƴ͵�͔֚#�<Ѧг͵˧ςɱƴ

ƀėˑǖթ³>˿˦�ʘɪҚ̥֚εˮД�Ȋ>ѳϩȨ͔͆͵͖֚͢Ġɲε

ˮДҚ̥
2̥˧ť�а
ЬºÂ˧ť��Ψɱƴ֚Ġʘӆ�ʐȊ�ê�ƀ

ˑ֚ȃgã>Ȼҥˍ͹εˮД͵ν�e'ů�ɰ֜ 

(3) ė̥2̥˧ťаЬºÂ˧ťʐʘӆ�͵�ê֚Ȋ>Ùź�ՠǢ͵S͠

ЬºÂ˧ť� 

̩Е֚ʘɪӵԄѾԡȊ�ʟ͵�e'ů�ɰʁíː֚ͬՙѳ�Ӿ�˒Ԧ̆� 

ս�֚ʘɪҚ̥ν�eѶχí˽Ġ΢ȒӾƈ͵͔5ʁ�ҫЬɻ͵�Ϳӟ

ɲ�жǢe2ӂɫ͵ыՎ�њ͖�¡͠џ̥֚ЬºÂ˧ťӵԄԂ͠Ƒԥӂɫ

�Թ͵ԻЛǢ�³>˧ťͳ͞eʭɢʡ͵ɱƴ֚ƔϦ�ʁvϥe2ӂɫaҰ

ˮȊњ͖͵Āկ�102vϥĪɲӂ҃ՌΡ�e2ӂɫaҰˮњ͖͵ʁe2źɲe

                                                
101 See Tosoni, supra note  61, at 154-156. 
102  See, e.g., danah boyd & Kate Crawford, Critical Questions for Big Data: Provocations for A Cultural, 

Technological, and Scholarly Phenomenon, 15 INFORMATION, COMMUNICATION & SOCIETY 662 (2012); Omer Tene 
& Jules Polonets, Judged by the Tin Man: Individual Rights in the Age of Big Data, 11 J. ON TELECOMM. HIGH 

TECH. L. 351 (2013); VIKTOR MAYER-SCHONBERGER & KENNETH CUKIER, BIG DATA: A REVOLUTION THAT WILL 
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2ӂɫ͵Ь�Ⱥ¤͵Āկ֚IĠЬºÂ˧ť͵Āկ�Ɣ՟e2ӂɫЬ�Ⱥ¤

͵Āկ֚Еʁν�2>ӂɫ�˽͵΋Ҭźɲe2³>�ʟ͵ϡʡ�ėˑЬº

Â˧ť̩ͬʐ́˘τ¤͵ǖѳǢ� 

̩Е֚ν(e>×ν�eѶχí˽֚Ġ͔52ƎʈǴя¸ͳƈ͵ǫ」�֚

յ͵ʐ+Ԅʂ>×Вг�
2̥6��O̥�ΨЬºÂ˧ť͵τ¤ɱƴ֚�

˽��ĠɲӅ&Û˧ťДЦĹѳ˥˧ťДOȂ́ť
�ū�͵˧ť֚Еʁѳ

˥˧ťДǿҗ>́ť͵
ɱƴ�OȂǆե92͵˧ť֝ˑķ֚ӸΨ˧ťɱƴ

͵ѳ˥֚�ʗѳ˥˧ςДȾVɯ͵˧ςɱƴ֚xĠɲѳ˥ϩȨ͔͆�>͔џ

͵ɱƴOȂ˧ť֚��>'ǌ͵
2̥6��͵Ƥϭɓa֚ĠʍżΧƧ�͵

щů%Ӹʿ͵ѳ˥֚ϩϽ%ͬ<Ιʎ��>
2�O̥˧ť�և͵͔֚͆ѳ

˥�ԛԶ>×ΡԛԶ͵˧ςɱƴ�ǎՊъ΢Ȓ͵Ӿ˒Еš�ɝҲ�Ӹ�eѶ

χí˽֚�ɱՠȑҚ%ЬºÂ˧ťа2̥˧ť͵ƒ֚ͫà�ɱՠźɲˑƒͫ

Ӿџ%Ѷχ�͵ҏ{֚Қ̥2̥˧ťЦĹʐɢ͵Ԓ�ЬºÂ˧ťȊ͟͞͵Ā

կ�Iȃg7г�̆ʵ͵ʁЬºÂ˧ťа2̥˧ťίηƒӓĠü֚ӸΨƒӓ

�ʐNΨԣѳǢ� 

2̥6�O̥�ΨϩȨ͔͆͵τ¤ʾƴ֚ȃgǿҗϿЀӆĀ͵Āկǿҗ

ʁ֚їïɲӸΨτ¤ȼɳФǌ͵'ů�ɰʁíːͬ�ν(eаν�eѶχí

˽ʁíːͬ͵ʽ֚̌Ú˧ɲЬºÂ˧ťа2ճ˧ťʁíʐƒͫ֞ĠNΨɱՠ

ʐƒͫ֞ˑΨƒͫ�ʐNΨѶχ�͵ԣѳǢ֞þʐԦ̆ЬºÂ˧ťа2̥˧

ť�Թ͵ƒ֚ͫ>×Ӹ+ƒͫĠ�ťˮΤƣ�͵ԣѳǢ֚ȌЦːΓ͵�ɰӸ

Ψτ¤ȼɳʁí�ʐːͬǢ� 

*** 

Ϲϡ>�͵Ҡɻ֚ʘθս�6Ϟ%2̥6�͵ѶχճĦ֚��>ˍ͹�

жӂɫaҰѶ©O̥�ʟ͵ʽ͵֚��Ԧ̆%2̥6�ѶχʾƴФǌȊїï

͵'ů�ɰ�Ŷͽ�ӦΥՓԸŝҠ���҄ҥ͵
Ҡɻˆ̵ү�֚ʘɪӵԄ

�ʟˍ͹�жӂɫaҰѶ©͵Ѷχ�˽֚Ԧ̆їïɲФǌ͵εˮԐɏ֚�ȩ

�ˍ͹εˮДȊҨ͵2̥6�ȩ͵ʁͬ<˧ťɱƴ͵ϩȨ֚��εˮДՌϓ

                                                
TRANSFORM HOW WE LIVE, WORK, AND THINK (1 ed. 2013). 
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͵Қ̥ЬºÂ˧ţ̌ˮš�͵Ú<2ճ͵˧ť�Ġɯб΢Ȓʂ<�֚ӸΨ'

ů�ɰʁíːΓ֚©ʁ��θѳԦ̆͵Āկ� 
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第三章  

人類與人工智慧在法律適用上的差異 

ʘɪɲν(θҠɻ%ˍ͹�жӂɫaҰѶ©εˮДїïɲ
2̥6��

τ¤ʾƴФǌ͵'ů�ɰ�ʘθŶӾ�˒˄҄Ӹ+'ů�ɰʁíːΓ�ʘθ

ŶК̨ɲν(˰2ƎʈǴ֚�ʟ2ƎʈǴа2ճĠǏ'ˮǋԌ͠ʂʁí΂͵

�ê֞оʐ�ê֚ŊN�ê֞��êʁíǆեȃg͵{mԐɏ֞��ê�њ

ʁíӑ>ҠɻǖթϩȨ>
2ճ�O̥˧ť�Ǖ͵ǖѳ֞ 

'ů�֚2ƎʈǴ͵S͠ƔϦ͟͞%�+�êɲ2̥˧ť͵ˮǋĀկ1�

Ӹ+̵ү�Ȋ>ͳ֚͞�ԛ�ã˖ėɲȒѡ�͵ՉΗžʗš��ʒ2֝à�ԛ

�͵Ðėʁ2ƎʈǴĠԂOÐ͖�ƀŚĠ͵́ӆȊŻЮ�ȒѡǢ͵ՉΗĠ΢

ȒȨЀ͵ͳƈ�֚ʐʔ�ɷǿã�ʒ֝Iė̥ԂOÐ͖Ȋ͞͵́Ǣ֚áѳS

͠ˑΨȒѡƀʎŊǆՊǀ�ėˑ֚оѳʪʘ͵њ͖2ƎʈǴа2ճ˧ťʐN

�ê֚ſ�ǿъ΃ɲĪɲ2ƎʈǴԂOÐ͖Ȋ͟͞͵Āկ� 

ˑķ֚˟ӟ2ճ>×2ƎʈǴʁí�ʐƒͫ��Эɲ2ƎʈǴʁíЦĹ

Ú<2ճ֚ǖթъԣ�éť͵ՠì֘A¼ճĦ֚֙Ŷ2ճа2ƎʈǴĠӸ

éťՠì�͵Ѧ͔ϡʡͿ)˟ӟ�3͢ɲʘɪȸ҄͵źҶʁ�ԛԶԌ͠ˮǋ

OȂ͵e ˧ť֚ėˑʘɪŶՎ�ɲ
Ԍ͠ˮǋ�͵A¼�֚�ʟ2ƎʈǴ

а2ճʐNƒͫ� 

                                                
1 Bradford K. Newman, Adam Aft & Yoon Chae, Recent Developments in Artificial Intelligence Cases, BUSINESS LAW 

TODAY (Jun. 16, 2021), ogy.de/6wm6 (last visited: Jul. 23, 2021).  
2 ǤǄƉ͑ɸèɃ�，̜�ɸρʒ�ƉΌƂɸÜϟ͏ćèɃ�̷ˎͨǅ�Ͳ�
�̷ˎͨǅ�Ȉʏ�
��
ϢǼȵǟÜϟ�
�ͨǅɓŭΛưǟÜϟ�ʭî�̴̹�˵¤«țěπȐ �èɃȝǟɓě̪ʲȵ�̨Ț
ͨǅ=¼ʝřƁʪËɸǼȵƉΌƂɸÜϟ�《Ί/Üϟîɝ6į�ɥɤ)ΩþɸÜϟ�See KATE 

CRAWFORD, THE ATLAS OF AI: POWER, POLITICS, AND THE PLANETARY COSTS OF ARTIFICIAL INTELLIGENCE 89-149 (1 
ed. 2021).(chapter 3 & chapter 4) 

3 έī3ļǖžɸʃθ͘ϟ̶͍�ǜŗȢ�Ś3ȮųɸƩÜȒĤǒ�3ļǖžǒÎ˰ý¾;3Ϣ��FΊǾ
ɸÜȡ�ΓŏħȢ��ȝǟ΂ȡ」ɆÜϟɸǮů�ɟɧîǋɝ̛ɸ3ļǖžǒ�ʦɸ3ļǖž�narrow 
Artificial Intelligence����ϔ΋ɦñɸ3ļǖž�o˰̰ț�ɓě�ɸ@¦�îΊǾɸ，̜ɝģ��ȕ
ͼ¦ģɸƩÜ½《Ɓ̓ǒ�3ļǖžǒÎ˰¾;�ɓěɸ�3Ϣ@¦�� 
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ʘθս�ŶҠɻ2ƎʈǴĠȒѡ�ŊNǀȂ֘3.1֙�ʘθŶȩ�2Ǝʈ

Ǵ� ͢2ճ͵�ɰ�ӂɫ>×̓σˮ³>ʻȂ֚Еӂɫ>×̓σˮŶǀį

2ƎʈǴĠѦ͔�͵ɢЦ� 

ĠԦ̆2ƎʈǴ͵Ȓѡ�˽ǌ֚ʘθŶҠɻ�ԛԶ�ЦĹŊNԂ͠2Ǝ

ʈǴ�ԇȂNΨ2ճ̧ˮԇȂ͵ϡʡ֘3.2֙�ʘθŶȩ�2ƎʈǴ�Ȋ>Û

£�ԛԶ͵՝Ά֚�ѳ͵ÐėĠɲ2ƎʈǴ�ʐ�ΨЦ±֜ν�ΨЦ±ʁ


ʾB�֚2ƎʈǴЦĹ>ԄÔ͵ʭU̥ʿʘ֚ǜӺ��Ю͵ʾB2ճ͵ˮ

ǋԌ͠џ̥֝ν(ΨЦ±ʁ
ͳ͔ӂɫ�Թ͵ԻЛǢ�֚ԇ£ΙʎȺ¤͵ͽ

͵�Īɲ
ӂɫԻЛǢ�Ġʘӆ��՟ėʡԻ[֚S͠�а>͖Ǣ̥ĪΖ͵

ˮǋԌ͠ʐȊ�μ�ʘɪ>�Ŷ˄҄
ʾBĦ�͵2ƎʈǴа2ճԌ͠ˮǋ

ʐNƒͫ� 

̥˟ӟ2ƎʈǴа2ճĠԌ͠ˮǋ�͵ƒ֚ͫʘɪŶÀ¹2ճǏ'ˮǋ

Ԍ͠A¼͵ԄΧ֘3.3֙�ʘθŶȩ�֚ŶȝҶˮǋа�ևeʭӼϡ͵ˮǋԌ

͠џ̥֚�ѳÁȥ�eA¼֚
́ťˮǋ͵eʭԌ͠�а
́ťˮǋʘӚː

ͬǢ͵˄ք��Ӹ�eA¼͵ͽ͵֚ĠɲSˮǋϐϥ�Ċ��ȝҶ�ժ�¤

ť͵Ѷχ֚ЦĹԌ�͵њ͖Ιʎ�Ȋͳ͞͵èΨ��և�ʗTͳ͞͵eʭ�

ɁҀ�֚ˮǋ͵Ԍ͠�՟zÂ͵˂ʯǢɒO֚ЕʁѸeʭ͵ƒͫЕʐ�ê͵

Ԍ͠ϡʡ֚ǖѳʂǖթαΎ͔џˮǋ͵ʬʢ֚ԇ£�χҲԏ�ˮǋЀӻ͵ͽ

͵� 

ĠƳεӌˮǋԌ͠͵�˽ǌ֚ʘθŶӾ�˒˄҄2ƎʈǴªՠ�ΨЦ±

͵ťK֘3.4֙�ʘɪ>�� ˄҄2ƎʈǴ͵ԂOԄΧ̧ˮ͖Ѿ�ɪЋ͖Ѿ

�ʐЁՄ>×̧ˮȍΎƚѶ�éǢʁíʻȂ2ƎʈǴа2ճ�Թ͵ƒͫ�

ʘɪҚ̥ʾBĦ͵2ƎʈǴՏ̩�ʐ֑υ͵Ǣӆ֚Iˮǋҥҫ��ѳ˥ȾV

˧ť͵
Ðė�֚xѳ˥ȾV˧ť͵
͖͢�֚ЕʾBĦ͵2ƎʈǴʐЦ±

ʾB�2ճӾџˮǋԌ͠͵͖֚͢ėˑ֑υ͵́Ǣ�՟2ճа2ƎʈǴ�Թ

͵ԣѳƒͫ�ʘɪҚ̥ʾBĦ2ƎʈǴа2ճĠˮǋԌ͠�ʍĺ͵ƒ֚ͫĠ

ɲ̧ˮźɲɯ͵ʭUӾџˮǋҥҫ֚>×Ӿџˮǋ͵Ѐӻ� 
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3.1 人工智慧的技術本質 

>ӂɫ̥ĪΖ͵2ƎʈǴ֚ĠÐ͖�ʁ>ӵԄ̓σˮԨźƑԥӂɫӾџ

҅ϳ֚Ϧ͢ȾÚїïɲӂɫ��͵Ѷ©֚�³>Ԃ͠ɲ͔ů֚ԇȂ2ճȩť

͵ͽ͵�2ƎʈǴ͵ƳЄ˒ֆŊ�4֜ 

qĉëÅ�ěŔ��ĞÞĻ­�ŁŅÕüÔ�9Æa�ĴÁ��ß�

Ǐˑ˒ֆ³>Ѽ�֚ʎͳ͔2ƎʈǴЭŽÁȥ�eԣѳ͵́ǒ֜2ճ͵ťЋ�

ӂɫ>×̓σˮ�>�ǏȒѡՠҠɻЬºÂ˧ťϐϥʁŊNƳЄ֚��Ҡɻ

Ӹ�Ψ́йŊNǆե2ƎʈǴ͵Ѧ͔� 

2ƎʈǴ͵�͔֚ͽ͵ĠɲÉµ֚͝ЭÚ<2ճ֚Ѿ˧ԄÔǿ͢2ճѾ

˧͵ΙʎĀկ�ėˑ֚Ġ2ƎʈǴϐϥƳЄ͵ν�˒ֆ֚ƀʁ͢2ճҊ҂Д

óҌ2ƎʈǴǿҗǏ'NΨA¼�5оѳҳ2ƎʈǴЦĹӾџ2ճϤ&͵A¼֚

©ǖթ>2ƎʈǴЦĹ͖Ѿ͵ɱƴǀįA¼͵�˽�UŊ֜ĠЬցӛ͵ƳЄ

��֚Ŷ�ѳͳ͞2ûw-͵A¼Âϓ̥ԒԸՉΗ̾�ėˑ֚˂đŝЏ͵ϐ

ϥƳЄДĠҊťA¼ʂ֚ǖթȐ£�eЦĹ<ѦҗA¼͵
ɢ͠�ɩ֘utility 

function֙�֚ҳ՘ЩЦĹ͖ѾǖթǏ'͵A¼�˽�6ĠªӱЬցӛ͵ϐϥƳ

Є��֚<ΔȐŹ͵A¼ʁūɼ͵֝Ϳ˟��֚�ŞΙʎ�ǖթWӇЧϣ³

>�ɰ֚Ȩ̏ˮԥÂ͵A¼�֚ˑ˒ֆÍ͟͞ĘՔ�UŊ֚ŊN͠ԥÂȩʽ֚

ːΓ͵Ƚӱ�'ѩó͵�ͅնՋÍʐԣĺ͵ĘՔ�2ƎʈǴ͵ƳЄДxЦӵ

Ԅ͎Úիħ͵΋Ҭ֚ͺãЦːΓ͵ǀįɢ͠�ɩ͵�˽�7 

ĠšȂͽʽ͵ťЋǌ֚ϐϥ͵ƳЄД—�T͵A¼ƀʁыՎ��њ͖ӂ

ɫ�ӂɫĠ2ƎʈǴϐϥƳЄ�͵ K֚�ѳĠɲȾ̪�ЦĹǿ͠͵ʾĦ֚

                                                
4 See David Lehr & Paul Ohm, Playing with the Data: What Legal Scholars Should Learn About Machine Learning, 

51 U.C. DAVIS L. REV. 653, 670-702 (2017); Solon Barocas & Andrew D. Selbst, Big Data's Disparate Impact, 104 
CALIF. L. REV. 671, 677-694 (2016); Tal Z. Zarsky, Transparency in Data Mining: From Theory to Practice, in 
DISCRIMINATION AND PRIVACY IN THE INFORMATION SOCIETY 307-309 (Bart Custers, et al. eds., 2013). 

5 See Lehr & Ohm, supra note 4, at 672-677; Barocas & Selbst, supra note 4, at 677-680. 
6 �Γîǿäē˝ēɩǒ=½ϕ̠Ά�ʟɃ�ƮĂ�ǃ�loss function����łǡɾÅ˰ɸˏĭƮĂ�ǃɸ
ǃd�See STUART RUSSELL & PETER NORVIG, ARTIFICIAL INTELLIGENCE: A MODERN APPROACH 687 (4 ed. 2021); 
Lehr & Ohm, supra note 4, at 675. �+ĥ�ʶ˅ʶ˅ θǋ�ɕɛƁćKě˜�į�ɥɤɌ͘�see Jessica 
M. Eaglin, Constructing Recidivism Risk, 67 EMORY L. REV. 59, 75-78 (2017). 

7 See Lehr & Ohm, supra note 4, at 672-677; Barocas & Selbst, supra note 4, at 677-680.  
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ėˑӂɫՂ%ѳЦO̥
҅ϳӂɫ�Ⱦ̪ʾĦ�ķ֚#ǖթO̥
̉Ғӂɫ�

̉ҒʾĦЦĹǿ͠͵ʿʘ֚ΓaʾĦĠ�êǫ」�͵ãǿ͠Ǣ�8ƳεĠ˕å

ʎ�ɰԣ̓͵Ð͖֚ƳЄДǖթΓa҅ϳӂɫ>×̉Ғӂɫ͵�˽аԄÔ͵

˕åЦʐӑĹ͵ñé�ėˑƳЄДǖթΓaʐӑĹ͵ӂɫ�ӂɫźɲͽʽ�

ʐːΓǢ>×ӂɫ͵ɧև�ʐ�жǢ9�ͿԻ͵ȼɳUŊ֜ՂÔԄƧ́ͫ͵ӂ

ɫ>aȨʗT͵ʾĦ�ʐ�жǢ�s̉£ԭҟȄЁ̒͵ӂɫ��³>ѬӑȄ

Д¢Ղ10� 

ĠšȂӂɫыՎ>×њ͖͵Oʶǌ֚ƳЄДǖթɬԞȊťЋ͵ͽʽ֚Ԑ

ɏҊ҂Ԍͬ͵̓σˮԨźӂɫ³>҅ϳ�ҘҀ�֚�ê͵̓σˮЦĹԇȂ�

ê͵A¼֚ėˑƳЄДǖթӵԄГԥϡʡ͵ò͔�pҟ˟͐�̓σˮʘӚ͵

ã͖ѾǢ�̓σˮ͵ã6�Ǣ>×ӂɫ͵�˽ԐɏӑĹǨͬ͵̓σˮ҅ϳ�

ӑ>S͠͵ʾĦ11� 

ʍǌ֚ĠʾĦ͞Ȃ£ʍǌщ S͠͵ԄΧ�Թ֚ƳЄДǖթȨЀ͵ƀ҅

ϳ�͵ʾĦӾџңʨаҏE֚ңɧ̓σˮ>×ӂɫ͵èΨÕɩ֚>ѮO�ʍ

ЦĹʐɢԇȂťЋͽʽ͵ʾĦ֚�ɲʍϟ³>S͠�12 

ѼŮ�ӱԻɲ2ƎʈǴ͵ƳЄԄΧ֚ã>ͳ͔́ť2ƎʈǴ͵Ѧ͔֚�

 Û£>��Ψ�˽ԣѳ͵ǆե֜2̥͵�ɰ�ӂɫ>×̓σˮ�ɧe2Ǝ

ʈǴѮO͵ԄΧ��֚ƳЄДǖթOȂĺĺżż͵�ɰ>×ťЋ֚Áȥ֜ť

Ћͽʽ͵ɱƴ�ԐɏȊыՎӂɫ���҅ϳӂɫ>×̉Ғӂɫ�Γaӂɫ͵

úӆ�Ԑɏ̓σˮ>×ҏEʾĦ…οϐϥƳЄ͵ėϙ֚ƳЄДʘӚ͵΋Ҭ>

×íҬǀǱԝʎǆե˧ťϡʡ͵ò͔�13ˑķ֚>ӂɫ̥ĪΖ͵2ƎʈǴ֚ʍ

΋ë͵́йƀʁ
ĥĢӾ�ĥĢ�֗֘Garbage in, garbage out!֙�֜ӂɫ͵

úӆ˧ť%2ƎʈǴѦ͔͵úӆ֚#ėˑ2ƎʈǴ͵ƳЄлӁʍĸ͵ʂԹĠ

                                                
8 See Lehr & Ohm, supra note 4, at 684-688.  
9 See id. at 680. 
10 See id. at 681-683. 
11 See id. at 688-695. 
12 See id. at 4, at 695-701. 
13 ʃθɸ3Ϣʉ͕Š÷Å˰Ĭ˷Ȍ̫ɸˁǪ�See, e.g., Danielle Keats Citron, Technological Due Process, 85 

WASH. U. L. REV. 1249, 1262 (2007).F΋ŅΥǒɅŻ͕ɸg̩ƉΌƂɸˁǪ�See, e.g., Anupam Chander, The 

Racist Algorithm 115 MICH. L. REV. 1023 (2016). 
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њ͖ӂɫ֚SӂɫЦĹϏ̌͵Ùǿ͔ů֚Ԓ�2ƎʈĢ́ˮĠ͔ů�³>Ԃ

͠14�ʍǌ֚2ƎʈǴ�Ȋ>ЦšȂʐɢЦ͵ʾĦ͵ÐėĠɲ̓σˮ͵S֚͠

ӵԄ̓σˮ͵ԂOȐ£ӂɫ�Թ͵ԻЛǢ֚��³>ǿ͠� 

ʘɪӵԄ>�͵ҠɻÀ¹�2ƎʈǴė̥
2̥�ɰ��
ӂɫ�>×


̓σˮ��Ψ́йȊǀȂ͵Ȓѡʘӆ֚IˑȒѡʘӆ͵ҠɻH 〉ʐӨˮ

Ҡɻ̥N2ƎʈǴѩư˯͵S֚͠��ʐÚ<2ճ͵Н˸�ėˑʘɪŶϿЀ

Ҡɻ2ƎʈǴ͵Ц±֚>×Ӹ+Ц±ŊNӡµ�ԛԶĨџA¼� 

  

                                                
14 See Sandra G. Mayson, Bias In, Bias Out, 128 YALE L. J. 2218, 2224 (2019). 
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3.2 人工智慧的兩種能力 

2ƎʈǴ͵S͠ͽ͵ʐ�Ψ֚�ΨʁȒѡǢ͵֘technological֚֙͠>É

µ2ճǏ'́ť͵A¼֝àķ�Ψͽ͵©ʁ΢ŝǢ ֘scientific֚֙͠>Ėρ

2ճ�΋Ԇ͵Āկ�15ЕӸ�ΨS͠͵ͽ͵֚� ӻƀ%2ƎʈǴ͵�Ψ�ê

͵ʩǕЦ±֜
ʾB�>×
˲ѵ��16ªДȩ͵ʁ2ƎʈǴЦĹŝЏ�ѯѮ

2ճ͵˧ςџ̥֝ǌД©ʁЦĹǏӂɫ��ͳ͔2ճ̧ˮŮѺǎ
˲ѵ��

ʘφŶҠɻ֚Ӹ�Ψ́йŊNÉµ�ԛԶǏ'ˮǋԌ͠͵A¼� 

3.2.1 模仿型的人工智慧 

ЬǏʐ՘ЩԸŏ֚ˮǋЬºÂԌ͠�;ʁŝͥ¶±͵ɱì�ʍɺźɲˮ

ǋЬºÂԌ͠͵ͳƈ֚ʁ>
ŶˮǋѸ̥Χƴ�͵Ѽ֓³>ͳƈ֚�ԄˑΨ

ͳƈɱì�ʗȂ²�ŶˮǋѸ̥Χƴ͵Ѽ֓ȩ͵ʁǏǀƴ�ѼŮˮǋԂO͵

ԄΧ֚ã>ͳ͔ˮǋƀyʁ�ƴ֚áѳŶeʭ֘ɩm֙Є�ˮʮ֘�ƴ֙�

�֚ʍǌƀʎǎ�ρʭ�ÍZӸʿ͵Ǡϩʐ�+Āկ17֚ɺʕźɲˮǋЬºÂ

Ԍ͠͵ůәÏʁъ΃ɲˑǠϩ�ĠӸΨǠϩ��֚�ͽʽÍĠƳε՘ЩЦԌ

͠͵ˮǋԌ͠ʾĦ�ŶɕԌ͠͵ˮǋѶχ&>ΧƴÂ֚ՊǌŶeʭӥ�Χƴ

��֚Еǎ�җeʭԌ́͠ťˮǋѶχ͵ˮǋɢʡ�Ġ 1970 Ɵ<͵ӂ҃ŝД

ÍԸŏźɲˑ�ƺ:ҧůә֚ͿԻիħ͵΍ί>
2ƎʈǴаˮǋ֘Artificial 

Intelligence & Law֙�Ω�֚18�ͽ͵ĠƳЄ�ЦĹǏ'ЦѾ˧ˮǋĀկ͵


 ˮ ǋ ҥ ͖ ͵ Ԃ σ ʾ Ħ ֘ Computational Models of Legal Reasoning, 

CMLRs֙��19ˑΨȻҥɱƴã>Ὠ̥Ͼˮ֘deduction֚֙Ȼҥ͵ĪΖʁ

                                                
15 See MARGARET A. BODEN, ARTIFICIAL INTELLIGENCE: A VERY SHORT INTRODUCTION 2 (2018). 
16º̩΢Ǆ˩�2021���2Ȋ2ͱɸǽBΝǒͰ�Τ、ɸƤ��AIɸ|ʞ˰�ÖĔ^ńOɸ：Ƈ��ƹί
ǋ�ǖžǈ�ɩ�3Ǆʔʙē3ʅ ɸAI�
΢Ǆ˩�2020���ʫ,ȣ3ļǖžʉ͕ē˝˹ɤɥīȡ
ēɸ：Ƈ ̵ͨ
ʙ，˹ʔǝʋʣ¼ȡēɸī͂��ƹǋ	ǥŘ˿ˍ��ȡŦųˇ˹�ŏɸǖž΀
ñ��ϙ137-168�˸¬	uɈ 

17 See L. Karl Branting, Data-centric and Logic-based Models for Automated Legal Problem Solving, 25 AI & L. 5, 7-
11 (2017). 

18 īǋȉϝòɸ7ʾ�=¼�3ļǖž˹ȡŦ�ƅ�ȡŦ˹3ļǖž�ɸɦ͇� ǄǄɚº̩οśs
�2020����？ʁɸ̰ΨîȡŦ3ļǖžʶ˅#ΑɦÅ˰��ƹǋ	ǥŘ˿ˍ��ȡŦųˇ˹�ŏɸų
ˇ΀ñ��ϙ228-230, 234�˸¬	uɈ� 

19 See KEVIN D. ASHLEY, ARTIFICIAL INTELLIGENCE AND LEGAL ANALYTICS: NEW TOOLS FOR LAW PRACTICE IN THE 

DIGITAL AGE 3-4 (1 ed. 2017). 
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ƳεɲãΓb͵ѶχǢªȾ�Տ̩Ġ̓Ͼˮ�֚ːΓ͵ªȾЦĹɓaːΓ͵

ϡʡ֚I̓Ͼˮ͵ĀկĠɲ̧ˮư˯͵Ԍ͠ɲªȾȨЀ͟͞ɝҲ͵'¼իħ

�֚�̓Ͼˮ#〉ʐӨˮǅյ'̾а'̾͵ԻЛ�20 

Ղ%̓ϾˮʘӚ͵ЁՄ�ķ֚ͿԻ΍ί>×ůә�Ȋ>〉ʐαΎ͵ν�

eÐė֚Ġɲ͔ů�͵ˮǋ��ʁªȾѳ@áѳ̑ӑ֚́ťˮǋɢʡƀ�ť

ʎ֝͟͞Ġeʭ�ʎė̥Uķѳ@͵̑ӑ֚ЕŻЮˮǋɢʡ͵�ͳ͞�ՠź

Uķ̧ˮ'ªγͺ͵ǫǀ֚ǿŊNŶΧƴϡҊ҂ȂЦǿźɷƚ͵Ԃσ�ƴ©

ӻȂ%ĘՔ�21ν(eÐėʁˮǋʘӚаΧƴ͵ƒͫĠɲ֚ˮǋ>ɪř̥ĪΖ֚

ĠˮǋѶχ͵�˽��ʐ�ť͵�ΓťǢ֚IΧƴʁҳ՘Щ͖Ѿ͵ҜҀ֚�

˽ǖթϏΓ�àķ֚ˮǋˮǋ͵ĪΖ�T̋΄ĸ֚�ˮ̋Ǉˑ�ԹʐͿͫ͵

KՇ�ѤαԻ[ǖթѾ˧�22Ġˑ͖ҥ>×ůә͵ՉΗ�֚ЬºÂ˧ť͵ϐϥ

�xлӁҋĸʂԹ³>Ƴε֚�〉ʐӨˮŊê2ճˮǋԌ͠ДːΓ͵O�˧

ť� 

Ӹ+ĘՔՊъ
ӂɫ̥ĪΖ�͵ЬºÂϐϥ�͔ǌӶ̕˺Ŀ�ӂɫ̥Ī

Ζ͵ЬºÂ˧ťźɲˮǋ͵ЬºÂԌ֚͠ȾV%�ΨǠϩɝҲɱƴ֜а�Ŷ

eʭӥ��ƴ�Ȑ£ρʭ֚�ŊǏeʭ��ȐŹ�ƴ֘Ѷǋ֙23�>ӂɫ̥Ī

Ζ͵2ƎʈǴ֚ӵԄ�ʟ΄ĸ͵ˮǋɪ@֘ŤɱѶχ�Ѫ��łϓ�ʕ�֚֙

Ȑ�źɲ́ťˮǋĀկ�ʐѾ˧ԻЛǢ͵ɪřа˙щ֚�Ǐ���ʟ�˖ϕ

�Ѿ˧җĀկ͵�ƴ�˂đŝЏĠˑʂʍĺ͵µ͸ƀʁÚ<ԄÔ2̥ϱΔ͵

ԄΧ֚Ӧ̥Ьº͵ӾџʹǝǢ͵ˮǋӂ҃ȾÚ֘conceptual legal information 

retrieval֚֙͢՘ЩԨźɪ@�͵ř�ӾџԻЛǢ͵˟ź֚�ʟ�źɲeʭԻ

ЛǢֈLΧƧ�ê͵ӂɫ֚�ӖӎԄÔė̥ӂ҃Ԅĸ̧ˮůә͵͜խ֚Éµ

                                                
20 See ERIK J. LARSON, THE MYTH OF ARTIFICIAL INTELLIGENCE: WHY COMPUTERS CAN’T THINK THE WAY WE DO 107-

115 (1 ed. 2021). 
21 See Giovanni Sartor, Defeasibility in Legal Reasoning, in INFORMATICS AND THE FOUNDATIONS OF LEGAL REASONING 

119 (Zenon Bankowski, et al. eds., 1995). 
22 See Edwina L. Rissland, Artificial Intelligence and Law: Stepping Stones to a Model of Legal Reasoning, 99: 8 YALE 

L. J. 1957, 1961 (1990). 
23 See Branting, supra note 17, at 13-16. 
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Ƴʻ�ˮǋҥ͖͵ԂσʾĦ֚Ѿ˧ˮǋĀկ�24ӸΨůәɱƴ͵αΎ֚�в͵

ԿLϐϥƳЄȊлӁ͵ʂԹ� 

ˑķ֚¡͠ˑΨɱƴƳʻ͵2ƎʈǴ֚Տ̩Ġɱˮ��êɲ2ճ͖Ѿ>

×Ѿ˧ˮǋĀկ͵ɱƴ֚IϦԄքҫ֚Ӹ+ЬºÂϐϥĠϡʡ�ֈƧ͵а2

ճԌ͠͵ϡʡͿμ�2ƎʈǴ֚��ʁӵԄ͖ѾĀկ͵ʘӚЕŹȐĀկ͵ρ

ʭ֚ЕʁӵԄЬ̩ҜҀ͵њ͖֘Natural Language Processing֙ɱƴ֚ӵԄř

�аř��Թ͵ԻЛǢֈL֚³>˧ťĀկ͵ρʭ�25ėˑ֚а�ҠӸʁ�Ψ

ˮǋԌ͠џ̥֚�ŊҠʁ
ʾB�ˮǋԌ͠џ̥֚>2ճˮǋԌ͠͵̾͟O

̥ʿʘ³>ŝЏ֚Е�Ġ ΂ůˮǋԌ͠͵
ԄΧ�26� 

Ġ˖ճ�֚ӸΨʾɕԄÔʿʘȊ͞͵ȻҥɱƴƋɲ
˖ϕˮ

֘induction֙�֚ӵԄ�ճȊѼŮ£͵ʿʘ>͎ÚϦք֚��ӵԄˑϦքЕƳ

εnҊ͵ȻҥʾĦ27�ˑΨȻҥЦĹȂ²͵Իԯ֚Ġɲ'ůЦĹԣѯ͵ͳ֚͞

ėˑӵԄŝЏԄÔʿʘЕ͞Ȃ͵ʾĦЦĹĠʗT�ϿЀԌ͠�ĠƑԥӂɫ>

×˂đŝЏ͵ò͔�֚ӂɫ�͵�˽ʎŊů͵³>յ͔��ɱՠ֚͢ɲӂɫ

͵�ū˧ť%ʾĦ͵ϡʡ֚ėˑӂɫ�ǭƚ�͔́ǒ֚źɲϡʡ͵ǆեǭƻ

̦֝ЕĠӂɫ�ӟŽ�͔Ȅ〉ʐ�͔͵́ǒ֚źɲϡʡ͵ǆեǭёƹ֚ĠϹ

և�ǀȂ
ծ͐Ȼť֘frequency assumption֙�͵ϡʡ�28à�ɱՠ֚͢ɲʁ

¡͠ƑԥɩɔȊò͔͵ʾĦӾџȻҥ֚ʾĦźɲ'@͵ԌǿǢĲ³֚ЦĹʐ

ɢ͵ǿź�ê͵ǫǀ֚�ҥϡʡʁȅ̩Ä�͵ʁí(�Ä�֚ȄʁӼЀ͵ɩ

m֚ЬºÂ˧ťԝЦĹźɲҘϝ͵źɲ˞�ΨճĦ͵eʭϤ&�éť͵ϡ

ʡ֚eʭ͵ǀȂ
ԥӚҁq͵Ѷ©Ԍ͠ʾĦ��29 

                                                
24 ASHLEY, supra note 19, at 11-13. 
25 θǋȉʞ，̜�»Å�Ƀstatistical techniques˹selectional restriction��〉ΉΓ�ǨĐ!˹Đ!î̷ˎͨǅ
 �ɝɸθ』ŵLɃôʑ
ŧ〉�ǒ�ɦ͇̲ʉ͕ɸθU�+wɸǼʓ�Đ!˹Đ!#η͇̲ʉ͕�ɸθ
』ŵ�See Dean Alderucci, The Automation of Legal Reasoning: Customized AI Techniques for the Patent Field, 
58 DUQ. L. REV. 50, 56-60 (2020). 

26 See Peter K. Yu, Artificial Intelligence, the Law-Machine Interface, and Fair Use Automation, 72 ALA. L. REV. 187, 
210-213 (2020). 

27 See LARSON, supra note 20, at 115-132. 
28 See id. at 150-154. 
29 Frank Fagen & Saul Levmore, The Impact of Artificial Intelligence on Rules, Standards, and Judicial Discretion, 93 

S. CAL. L. REV. 1, 31 (2019). 
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ͽª֚˟ӟƚѵ͵΍ί>×ǿ֚͠ʁŶ2ƎʈǴԂ͠ɲƳЄ�˧ϡʡ͵

ժ̉ϐϥ�>ԄÔ2ճˮŤȊOȂ͵ʭ@O̥ӂɫ֚ӵԄ́ť͵̓σˮ֚ʾ

B́ťˮՁ͵�˧ɱƴ�˟ӟʐë͵UŘ֚yʁǯ《Ƃ,ÍĠҌ҉ʽ͵Lɲ

ˍ� 8000 �͵ˢ'żհҌ҉�֚Ȼџ2ƎʈǴˮŤ͵ű͖ɱƴ֚͢�ӻ�v

ʌ͆ǌ֚.͢2ƎʈǴO�˧ť֚ͬ'2о�ʒ�˧ϡʡ֚ã>ì2ճˮŤ

�Ҍ�30ˑķ֚0ʐ΍ίԨźЉěʍֈˮՁ31�ˍ˴2ˆˮՁ32ȊOȂ͵�˧Ӿ

џ�ʟ֚��Ƴʻ�ժ̉́ťˮՁ�˧ϡʡ͵ʾĦ�33 

3.2.2 洞見發現型的人工智慧 

Ղ%ʾB͵Ц±�ķ֚2ƎʈǴ͵àķ�ΨЦ±ʁ
ͳ͔ӂɫ�ԹԻЛ

Ǣ�֚ȾV2ճĠ͔ů�³>S͠�ʘɪŶӸ+2ճ̧ˮѼŮȄ͖Ѿ͵ӂɫ

ԻЛǢΩ̥
˲ѵ�֚ė̥Ӹ+ӂ҃Ġ͔ů�ʐµɲɠς͵Ĩџ� 

�жЕҀ֚e ˧ť͵OȂǖթ>ãΓb͵΋Ҭ̥ªȾ֚Е2ƎʈǴ͵

�͔Ӷ̕ɝҲ%ӸeĪΖ�΢ŝ΋Ҭ͵ͳ͔>×բęʁӵԄѼŮ'̾͵ҲÂ֚

ԨźҗҲÂȾ�nҊ̥֚%քҫҗnҊǏ'ůә֚Ġ�ɰ͵Ғԭаcː͵Ԅ

Χ��֚Ƴε͖ҥ>͟͞΋Ҭ�ӸΨ΋Ҭʁ>
͖ҥ̥ĪΖ֘theory-based֙�

͵΋Ҭ�ЬǏӂɫ¡͠͵Ȓѡ�͔֚ˑΨ>nҊ�͖ҥ̥ªȾ͵΋Ҭ͟͞ʾ

ƴÛ£ɀʱ֚ė̥˂đŝЏЦĹӵԄ̓σˮЬ�͵Ǐӂɫ�ЏǎԻЛǢ֚�

Ġ͔ů�Ԃ͠ˑԻЛǢ�ˑΨӂɫ�Թ͵ԻЛǢĠ͔ů�͢ɲ�ʐֈƧ͵ǿ

͠Ǣ֚ėˑźɲџº͵ůәДЕҀ֚Ŷ;—¡͠ˑΨ
˲ѵ�֚Е΀ͩȲv

ϥ΢ŝ�
nҊ�>×
͖ҥÂ�͵Շ˙�34 

                                                
30 Eric Niiler, Can AI Be a Fair Judge in Court? Estonia Thinks So, WIRED (Mar. 25, 2019), ogy.de/y68e (last visited: 

Oct. 19, 2021). 
31 Matthew Hutson, Artificial intelligence prevails at predicting Supreme Court decisions, SCIENCE (May 2, 2017), 

ogy.de/ibnt (last visited: Jun. 21, 2021) 
32 Masha Medvedeva, Michel Vols & Martijn Wieling, Using Machine Learning to Predict Decisions of the European 

Court of Human Rights, 28 ARTIFICIAL INTELLIGENCE AND LAW 237, 263 (2020). 
33 �Γ�ȉ̖Űϛ͉ǐɸǒ�ʃθʋʣ ɸ�ϜȳȈʏɛ�ǒ=ɓěǽñî�̷ˎͨǅ� ɸ̠ɝˁǪ¡=

Ñɝ�《Ί/ǽñî�ɝģ� ɸ̠ɝʣʨćK��ǒΊ/ʋʣ̍ú�Ȯɸϴ� 
34 Chris Anderson, The End of Theory: The Data Deluge Makes the Scientific Method Obsolete, WIRED (Jun. 23, 

2008), ogy.de/1gy7 (last visited: Jun. 16, 2021). 



doi:10.6342/NTU202103631

~Τε ɸ3ļǖž�

 64 

˂đŝЏ>՘Щ͵Ѽ֓ȊЏǎ͵
ԻЛǢ�֚ź2ճ�ͥЕҀίη�ʐ

NΨ{m֚ĠʗϦ΢ŝքҫ�ªͶ̧ˮΓť�˂đŝЏЬӂɫ�ȊЏǎ͵Ի

ЛǢãЦʁ2ճ�ͥȊȑҚ͵ęʐ΋Ҭ͵�˽��֝˂đŝЏЬӂɫ�ȊЏ

ǎ͵ԻЛǢ0ãЦʁ2ճ͔Շ˙΋Ҭ̧ˮȳɂ͵΋Ҭķ͵ӂ֚҃UŊĪėа

́ťͰͱ͵ԻЛǢ֝˂đŝЏЏǎ͵ԻЛǢãЦʁǨƐ͵ԻЛǢ֚UŊ�ө

͊а͈͵ʾĦʁӵԄ̬̺�ʁíʐՕO̥�ɰʽ̌֝˂đŝЏЬӂɫ�ȊЏ

ǎ͵ԻЛǢ#ãЦʁźɲ2ճΙʎ〉ʐ֚͠͝Э�ʐwũ͵ӂ֚҃ˮŝ�ъ

ë͵UŘƀʁ2ƎʈǴʎӵԄаˮǋȊaՉ͵́ǒӼϡ͵
�6֘proxy֙�

а˧ťͽ͵͵ԻЛǢ�>�6O̥ʽ̌Ӿџ�ճ֚Ġ́ť˕å�Ιʎ�ɪÂ

Чϣ�֚ŶSѦՠ�΁ӌŢũ͵�6аˮǋ�ȊΞˏ�ճ͵́ǒ³>ͿӼ֚

͟͞'ů�͵˔Ѹϡʡ�UŊ֜ԜԊÄћĠѦՠ�Տ̩̥�Ǣ���ʐѶχ

ǢΞˏí˽͵́ǒ̩֚Е�ĠůՈ�ͿͬɲƅMÄħ֝ЕŊƅMÄħʐҼŭ

͵ƒ �UŊ֜ĠЉěҼŭ͵ƒӓ֚ʎа֑ʹ͵2Ψ)ͿӼϡ֚ėˑĠS͠

�ԜԊÄћƀͿͬɲΨɵ͵�6�35 

vϥ�֚ӂɫаʾĦԝxʁͳ͔΋Ҭ͵Ǝ��ЕƑԥӂɫ͵¡͠©Ȫӌ

ɯ�˰͵΋Ҭա÷֚Қ̥ʾĦ>×ӂɫʘӚÍãЦʻȂ΋Ҭ͵ʘӆ��Žŝ

Д>
͖ҥ̥ĪΖ�͵vϥ΋Ҭͳ͔ɱƴ³>ӫҰ֚UŊ֜΋Ҭ͵ͳ͞ſ�

ǖթӵԄ˟ӟ͵ѼŮͳ͔�ê֚Ԧ̆ʁ3֏ʝѲʐȊ�ê֚Ċϖӂɫ͵�ʟ

áЦóҌȃgʐ
�êͳ͞�֚I̧ˮ̆ʵ͵Ҡɻ3֏�ê>×̥N�ê36�

àķ֚Ǐ
ӂɫ�ԹԻЛǢ�͵ʘӆ֚ƀЦĹҠɻӸ+˲ѵՓ΂͵
΋Ҭ�

Ԕʐ�˙ӓՓ�ҘҀ�֚
ԻЛǢ��՟
ėʡԻ[��ÍZȃgѼŮ£�

ՒâǌFՊ͵͔ҶʁļՆÇӌ֚Ӹ��<Ѧ�ՒâаļՆÇӌ�e'@�Թ

�ʐėʡԻ[�ԻЛǢ�Ȋ>̧ˮ<ѦėʡԻ[֚ЭŽʐ>��eÐė37֜��

ėʡԻ[ʁʐÐėаϡʡ͵ɱìԻ[֚IԻЛǢxȽӱ%͔Ҷ̧֚ˮҠɻ'

                                                
35 See Anya E.R. Prince & Daniel Schwarcz, Proxy Discrimination in the Age of Artificial Intelligence and Big Data, 

105 IOWA L. REV. 1257, 1267-1283 (2020). 
36 Sabina Leonelli, Scientific Research and Big Data, THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Summer 2020 

Edition), Edward N. Zalta (ed.), ogy.de/zbca; Fulvio Mazzocchi, Could Big Data be the End of Theory in Science?, 

A Few Remarks on the Epistemology of Data-driven Science, 16 EMBO REP. 1250, 1250-1255 (2015). 
37 =�ɸPďɃɜϰ˞ǁƟ˹ŝșjǁƟǋǄʩ Ɖ˻#Pď�͌º̩ɜϰ˞
ŝșj�2015���ˆϫϕ

Íɸ̪ʲŻ˜ ͍ģ͔ʋʣîȡē ɸ̯̀��� ʋνȡēǢ���17Ǣ�ϙ252-256� 
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@�Թ͵ɱì֚UŊ X '@ŻЮ Y ϡʡ͵֚͟͞I X�Y êʂ�͔͵ԻЛǢ

Ƚϼ̧֚ˮҠɻ
X�Y�͵ɱìԻ[֝(��e͔ҶãЦʁĪɲàķ�eÐ

ėЕêʂ�͔֚ǇˑԹãЦʪʘ〉ʐԻ[֚UŊ、Ĵ҂ȩԨ͵ɩm�Çа$

̸�'@͵êʂͳ֚͞ʁė̥、ĴʘӚ͵ֈLȊǆե֝��Ɲɘėϙ͵ŚĠ֚

ŻЮԭҟ͵ԻЛǢ֚UŊϥ҂ϡʡյΘͤǢ͵ƞģѓӂӟņǢֈ֚ϡʡʁė

̥
Ɵӂ�>×
→УΧƧ�͵ƝɘėϙȊŻЮ͵ϡʡ�ɁҀ�֚Ӹ+ԻЛ

ǢԔǖթӾ�˒Ӿџ�ʟȌЦĹO̥ėʡȻҥ͵ĪΖ� 

�ԄӂɫԻЛǢ͵
˲ѵ�ϦƚЦĹÉµ�ԛԶĨџA¼֚ſ�ЦĹʐ

ɢ͵ԛІ�ӑ͵џɠӂ̋�ҘҀ�֚Ċ�͵�ԛԶϦƚǖթՠźĸɩ͵2ˢ

Ȅĸɩ͵ʭ@֚Еџɠӂ̋͵Ё!ӻȂџɠA¼͵ӂ̋�ԟ�ģ̧֚ˮʐɢ

͐͵њ͖Ӹ+A¼֚Е˂đŝЏЦĹʐɢ͵Éµџɠ˂ԻȐŹӂɫ�Թ͵Ի

ЛǢ֚Éµ�ԛԶA¼͵Ɗџ�38вUЕҀ֚ĠϤ:џɠ͵ǫ」�֚Ġ�ɰͣ

ҤΟ¡Ϥ:͵źҶʁíμéˮǋȊѶχ͵ѳ@ʂ֚>˂đŝЏÄ�ͣҤД͵

ǫǀ֚��ÍʂźɲՙѳΟ¡͵źҶʩ�Ϥ:39֝ĠƝժџɠ�֚ҭŮџɠĪ

ɲҭ±ӂ̋ʐՀ֚ӵԄ˂đŝЏÄ�eʭ͵ÌՋ>×ժ̉ãЦͳ͞͵նՋ֚

UŊ́ťÄħ�ʐֈƧͅЃͳ͞͵ãЦǢ֘ͅЃ̯֓͵өҬ֙40֝ȄĠԧѝ.

ɼ͵ǫ」�֚ǏТΝƕĮ͵΄ĸ.ɼ�ӵԄ˂đŝЏӳϮãЦ͵՟ˮџ̥֚

Ǐĸɩ͵.ɼӂɫ��ѼŮ£՟ˮ.ɼ֘�ϭ.ɼ�ҫ¦ҍˊ֙ͳ͞͵ʾƴ֚

��³>Íʂԅˏ41� 

Ǐ>�͵Ҡɻã>ǎ΋֚2ƎʈǴЦĹǏӂɫ��Ȑ£ԻЛǢ�ӸΨӂ

ɫԹ͵ԻЛǢՏ̩��ťʁ2ճΙʎ�ɶʐ͵΋Ҭ֚I͢ɲԻЛǢ͵ŚĠ֚

�ԛԶÍЦĹӵԄˑΨԻЛǢ͵ӡµ֚ӿџƊџ��A¼ο�ŞΙʎȺ¤͵

ͽ͵� 

*** 

                                                
38  See DAVID FREEMAN ENGSTROM, et al., GOVERNMENT BY ALGORITHM: ARTIFICIAL INTELLIGENCE IN FEDERAL 

ADMINISTRATIVE AGENCIES 21-69 (2020), available at: https://ogy.de/b1kr. 
39 Id. at 39-41. 
40 Id. at 31-34. 
41 Id. at 23-25. 
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ʘφҠɻ%2ƎʈǴ͵�ΨЦ±֚ŊNĠˮǋիħ�ͳƈ֚>×ŊNӾ

�˒Éµ�ԛԶӾџˮǋԌ͠͵A¼�Ġǿ͠�֚
ʾB�а
˲ѵ�Ӹ�

ΨЦ±֚�xʐɢ͵Éµ�ԛԶӾџˮǋԌ͠ϡʡ͵ժ̉>×'ů͵Қť֚

žЦĠ�Ş͵ՠì�ʐȊÉµ֚UŊ֜Ѷχ͵�ʟ�Ԅ̟ĺԥ͵ɪ@�ȾÚ

�ԣѳӂ҃��ʟɪ@͞Ȃҥҫ�уɕɪ@�Ӑ¾�ʟ�ɪ@űԺ�οЦĹ

ʐɢԿL2±ӂ̋͵ӂ҃Ԅ̟ƎO� 42 

ՠźӸʿ͵͔ů֚ȃgˑʂǿҗϿЀґĀ͵Āկʁ֜ȃgʁí
ǿҗ�

ŶˮǋԌ͠͵A¼.Ϥ2ƎʈǴTǏ'֞Ǐ>�͵�ʟ֚ȃgã>Ҡ2Ǝʈ

ǴȊͳ͔͵
˲ѵ�֚�ǿҗ;—͠>Ǐ'ˮǋԌ͠͵˧ť͖֚͢Ġɲ>͖

Ǣ̥ĪΖ͵ˮǋԌ͠A¼֚ǿ>�ʐėʡԻ[͵Ϧք'ů̥Ī̩֚̌Еӂɫ

�Թ͵ԻЛǢ�՟ėʡԻ[�Эɲė̥2ճė̥Ⱥ¤͵ǷʓЕÔ¡͠
˲

ѵ�֚©ʁˮǋźɲ2ճίҾÞ�Āկ͵j˛�ƕ֚ҧŊ�ԛԶ¡͠Ӹ+˲

ѵTӾџ˧ť֚ʁíԈÙ
ǤíΞˏÐ©��Ӹʿ͵Āկ֚�ʗźɲˮǋ͵

ʘӆƙT͖ҥ�͵ȪȆ�ͿÙ͵֚źɲˮǋԌ͠ЕҀ֚ʍǿҗԦ̆͵Āկǿ

җʁ֜ʁíǿҗҳ
ʾBĦ�͵2ƎʈǴӾџˮǋԌ͠͵A¼֞ 

ĖρӸeĀկ͵Իԯ֚ſ�ǖթ�ʟ2ƎʈǴĠԌ͠ˮǋʂ֚ʁíźɲ

ˮǋԌ͠͵�˽֚͟͞%ԣѳ͵ɝҲ�43þʐͳ͔ӸeɝҲ֚ȃgȌЦӾ�˒

͵Ӿџ{m�ɰ֚Ԧ̆ӸΨɝҲ£Ƥʁ�ʁȃg—Û͵ɝҲ� 

  

                                                
42 See Dana Remus & Frank Levy, Can Robots Be Lawyers: Computers, Lawyers, and the Practice of Law, 30 GEO. J. 

LEGAL ETHICS 501, 508-530 (2017). 
43 See generally NEIL POSTMAN, TECHNOPOLY: THE SURRENDER OF CULTURE TO TECHNOLOGY (1 ed. 1993). 
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3.3 法律適用的本質 

̥%Ėǿ
ʁíǿҗҳʾBĦ2ƎʈǴǏ'ˮǋԌ͠A¼�͵Āկ֚ʘ

φŶӾ�˒À¹ˮǋԌ͠͵ʘӆ֚>O̥ǌЀ�ʟʾBĦ2ƎʈǴźɲˮǋ

Ԍ͠͵�˽͟͞NΨȪȆ� 

3.3.1 法律論證作為法律適用的方法 

ˮǋ͵Ԍ֚͠ͽ͵ĠɲԦ̆eʭ'ůʁíĠ́ť͵ѶχχĜ��֚>˧

ťѶχ͵ˮǋɢʡʁíʎĠ�և͵eʭ��ů͔�̩Е֚ˮǋӵԄɪřO̥

ȑӠѶχí˽͵Ӡև֚ɪřʘӚ͵í˽�ΓťǢ֚ŻЮѶχĠՠź£èΨ�

ê͵ʭU'ůʂ֚͟͞í˽͵�ΓťǢ̥֝%Ѿ˧Ѷχ�˽͵�ΓťǢ֚ˮ

ǋԌ͠ДӵԄ
Ѿԡ�͵ɱƴԦ̆e ˮǋ͵Ѷχí˽�44ȊҨ͵
ˮǋѾ

ԡ�֚�ѳӵԄ
ˮǋҥҫ֘legal reasoning; legal argumentation֙�͵ɱƴ

³>Ӿџ֚ӵԄȾ�́ť͵͖֚͢>ɛȨˮǋĠ́ťʭ@͵ǫ」�ǿ̥́ť

�˽͵ѶχǢ�ƺ�45 

̩Е֚͢ɲˮǋʘӚ�ʐѶχí˽͵�ΓťǢ֚ėˑŊN�ɰɛȨ́ť

Ѿԡ͵ҥҫʁíːΓ֚ÍḀ̑%ĘՔ͵Āկ�Ġ΄ĸ�ʟˮǋҥҫːΓǢ͵

͖ҥ�֚��ſ�> Robert Alexy ȊȾ�͵
ˮǋҥҫ͖ҥ�̥ȃěŝ̭ͥ

ǩ�46>�> Alexy ͵͖ҥ֚O̥҄ҥˮǋԌ͠ʘӆ͵ĪΖ� 

�жǢЕҀ֚ˮǋ͵Ԍ͠Ġɱˮ�ʁȷÚ�˙ҥˮ֘syllogism֙͵̓Ͼ

ʾƴ֚�˒ֆã>ҠɻŊ�47֜ 

gC¦š/&#$
,Ã"�vvÝ RŠB�ļ�7Ô©À EŞR�Eş 

|C¦šÛqÃ"�v FvÝ RŠĽĨ�Š7* Fæ
,��(�ŞF=Rş 

                                                
44 See Mireille Hildebrandt, A Vision of Ambient Law, in REGULATING TECHNOLOGIES: LEGAL FUTURES, REGULATORY 

FRAMES AND TECHNOLOGOCAL FIXES 180-185 (Roger Brownsword & Kren Yeung eds., 2008). 
45 ϡ¸Ė�1998���ȡ
ɟŵ˹͍͔��ƹǋ	ϡ¸Ėˍ��ȡ˹ģͷɟŵ��ϙ105
140-141�˸¬	
tǔ� 

46 Robert Alexy͆ɃȡŦ͍͔ǒɓȏɸ̲͉Γʝ�èȉȡŦ͍͔ɸȈʏŵ�ξ)ŰϛʪË�˾̲͉͍͔ɸ̪
�#û�(ŰϛʪËȡŦɓǟɸ̨͍͔Ț�ROBERT ALEXY, A THEORY OF LEGAL ARGUEMENTATION (Ruth 
Adler & Neil MacCormick tans., Oxford University Press 1 ed. 1989) (1978). êzθǋRobert AlexyȡŦ͍͔ɟ
͍ɸ͉ǐ͌º̩ϡ¸Ė��Ƭ̼45� 

47 Karl Larenz�̍��οżč�͗��2013���ȡēǊȡ͍���ɏ'��ϙ169�˸¬	.²� 
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Ăĵšz F �ļ�Ô�©À EŞF�Eş 

ǀƴ͵TҠ֚оŚĠ�ˮǋ R֚җˮǋ͢ R1�R2…RN ɩѳ@³>ʻȂ֚җˮ

ǋʐ E ͵ˮǋɢʡ�ˮǋԌ͠ДĠՠź�'ů F֘͢ F1�F2…FN οԛ�³>

ϠȂ֙ʁíǿҗ͟͞ E ͵ˮǋɢʡ֚ЕӾџˮǋԌ͠ʂ֚ǖթƀ F1 ʁíƋɲ

R1͵ճĦ�F2ʁíƋɲ R2͵ճĦ�…�FNʁíƋɲ RN͵ճĦӾџ�ɰ֚Ӿ

ЕȻҥ�eʭʁí͟͞ E ͵ˮǋɢʡ� 

Ŋˑ͵ǠϩԖӤ֚� ʁɻΓÂȊԌ͠͵Ѷχ�˦Ԑ�μéʻȂѳ@'

ůʿǱ͵ˮǋ'ů֚��ŶˮǋɢʡԌ͠ɲ́ť͵eʭ���ˮǋԌ͠ДĠ

ˑ�e˒ֆ��֚Ͷʐ�ê͵A¼֜ĠĺªȾ͵˒ֆ��֚ΓҚǿԌ͠͵ˮ

ǋѶχ֚��Ԧ̆ˮǋѶχ͵�˽֝ĠżªȾ�֚Ьɷƚ'ů�
Ѫ���

˻×ˮǋ́ǒ͵ԣѳ'ů֚��ӾџˮǋѼ֓͵ҏ{֝Ġϡҥ��֚ŶȝҶ

͵ˮǋɢʡĠ�ևeʭ��ů͔� 

Wɔ Alexy �ѵ֚ˮǋԌ͠ʁíːΓ֚ǖթ� Ǐ
�ԛҫε֘internal 

justification֙�а
ķԛҫε֘external justification֙��eѽƧ³>˄Ѹ�
48ķԛҫε͵Ի˱źҶ֚©ʁĺªȾ�˽Γť͵ԄΧ֚ÍĺªȾ͵�˽ʁíː

Γ�΂ů>×ŋͬ֝�ԛҫε͵ѼŮԣ֚֓ʁżªȾ˽ə͵ԄΧ֚ÍҚť́

ť'ůʁíμéˮǋѳ@͵ԄΧ֚ʁí̥ʐɢ͵ԖӤȻҥ�ǖթȩ�͵ʁ֚

�˙ҥˮ͵Ǡϩ��ʁŷƋɲ�ʐȂɪˮ�͵ĺՅˮϐ֚ÍZʁʭUˮ͵ǫ

ǀ�֚ˮǋԌ͠Д7гǖթǏԄǈ͵ʭ@�Ȑ�їïɲ��͵ĺªȾ�Ҡɻ

ĺªȾĠͽª͵eʭ��ǿŊNԌ֚͠ʍϟŶeʭЄ�ɲĺªȾ��ǎ�ˮ

ǋɢʡ49� 

�˙ҥˮԄΧ�͵Իԯ֚ĠɲŊNŶ�eȝҶ͵ѶχӼϡ£˞�e�և

eʭ͵ԄΧ�ӸeԄΧ͵ĘՔǢĠɲ֚ˮǋ͵͠Ҝ>×ɪřӹƚ�՟S͠Ц

Ĺаɷƚ͞˵'ůЦ;—źǿ͵
Īʘʹǝ��ˑΨ
ʭU'ů͵Ƚӱаˮ

Ѷχ͵ʻȂѳ@�ԹŚĠʐѫ϶�͵ǫǀ֚ˮǋ͵Ԍ͠ДǖթӵԄˮǋ͵Ѿ

ԡɱˮʋӾ�˒͵ϏΓÂˮǋʹǝ֚;£ʻȂѳ@ЦĹаˮǋ'ů³>̓Ͼ

                                                
48 Alexy, supra note 46, at 221; ŝâı�2019���ƀȡ̰ΨLɃȡŦ˕Ό �]Ǌȡ͍ɸ½ų��� ·͢
ˆȡē��43Ǣ�ϙ10� 

49 See NEIL MACCORMICK, RHETORIC AND THE RULE OF LAW: A THEORY OF LEGAL REASONING 43-47 (1 ed. 2005). 
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ͿӼʂ֚ˑʂȌҗͬ˽əԄΧ͵A¼šЉԇȂ�50вUЕҀ֚ˮǋԌ͠Дǖթ

OȂ F ʁíƋɲ R ͵�ɰ�͢ɲ R ʁȝҶ͵ˮǋɪř֚ėˑǖթӵԄѾԡ͵

ɱƴԦ̆ R ͵ѳϙ֚Ŷ R Wɔ�í˽ƈԸ̥ R1+R2+…+RN̥Еǌҥҫ F ʁí

а R è�˽͵ѳ@Ϳμ�51ėˑ֚˽ə͵Ȃ²?ӇӵԄѾԡźɲˮǋ�˽³>

Ԧ̆� 

eʭ�͵'ůʁíμéˮǋʻȂѳ@֚ʐʂiĊϖ>ǰ΋̥ĪΖƀã>

OȂ�ɰ֚UŊ֜2�͞͵ʂ֓�ğ ͵KЄ֚Ӹ+ѳ@Ġ�ɰ���ʎʐ

Āկ52�I�Ş̧ˮӵԄǰ΋³>Қť͵ѳ@֚©ՙѳӵԄѾԡ͵ɱƴԦ̆Ѷ

χ͵�˽�Alexy Ŷˮǋҥҫ��ķԛҫε͵ɱƴÄ�̥>�*Ψ֜Ϧքҥҫ

֘empirical reasoning֙53�Ѿԡѳϙ֘canons of interpretation֙54�ˮԡЋŝ

ҥҫ֘dogmatic reasoning֙�Ѫ��U>×�Ş́˘͵ˮǋҥҫ�55� 

�Ԅ֚>�͵*ΨҥҫɱƴxȾV%eʭ͵ˮǋԌ͠Д֚ԇȂːΓˮǋ

ҥҫ͵ȋ˙֝Ӹ+ҥҫɱƴʘӚ�ʗҠɻǇˑ�Թ�ʐNΨԻ[�UŊϦք

ҥҫ��֚ͿԻã>ҚťϦք͵ʽ̌ãЦ�ʐĸΨãЦ֚INΨϦքǿҗѩ

ˮǋԌ͠Д³>Ʌ֚͠Ú˧ɲˮǋԌ͠Д͵Қť֚͢èҗˮǋԌ͠ДԦ̆N

ΨϦք�ʐԣѳǢ֝�ê͵Ѿԡѳϙ��֚Ղ%>ɪЋѾԡO̥Ѿԡ͵Ī̌

�ķ֚оʐ�9͵ҥɔ֚7гã>ȷÚͽ͵Ѿԡο�êѾԡ͵ɱˮ֚pՓɪ

Ћ֝ЕˮԡЋŝѾԡ>×Ѫ��U͵Ԃ͠��֚#�ΞˏeʭӵԄ͖͢͵Ճ

ӱЕpՓԄÔ͵ѵѾ�56ėˑ֚ã>ҠӸ*Ψķԛҫε͵ɱˮ֚xʁķԛҥҫ

�͵
ǀƴ�֚�՟Ѿԡ͵
ɱˮ�֚#ėˑӸ+Ǝ���ʐˈƣ�~�´

                                                
50 ɜϰ˞�2005���͍ȬƷɸΟ;ˁǻ �̽LarenzɸϢñɟ͍���Ƃþȡē��9Ǣ�ϙ13� 
51 ALEXY, supra note 46, at 222-230. ɜϰ˞��Ƭ̼50�ϙ14�=ǭɨ�ǉʊǉǭ&ÈƊ#Ɣƛ
 ƛ=¼Ϧ
ƛǒÎǻƂ�ȡʫ278ǲʫ1Ϛ ɸ�Ωn�ǻƂ̨?ɃP�ɜϰ˞ǁƟƛ�ŰϛRŌΉΓ=�ɸΓʝǊ˰
ΕƂĭ�Ʃ ɸȬƷ@¦	(1)�N3¿Ωn〉�Ɓ̖.Ŋ=�®,Ŋ=�ǟǢũ��(2)�ȑǀ�˫#ǿ
˰〉�ĸǋΩn�(3)ßĂƊ#Lɦ�Uȑǀ�˫#ǿ˰�(4)ćǪƊƛĂ¹ƾɦ�´ßĂƊ#Lɦ�(5)ʊ
ǉ:3ĽƊƔƛ
Ϧƛ˹ ƛ��Ɗƛ´Ă¹ƾɦ�(6)ǭɨʊǉĽƊ:3Ɣƛ
Ϧƛ˹ ƛ�(7)ǭɨƁ
̖.Ŋ=�®,Ŋ=�ǟǢũ�� 

52 º̩Karl Larenz��Ƭ̼47�ϙ187-188� 
53 ˆϫ͍͔ƛɸǒǭ/ǻƂ̨?ɸ�ǉŰϛ̑¢ʔǝˆϫ�Pćɒ×ǒÎǻƂͦͩȡ�ɸ�ɠɰ��《īǋ
ˆϫɸzȬî]Ǳ Å˰ǟüΩǼȵ�ȉǓƁ̻͏ʃθ͵ϝòɸʋʣ�Ǌ˰ʏ͆ˆϫɸzȬ�=¼]Ǳ#
 Ɓ̓Nɦɸˆϫ�º̩Karl Larenz��Ƭ̼47�ϙ189-191� 

54 ´Ǆ˜̰Ψ
ʁɸ̰Ψ
Ϭʶ̰Ψ
ȍÇ̰Ψ
Ëƀŵ̰Ψʭɸ̰ΨǊȡ� 
55 ALEXY, supra note 46, at 230-232. 
56 ϡ¸Ė��Ƭ̼45�ϙ163� 
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ǌ͵Ի[֚eʭ�ίηǿȷÚNΨҥҫɱƴ֚ǿѸɛȨ́ťҥҫɱƴ͵
͖

͢��ʐNΨԣѳǢЕť�57 

Ǐ>�͵Ҡɻã>ǎ΋֚ˮǋҥҫO̥ˮǋԌ͠͵ɱˮ֚ӌɲķԛҫε�

ϟɲ�ԛҫε�ķԛҫε�źɲˮǋѶχ�˽͵Ѿԡ֚ǖթѸɛȨ́ťѾԡ

ɱˮФǌ͵͖͢�ʐNΨΧƧ͵ԣѳǢЕť�ĠšȂķԛҫεԦ̆Ѷχ�˽

ǌ֚ã>Ӿ�˒Ǐ'�ԛҫε֚ӵԄҜíѶ©ŶȝҶ͵Ѷχа�և͵'ů³

>Ӽϡ�>�źɲˮǋԌ͠ԄΧ͵Ҡɻ֚ȩ�ˮǋԌ͠͵ԄΧǖթԎş�+

Īʘ͵Χƣ֚IӸ+ΧƣxĠΓaˮǋԌ͠ԄΧ͵
é͖Ǣ�֚�՟ժ�͵

ѳ˥́ťѾԡϡʡ�ˑњǖթȩ�͵ʁ֚ˮǋԌ͠é͖Ǣ͵Γa֚ʁӵԄˮ

ǋԌ͠ДȊϤ&͵ɪř͖͢³>�ɰ֚Ǐɪř͵͖͢��ɰķԛҫε�ȷÚ

́ťѾԡɱƴ͵͖͢ʁí�ӑ�́ťѾԡɱˮ͵ɒOʁíːΓ>×�ԛҫε

�͵ԖӤ̓Ͼʁí̧ҟ�é͖͵ˮǋԌ֚͠�Ġɲѳ˥ˮǋԌ͠ϡʡ͵�Ю֚

Еʁѳ˥ɛȨeʭǿ́˘Ѿԡ͵͖֚͢ǖթ�ʐʅ�Ǣ֚Ġ�Ş�ʐͿêФ

ʆʮ@͵ǫ」�֚0Ц³>Ԃ͠�58ĠɒO�ЕҀ֚Պъ�êeʭ͵Ϝά֚è

Ψ�ê͵͖͢ЦĹƳω��ŃϵŬ͵ѶχԌ͠ևϐ֚ÄөèΨ͖͢͵Ԍ͠ǫ

ǀ֚έťɧևˮǋԌ͠͵ԄΧ�SˮǋԌ͠�ʐãժ̉Ǣ� 
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57 �Ìɸ͍͔Ǌř�ˮŧΥǒôǋ�Ìɸɟɧ�ɓěɸɟɧAÅ˰ƸƚǄ˜̰Ψ
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͌º〈ǤǄ3.3.2=�ɸzğ� 

58 ȡŦɸΙɦğ̺ȡŦΙɦ〉ƩQȈɮɸɟɧ�­�Ê̓Ǳ?ɸΙɦ˹Î�ɧǋȡŦîƾ��8˼Űϛ�ǟ
ǕΒŵ�èȉ̓Ȉɮɸɟɧǒ]ǱɸɓŭîÊʞŹȠɸ̽qΥǝʃÌɸǓa�´˰ǻƂ]ǱgϋȡŦ̨?
ɸ·è�MACCORMICK, supra note 49, at 88-91. 

59 See H. L. A. Hart, The Ascription of Responsibility and Rights, 49 PROC. ARISTOT. SOC. 171, 175 (1948-1949). 
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60 See Juan Manuel Perez Bermejo, Principles, Comflicts, and Defeats: An Approach from a Coherentist Theroy, in 

THE LOGIC OF LEGAL REQUIREMENTS: ESSAYS ON DEFEASIBILITY 288 (Jordi Ferrer Beltrán & Giovanni Battista Ratti 
eds., 2012). 
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64 DWORKIN, supra note 63, at 25. 
65 Id. at 26. 
66 ALEXY, supra note 62, at 50-51. 
67 Id. at 57. 
68 Jaap Hage & Aleksander Peczenik, Law, Moral and Defeasibility, 13 RATIO JURIS 305, 307 (2000). 
69 Id. at 309. 
70 JAAP HAGE, REASONING WITH RULES: AN ESSAY ON LEGAL REASONING AND ITS UNDERLYING LOGIC 111 (1 ed. 1997).  
71 Hage & Peczenik, supra note 68, at 309. 
72 Id. at 306-307. 
73 DWORKIN, supra note 63, at 24-25. 
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3.3.3 小結 
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3.4 模仿型人工智慧對於法律適用的影響 
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2ճ#�ʁϹЦOȂːΓ͵˧ť�о>ӸΨɱƴO̥ҏE͵ĪΖ֚˜Űʁź

ɲ2ƎʈǴԄƧĔʫ�ˑķ֚ȃg#�ǿҗ>2ƎʈǴãЦO�ԭҟ�Ȅ˔

Ѹ͵˧ť֚Е;—ǎ�ÙźS͠2ƎʈǴ͵ϡҥ֚ė̥2ճ͵ˮǋԌ͠˧ť

#Ϧƚʁԭҟ͵�˔Ѹ͵�84ͿÙ͵֚ȃgǿҗԦ̆͵Āկʁ֚ʾBĦ2Ǝʈ

ǴȊӾџ͵ˮǋȻҥ֚£ƤʁüΨȻҥɱƴ֞ӸΨɱƴа2ճǏ'ˮǋԌ͠

͵Ȼҥ֚ĠԄΧ��ϡʡ�ίηʐNΨ
ƒͫ�֞ӵԄ˄҄Ӹ+ƒͫĠ͔џ

ˮǋΤƣ�ʁíǿҗ³>ūҋ֚ȌЦ�ɰʁíǿҗӵԄ2ƎʈǴǏ'ˮǋԌ

͠͵A¼� 

ʾBĦ͵2ƎʈǴ֚ĠȻҥɱƴ�S͠͵ʁ
˖ϕˮ�֚Ǐʿʘ�Ԧ̆

�їïɲʿʘФǌ͵Ѷǋ�˖ϕˮ͵́йĠɲ֚Ǜů͵Ŷїïɲʿʘ�͵Ӑ

¾³>ò͔�85Ӹʿ͵́йՏ̩ʁ˖ϕˮ͵~֚֓Iêʂ#ӻȂ%˖ϕˮĠů

ә�͵ՉΗ֚Í
x�ЦÙǿʿʘ�͵�ū>×Ӑ¾��ʗŚĠɲʿʘ�͵

ʭU>×Ӑ¾֚ƀ〉ʐӨˮÙǿĠ˖ϕˮ͵Ȼҥϡʡ��͔џν(˰2Ǝʈ

ǴӵԄĲ³ʿʘ͵ɩԥѬӑӸeЁՄ֚>ƑԥӂɫO̥ʿʘ֚ͺãЦ͵ɖ�

2ƎʈǴӾџȻҥ͵ĪΖ֚>ƽѬӸΨȻҥɱƴʘӆ͵ЁՄ�Е̓σˮĠ2

ƎʈǴ�͵ѽй֚©ʁ>Ӎӎ2͵Ц±֚ͺãЦ͵Ȑ£ʿʘФǌ͵Ѷǋ֚S

ĪɲƑԥӂɫ̥ʿʘ͵˖ϕˮ֚ЦĹĠĸҲ͵͔ů�³>Ԃ֚͠S
ʾB�

͵Ц±ʐãЦĠ͔ů�ů͔� 

;Ѽ͵TҠ֚2ƎʈǴ͵ΓЦĹӵԄʾB2ճӾџˮǋԌ͠A¼͵˧ť

ɱƴ�Wɔʘθ 3.2.1 ͵Ҡɻ֚ȃgã>ͳ͔ʾBĦ͵2ƎʈǴƔϦĠˮǋԌ

͠͵ǿ͠�֚Úǎ%�+ːՠҏ{�ӵԄƑԥӂɫ͵ӡµ֚ЬºÂ˧ťՏ̩

                                                
84 º̩Luís Greco�̍�
βĘš�͗��2021���ȝǟȡĚͤ@ɸȡĚȁ�	Ƀ4ϱ�̺ǟǿä3ȡ

Ě���Ǟǎȡēϊͅ��315Ǣ�ϙ177-179� 
85 See LARSON, supra note 20, 115-121. 
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ЦĹӵԄĺԥ͵eʭƳεʷƧϏϝ͵ѪԥѶ©֚S˞�ΨʭUճĦԝʐźǿ

͵ˮǋɢʡ86֚ʾBԄǈèΨʭU�͵Ԍ͠ϡʡ֚Wɔ�ê͵џ̥ʿǱ֚źǿ

�ê͵ˮǋԌ͠˧ťϡʡ� 

>�źɲ2ƎʈǴɲˮǋԌ͠A¼͵ːՠҏ{֚�ѳʁź2ƎʈǴƀ́

ťʭU͵
ϡʡ�Ӿџҏ{֚ė̥́ťʭU͵ϡʡμéԄǈ͵ʭU֚ėˑҚ

ť́ť2ƎʈǴĠѦ͔�ʁзŉ͵�̩Е֚ŝДӮʕȩ�%ʾBĦ2ƎʈǴ

͵Ц±ЁՄ֚ҧŊԂOԄΧ̧ˮ͖Ѿ�ĠҜҀí˽͖Ѿ�͵ɢЦ�ǅ�×̧

ˮȍΎȂѶ87�ˑњŶԦ̆Ӹ�éйʁíʎǆեˮǋԌ͠͵�˽� 

3.4.1 無法提供法律適用的理由？ 

ŝҠ�źɲ2ƎʈǴǿ͠͵�eȏҏTЬɲ2ƎʈǴ͵ԂOԄΧʁ�e

̧ˮ͖Ѿ͵
֑υ��
֑υ�Ӹeʹǝ֚ĠЬºÂ˧ť�֚�ѳĠǀū�

e˧ťϐϥĠԂO�֚΋Ԇӥ�̥N�ϦԄϐϥǌ͵ӥ�̥N֚I̧ˮΓ�

͵΋Ԇ́ťӥ�
̥N֘why֙�ŻЮ́ť͵ϡʡ�88а2ճȊOȂ͵ˮǋ˧

ťʎ
Ϥ&͖͢�ʐȊ�ê֚�!ŝДȩ��ԛԶо¡͠2ƎʈǴӾџˮǋ

Ԍ֚͠ŶӻȂ̧ˮ΋Ԇ˧ťOȂ͵Ðė͵ϡʡ֚ǆե�͝Э­Ņ2ˢҤ˥ç

ˮé͖ɤ̞͵ãЦǢ�89Ӹʿ͵�ƺʁ�ʁé͖֚ǖթźɲ2ƎʈǴ͵
֑υ�

́йӾ�˒�ʟ� 

'ů�֚ANɯȒѡ¬͟͞͵ͬ�֚Ͷʎȩ̥̇ˮ͖ѾȒѡʘӆ֚Е͟

͞ӸΨӆͮ�ˑķ֚ȃgͽªȊư˯S͠͵΄ĸȒѡ֚ȃg#��ťźɲ�

                                                
86 See Anthony Casey & Anthony Niblett, The Death of Rules and Standards, 92 IND. L. J. 1401, 1407-1412 (2015). 
87 ΢Ǆ˩��Ƭ̼16�L〉Ɗʠ�ϙ2-7� 
88  See FRANK PASQUALE, THE BLACK BOX SOCIETY: THE SECRET ALGORITHMS THAT CONTROL MONEY AND 

INFORMATION 3 (1 ed. 2016). 
89 See e.g., Andrew D. Selbst & Solon Barocas, The Intuitive Appeal of Explainable Machines, 87 FORDHAM L. REV. 

1085, 1089-1098 (2018); Steven M. Appel & Cary Coglianese, Algorithmic Governance and Administrative Law, 
in THE CAMBRIDGE HANDBOOK OF THE LAW OF ALGORITHMS 166-167 (Woodrow Barfield ed. 2020); Emre 
Bayamlıoğlu, Contesting Automated Decisions, 4 EUR. DATA PROT. L. REV. 433, 442 (2018); Emily Berman, A 

Government of Laws and not of Machines, 87 B.C. L. REV. 1277, 1348 (2018); Kiel Brennan-Marquez, “Plausible 

Cause”: Explanatory Standards in the Age of Powerful Machines, 70: 4 VAND. L. REV. 1249, 1288-1289 (2017); 
Cary Coglianese & David Lehr, Regulating by Robot: Administrative Decision Making in the Machine-Learning 

Era, 105 GEO. L. J. 1147, 1207-1209 (2017); Karen Yeung, Why Worry about Decision-Making by Machine?, in 
ALGORITHMIC REGULATION 28-29 (Karen Yeung & Martin Lodge eds., 2019). 
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�˽ʐ��͵͖Ѿ�UŊ֜ĺԛ�2̧ˮ͖ѾĪė͵�˽֚IͽªȃgĠҌ

҉�ЦĹӵԄĪė͵˄̉ϡʡO̥Ҍ҉��͵ҫɔ֝ĺԛ�2̧ˮ͖Ѿ՘Ř

՘ӗ͵�˽֚IԆӗ�Ïư˯͵S͠ЬºÂћҙO̥.ӹŻƶ͵˂¤֝ˑķ֚

źɲȃgЬƓ
ЩѨ�͵ԂOɱƴ֚ÍZЩΜϦ΢ŝЭ57ʗźɲԂOɱƴ

Ⱦ�é͖͵΢ŝҠɻ֚Iȃg7гӵԄ2Щ³>˧ς� 

ȴՂ΢ȒS͠ДĪɲЬȃaҰͽ͵�ӵԄˮǋȋ˙źɲ΢Ȓ�˽Ȋ̥͵

ʐíҬ͵Ռѕ90ȊŻЮ͵ˮǋ�͵֑υ֘legal secrecy֙91͔Ҷ֚ԄÔS͠΢Ȓ

ȊŻЮ͵̧ˮ͖Ѿ֚ĺԛ��ѳȩ˻͵ʁ�ж2��ʐŷʶ΋Ҭ֚Е̧ˮ͖

ѾͿԻ΢Ȓ�˽͵ǫǀ92�ӸΨĪɲŷʶ΋ҬȊ͞͵΋Ҭщƒ֚��ʻȂS͠

΢ȒːͬǢ͵Āկ͖֚͢ĠɲͿԻ΢Ȓ�˽>×Ȋ͟͞͵ɢʡЦĹӵԄŷʶ

2Ķ³>ȔԻ֚Е�ͳ͞ժʕķ͵ϡʡ� 

ͿӟɲԄǈ΢Ȓė̥ŷʶ΋ҬȊӻȂ͵͖ѾǢщƒ֚˂đŝЏ͵
֑υ�

́йĠɲ֚�ҥʁķџ2ȄД�џ2Ͷ̧ˮ͖Ѿ˂đŝЏ͎Юϡʡ͵ԂOԄ

Χ93�˂đŝЏԂO͵ԄΧ�Ȋ>̧ˮ͖Ѿ֚Ġɲ˂đŝЏ͵ԂOԄΧӍ 2

ճЦĹǬy͵Ҳէɩԥ�>2ճ͵͖ѾЦ±̥ĪΖ֚2ճã>Ǭy�eҲէ

֘(ϩ֙��eҲէ֘�ϩ֙�Թ)Ϳ͵ԂOԻ[֝IĠĕeҲէȄДĕe

Ҳէ>�͵ǫ」��֚ӂɫ�Թ͵Ի[ƔϦ�՟2ճЦĹӵԄǠϩʾɕ�T

͵ϭǢ֘linear֙�ĊңǢ֘monotonicity֙ԂOʾƴ֚Еʁ՟ӼЀ��Ċң

͵ԂOʾƴ�͢ɲ2ճ̧ˮ͖ѾèΨҲէŊNǆեʍϟ͵ϡʡ֚ėˑǀȂ%

2ճ̧ˮ͖Ѿ͵ԂOʾƴ�94 

Ǐ>�͵Ҡɻ֚ȃgã>ǎ΋2ƎʈǴ͵֑υ֚ȩ͵ʁ2ճ̧ˮ͖Ѿ2

ƎʈǴOȂ́ťϡʡ͵
Ðė֘cause֙��̩Е֚Ġˮǋҥҫ͵A¼�֚Ǐ

Tԝ�ѳ˥˧ťДϤ&˧ť͵
Ðė�֚Еʁѳ˥˧ťДȾ�ЦĹːͬÂe

ʭ˧ť͵
͖֘͢reason֙��ˮǋþů�ЋД֘legal realism֙ԄÔȸ҄͵

                                                
90 See Jenna Burrell, How the machine ‘thinks’: Understanding opacity in machine learning algorithms, 3: 1 BIG DATA 

& SOC. 1, 3-4 (2016). 
91  Pćoo�̛ɸ̵ͨ͌Ț�¶=�ɷϙɸ̵ͨ¡=Ʀ̏�N3ɅȡʉŸʏ�ɸΩ̵̨ͨɃK�see 

PASQUALE, supra note 88, at 6. 
92 See Burrell, supra note 90, at 4. 
93 See id. at 4-5. 
94 See Selbst & Barocas, supra note 89, at 1094-1096. 
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�eʐӏĀկʁ֜ίη3֏ǆե%ˮŤ͵�˧ϡʡ֞Еʍϟ͵΍ίϡҥʁ֚

OȂ�˧�ªʁíӾշ֚Ȍʁǆեeʭ͵
Ðė��95ž��ҥӸe΍ίʁí

ːΓ֚ȃgã>Γť͵ʁ֚ÍZȃģˮ͖Ѿ
2ճ�ʘӚ͵ԂOԄΧ͔֚

џˮǋ7гЦĹźɲ2ճˮǋԌ͠ДӾџҢҾ�ͬ<źɲ2ճˮǋԌ͠ДҢ

Ҿ֚ʁӵԄ
͖͢ȾV֘reason-giving֙�͵ɱƴ֚Ŷҗ˧ť˽юɲ�eӟ�

ʐʅԃǢ͵Ð©��֚>Vν�Дźɲ͖͢Ӆ&͵ԄΧӾџքҫ֚>ȾÇ˧

ť͵ːͬǢ>×ãҢҾǢ�96>ȣʛȃě�ԛԶ͵Ѷχ̥U֚�ҥʁçˮџ̥

97ȄДџɠџ̥98֚ˮǋͶҢ&˧ťДȾV͖͢͵Ћ¼֝Ԍ͠ˮǋ͵2ճ֚ǖ

թĠϦԄˮ¤Ȋѳ˥͵Χƣ�ȾVҥ͖֚ҠɻeʭǀȂ͵ԄΧ֚Sν�2Ц

Ĺ͖Ѿ�˧ť͵͖֚͢��Ӿ�˒͵քҫ�˧ťǀȂ͵ԄΧʁíːͬ� 

ɁҀ�֑֚υȊӻȂ͵˧ťÐȩ̇ˮ͖Ѿ֚��ʎǆեʁíЦĹǏ'ˮ

ǋҥҫ͵Ðė�ͿÙ͵֚Ŋʡ2ƎʈǴЦĹӵԄʾB֚ԇ£
Ϥ&͖͢�͵

ΧƧʂ֚2ƎʈǴĠˮǋҥҫ�
Ϥ&͖͢�͵ѳ˥�֚#а2ճ〉ʐ3֏

ļĺ͵ƒͫ�Ӹʿ͵Ѽ֚֓а2ƎʈǴ�̶Տ̩֚ʈǴ�՟ʾB֚IϤ&͖

͢O̥�eǀƴ͵ѳ˥֚��>�ʐʈǴ̥ªȾ�ЕӸʿ͵ϡʡ֚а͔џˮ

ǋԌ͠͵ů¼�֚#〉ʐļĺ͵ƒͫ�͔џԌ͠ˮǋ͵ů¼�֚ã>ͳ͔ĸ

ɩ͵ʂi֚џɠ˂ԻȄДʁˮŤͶʁɅ͠UΫ֚Ϥ%�e
ǕÝ���͵˧

ť�̩Е֚Ӹʿ͵˧ť֚#��;—ԈÙANůťˮǋѶť� 

                                                
95 See Shai Danziger, Jonathan Levav & Liora Avnaim-Pesso, Extraneous Factors in Judicial Decisions, 108 P. NAT’L 

ACAD. SCI. USA 6889 (2011). 
96 See Frederick Schauer, Giving Reasons, 47 STAN. L. REV. 633, 641 (1995); Ashley Deeks, Secret Reason-Giving, 

129 YALE L. J. 612, 629-34 (2020). 
97 ƃêʧȡ〉͊*Ș+ȡν
�+ȡν
̛ƽȡν
ÉȡνþȡĚǐʏ«ɟɧɸ˜¦�º̩Ș+̸̻ȡʫ

226ǲʫ1Ϛʫ6Ȅ	�=ÑŠ�%=Ñ¹ŠĬĿ�<RÊ�Řš…6�Þà��
�+̸̻ȡʫ223ǲ	
�=Ñ�ªŀÞàŠ�Ø�W�Ŝ]Đ´�ġq�T��
̛ƽ̸̻ȡʫ209ǲʫ1Ϛʫ7Ȅ	�=Ñ�%
=Ñ¹ĬĿ�<RÊ�Řš��Þà��
ƀȡ̸̻ȡʫ33ǲʫ1Ϛʫ8Ȅ	�=Ñ�%=Ñ¹ŠĬĿ�<
�Řš…4�Þà�� 

98 ̛ƽǿθLƂɸàǊțě´Ƀ̛ƽ̖��̛ƽʝŌȡ´̨Ț̛ƽǿθǟǐʏ«LƂɟɧɸ˜¦�İȉÅº
̛ƽʝŌȡʫ96ǲʫ1Ϛʫ2Ȅ	�Ġ¨Ğ: ¹ŖØ�ČŠ�ĬĿ�<�Řŝ…���³��v�ÞàM
7Ô )§��ɇ《ȉɟɧ͊*ɸ˜¦�ϔȖɅPû�ć̛ƽʝŌȡʫ97ǲ´̪ʲ�ʞɅϛ͡ƴɟɧ˜¦
ɸŹŠ�¹Ŗ�Ġ¨Ğ:¼�<RÊ���
ČŠ��Ĭ´Þàŝ
�½ő@�Ï�ÉèČ���Ğ:í
z��?rŐ*�Ù�Ğ:ÇŐ�Ĳ´�ï��Pï�%�Ğ:�ÞàČ���gŋ%��TõśĠ¨Ğ

:� ĔFÇ[%��Ġ¨Ğ:)7ÜÓÙřĲ´ÞàČ�\�
ėĞ:Ą5W�;ä¨�5b�®ĎĀ

Č���¼Őyŏïĸ��ē�ĻÂ�Ø�ċį�Èq�Ŏqúô��6�)Ô�ĤqÙřĬ´Þà

Č�� 
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оǏӸeѼ֓T҄ҥӸeĀկ֚ԻԯƀĠɲ2ƎʈǴЦ�ЦϤ��e͖

͢�99źɲӸeĀկ֚ȃgã>j͠2ƎʈǴ�̶ Alan Turing Ⱦ�͵
ĝ՜

̉Ғ�T³>˄ք�Alan Turing źɲ՘Щʁíʐ
ʈǴ�͵�֚̌>՘Щʁ

íЦĹӹԄ
ĝ՜̉Ғ��ĝ՜̉Ғ͵�˽ʁ
ʾBԁȇ֘ imitation 

game֙��ӸeǬy͵ůք�ʐ�eѽй֚�e2ճӔ�e՘Щ����e

2ճ A֚ʎĠ�΋ԆźҶ͵ǫ」֚� >ȍř͵ɱƴ֚Āà�e2 Bа՘ЩĀ

կ�A ǖթǏ B а՘ЩȊĖѴ͵�ū�֚�ɰҡʁ2ճ�ҡʁ՘Щ�Ŋʡ A

〉ʐӨˮ̆ʵ͵�өҡʁ՘Щ�ҡʁ2ճʂ֚җ՘Щ©ӹԄ%ĝ՜̉Ғ֚Е

�ʐʈǴ�100ξДҚ̥ĝ՜̉Ғ͵ĀկĠɲ֚Ŷ
ʾB�а
ʈǴ�̄˾֚ӹ

Ԅĝ՜̉ҒáЦҠ�ʐʾB͵Ц±֚Е�՟�ʐʈǴ�IӸē˾�ŌΗȃ

gj͠
ĝ՜̉Ғ�TĖρˑњ͵Āկ֚ė̥ȃgѳԦ̆͵ːʁ2ƎʈǴʁ

í�ʐʾB2ճҜҀ͵Ц±�о2ƎʈǴЦĹӹԄĝ՜̉Ғ֚2ƎʈǴ̩ͬ

#ЦǏ'ˮǋԌ͠͵͖͢Ϥ&A¼�ƀ͔Ġͬ�͵΢Ȓ͔ůTҠ֚ͽªž̧

š�ЦӹԄĝ՜̉Ғ͵2ƎʈǴ֚IՊъͿԻ΢Ȓ͵Ӿ˒֚ǭTǭĸ΢ŝŪ

ŧΩ2ƎʈǴӹԄĝ՜̉ҒáʁʂԹ͵Āկ�101I͖ҥ�ЕҀ֚2ƎʈǴӸΨ

ӵԄӼϡɱƴ͵˖ϕϐϥ֚ʁíʐãЦǏ'ҜҀ̍ӹџ̥֞ӸeĀկ͵ρʭ֚

ʋӾ�˒ǆե͵ʁ2ƎʈǴʁíêʂЦĹǏ'
�ԛҥҫ�͵Āկ� 

3.4.2 無法針對新事物進行法律適用 

ʘɪɲ 3.3.1 ȩ�֚ˮǋ͵ҥҫ֚ŏɲķԛҫε֚ϟɲ�ԛҫε֚ӵԄķ

ԛҫεԦ̆Ѷχ͵�˽ǌ֚ӵԄҜíѶ©֚Ŷ́ťȝҶ͵ˮŝʹǝʐԖӤ͵

Ȼ̓£�և͵'֚̾Ŷˮǋʹǝа'ů³>Ӽϡ�ɁҀ�֚2ƎʈǴʁíЦ

Ĺͳƈ�ҜҀ͵Ц±֚;—ǆե͵ʁˮǋԌ͠A¼�͵�ԛҫε� 

ŊªȊӱ֚ĠЬ̩ҜҀњ͖͵իħ�֚2ƎʈǴ�՟΂͵Ġ͖ѾĀկ͵

�ūǌ֚ƀĀկӾџĖρ֚ЕʁӵԄ˖ϕˮ͵Ð͖֚ԇ£ճH2ճĖρ͵ϡ

                                                
99 �Įē〉´ƛ�ćǪ3ļǖž˰ý˄�ɟɧ�ȝǟɟɧ�¹NɦÅ=hɸǙȈʏɸ3ļǖž�͌º̩Luís 

Greco��Ƭ̼84�ϙ179-182
Eugene Volokh, Chief Justice Robots, 68 DUKE L.J. 1135 (2019). 
100 See Allan M. Turing, Computing Machinery and Intelligence, 59: 236 MIND 433, 433-434 (1950). TuringɸÜϟ

îǋΰ－ǽBɸ˰�ɮLǖž� 
101 Evgeniya Panova, Which AI has come closest to passing the Turing test?, DATACONOMY (Mar. 9, 2021), ogy.de/jf8u 

(last visited: Oct. 19, 2021). 
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ʡ�Ġ͔Շ˙֚ӸΨʾB2ճĖρ͵ɱƴ֚ĠǊĪʘ͵ҜҀĀկ�ʎ〉ʐӨ

ˮԂO�UŊĠ
�τ˂ԻȡϢϤ&ΘœДԁџҋã֚ė̥�ͦȁʊ±��

ӸeßŘ�֚2ƎʈĢ́ˮĖρ
��Ӹe<ëҐ֚ȩ͵ίηʁ
�τ˂

Ի�֚Ԕʁ
ΘœД��102źɲ2ƎʈǴĠҜҀЦ±͵ȭѱѵС֚2ƎʈǴŝ

ДȾ�͵Ѿɱƴ̄͠ν�˰2ƎʈǴаν(˰2ƎʈǴ֚ӵԄ>
Ѷ©̥Ī

Ζ�͵2ƎʈǴ֚Ŷ́ť'̾�Թ͵Ի[>Χƴ³>ɻΓÂ֚>Ѿ˧ν(˰

2ƎʈǴĠɪЋ͖Ѿ>×Ėρ�͵ՉΗ�103 

2ƎʈǴĠҜҀњ͖͵Чϣ�ɢЦ�ǅ֚ԛ�ŝДŶÐė˖ϡɲ2ճ͵

ҜҀ�֚їï%Ǌĸʗȩɻɲɪř�͵�жϦք֘common sense֙>×֒ʎ

΋Ҭ֘tacit knowledge֙104֚�ҜҀ͵Чϣ�ҜıʎǆեɪЋ͵͖Ѿ�105Ӹ+

�жϦք�Чϣ>×Ҝı֚Ѧǅ͵ʁ'̾ĠΙʎ�͵ԻЛ�͢ɲӂɫƩ�Ё

!Ӹ+Ϧք�΋ҬοͿԻӂɫ֚ėˑ2ƎʈĢ́ˮʐɢ͵Ǐ'ҜҀ̍ӹ͵A

¼� 

ʘɪҚ̥>�͵ҥ֚֓ʁ͠
2ճ�ӾџҜҀ˵º͵Ѽ֚֓źɲ2Ǝʈ

ǴӾџӂɫњ͖͵ɱƴӾџҏ{֚ЕҟѾ͵ȩ�2ƎʈǴ〉ʐӨˮӾџҜҀ

˵º͵Ðė�͖͢Ġɲ֚2ƎʈǴʘƀ�ʁӵԄ
͖Ѿ�͵ɱƴ֚TǏ'A

¼�ėˑÍZŶ�жϦք¨íϱΔɟ�ӂɫƩ�֚2ƎʈǴ#�ʎėˑƀЦ

ĹѬӑ�ĠҜҀЦ±�͵ЁՄ�ʩǕ͵Āկǿҗʁ2ƎʈǴӵԄӂɫӼϡ͵

ɱƴ֚ʐ〉ʐӨˮŝʎӸ+֒ʎ΋Ҭ�106Ȓѡ͵Ӿƈ֚ҳȃgͳ͔£֒ʎ΋Ҭ

                                                
102 LARSON, supra note 20, 196. ǚ ɸ·Âǒ	The town councilors refused to give the angry demonstrators a permit 

because they feared violence. 
103 ̺『œ�2017���Ȯŏɟ̰#ī͂ʶ˅¼ǖžñͽ¢ē˝ǿä3�ʙ，ΤMOST 107-2634-F-001-005̴

ɬ�΀Ś˵΢Ǆ˩��Ƭ̼16�ϙ4�Fʫ�ȣ3ļǖžƉɤɸÜϟ�º̩ǤǄ1.3.3.2ɸzğ�(ǝς#

ɥɤ� 
104  RƵÚēĞMichael Polanyiɸ­��ʉ͕Å=�ɃÅ=ɦǄĐ¡=̠ΕɸûϤʉ͕� explicit 

knowledge��=¼�ǟ�Å̠Ε�inexpressibility�
�Åǐʏ«�unspecifiability�ɸϳǝʉ͕�ŧO

Harry Collinsĩϳǝʉ͕­�ɃθUñɸϳǝʉ͕�relational tacit knowledge�
͸Ϭŵɸϳǝʉ͕

�somatic tacit knowledge�=¼φϬʔǝŵɸϳǝʉ͕�collective tacit knowledge��º̩΢Ǆ˩��Ƭ

̼16��ʫ,ȣ3ļǖžʉ͕ē˝˹ɤɥīȡēɸ：Ƈ ̵ͨ
ʙ，˹ʔǝʋʣ¼ȡēɸī͂��ϙ

148-149� 
105 See Harry Surden, Artificial Intelligence and Law: An Overview, 35 GEO. ST. U. L. REV. 1305, 1325 (2019); Harry 

Surden, Machine Learning and Law, 89 WASH. L. REV. 87, 105-106 (2014); Alderucci, supra note 25, at 60-69. 
106 έīΊ]Üϟ�ʋʣɝ͟ē˹đî"˜ɸÚēĞHubert Dreyfus˹ʋʣ3ϢćK¾ŪĪǶʉ͕ɸʉ͕ʔǝ

ē〉Harry CollinsέīΊ]Üϟǟ�]΄͍�̈́ʽɸ̶͍͌º̩΢Ǆ˩��Ƭ̼16��ʫ,ȣ3ļǖžʉ
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�՟�Ц͢ν(˰2ƎʈǴ³>ŝЏ�UŊ֚ԄÔĠԠͲիħ�֚Ԡ͞źɲ

ԠͲǆե͵�ұɱƴ֚ʁ�Ψ̧ˮ͠ҀҜȽϼ͵֒ʎ΋Ҭ̩֚ЕĠ͔52Ǝ

ʈǴ͵ůә�֚ȃgͳ͔2ƎʈǴЦĹŝЏ£өҬͱ̤͵Ц±�107ėˑ֚ʁí

ЦŝЏ£֒ʎ΋Ҭ͵ʮ@֚xĠɲ�O2ճϦք͵҅ϳӂɫʁíӑĹ��ՠ

֘holistic֚֙ЕЦĹÙǿ͔ů�108ƀˑ֚ȃgã>Ŷ2ƎʈǴĠҜҀЦ±�

͵ůәãЦǢO��eȻҥ֜áѳ<Ѧ́ťŷʶ΋Ҭ͵ҜҀʿʘӑĹЦÙǿ

́ťŷʶ΋Ҭիħ͵�ҷʂ֚2ƎʈǴĠ͖ҥ�ƀʐЦ±Ġ́ťիħ�֚Ȃ

²ʾB2ճ͵ҜҀџ̥� 

Ė£ˮŝիħ�֚2ƎʈǴĠ͖ҥ�ʁʐЦ±Ǐ'ʾBˮǋ2͵ҥҫҜ

Ҁ�͖͢Ġɲˮǋ2ĠҥҫȊS͠͵ҥҫҜҀ֚ͿźTҠ֚ʁӑĹ�ՠ͵�

ˮǋ2ĠǏ'ˮǋԌ͠͵͵ԄΧ�֚о͞Ѿԡ͵ՙ˥ʂ֚�Ħ͵ɱƴʁÔȐ

ŹԄǈճHʭ@͵ɒOɱƴ֚UŊçˮ�˧�џɠ�ԡ֚о̧ˮѾ˧֚©Ô

БԺ→΢ʌ�ʕ��ŷʌοŝДźɲͿԻ̵ү͵ѵѾ֚>ͬ<ˮǋΙЊȊ—

Û΋Ҭ֚ɲeʭ�³>Ʌ֚͠ԇȂˮǋԌ͠͵ͽ͵�109ɁҀ�֚оЦŶˮǋ2

ĠӾџˮǋԌ͠͵Ӹ+΋Ҭ֚�ՠǢ͵Ӧ̥҅ϳӂɫʂ֚ʾBĦ͵2ƎʈǴ֚

Ġ͖ҥ�#ʐЦ±ʾB2ճǏ'ˮǋҥҫ� 

̩֚ͬ>�͵ȻҥʁƳεĠȊʐʭUԝʎԣѯ֚Е�ʎʐɯʭUͳ͞͵

ªȾ�оʐ
ɯʭU�ͳ͞ʂ֚ЕӸ+ɯʭU�ʗ'�ѩˮǋΙЊ³>҄ҥ

ʂ֚ˮǋԌ͠͵2ƎʈǴĠˑʂÍͳ͞ůә�͵Ęı�͖͢Ġɲ֚ʾBĦˮ

ǋ2ƎʈǴȊWǐ͵Ѷχ�ū֚ʁęť͵�ŵԷ͵�ėˑ֚ĠՠЫ£ԄÔ〉

ʐњ͖Ԅ͵ɯ'̾ʂ֚2ƎʈǴˇЁɯ'̾Ġʿʘ�ťK͵҅ϳӂɫ֚ėˑ

〉ʐӨˮӵԄӂɫ�Թ͵Ӽϡ֚źɲӸ+ɯ'̾ӾџʾB>×ˮǋҥҫ�110 

                                                
͕ē˝˹ɤɥīȡēɸ：Ƈ ̵ͨ
ʙ，˹ʔǝʋʣ¼ȡēɸī͂��ϙ144-155� 

107 οfĎ��ÆɀΧɳʙ，ǈʥʌ 3ļǖž3�γƫ˭ɴɱɁ��� ā΋̵ʔ��2021Ŋ2Ǟ26Ǎ�

ogy.de/w72b�ǜŧȿ̭Ǎ	2021Ŋ10Ǟ20Ǎ�� 
108 º̩΢Ǆ˩��Ƭ̼16��ʫ,ȣ3ļǖžʉ͕ē˝˹ɤɥīȡēɸ：Ƈ ̵ͨ
ʙ，˹ʔǝʋʣ¼ȡ

ēɸī͂��ϙ144-145
155� 
109 º̩ŝâı��Ƭ̼48�ϙ7
΢Ǆ˩��Ƭ̼16��ʫ,ȣ3ļǖžʉ͕ē˝˹ɤɥīȡēɸ：Ƈ ͨ

̵
ʙ，˹ʔǝʋʣ¼ȡēɸī͂��ϙ159-160� 
110  See Simon Deakin & Christopher Markou, Ex Machina Lex: The Limits of Legal Computability, in IS LAW 

COMPUTABLE? CRITICAL PERSPECTIVES ON LAW AND ARTIFICIAL INTELLIGENCE 55-57 (Christopher Markou & 
Simon Deakin eds., 2020). 
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>�͵ҥӱ֚xЦȻŻ�2ƎʈǴĠ
ɯ'̾��͵Ԃ͠ʐ�YՀ֚Е

Ġԣѯͳ͞͵'̾�֚Ȅҋ7гЦ?ӇԄǈ͵ʭU֚ӵԄճH�UԎǐ͵Ð

͖ӾџˮǋԌ͠�ĪɲӸeϡҥ֚2ճа2ƎʈǴĠˮǋԌ͠͵ƒ֚ͫƀx

ĠʁíЦĹźɲ
ɯͳ͞͵ʭU�ӾџˮǋԌ֚͠Еԣѯͳ͞͵ʭU֚ÍZ

S͠2ƎʈǴӾџˮǋԌ֚͠#а2ճ〉ʐƒͫ�IӸʿ͵Ȼҥ֚Ǟͩ%ˮ

ǋѾԡʘӚʁʐҲÂãЦǢ֚͝ЭãЦǖթ�χҲԏ�ˮǋĠԌ͠Ɖˈ͵�

˽Ҳԏ֚˻×£àķ�eˮǋ͵́й�ˮǋ͵Ѐӻ� 

3.4.3 無法進行法律的續造 

ưЋ͵TҠ֚ˮǋЀӻȩ͵ʁˮǋԌ͠ДźɲѶχ¤ťД〉ʐȾVρʭ

͵ˮǋĀկ֚ӾџĖρ͵�eºO�ĠӸʿ͵͖Ѿ��֚ˮǋЀӻӸeʹǝ

ȊÁȥџ̥֚ҧŊ֜սƧźɲ�eˮǋ͵�˽Ӿџҕԡ�pՓԄǈ͵í˽�

ĠɪЋχĜ�͵Ѷχí˽ՀϷ>×ѶχχĜ�͵í˽ͶƋ��ĠӸΨưЋˮ

ǋЀӻ͵͖Ѿ�֚ˮǋ͵Ѐӻаˮǋ͵Ѿԡ�՟ȅ̩�ê͵џ̥֚xʁ�e

ԄΧ͵�êՇ˙� 

�Ȋ>ՙѳˮǋЀӻ֚ãЦ͵ÐėÁȥεˮȒѡ�з�ˮ¤ϙչˇR�

ΙʎҲԏ�ǫ'ʋɼ֚ŻЮˮǋԌ͠Д�º͵6�֚TңɧѶχ�˽�111ƀɱ

ˮ�TҠ֚ˮǋЀӻʁ�e
ͽ͵ҥ�͵ǠГ֚Қ̥͔џѶχɪЋ͵�ū֚

аεˮͽ͵Ȅ́ťˮǋΤƣ�͵ͽ͵��Ϳμ֚ėˑ͢ˮǋԌ͠Д�º͵T

İѬӸ+̒˲�112Wɔͽ͵͵T֚̋ã>�̥
ˮǋ�͵ˮǋЀӻ�а
ˮǋ

ķ͵ˮǋЀӻ��ªДɹĠİѬεˮͽ͵аѶχɪЋԹ͵̒˲֚ÍˮǋЀӻ

͵ϡʡŶӍӎˮǋɪЋ֚I7ĠεˮДͽ͵͵χĜ��ͿԻİѬ͵ɱƴ֚ҧ

Ŋͽ͵ǢՀϷ�ճȻԌ͠�ǌД©ʁ>́ť͵Ð©O̥ĪΖ֚ҕԡ͵ϡʡŶ

Ӎ�εˮД͵ͽ͵֚I7ĠɧևˮΤƣ͵ĪʘÐ©���113 

                                                
111 º̩ǥŘ˿�2018���ȡēǊȡ˹ôǤȁ̰ΨǊȡĬ͍���3Ǆ¼ʔǝʙēφ���30µ2Ǣ�ϙ

256� 
112 º̩Karl Larenz��Ƭ̼47�ϙ277-279� 
113 º̩Karl Larenz��Ƭ̼47�ϙ278� 
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ˮǋЀӻĠѦՠ�֚ò͔͵ϡʡՏ̩ʁ͔Ġ͵ѾԡаԄǈ͵ѾԡʐȊ�

ê֚I�їï͵íЋʁ֜ɛȨpՓѶχɪЋ͵͖֚͢�ԣѳǢƔϦֈɲϩȨ

ѶχɪЋ͵͖͢�ҘҀ�֚ɛȨɶǈɪЋѾԡʁĪɲ A ͽ͵Ȋ͞͵͖֚͢Е

ˮǋЀӻ©ʁĪɲ B ͽ͵Ȋ͞͵͖͢�оѳĠeʭ�ӾџˮǋЀӻȷÚɯѾ

ԡ֚íöД B ͽ͵͵ԣѳǢǖթֈɲ A Ð©�ɁҀ�֚ˮǋЀӻ͵ԄΧ֚ʁ

�ê͖͢�Թ֚)Ϳˆѥ͵ԄΧ>×ϡʡ֚ЕӼϡ£ʘɪԻɲˮǋãɐɥǢ

ȄˮǋҥҫãɐɥǢ͵Ҡɻ�114Е�ӱ
ˮǋ�͵ˮǋЀӻ�а
ˮǋķ͵ˮ

ǋЀӻ�ճĦ͵Ä�֚��ճů͸xĠɲɛȨˮǋЀӻ͵ Bͽ͵֚ĠԣѳǢ�

ǖթՙֈɲɛȨϩȨѶχɪЋѾԡ A ͽ͵͵ΧƧ�ê� 

ŊʡȃgǏˮǋЀӻ͵ѽƧTѼŮ2ƎʈǴ֚ã>ͳ͔2ƎʈǴ〉ʐӨ

ˮǏ'ANΧƧ͵ˮǋЀӻ�115͖͢Ղ%2ƎʈǴ〉ʐ�ºǏ'
ˆѥ�͵Ц

±�ķ֚àķ�e͖͢ʁʪʘ�ŚĠЦĹO̥ˮǋЀӻ͵ӂɫʿʘ� 

Wɔªӱ 3.3.2 ͵Ҡɻ֚�ê͵Ð©ʎĠeʭ��Ϳ)Ѥα�ˮǋԌ͠Д

ǿГԥ£ѤαÐ©�Թ͵̈́̿аůә͵Ի[֚ӵԄ
ˆѥ�͵ɱƴ֚ɲeʭ

�ҠɻѤαÐ©�ԹԌ͠͵~�ˈƣ֚�Ӿ�˒Ѿ˧eʭ͵Ԍ͠�ƀˑ>Ѽ֚

ȃgã>ǎ΋ˆѥʁ�e
eʭ��
Uķ��ŭ�
®í�͵џ̥�116Е2

ƎʈǴȊ?Ӈ͵˖ϕˮ֚xЦĹò͔ϹևӐ¾̧֚ˮ�ɰü�eÐ©֚Ġe

ʭ͵Ԍ͠��ʐԣѳǢ� 

ˑķ֚2ƎʈǴ�Ȋ>〉ʐӨˮǏ'źLΧƧ͵ѾԡpՓ͵ÐėĠɲ֚

2ƎʈǴʁ>҅ϳӂɫ�͵2ճ΋ҬO̥˧ť͵ĪΖ�ҘҀ�֚ÍZĠˮǋ

իħ�͔֚ů�Ȋՙѳ͵ˮŝ΋ҬȄҋаˮǋɪ@ʐֈƧ͵ԣ֚ͭIˮǋ͵

Ѐӻ֚Ϧƚʎͳ͞ĠˮǋԌ͠Д֚ԄÔǏT〉ʐՠźԄ͵'ů֘ÍЬŏ͵̒

                                                
114 º̩ɜϰ˞�2004���ʁɸŵμˏ#͍͔ˁǻ���ǞǎȘÛȡϊͅ��4Ǣ�ϙ27-29�͉ǐʁɸŵ

μˏɸ̺Åŵ�� 
115 ʃ½̩̰͌º̩Luís Greco��Ƭ̼84�ϙ176�Greco͆Ƀ3ļǖž˰ýΏ̛ȡŦ˕Ό�ɟɧîǋĆɸȡ

Ŧ˕Ό�oǒĩĿˆ̡ȡŦʛŌƎ͆ɸÕϟƥĬ��Ĕ+ɒ#��ʬ〉͆ɃGrecoŲɫ)�ʲ͛ΚîȡŦ

Ιɦϝò đîɸÅ˰ŵ�oĩȡŦ˕ΌμǋȕͼĭɸȡŦzɸȡŦ˕Ό� 
116 ȉ̖Űϛ͉ǐɸǒ�ē˝ćK�ȁ̟��=¼ē˝�·���ǒ|?+Ź�˻PO͉�ƃ^Å=ĩþȡ

Ḛ̌ΨΓţɸǱ?LɃ̷ˎͨǅ�̷ˎ��]ɟ̰ɝ̛ƀȡ·�ɸ3ļǖž�FΊo;̠̓3ļǖž˰

=ɝ̛ɸ·�Ώ̛țě�Fē˝)ƀȡ·�ɸ3ļǖž�8˼�ǝȁ̟�èɃȁ̟�ϔRƵȍOɸüǃ

̩̰ƉL�ɸțě�《ǒέī|]·�# �Ώ̛qdϭIɸȕͼ=¼¾；� 
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˲֚֙Ȅė̥εˮФʆʮ@ɝҲȊ͟͞͵ѶχͮЋ֘ÍČǌ͵̒˲֙�Ġ͔

ů��֚�ͬěŪˮǋԌ͠Д͵2ճ֚ÍZԀ£ʐå>T͵ν�eʭŘ�〉

ʐњ͖Ԅ͵ʭŘ�́˘͵ʭŘ֚ȄʁŝД〉ʐ΍ίԄ͵ʭŘ֚ˮǋԌ͠Д#

�ǎȡϢԌ͠ˮǋO�˧ť֚ЕǖթĖ˖£ʍ�͵ˮǋԌ͠ɱˮ֚
Ŷͽ�

ǈӯɲѶχɲ'ů�Թ�֚źɲѶχ͵�˽O�̆̚� 

IӸΨǫ」оͳ͞Ġ2ƎʈǴʂ֚оȩƶ́ťϡʡ͵ˆѥӂ֚҃��Ġ

҅ϳӂɫ��֚2ƎʈǴÍ〉ʐЦ±O�Ԍ�͵ˆѥ�Ǐ'ˮǋ͵Ѐӻ117�Ɂ

Ҁ�֚2ƎʈǴӸΨ>2ճ΋Ҭ̥ĪΖ͵˖ϕȻҥɱƴ֚Ġՠź£΋Ҭ͵�

ӑʂ֚ŶSˮǋ͵Ԍ͠Д̧ˮԨź'ůҲÂ�eʭ́˘Ǣ֚ЕpՓɶǈ͵Ѿ

ԡ�118Ӹʿ͵ϡʡ֚íöъ2ƎʈǴĠˮǋԌ͠�Ё!ҲÂ>×ƼǢ֚�Эɲ

ėǿϦք'ů͵ƒ֚ͫЕӾџ�χ͵Ҳԏ� 

ϧ�Ȋӱ֚ʘɪҚ̥ʾBĦ2ƎʈǴа2ճԌ͠ˮǋԹ֚ʍԣѳ͵ƒͫ

ÍĠɲ֚2ƎʈǴ〉ʐӨˮǏ'ˮǋ͵Ѐӻ�͔џ͵ˮǋ֚O̥�Ψ¤Ƨ֚

ЦĹаȨЀҲº͵Ιʎ�ԹǇˑ)º֚Еɛɉˑ˂¤͵���͛ƀʁÐ©͵

Ԍ֜͠ՠźeʭ֚ս��ɰ�аԄǈ͵ʭU>×Ԅǈ͵Ѷ©ʁíͿū֚о�

Ϳū֚ŊNԂ͠Ð©O�ңɧ�119ƀˑЕҀ֚ͽª>ӂɫ̥ĪΖ͵2ƎʈǴ֚

〉ʐӨˮՠźΙʎ͵ҲÂ�ĸ�Ǣԇ£�χҲԏ͵ãЦ� 

                                                
117 See Surden, supra note 105, at 1323-1324. 
118 Rónán Kennedy, The Rule of Law and Algorithmic Governance, in THE CAMBRIDGE HANDBOOK OF THE LAW OF 

ALGORITHMS 226-227 (Woodrow Barfield ed. 2020). îm˅Ůê̛ƽȡē ��ʏěȡŦǹűɸ�ǉϧï�
˹�̢Ϊ���ĸǋȡŦ̪ʲ ʧȡ〉ͪ*̛ƽǿθɸ͆ě˵"ʤη�ŮêȡīǋǒÎ˰ýΉΓ˵¤«
ʶ˅LƂ̛ƽ̖��ǋŮê』Ρ̛ƽʝŌȡ�Verwaltungsverfahrensgesetz, VwvfG�î2015Ŋ[ȈɸǓ
a�ĩ�={ɇ˵¤«LƂ#̛ƽ̖��Vollständig automatisierter Erlass eines Verwaltungsaktes��ʹy
ȡŦɸ̪ʲ# �ùě)ʫ35aǲ�îzğ���μˏ)�̛ƽ̖�LƂǊř˵ɧ·��ɸʤη�̨Țȉ
ʞ̛ƽ̖�Űϛđîǟȡ̪Õ<ǐǄğ̺û�̛ƽǿθīǋ̛ƽ̖�ɸLƂɅ�ǉϧïƅ̢ΪʤηɸǓ
aǊŪɃ#�ȉʞYǟ̛ƽȁ]Ǳ̢Ϊʤη�̡ǿäSąɸ̩̰˹�̪�˹Ǽȵ�ɸΛưǟɭǘÌļ#
Ĉ�Christian Djeffal, Artificial Intelligence and Public Governance: Normative Guidelines for Artificial 

Intelligence in Government and Public Administration, in REGULATING ARTIFICIAL INTELLIGENCE 285-286 (T. 
Wischmeyer & T. Rademacher eds., 2020).  ǄǄɚīǋŮê̛ƽʝŌȡʫ35ǲaɸ̶͍͌º̩͓ʎϪ
�2021���͍{˵¤LƂ#̛ƽ̖���ƹǋ	ϲ�rˍ��2017̛ƽʱ�˹̛ƽɌ̸��ϙ1-86�
˸¬	 āʋʣνȡŦʋʣƉ�wǢ�ɏ	http://publication.iias.sinica.edu.tw/92015091.pdf 

119 See e.g., Frank A. Pasquale, A Rule of Persons, Not Machines: The Limits of Legal Automation, 87 GEO. WASH. L. 
REV. 1, 45-54 (2019); Rebecca Crootof, “Cyborg Justice” and the Risk of Technological-Legal Lock-In, 119 
COLUM. L. REV. F. 233, 246 (2019); Tim Wu, Will Artificial Intelligence Eat the Law?: The Rise of Hybrid Social-

Ordering Systems, 119 COLUM. L. REV. 2001 (2019); Andrew C. Michaels, Artificial Intelligence, Legal Change, 

and Separation of Powers, 88 U. CIN. L. REV. 1083 (2020); Deakin & Markou, supra note 110, at 60-63. 
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*** 

ʘθҠɻ%2ճа2ƎʈǴĠԌ͠ˮǋ�͵ƒͫ�ʘθս�Ҡɻ2Ǝʈ

Ǵ͵ʘӆ̥ӂɫ�̓σˮ>×2̥͵ǆե��Д֚ʘɪȩ�2ƎʈǴ͵�Ψ

Ц±֚
ʾB�>×
ͳ͔˲ѵ��̥ȸ҄2ƎʈǴźɲˮǋȊ͞͵ʪʘѤ

ɐ֚ʘɪъ΃ɲʾBĦ͵ˮǋԌ͠2ƎʈǴ֚�ʟ�а2ճĠǏ'ˮǋԌ͠

�͵ƒͫ�ʘɪս�À¹%ˮŝɱˮҥ�Ġњ͖ˮǋԌ͠͵�ū�ʘɪȩ�֚

ˮǋ͵Ԍ͠ЭŽǖթÁȥ�e�ū֚ӵԄϤ&͖͢ҠɻˮǋԌ͠͵ԄΧ�>

ҜíѶ©Ǐ'μéԖӤ̓Ͼ͵�ԛҫε֚��źɲѶχ͵�˽>×ːͬǢӾ

џķԛҫε�ʘɪſ�Ҡɻ%֚ķԛҫε�Ѷχ֚Ġ́˘ǫǀ�ãЦͳ͞ã

ɐɥ֚ЕĠeʭ��ͳ͞ѶχɢʡȄДѶχɢʡɝҲ͵ǫǀ�є͢>�źɲ

ˮǋԌ͠�˽͵ȽӱǢҠɻ֚ʘɪӾ�˒�ʟ2ճԌ͠ˮǋа2ƎʈǴԌ͠

ˮǋԹ͵ƒͫ�ʘɪҚ̥֚ν(˰͵2ƎʈǴ͖ҥ�ʐЦ±ЦĹϤ&ˮǋԌ

͠͵͖͢>×Ӿџˮǋ͵�ԛҥҫ֚I〉ʐЦ±źɲªȊʗѵ͵ɯ'ůӾџ

ˮǋԌ͠>×˄҄ĺªȾ͵�˽Ǐ'ˮǋЀӻ� 

ʘθ͵ϡҥ֚Ėǿ%ν(θ͵ȾĀ֚ȩ�2ճа2ƎʈǴĠˮǋԌ͠�

͵Γʐƒ֚ͫЕƒͫÍĠɲʁí�ʐˮǋЀӻ͵Ц±�̩Е֚Ӹeƒͫʁí

ӑĹԣѳ£ǖթѳ˥�ԛԶϩȨ>2ճ̥�Ǖ͵˧ťɱƴ֞Ӹʁʘɪɲ��

θѳԦ̆͵Āկ� 
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第四章  

人為介入作為公部門正當使用人工智慧的必要條件 

ʘɪɲν(θҠɻ%ˍ͹ˮ�
2̥6��͵τ¤ɱƴ֚ν�θҠɻ%

2ճа2ƎʈǴĠԌ͠ˮǋ�OȂ˧ť�͵ƒͫ�ν�θ͵ҥӱ�ɱՠԦ̆

%ˍ͹ˮФǌѶχí˽͵ːͬǢ֚à�ɱՠȾ�%ʋӾ�˒͵Āկ֜ˑƒͫ

Ġ�ԛԶ�ǿŊN΁ǉ֚ʁíǖ̩ՙѳӵԄƳε
2̥6��͵¤Ƨ³>τ

¤֞ĠˑĀկ��֚ʘθ͵΍ίͽ͵Ġɲ�ʟ�ԛԶ͵ǺˮʬʢŊNҏ{ª

ӱ2ƎʈǴźɲˮǋԌ͠ԄΧ͵ɝҲ֚>×Ҡɻ
2̥6��͵τ¤ȼɳ֚

ʁí̥ЦĹμéǺˮѳ˥͵ˮ¤ʬʢ� 

Īɲ2ƎʈǴа2ճĠӾџˮǋԌ͠ʍĺ͵ƒͫĠɲ2ƎʈĢ́ˮǏ'

ˮǋЀӻ�ʘθŶɲ 4.1 �Ԧ̆ˮǋЀӻA¼Ġˮ》Ð©�͵ K֚Ԧ̆S͠

̧ˮǏ'ˮǋЀӻ͵2ƎʈǴʁíаˮ》Ð©ʐԈ�ʘθŶȩ�֚ˮǋՏ̩

̥ʅԃԌ͠͵Ѷχ֚I7гʎͳ͞˽юԄưȄ˽юԄβ͵ǫǀ֚Еʐ͢ˮǋ

Ԍ͠ДWɔeʭӾџˮǋЀӻ͵ՙ˥�Ġ>ǺˮO̥ˮ̋ĪΖ͵ěŪ�֚ã

>Ҡˮǋ͵Ѐӻʁˮ》Ð©�͵ǖѳѳ˥�ЕˮǋЀӻ�ʗźɲˮ》Ð©͟

͞Ѥɐ֚ЕʁŶˮ》Ð©͵�˽ƻÂɲˮǋԌ͠ԄΧ͵͖͢.<� 

ĠԦ̆ˮǋЀӻĠˮ》Ð©�͵ Kǌ֚ʘɪӾ�˒˄ѸӵԄ2ƎʈǴ

Ǐ'ˮǋԌ͠͵A¼֚ʁíʐ̧ƬӾџˮǋЀӻ͵ːͬÐė֘4.2֙�ʘɪ�

 ˄҄šЉǢҥ֓�ŷʶǢҥ֓>×ˮ》Ð©ǿ³>�χҲԏ͵ҥ֓�ʘɪ

>2ƎʈǴ͵ԂO͔ů̥ĪΖ֚ȩ�2ƎʈǴ�՟šЉ͵˧ťɱƴ֝�ԛԶ

ÍZė̥ˆ±ƋǢ֚Ġ́ť͵'է��ʐŷʶ͵ҚťΰԹ֚IӸ��<Ѧ�

ԛԶЦĹ�ÛÐ©͵ȣʛ֚ЕԂ̧͠ˮըǿˮǋЀӻՙ˥͵˧ςƎ�֝ʍǌ֚

ʘɪȑҚˮ》Ð©͵�˽ʐңɧ͵ãЦ֚Iʘɪ>Ÿԣ2͵ĸ�ǢO̥ˮ》

Ð©ңɧ͵ͥϭ֚�>2ƎʈǴ͵Ԃ͠ƔӍ�ˑԕ̥͖֚ͥ͢íҚˮ》Ð©

ǿՊ2ƎʈǴ͵S͠Е³>ңɧ�ɁҀ�֚Ġˮ》Ð©7ǿ�ʐѶχǢ͵ 

K�֚оѳS͠2ƎʈǴǏ'Ԍ͠ˮǋ�OȂ˧ť͵A¼֚Ġˮ¤Ƴʻ�ſ

�ǿҗάʷ͵Ėǿ̧ˮӾџˮǋЀӻ͵́й� 
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ʍǌ֚ʘɪŶɲ 4.3 ��ƺ
Û2̥˧ť�а
2̥6��͵τ¤ɱƴ֚

ʁ�ԛԶːͬS͠2ƎʈǴ͵ǖѳʮ@�Ϳ˟ɲ2ƎʈǴ֚2ճЦĹĠՀ¤

͵ʮ@�֚ȳɂҠ͵ӹ͵ėʡԻ[֚ӵԄÙ'ů͵nҊ>×ӴȻˮ֚Ȼҥ'

̾�Թ͵é͖ԻЛ֚��ӵԄɪř³>ǀį֚Ӹʁ2ճͿӟɲ2ƎʈǴ͵�

ê֚#ʁ2̥˧ťа2̥6�͵τ¤ȼɳ�֚>2ճO̥˧ς˖ҾźҶ͵Ð

ė֘4.3.1֙�ĠҠɻʘɪȊ�ƺȋ˙͵ːͬǢǌ֚ʘɪǖթĖρ2̥6�͵

ѳ˥�֚2ճŊNʐãЦа2ƎʈǴӾџːͬ͵)º֘4.3.2֙�ʘɪ�ƺƳ

ʻ>2ƎʈǴҊ҂�ƳЄ�˽̥…՛źҶ͵ˮ¤ʬʢ֚ӵԄ…՛Ҋ҂2Ǝʈ

Ǵ͵ͿԻӂ֚҃S�ԛԶ͵˧ςДʐЦ±�ʟ֚Ġeʭ��ʁíȷϕȄȻБ

2ƎʈǴȊȾV͵Ƴү֚Ԓ�S2̥̀2ƎʈǴ�͵ŇՍ� 
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4.1 法律續造與法治原則間的關係 

ʘφǏˮ》Ð©�ͳ֚�ʟˮǋЀӻ͵ɒOɱƴ֚>×�Ġˮ》Ð©�

͵ K�1 

4.1.1 法律續造的實踐 

ˮǋ�ʐ�жǢ֘generality֙͵́й�2�жǢȩ͵ʁˮǋĠ¤ť�ǖթ

�ʐ�ť͵ʅԃԌ͠Ǣ֚о՟ʐ́ ͵Ðė֚í©�ǎ>́ť͵źҶ֚O̥

Ѷχ͵źҶ�Ġ�жǢ͵ѳ˥�֚ˮǋД͵¤ťДʎ>
Ψճ��
́ǒ�

͵ɱƴ֚>ǀįȊˉѶχ͵źҶ�nŊ֚εˮДƖʓЦĹԇȂ φ͵ͽ͵֚©ӵ

Ԅ�eѶχ R֚Ξˏ�ʐêʂ�ʐ X�Y�Z ͵́ǒ͵џ̥�ĠӸʿ͵εˮ�֚

φ аȋ˙
Ξˏ X�Y�Z Ǐ'́ťџ̥��Թ�ʐ\ȂãЦǢʂ֚ȃgʎҠ

Ӹeˮǋʁ�e�ʐ͖ɔːͬ͵ˮǋ� 

̩Е֚ˮǋʁεˮДĠ�ʂ� Īɲ́ť͵΋ҬЧϣ�Ȋ®Ҋ͵Ѷχ֚

ǖ̩ʎԑ̒Ȳʤ+'̾ճĦ֚ӻȂǿҗτÏ〉τ�Ȅ�җτÏщ�εˮχĜ

��͵ǫǀ�ĠӸΨǫǀ֚оĊϖ͵Wɔˮǋ͵�ū֚źeʭӾџԌ֚͠©

ʎͳ͞ʐĀկ͵ϡʡ�UŊ�ʐ K ́ǒ֚I̧ X�Y�Z ͵źҶ֚#êʂʎӻ

ȂԈÙ φ ͽ͵͵ϡʡ֚Iˮǋ�ʗźɲˑΨǫǀ³>τ¤֚ǀȂ˽ю�ӑ

֘under-inclusive֙͵ϡʡ֝ȕȄ֚τ¤źҶՏ̩�ʐX�Y�Z͵́ǒ֚I�

Ξˏ�Ǐ' R Ѷχ�͵џ̥֚#�ʎͳ͞ φ ͵ϡʡ֚ЕǀȂ˽юԄư֘over-

inclusive֙͵ǫǀ�3Ӹ+ǫ」ͶíöД֚R ͵ȋ˙֘ӵԄτ¤ X�Y�Z֚֙

Ġʤ+ǫǀ֚〉ʐӨˮԇȂ φ͵ͽ͵֚ЕĠ͖ɔ���ʐːͬǢ�ˑʂ֚ˮǋ

Ԍ͠ДʁíǿҗӵԄҕԡ͵џ̥֚ɝҲˮǋ R ͵í˽֚T\Ȃ φ ͵ͽ͵֚Í

                                                
1 îɦ͇��rule of law�î Ǆēɩɹ͗Ƀ�ȡȞ·���ʃͼǋȉÃ�]Đʅ�Rechtsstaat��ɃȡȞê
·��îȰȴ��ȡȞ·�O˵ǋ̆。ȡ�̍ΩɸǒǕ΋ȡʶ�ɧȡνΉΓȈɮȡŦʝŌƎƴ�3ȁY
ρ�ɸ@¦
ʃͼǋȉ�ȡȞê·��ǒO˵ǋŮêȡ�=êǝ
ʧȡǿθ�ěɸȡŦ�OʏY]3ɸȁ
�˹˵ɧ�¿ňϜ�º̩ϲ˽́�2009���ȡŦYɪ·�îŮêȡʛŌ�ɸŻȬ˹ɓŭ��ƹǋ	ϲ˽
́ˍ��Ș"êĞɸƀȡ¼�ĕ͙〉��ϙ14-15
̼12�˸¬	uɈ�ɧǋǤǄŧ˕͍͔��į�Ş͋ȡ
νīǋȡŦΙɦΓʝȈɮŵɸƴY�èȉîŻȬ�ƛȪɸī͟´Ƀ�ȡȞ·���èȉŧ˕ǤǄɹ=ȡȞ
·�LɃ͉ǐɸǊř� 

2 See LON FULLER, THE MORALITY OF LAW 46-49 (1969) 
3  See FREDERICK SCHAUER, PLAYING BY THE RULES A PHILOSOPHICAL EXAMINATION OF RULE-BASED DECISION-

MAKING IN LAW AND IN LIFE 31-34 (2002) 
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˻×%ˮǋ�ˮǋЀӻ͵Āկ�Ǐˑњ͵Ҡɻ֚ã>ǎ΋ˮǋЀӻſ�ʎͳ

͞ĠиՔʭ@֘hard case֚֙ÍĊϖW̬ɪЋĠeʭ�Ԍ֚͠ÍZГԥ%Ȋʐ

͵ѳϙ֚IĊϖĪɲɪЋ͵ѶχԌ͠Ŷ͟͞�ŋԌ͵ϡʡ�4 

>�͵ǫǀ˻×͵ʁ֚ɪЋѾԡаͽ͵ѾԡͿ)Ѥαʂ֚ǿҗŊNѾ˧

͵Āկ�Ġ˽ю�ӑ͵ǫǀ�֚ÍʁĠɪЋѾԡĠeʭ͵Ԍ͠�ʐȊ�ӑ֚

ˮǋԌ͠ДʁíǿҗӵԄ>ͽ͵Ѿԡ͵ɱƴ֚ĲѬˮǋ�ʗѶχ͵ѳ@֝Е

˽юԄư͵ǫǀ�֚©ʁɪЋĠeʭ͵Ԍ͠�Ӎӎ%εˮД͵ͽ͵֚Еˮǋ

Ԍ͠ДʁíǿҗӵԄѾԡ֚SʭU'ůUķ͵̧ˮ˽юɲˮѶ���Ŋʡѳ

ʋ8ϝ͵҄ҥӸԕ͵Āկ֚ͽ͵Ѿԡ�֚Ղ%εˮД�Ѽ͵ͽ͵ķ֚ԔÁȥ

ŦѼ͵ͽ͵֚ÍˮǋΤƣ�Ȋѳ˥͵́ťͽ͵�ɁҀ�֚ˮǋЀӻ˻×͵ʁ

ɪЋѾԡ��Ѽͽ͵Ѿԡ�ŦѼͽ͵Ѿԡ�Թ͵ѤαǿҗŊNÂѾ͵̵ү� 

>ʘɪɲ 3.3.1 �͵Ҡɻã>ǎ΋֚>�Ѿԡѳϙ�Թ�〉ʐĔʫѳ˥͵

ըƣ֚xʐȻť͵ըƣ�ĊǏӸ�eѾԡѳϙ�Թ͵Ѥα֚ν�eã>Ⱦ�

T͵ըƣȻťѳ˥ʁ֜ɪЋѾԡ>×�Ѽͽ͵ѾԡĠeʭ͵S͠�֚~�ɲ

ŦѼͽ͵Ѿԡ�5͖͢ĠɲŸԣεˮД͵ˆœ K�Īɲˢ�Ð©�ˆ±�ε

>×ˮŠťǢ͵Гԥ֚εˮДȊ¤ť͵Ѷχ֚ӵԄĪɲͽ͵͵ѾԡȄɪЋ͵

Ѿԡ֚ȣʛДˮǋԌ͠Д�̩Е֚ɪЋѾԡͿӟɲεˮД͵�Ѽͽ͵�ʐ�

ԸǢ>×ˮŠť͵ѳ˥֚Ȋ͞͵ν(eըƣȻťѳ˥ʁ֜ɪЋѾԡ~�ɲ�

Ѽͽ͵Ѿԡ�6 

>�Ӹ�eԻɲѾԡѳϙ�Թ͵Ȼťըƣ֚͢ɲxʁ
Ȼť�͵ըƣ֚

Ȋ>7ʐȻБ͵ΰԹ�7Wɔˮǋҥҫ͖ҥ͵Ҡɻ֚ѳȻБĪɲѶχɪЋ͵ɪ

ЋѾԡǖթҹɓ
ҥҫ��
Ҡ͖�Ћ¼֚ӵԄȾ�͖͢>ːͬÂȻБȻť

͵Ðė�0ÍĪɲNΨ
͖͢�֚ˮǋԌ͠ДʐǖѳԈФˮǋɪЋ֚OȂ˧

ť� 

                                                
4 Id. 
5 º̩ɜϰ˞�2004���ʁɸŵμˏ#͍͔ˁǻ���ǞǎȘÛȡϊͅ��4Ǣ�ϙ27� 
6 º̩ɜϰ˞��Ƭ̼5�ϙ27� 
7 º̩ɜϰ˞��Ƭ̼5�ϙ28� 
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Պъ>��êȻťѶ©Фǌ͵�êˮ͖֚Ȋՙ͵ҥҫƻƧ>×ːͬǢʐ

Ȋ�ê�>ɪЋѾԡа�Ѽͽ͵Ѿԡ~�ɲŦѼͽ͵͵ѾԡӸeȻťըƣ̥

U֚ɪЋѾԡа�Ѽͽ͵Ѿԡ�Ȋ>Ġըƣ�~ɲŦѼͽ͵Ѿԡ֚ʍĺ͵Ð

ėʁ
εˮД�ʐˆœ K�͵͖ҥĪΖȊɛɉ֚ЕˮǋʘӚ͵�ūʁíː

ͬxĠ�ˈ֚ӸƀʁªɪȊҠ͵
͍εɲ�ū͵͖ɔ��8ЕˮǋԌ͠Доѳ

Ġeʭ��ȷÚŦѼͽ͵Ѿԡ֚íöъɛȨ́ťѾԡĠ�ū�͵ːͬǢ֚ǖ

թƻɲӸeɛȨˆœ K͵ĪΖ�9 

Ϳӟɲˑ֚
ɪЋѾԡ~�ɲ�Ѽͽ͵Ѿԡ�Ӹ�eȻťըƣĠȻБ�

ƀūɼҋĸ͖֚͢Ġɲ�ҥʁɪЋѾԡȄ�Ѽͽ͵Ѿԡ֚ԝʁĪɲ
ǿŸԣ

εˮД�͵ˮ͖Ȋ͞͵Ѿԡɱƴ�ėˑ֚áѳĪɲ�Ѽͽ͵Ѿԡ͵źɲˮѶ

�ūңɧ͵ːͬǢаƞοÐ©̧Ԉ֚��ӻȂˮŠťǢ͵Ύĵʂ֚�Ѽͽ͵

Ѿԡ͵~�ǢÍãֈɲĪɲɪЋѾԡ�10 

ƀ>�͵Ҡɻ֚ȃgã>ǎ΋ӵԄˮǋЀӻĠůә�֚��ʎė̥ʁ�

eeʭ͵˧ť֚ЕҲȂ�eǤí͵ϡʡ�11ÍZeʭ͵ˮǋԌ͠Д֚ĠԌ͠ˮ

ǋ�Ԁ£%�eиՔ͵ʭ@֚Ӹ#�<ѦˮǋЀӻ͵ϡʡՊ�ͳ͞�ͿÙ͵֚

ˮǋԌ͠ДǖթȾ�͵͖֚͢Ղ%Ѷχ�ū�ĠːͬǢ͵ӆͮ�ķ֚Ԕǖթ

ʐЦ±ӖӎĪɲˆ±�ε�ˢ�Ð©Ȋ͞͵εˮДˆœ�ƀˑ֚ȃgã>Ҡ֚

�eé ҥҫ͖Ǣѳ˥͵ˮǋЀӻ֚ʎՊъ
ˆ±Ǣӆ͵ƒͫ�Еʐ�ê͵

ͳ͞ãЦǢ�оѳȻБεˮД͵ˆœ֚SŦѼͽ͵Ѿԡ~�ɪЋѾԡȄ�Ѽ

ͽ͵Ѿԡ֚�xɲĠˆ±�ε��ʐ¤ѥ͵Ի[֚�¤Ƨ�#êʂǖթʐ�

ť͵Šȴ֚UŊˮѶéǺǢ͵űʧˆ͵Ӆ&�Īɲˑ֚çˮ˂ԻȌʐˆՀЦ

ĹǏ'ȻБɪЋѾԡа�Ѽͽ͵Ѿԡ�Ϳӟɲˑ֚џɠ˂ԻĠˆ±�ε��

                                                
8 º̩ɜϰ˞��Ƭ̼5�ϙ28� 
9 º̩ɜϰ˞��Ƭ̼5�ϙ29� 
10 θǋȉ̖ƀƽȡɟēɸ̶͍͌º̩ϡ¸Ė�2002���̪�
ɟŵ˹ȡȞ���˸þȡē͍À��31µ2

Ǣ�ϙ1-58� 
11 See Reuben Binns, Human Judgment in algorithmic loops: Individual justice and automated decision-making,  

REGUL. GOV. 1, 3-4 (2021). Contra Frederick Schauer, Is Defeasibility an Essential Property of Law, in THE LOGIC 

OF LEGAL REQUIREMENTS: ESSAYS ON DEFEASIBILITY 85-88 (Jordi Ferrer Beltrán & Giovanni Battista Ratti eds., 
2012); Juan Bayón Carlos, Why is Legal Reasoning Defeasible?, in PLURALISM AND LAW 340-343 (A. Soeteman ed. 
2001). 
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՟¤ѥεˮД͵ѽй֚#〉ʐ¤Ƨ�͵ȼɳ֚џɠ˂Ի͖ҥ�xЦщůεˮ

Д͵ͽ͵֚ȻБɪЋѾԡЕǏ'�Ѽͽ͵͵Ѿԡ� 

4.1.2 法律續造與法治原則 


ˮ》֘rule of Law; imperium legum֙��Ґ֚Ġʹǝ�Ϳźɲ2》֚

ѳ˥ěŪ͵èΨˆ±ǖթ>ˮǋ̥W˖�Û£ˮǋȊȣʛ�ĠˑíЋ�֚ˮ

ǋ�՟ϥ》Д͵Ǝ�֘rule by law֚֙ЕʁaҰ2ˢ�ɲÛ£ěŪǤíĴӰ͵

ԽҰ˂¤�Տ̩ˮ》Ð©ĠíЋ�͵ֈƧ˔֚ͫ�ԄĠ͔<͵ͳƈ�֚ˮ》

Ð©Ġϝԛ͵ͳƈ�֚ã>�̥ʋϝϴ͵ŘÐ©֚Ŋǀƴ͵ˮ》Ð©>×ů

ӆ͵ˮ》Ð©�Ġǀƴˮ》Ð©�֚ˮǋ͵�ūǖթ'ª³>ɻΓ֚2ˢã

>ã>͖Ѿ>×ժѵ́ťˮǋԌ͠͵ϡʡ֘ɻΓǢÐ©֚֙�ǎźɲƔͳ͞

͵'ů͵ҏ{³>ʋº֘Ξˏ̏×ɶǈÐ©֙�Ղˑ�ķ֚Ġůӆ�֚ˮǋ

O̥ěŪˆ±щů͵ȋ˙֚ǖթʐµɲԇȂːͬ͵ͽ͵֚��ȋ˙ͽ͵�Թ

ǖթ�ʐԻЛǢ��Ǥí֚ԐɏԇȂͽ͵ʍżXũ͵ȋ˙֚��Ûǆե͵¡

͸>×ȊԇȂ͵ͽ͵�ǎյĿģѥ֘˟UÐ©֙ӻȂЬ͢͵Xũ� 

ˮǋЀӻĠˮ》Ð©�͵ K֚ſ�Ѹˮ》Ð©�͵
ˮ�ίη̥NЕ

ť֚Ղ%ůҫˮǋ�ķ֚ʁíÁȥ�ť͵ːЋ͵ѳ˥�ɁҀ�֚Ġ�eêʂ

—ÛÐ©>×Ѷ©O̥ˮǋ�˽͵ևϐ�֚ǖ̩ʎȑҚˮǋЀӻ͵ǖѳǢ�12

IӸίηʁü�Ψ͵ˮ》Ѽô֞ 

ˮ》Ð©͵�˽Ղ%ƻңˮǋĠǀƴ�ǖթμé�ťѳ˥͵ǀƴˮ》Ð

©֚а�ū�ѳ˥�ťːͬǢ͵ůӆˮ》Ð©ķ֚ˮ》Ð©àķ�e˟ӟŽ

ѩȾ×͵ՠìʁƻң
ˮǋԌ͠͵ԄΧ֘legal process֙�֚ӵԄѳ˥ˮǋԌ

͠ԄΧ͵ː֚ͬ\Ȃˮ》Ð©͵щů�13Ӹeՠì͵ˮ》Ð©ãΩ̥
Χƣ͵

ˮ》Ð©֘procedural rule of law֙��14 

                                                
12 Karl Larenz�̍��οżč�͗��2013���ȡēǊȡ͍���ɏ'��ϙ279�˸¬	.²� 
13 See Richard H. Fallon, Jr., “The Rule of Law” as a Concept in Constitutional Discourse, 97 COLUM. L. REV. 1, 18-

21 (1997). 
14 See Jeremy Waldron, The Rule of Law and the Importance of Procedure, in GETTING TO THE RULE OF LAW 5 (James 

E. Fleming ed. 2011). 
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Ҙϝ͵TҠ֚Ǻˮ͵ˮ》Ð©ɶ̩ʁźɲěŪ��ˆ±џS͵ȣʛ֚ã

>é͖͵ǎ�ěŪ
Ԍ͠ˮǋ�͵џ̥#ǖթÛ£ˮ》Ð©͵ȣʛ�ʍ;—

͵ѳ˥֚ƀʁӵԄǀƴˮ》Ð©͵щů֚ӵԄѳ˥ˮǋǖթɻΓ�'�Ѷť֚

S2ˢã>ժѵˮǋ͵Ѷχ�ū֚�źɲ͞˵͵џ̥³>Šȴ�̩Е֚Ǐν

�θźɲˮǋԌ͠͵�˽͵Ҡɻ�֚ã>ͳ͔ˮǋ͵Ԍ͠ʘӚ��ʁԗ֏͵


ęť��>ɪř̥ĪΖ͵ˮǋ֚͢ɲ�˽̧ˮΓť֚ėˑˮǋ͵Ԍ͠ԄΧ

�֚ˮǋԌ͠ДǖթźɲѶχ�ūӾџѾԡ֚Ѿԡ͵ϡʡՊъeʭ͵�ê֚

Ġҕԡ�Ѷχ͵�ūͳ͞ɝҲ�ˑķ֚ˮǋ͵ҥҫ�ʐãɐɥǢ֚ɯ͵'ҫ

ŻЮÐ�͵ˮǋ�ƺѩɐɥ�Ѷχ͵�ūė̥'Ԅıԏ֚ǖթė̥
ˮǋÐ

©�͵6�֚ЕʐԣɯÙ΀�͝ЭˮǋЀӻ͵ãЦ�ƀˑЕҀ֚ˮǋԌ͠͵

ԄΧ��̑%�ΓťǢ>×ԸɟǢ�ˑΨѶχϡʡ͵̧ˮ'ªΓť֚FՊъ

͔<џɠěŪ͵�͔֚ǖթԨźĸ�eʭ͵e Ԍ͠ˮǋ>ԇ£eʭːЋ֚

ˮ》Ð©ĠˑʂǿŊNͳɄ²Ц͟͞%ͮЋ�15 

ŊʡҠˮ》Ð©ǖթźɲˮǋԌ͠͵ԄΧ#ͳ͞ȣʛ֚�͟͞ȣʛ±͵

ɱƴƀʁѳ˥ˮǋԌ͠͵ԄΧǖթμé
�ť͵̌©>×ɱƴ�֚Еμéˑ

Ψѳ˥͵ˮǋԌ͠ԄΧ֚Ȍʁːͬ͵ˮǋԌ͠ɱƴ�Ӹ#ʁ>ˮǋҥҫO̥

ˮǋԌ͠͵ɱƴ֚а�жҥҫ͵ƒͫȊĠ֜ˮǋ͵ҥҫǖթÛ£ˮǋ͵ȣʛ�

16ėˑ֚Ԩźê�÷կ͵ĸɩˮǋҥҫ��֚ǿҗ>
NΨʽ̌�O̥ҏ{W

ɔ֚ȌЦʍʐɢ͵ԇȂʅԃǢ͵Ҡʒͽ͵֚ſ�ʁˮǋҥҫ͖ҥ�ъԣ͵̨

֓�IͿԻ΍ί��֚�ҥʁːՠͥťʽ̌͵ͿԻĎҒ17֚ȄǏˮǋҥҫ͵Χ

ƣѳ˥18�ͳƳεˮǋҥҫ͵Ѷ©֚ʍϟՠЫ͵�êĘıĠɲxЦӵԄԐɏε

ĮȄíҬǀǱ֚Ġĸɩ>
͖Ǣ�O̥ҥҫĪΖ��ʐͿêҠʒ±͵Ϳͫҥ

ҫ�q�ȓɏ�19ĪɲˑĘı֚ʋӾ�˒͵�ΨѼ֓ʁ֚ˮ》Ð©�͵
ˮ�

ʘƀÁïˮǋãӫտǢ͵́ӆ֚ėˑˮ》Ð©аˮǋ͵ãӫտǢʘӚ��)

                                                
15 See NEIL MACCORMICK, RHETORIC AND THE RULE OF LAW: A THEORY OF LEGAL REASONING 12-16 (1 ed. 2005). 
16 ROBERT ALEXY, A THEORY OF LEGAL ARGUEMENTATION 217-218 (Ruth Adler & Neil MacCormick tans., Oxford 

University Press 1 ed. 1989) (1978). 
17 MACCORMICK, supra note 15, at 17-20. 
18 Id. at 21-23; ALEXY, supra note 16. 
19 MACCORMICK, supra note 15, 19-20. 
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ͿѤα֝ĠˑªȾ�֚ˮŠťǢȄДˮɻΓǢ͵ʘӆʁƳεɲ
ã̵ҥ�͵

Ǣӆ��֚ӵԄ
Ҍ҉�źɲˮ͵�˽Ӿџ֚̆̚ԇ£ˮ》Ð©�20 

ʘɪ̧íȾ��ɰʽ̌>ːՠѾ˧ӸeĀկ��Ԅ֚ʘɪǬȩ�͵ʁ֚

Ӹ+͖ҥ�ʐ�e�ê͵ĪΖ�ν�eĪΖʁ֚ˮǋԌ͠͵ϡʡǖթWɔe

ʭ͵�ūЕť֚��ʁ�e�ЮǢ�˂ʯǢ͵ϡʡ�ˮ》Ð©ѸˑΨė̥e

ʭ́˘ǢЕǏ'͵ˮǋԌ͠џ̥̥֚ǖ̩�ǖѳ�ėˑ֚Ġ�ж2̥͖Ǣ͵

ˮǋԌ͠Żì͵ĪΖķ̧֚ˮӵԄ�ŞՀť́ť͵ˮǋѾԡϡʡ͵ѳ˥֚>

щůˮ》Ð©źɲԌ͠ˮǋ˂Ի͵ˆ±ȣʛ� 

ν(eĪΖʁeʭ�͵ˮǋҥҫ֚ʁí͖Ǣ�ʁíμéҥҫ�Χƣѳ˥֚

ȄД>Ҍ҉͵ԄΧO̥ˮ》Ð©͵ůәο͵�ê͖ҥ֚Ӹ+͖ҥҏ{�eˮ

ǋԌ͠џ̥ʁíμéˮ》Ð©�͖Ǣʽ̌͵
ʽ͵�֚ʁɧeˮǋԌ͠͵Ԅ

Χ֚#ƀʁˮǋҥҫȊǀį͵
͖͢�֚ӵԄ�ʟeʭ�͵͖͢ʁí͖Ǣ�

͖͢͵ǀȂԄΧʁíμéҥҫ�͵�ҽ�ĠҌ҉��ʟ͖͢͵�˽ʁíã>

ɛȨ֚Γaˮ》Ð©źɲԌ͠ˮǋ͵ԄΧ³>ȣʛ֚�ԇ£Հ¤ěŪˆ±͵

ͽ͵�þʐӵԄˮǋԌ͠ДźɲˮǋҥҫԄΧ͵Ƚӱ֚ȌЦʐɢ͵ҏ{ˮǋ

Ԍ͠͵ϡʡʁíÛ£ˮǋȣʛ�Ԩź>�Ӹ�eĪΖ֚ȃgã>ǎ΋ˑΨ>


͖͢͵Ϥ&֘reason-giving֙�̥˄ѸˮǋԌ͠ʁíːͬ͵Ѽ֚֓Íʁ>ˮ

ǋԌ͠ԄΧ̥Ի˱ԣ֓�ъԣeʭ�ˮǋůә͵ˮ》Ð©�21ˮ》Ð©�͵͖

͢Ϥ&Ћ¼֚Ϳͬɲѳ˥Ԍ͠ˮǋ͵˂ԻŶeʭЄɲˮǋ��³>Гԥ֚ԇ

£ӵԄˮǋՀ¤ěŪˆ±ȣʛ͵ˮ》ͽ͵� 

Ϳӟɲǀƴˮ》Ð©Γaˮǋ͵ǀƴ�˽ϏΓ�ůӆˮ》Ð©Γaˮǋ

Ġ�ū�͵ůӆːЋ֚ъԣˮǋԌ͠ԄΧ͵ˮ》Ð©֚ƻң͵ʁˮǋԌ͠Ԅ

Χ͵ːͬ22֚ӵԄ
ΧƣːЋ�͵ɱƴщůˮ》Ð©͵ѳ˥23֝�Д֚ˑΨˮ

》Ð©ʁíѩщů͵Ī֚̌Ú˧ɲeʭ�͵ˮǋԌ͠źɲ�ж2ЕҀʁí�

ʐé͖Ǣ֘reasonableness֙24֝ЕĠůә�֚©ʁӵԄeʭ͵
͖͢ȾV�֚

                                                
20 Id. at 26-27. 
21 See Ashley Deeks, Secret Reason-Giving, 129 YALE L. J. 612, 627 (2020). 
22 See Mathilda Cohen, The Rule of Law as the Rule of Reasons, 96: 1 ARSP 1, 4-6 (2010). 
23 See Fallon, supra note 13, at 18. 
24 See id. 
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Ŷeʭаˮǋ³>Ӽϡ֚>Γaeʭ͵́˘ǢĠˮǋ͵Ԍ͠ԄΧ�³>Гԥ25֝

ʍǌ֚Ġ¤Ƨ�֚ſ�ѳ˥͍εçˮ¤Ƨ͵ŚĠ֚ӵԄ'ǌ͵ͻ·֚ɓaˮ

ǋԌ͠ԄΧ͵ːͬ>×ːЋ26� 

*** 

Ǐ>�͵ҥҫ֚ʘɪǏˮǋЀӻ͵ɱˮ>×ҋãǢ�ͳ֚Ԧ̆NΨˮǋ

Ԍ͠ДĠNΨǫǀ�ЦӵԄNΨɱƴщůˮǋЀӻ�ˑķ֚ʘɪȩ�êʂȑ

ҚÐ©>×Ѷ©͵ˮևϐ��֚ǖ̩ՊъˮǋЀӻ͵ѳ˥�ЕˮǋЀӻ͵ů

ә#ʁ˱ԣˮǋԌ͠Χƣ͵ˮ》Ѽ͵�˽�ɁҀ�֚ʘɪ>�͵ҠɻՂ%ҫ

ȂˮǋЀӻĠǺˮˮ》Ð©�͵ K�ķ֚#Ҡɻ%ˮǋЀӻĠ͔ů�ůә

͵ãЦаʿǱ��

  

                                                
25 See id. 
26 See J. Harvie  Wilkinson lIl, The Role of Reason in the Rule of Law, 56 U. CHI. L. REV. 779, 784-787 (1989). 
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4.2 法治原則下的自動化決定 

ĠҠɻ%ˮǋЀӻĠˮ》Ð©�͵ѽйǌ֚ʘφĖ£2ƎʈǴ͵Чϣ�֚

�ʟԌ͠ˮǋ͵�և֚о͢2ճӦҲ̥2ƎʈǴ֚ʁíʐ�͠ӾџˮǋЀӻ

͵́˘Ðė� 

ԛ�ӊȂӵԄ2ƎʈǴOȂeʭ˧ťД֚�͖͢Ġɲ2ƎʈǴ֚Ϳӟɲ

2ճ˧ť֚Цʋŷʶ͵Гԥeʭǫ」�OȂʋːΓ͵˧ť�27Ղ%Ġ͔ů�֚

ĺĸɩS͠ЬºÂ˧ť͵�¼ûš��ΉѾЬºÂ˧ťԂO͵Ð͖ķ28֚2Ǝ

ʈǴʁíЦOȂʋŷʶ͵˧ť#ʐͮĀ�2ƎʈǴĠԸŏԂ͠�ǌ֚ӵԄӂ

ɫȊ҅ϳ�͵ʾĦƀƔϦęť�ęť͵ʾĦГԥ͵ėϙxՀɲ҅ϳӂɫ��

ʐ͵ӂɫճĦ֚Ӎ�҅ϳӂɫ͵
΂ů�ͥ�Íėˑ〉ʐӨˮѩϕ�Гԥ͵

ãЦ֚ėˑ2ƎʈǴÍʐǊĺ͵ãЦ̒ʗГǵǿГǵ͵ėϙ29�ˑķ֚ӂɫ�

Թ͵ԻЛǢ֚ãЦːΓ͵<ѦΙʎ͞˵�Թ͵'̾ԻЛ֚I#ãЦʪʘ͵h

ʡ̥ė͵ԭҟҚť'̾ԻЛ�оԂ͠ǌДǏ'Ԍ͠ˮǋOȂěŪ˧ť͵A¼֚

ÙЕʎӻȂԭҟ͵Ԍ͠ˮǋ֚Е՟ʋ³ŷʶ͵ˮǋԌ͠� 

àķ�ΨãЦ͵ɛȨѵѾʁ֚оxʁ�eԣѯͳ͞͵ʭ@֚2ƎʈǴ7

ʐЦ±ЦĹOȂːΓ͵˧ť�ʘɪ�êíӸʿ͵ѵѾ�ս�֚˧ť͵ːΓǢ

��ʁ2ƎʈǴҠ%σ֚Еʁѳ͢ν�Д³>քҫ�ėˑS͠2ƎʈǴ͵џ

ɠ˂ԻоѳҠɻ�ˆѥːΓ֚ǖթҠɻЬºÂ˧ťίηГԥ%ü+ėϙ֚>

×ŊNГԥ�̩Еџɠ˂Իӹƚ�ʁ2ƎʈǴ͵ƳЄД֚ėˑЬƓ��΋Ԇ

2ƎʈǴФǌίηГԥ%ü+҅ϳӂɫ�ˑķ֚ÍZ΋Ԇ2ƎʈǴ͵ϐϥГ

ԥ%ü+ѳϙ֚ʾĦʘӚ#〉ʐӨˮҠɻeʭ�͵˞eѳϙ͵ԣѳǢ�ʋӾ

�˒TҠ֚2ƎʈǴʪʘ〉ʐˆѥ͵Ц±�Ŋν�θȊȩ�͵֚̓σˮȊ͞

Ȃ͵ʾĦՂ%〉ʐ2ЦĹ͖Ѿ�ķ֚ʾĦʘӚ͵Ð͖xʁ¡͠%ƑԥӂɫȊ

                                                
27 See, e.g., Felix Mormann, Beyond Algorithms: Toward a Normative Theory of Automated Regulation, 62 B. C. L. 

REV. 1, 4 (2021). 
28 See Ryan Calo & Danielle Keats Citron, The Automated Administrative State: A Crisis of Legitimacy, 70 EMORY L. 

REV. 797, 818-831 (2021). 
29  See Marion Oswald, Algorithm-assisted decision-making in the public sector: framing the issues using 

administrative law rules governing discretionary power, 376: 20170359 PHIL. TRANS. R. SOC. A 1, 13-14 (2018). 
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ò͔͵
˖ϕˮ�ԂOʾĦ֚〉ʐӨˮÄ�eʭ͵
́˘ƒͫ��OȂˆѥ

͵˧ť30�ɁҀ�֚2ƎʈǴɶ̩〉ʐˆѥ͵Ц±֚#�ãЦːΓ͵O�ˆѥ� 

�Ԅ֚>�ԨźӊȂ2ƎʈǴĠ�ԛԶS͠�ƺ͵Ėǿ֚xЦҠɻ2Ǝ

ʈǴĠѦ͔�֚а͖ҥ�͵ˮ》Ð©�͵ˮǋЀӻѳ˥ʐȊ�μ֚IĠe 

˧ť͵
ĸɩϡʡѦ͔��֚2ƎʈǴ�〉ʐԉɲ͔џԌ͠ˮǋ͵2ճ�Ɂ

Ҁ�֚ĠϏΓǢ�͵ѳ˥֚ÍZ2ƎʈǴ〉ʐϕ�ɯ͵ӂɫ�̧ˮԨźɯ'

ůӾџ�ɰ�̧ˮӾџˆѥ֚#á�ԄʁӔͽªĸɩ͵ˮǋԌ͠ДͿ֚ͬՏ

̩˟��ӑ֚I7г˟�ʐպ֚ʤΧƧ7гЦĹÚ<2ճǏ'ˮǋԌ͠͵A

¼�ĠӸʿ͵Ѽ֓�֚ǏȒѡаˮǋ�Թ͵)º³>��֚ʋʩǕ͵ӆͮʁ֚

ˮ》Ð©#xʁԇȂːЋȄД2ˆaՉ͵�Ψȋ˙֚Е՟zę̧ˮɝҲ͵Դ

©�ĠՠźΙʎ�Ϧ̞аɪÂȊ\Ȃ͵ЬºÂ˧ť֚ˮ》Ð©͵ʘӚ˜Űǿ

җՊъ΢ŝаȒѡ͵͔ů³>Ǒң֚Ǐ
ˮ》Ð© 1.0�ȾÇЭ
ˮ》Ð©

2.0��31 

ʘɪêíˮ》Ð©ʐɝҲ͵ãЦ֚͝ЭǿҗаʂdӾ֚Iˮ》Ð©Ȋˉ

ԇȂ͵
Ԓ�ěŪǤí�а
aՉ2ˢˆ¡�͵ͽ͵֚��ʎėˑʐȊɝҲ�

ЕӸ+>
2ճ�̥aҰ�Ǖ͵ͽ͵ѳ˥֚#̥2ƎʈǴ͵S͠¯��ãɍ

º͵ͥϭ�2ճ͵́˘ǢĠɲ˞e2�Թʐƒ֚ͫӸ+ƒͫӻƀ%ĸ�͵2

ճ֚��ǀį%ĸ�͵Ιʎ�ěŪˆ±͵џS�֚ǖթ˱íӸ+ƒ֚ͫŶӸ

+ƒͫϕ�Гԥ�vϥíЋ�͵ˮ》Ð©֚>
ɪř�O̥ˮǋ�˽͵Ȓѡ

Ӡև֚ė̥ɪřȊ͞͵Ѷχ�˽�ΓťǢ֚ėˑǖթӵԄˮǋŷʶ2Ķźɲ

ˮǋɪřӾџѾԡ֚Ŷeʭǫ」͵ƒͫѶχ͵ѾԡԄΧ��֚e2͵ƒͫė

ˑѩěŪ³>Гԥ>×ԣѸ�32ɁҀ�֚ˮǋė̥ɪřO̥ӠևȊ͞͵
�Γ

ťǢ�֚ЦĹѩˮǋԌ͠Д>eʭ͖͢�>͖Ǣ�ж2͵ѽƧ�
Ҡ͵ӹ�

͵ėʡԻ[33֚Ŷeʭ͵Чϣ֚ŢѼǢ͵Ŷ�ê͵'̾ϕ�ˮǋԌ͠͵ԄΧ֚

                                                
30 ͌º̩ǤǄʫ,ʩ3.4.1=�ɸ͍Ά� 
31 See JULIE E. COHEN, BETWEEN TRUTH AND POWER: THE LEGAL CONSTRUCTIONS OF INFORMATION CAPITALISM 4, 247-

248 (1 ed. 2019). 
32 See MIREILLE HILDEBRANDT, SMART TECHNOLOGIES AND THE END(S) OF LAW 181-183 (1 ed. 2015). 
33 See KENNETH CUKIER, VIKTOR MAYER-SCHÖNBERGER & FRANCIS DE VERICOURT, FRAMERS: HUMAN ADVANTAGE IN 

AN AGE OF TECHNOLOGY AND TURMOIL 60-63 (1 ed. 2021); Andrew D. Selbst & Solon Barocas, The Intuitive Appeal 

of Explainable Machines, 87 FORDHAM L. REV. 1085, 1096-1098 (2018). 
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ӵԄ͖Ǣ͵͖͢Ҡɻ֚ӾџˮǋѾԡ>×Ԍ֚͠źɲeʭ͵ƒͫǀȂķͥЦ
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ƎʈǴ˺Ղ�Γť͵ԄΧ͵ʂi֚#Ŷ˞�eÛ˧ťД͵ƒͫ³>ÔՂ�35Ь

ºÂ˧ť¡͠ɩɔĠԄǈĸɩʭ@�͵ѽй֚źɲ͔5͵Ċ�eʭǀȂ˧ť�

Ѧǅ́ťΎΐ'ů͵ӂɫ֚�ʐÔЧϣÂ͵́й36֚о>ӂɫ�Թ͵ԻЛԂ͠

ɲ˧ť͵ԄΧ֚Ϳͬɲ�ʗŶeʭ͵Чϣ�'̾а'̾�Թ͵Ի[>×́˘

Ǣϕ�ˮǋѾԡ�eʭ˽ə�Թ͵Гԥ֚xʁė̥́ť́ǒаϡʡ͵ӂɫ�

Թ͵ԻЛǢ֚ƀO̥Ԍ͠ˮǋϡʡ͵Wɔ�ӸΨǞͩ2ճeևƒͫ͵ěŪˆ

±џS֚а�ҠʁʗTˮ》Ð©͵ʿҷ֚�ŊҠʁˮ》Ð©ЬŏѳԒ�>×
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Ϲϡ>�͵Ҡɻ֚ˮǋЀӻ�Ȋ>Ġ�ԛԶ�ʐǖѳǢ֚ǏѶχ�TҠ֚

ʁĪɲ
Ð©�O̥ʤΨːЋӠև͵ů͔֚Ǐ͖ҥ�TҠ֚©ʁ΁ǉ˞e2

͵ƒͫЕO�
eʭ�˧ť�ėˑ֚Ġˮ》Ð©͵ѳ˥�֚2ƎʈǴ͵
;

—�S֚͠ſ�ė̥���ʐˮǋЀӻ͵ãЦǢ֚ĠѶχ�ƀˮ》Ð©ʐȊ

ԈФ� 

  

                                                
34 See Kiel Brennan-Marquez, “Plausible Cause”: Explanatory Standards in the Age of Powerful Machines, 70: 4 

VAND. L. REV. 1249 (2017). 
35 See SUN-HA HONG, TECHNOLOGIES OF SPECULATION: THE LIMITS OF KNOWLEDGE IN A DATA-DRIVEN SOCIETY 16-29 

(1 ed. 2020). 
36 º̩Viktor Mayer-Schönberger�̍��ǩWĘ�͗��2015���þǃƵ	τʘʳ��1�ϙ106�˸¬	
ÿ�� 
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4.3 人為介入為核心的人工智慧管制框架 

Ǐ 4.2 ͵Ҡɻ֚ʘɪ� ȩ�ěŪоS͠2ƎʈǴ;—ӾџԌ͠ˮǋ�O
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ŝҠ�źɲ
̓σˮãҢҾǢ֘algorithmic accountability֙�͵҄ҥ֚

�ѳĠɲӵԄ�ťˮǋ¤Ƨ͵Ƴε֚�ɱՠѳ˥̓σˮƎ�͵S͠ДǖթҠ

ɻ̥֚NS̓͠σˮƎ��ʐːͬǢ֚à�ɱՠ©ʁΓaÛ˧ťДʐЦ±ɝ

Ҳ͟͞�¡ǆե͵̓σˮ˧ť֚Ȅ�Û£̓σˮ˧ť͵�¡ǆե�37оŶˮ》

Ð©аźɲ̓σˮãҢҾǢ³>Ӽϡ֚ã>̆ʵ͵ǎ΋֚�ԛԶ��̓σˮ

͵ҢҾǢ͵ΓaͿͬɲ֜ŊNS�ԛԶS̓͠σˮƎ�֘2ƎʈǴ֙μéˮ

》Ð©� 

�Ψϊ̖��μéǺˮѳ˥͵ЬºÂ˧ťτ¤ʾƴ͵ɱˮƀʁš�Ξˏ

ЬºÂ˧ťɲ�ԛԶ��͵S͠�̩Е֚2ƎʈǴĠ�ԛԶ��֚7гʐɢ

͐>×�Ю˧ť�͵қė�38ʘɪ��Қ̥Ӹʿ͵қėʁ�ːͬ͵֚áʁоѳ

S͠2ƎʈǴ֚ǿҗ>μéˮ》Ð©͵ɱƴ³>S͠� 

ʘɪҚ̥ӵԄ
2̥6��͵τ¤ɱƴ֚�ɱՠЦĹԒ�2ƎʈǴ͵S

͠ԈÙǺˮˮ》Ð©͵ѳ˥֚Ղˑ�ķԔã>SěŪ1ʐ2ƎʈǴȊƙT͵

¡͸�>�֚ʘɪɲ 4.3.1 Ҡɻ̥N
2̥6��ЦĹS2ƎʈǴ͵S͠μé

Ǻˮѳ˥֚�ɲ 4.3.2 �ƺƳε>2ƎʈǴ͵ʾĦҊ҂̥…՛źҶ͵τ¤ʾƴ֚

>ʐɢ͵щů
2̥6��͵ѶχǢѳ˥� 

4.3.1 人為介入的正當性 

о>ʘɪɲν�θȊȾ�͵ˍ͹�жӂɫaҰѶ©�͵
2̥6��O

̥҄ҥ�Ǖ֚
2̥6��ĠџS�֚Ð©�ЦĹSeʭ͵ͬ'2Ԓ�Û£

ЬºÂ˧ť͵ɢʡ³>ǆե֚ÚЕ<�͵ʁ2̥͵˧ť֝Uķ͵ǫǀ�֚Տ

                                                
37 See Talia B. Gillis & Joshua Simons, Explanation < Justification: GDPR and the Perils of Privacy, 2 J.L. & 

INNOVATION 71, 77-80 (2019). 
38 Pć�Ìɸ3ϢˆŅîÌ�ʞǱ? �LƂ�Ìɸțě�ē〉ʟȉɃ�ϊ̵�noise���See generally 

DANIEL KAHNEMAN, OLIVIER SIBONY, CASS R. SUNSTEIN, NOISE (2021) 
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̩7гʎÛ£ЬºÂ˧ť͵ǆե֚I7aȨъ2̥6�͵˂ʎ�ӵԄaͧʍ
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ˮǋ�Ȋ>źɲ
́ťeʭ�͟͞
́ťˮǋɢʡ�͵
́ťÐė��2ճ

ŷʐ͵
ˆѥ�͵Ц±֚ſ�ЦĹĠeʭ��ů͔֚ӵԄ�ɰeʭ��ʁí

ʐͿӟɲԄǈʭU͵́˘͵ǫǀ֚���ʟˑ́˘ǫǀʁíǿӵԄ
Ð©�

͵Ԍ͠Еԇ£αΎˮǋʬʢ͵ϡʡ�ėˑ֚2̥˧ť͵~֓>×ǖѳǢ֚ƀ

ĠɲӵԄ͖͢͵ò͔֚>×źɲeʭӾџːͬ͵ҏ{֚>μéˮ》Ð©͵ѳ

˥� 

Ŋʡѳːՠ͵TҠɻ
2̥6��ЦĹSԌ͠ˮǋOȂ˧ťμéˮ》Ð

©ѳ˥͵Ðė֚�ѳ͵ÐėĠɲ2ճЦĹ΂ː͵͖Ѿ�֚ͥ��>2ճ͵Ǡ

Гɱƴ>×Ѽ֚֓Ҡɻ'̾�Թ͵Ի[�ƀԌ͠ˮǋOȂ˧ť͵A¼ЕҀ֚

ǖթÁȥ֜Ѿԡˮǋ�eʭԌ͠͵˒ֆ�ԨźѶχӾџѾԡʂ֚Ѷχ͵í˽

�՟Ú˧ɲ͍εř�͵́ťɪЋ֚ЕʁÚ˧ɲ́ťѶχ͵Чϣ³>˧ť�x

ʐ�ʐ�ͥѼ�͖Ѿ'̾�ԹԻ[͵2ճ֚ȌЦĹԄ̟ːΓ͵ӂ֚҃>Ԧ̆

́ťЧϣ�͵ɪЋ�39àķ֚Ġңʧeʭ'ůʁíμé͔ů͵Ѷχǫǀ�֚ǖ

թƀȊ͎ǎ͵ʐՀҫɔӾџȦ̊>×ҏ{֚ЕƳε�źɲ'ů͆Ǳ͵é͖n

Ҋ֚>ǀȂˮǋ'ů�ǏĊ�͵ҫɔ£ɧև'ů͵ŢѼĝy֚?Ӈ͵#ʁ2

ճźɲ�ͥ͵ɧևҚҬ֚Ċ�͵ҫɔ֘ɩɔ̧֙ˮ;—͵˧ťeʭ͵ˮǋҏ

{�40ĠՠЫ£ɯ͵eʭ͵'ůʂ֚2ճЦĹӵԄȳɂźɲ'̾�Թ͵ȝҶė

                                                
39 See ERIK J. LARSON, THE MYTH OF ARTIFICIAL INTELLIGENCE: WHY COMPUTERS CAN’T THINK THE WAY WE DO 191-

234 (1 ed. 2021). Larson=�Έƥȡ�abduction��͉ǐȉʞÄǟ3Ϣ˰ýū+
F3ļǖžɅȡū+ɸƥ
͍Ǌř�Ɖ͑ɸΈƥȡƛɸǒİƉ̮Ģ�ɸɓěɝ͟�˄*�]ǱŵɸËɟɟɧɸ̰Ψƅ〉e̹�èȉ�
Έƥȡ�ϔ�˾ŵɸ�《ǒ]Ǳŵɸ�ȉû�̓ʞɟɧƅ〉e̹ɸɤƂ>ͬɸǒ』ź
Ņ͕�2´ǟΔɟ
ɸɗȳ�F(èɃǒe̹ƅ〉ɗȳ�Έƥȡ�ǟÅƱǀŵ�+?ɸ˲˃ǝŢϘe̹ɸɟɧǒÎƂʧ�Έƥ
ȡ>ͬɸ˰�ǒϬʶŵɸ̮Ģ=¼īǋ+ɒɸʄģɟ̰�《Ί|]˰�ɸ˖%(ʂƣΌƂ3ļǖžɅȡΏ
̛Έƥȡ� 

40 See Pek van Andel & Daniele Bourcier, Serendipity and Abduction in Proofs, Presumptions and Emerging Laws, in 
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ʡԻ[֚��ӾџÙ'ů͵ǠГ֚Ԧ̆ɯeʭĠ͔џˮǋʬʢ�͵ťK41�ė
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êíÐ©�ĠϪӗʂ<

͵ůәʎͳ͔֚Ӆ&ͬ'2Ь�͵êíˆ֚ĠϪӗЏǳ>×ÿʶʾƴ͵ǫ」

�֚ʍϟÙЕʎӻȂ
êíĄ֚üˈ�êí�͵̧íЋϡʡ�42ȃgã>é͖

Ȼ֚̉ЬºÂ˧ť͵ǫ」�֚ͬ'2Ьȃɟʱˆ¡͵ǫ」ãЦ�ˈ�͔�à

ķ֚2ճ'ǌaͧ͵˂¤֚Ϳͬɲͬ'2ĠџS2̥˧ťˆ¡�ª֚ǖ̩ʎ

�Û£ЬºÂ˧ť͵ɢʡȊ×�ėˑ֚ˑњȊͳ͞͵àķ�eĀկƀʁ֚ʁ

íǿҗĪɲǜӺ>×φ΀2±͵Гԥ֚Ŷˑ
ΧƣȂʘ�Ӧ.ϤÛ˧ťД³

>ȑɓ֞43 

                                                
THE DYNAMICS OF JUDICIAL PROOF: COMPUTATION, LOGIC, AND COMMON SENSE 278-81 (Marilyn MacCrimmon & 
Peter Tillers eds., 2002). 

41 See CUKIER, MAYER-SCHÖNBERGER & VERICOURT, supra note 33, at 56-59, 86-87. 
42 See Lilian Edwards & Michael Veale, Slave to the Algorithm: Why a Right to an Explanation Is Probably Not the 

Remedy You Are Looking for, 16 DUKE L. & TECH. REV. 18, 33-35 (2017); HELENA U. VRABEC, DATA SUBJECT RIGHT 

UNDER THE GDPR 213 (1 ed. 2021). 
43 See Ari Ezra Waldman, Power, Process, and Automated Decision-Making, 88 FORDHAM L. REV. 613, 613-632 

(2019). 
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Ú
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ԥ֚ҫȂ2̥6�Ġůә�ʋϝԛ͵Ѷχѳ˥� 

4.3.2 以人為介入為核心的人工智慧管制框架 

ĠҫȂ2̥6�ĠěŪèΨ˧ť�ǿŊNщů͵ѶχǢѳ˥ǌ֚ʘɪѳ

Ӿ�˒͵Ҡɻ2̥6�ǿҗŊNщů֚NΨˮ¤ʬʢ͵ƳʻÉµ2ճ�ɰʁ

í—ÛȄȡϢ2ƎʈǴ͵Ƴү֚>μéҢҾ͵ѳ˥� 

4.3.2.1 透明作為 機互動挑戰的解方 


2̥6��͵τ¤ʾƴՏ̩aȨъ2ƎʈǴĠ�ԛԶ�S͠͵ãЦǢ֚

I7гѳ˥ǖթ͢2ճOȂʍϟ͵˧ť֚Ŷ˧ťȊ͞͵Āկ̏̋ɲ2ճ͵˧

ςД֚˧ςДǖթҠɻ̥NOȂ́ť͵˧ť͖֚͢ԇ£ҢҾ͵ͽ͵�ėˑ֚

ÍZЦĹS͠2ƎʈǴ֚IʍϟǖթҹҾ͵źҶʁ
2ճ�� 
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IĠɪ͏��!ȩ�֚2˂)º͵ԄΧ�֚2ճãЦԄƧ͵Ϳb՘Щ֚

Е�Ϳb2ճ͵˧ťϡʡ44֝ˑķ֚Ġʘɪν�θźɲ2ƎʈǴ͵́Ǣ͵Ҡɻ

�֚2ƎʈǴ͵ԂOԄΧ�ʐ̧ˮ͖Ѿ͵́Ǣ�ĠӸ+́Ǣ͵ǆե�֚2ճ

ŊNʐЦ±˧ťʁí—ϕ2ƎʈǴȊȾV͵ϡʡ֚ȄĠ2ճ6�aͧ͵ǫǀ

�֚92źɲЬºÂ˧ť³>ȪȆʂ֚2ճǿŊNűʧЬºÂ˧ť͵ːͬǢ֚

ʁ
2̥6��Ġщů�ǖթԣѸ͵Āկ�ԨźӸeĀկ֚ʘɪҚ̥2ճ�

ǿҗźɲ͔Շ˙Ȓѡ�͵2ƎʈǴȚȨъ
ơǬ�֚˂đ��ʁ。ԋԝЦO

�˟2ճʋːΓ͵˧ť�Ġ˂đ��ɎԵ͵իħ�֚ƀʎOȂԭҟ͵˧ť֚

UŊĠӂɫ�ӑ�'ůҲÂ�ʐĸʿǢ�́ť͵ɠςͽʽՔ>ΧƴÂοիħ֚

ԝã>Ҡʁ2ƎʈǴĠѦ͔�ãЦƒɲ2ճ˧ť͵իħ�ėˑ֚Nʂ˂đʎ

�ԭ֚ſ�?Ӈ2ճźɲ́ť2ƎʈǴ�˽͵ȳɂ� 

͢ɲ2ƎʈǴӡµ2ճOȂ˧ť͵ːͬǢ֚Ú˧ɲS͠Дźɲ́ť2Ǝ

ʈǴ�˽͵ȳɂ֚ĠѶχ�Íǿҗ>щů
ӵɻ֘transparency֙�͵ɱƴ֚

ӵԄ…՛S˧ςД΋ǩ2ƎʈǴ͵�˽֚>ːΓҏEʁíS͠�Ġ2ƎʈǴ

》͖͵҄ҥ��֚
ӵɻ�ȋ˙ʁϦƚѩ҄ҥ͵�Ψτ¤ȋ˙֜ӵԄӵɻ֚

ȍԸ2ƎʈǴ͵֑υ֚Ԓ�ЬºÂ˧ťȊ͞͵ˮǋĀկ�45ӵɻȩ͵ʁӵԄȾ

Vџ̥͵ͿԻӂ֚҃Vν�2ЦĹ˄Ѹџ̥͵ːͬǢ֚Ӿ�˒ԇȂͻ·͵ͽ

͵�46ƀˑ֚ȃgã>ǎ΋ӵɻ¤Ƨоѳʐɢ֚��ЦxʐĊϖ͵…՛֚Еǖ

թɇԟǌЀ͵ίҾ˂¤� 47̩Е֚ӵɻȊˉ\Ȃ͵ͽ͵ʐȊ�ê֚Е�ê͵ͽ

͵ʎѳ˥…՛�ê͵ӂ҃�ėˑ֚Ġ¡͠2ƎʈǴOȂ˧ťȄДӡµ˧ťO

                                                
44 ē͉�ʟȉɃ�automation bias��See Danielle Keats Citron, Technological Due Process, 85 WASH. U. L. REV. 

1249, 1271 (2007). 
45  See, e.g., Tal Z. Zarsky, Transparent Predictions, 2013 U. ILL. L. REV. 1503 (2013); Margot E. Kaminski, 

Understanding Transparency in Algorithmic Accountability, in THE CAMBRIDGE HANDBOOK OF THE LAW OF 

ALGORITHMS (Woodrow Barfield ed. 2020); Cary Coglianese & David Lehr, Transparency and Algorithmic 

Governance, 71 ADMIN. L. REV. 1 (2019); FRANK PASQUALE, THE BLACK BOX SOCIETY: THE SECRET ALGORITHMS 

THAT CONTROL MONEY AND INFORMATION (1 ed. 2016). 
46 Nicholas Diakopoulos, Transparency, in THE OXFORD HANDBOOK OF ETHICS OF AI 198 (Markus D. Dubber, et al. 

eds., 2020). 
47  See Mike Ananny & Kate Crawford, Seeing without knowing: Limitations of the transparency ideal and its 

application to algorithmic accountability, 20 NEW MEDIA & SOCIETY 973, 974 (2018); Hannah Bloch-Wehba, 
Transparency's AI Problem (Knight First Amendment Institute and Law and Political Economy Project's Data & 
Democracy Essay Series, 2021, Texas A&M University School of Law Legal Studies Research Paper No. 21-13), 
available at: ogy.de/cuq1. 
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Ȃʂ֚ίηǿҗ…՛NΨӂ҃ɱЦʐɢ͵μé2ƎʈǴ͵ҢҾѳ˥֚Íͮ͞

Ā� 

Ġ2ƎʈǴаӵɻ͵҄ҥЧϣ�֚>
�ҠɻЦ±͵2ƎʈǴ

֘explainable Artificial Intelligence, xAI֙�̥�Ǖ͵҄ҥ֚ſ�ъ΃ɲNΨ

ӂ҃͵…՛ʐµɲȾÇ2ƎʈǴʘӚ͵ãbAǢ�48
�ҠɻЦ±͵2ƎʈǴ�

ȩ͵ʁ2ƎʈǴĠqȂ˧ťʂ֚ЦĹêʂӵԄ�ť͵ɱƴ֚Éµ2ƎʈǴ͵

S͠Д͖Ѿϡʡ͟͞͵Ðė��ҠɻЦ±͵2ƎʈǴʁ�eTЬɲӂ҃΢ŝ

ͥ͵ʹǝ֚Е՟ė̥ˮǋ͵ѳ˥Ȋ�͔͵ȒѡճĦ�źɲӂ҃΢ŝͥЕҀ֚

2ƎʈǴ͵
ã͖ѾĦ�а
ɢЦ�њɲ�e)ͿѤα֘trade-off֙͵Ի[֚

ã͖Ѿ͵2ƎʈǴժ̉ɢЦ��ʁ՟ƚյъ֚I�ã͖Ѿ͵2ƎʈǴ֚�ժ

̉ɢЦÍ՟ƚյъ�49̥%Ĳ³ɢЦֈ͵2ƎʈǴ͵ǿ͠аʅ×ΧƧ֚ӂ҃΢

ŝͥ>
�ҠɻЦ±͵2ƎʈǴ�O̥΍ίɱì֚ӵԄ�ť͵ӂ҃Ȓӱȼɳ

ȾÇ2ƎʈǴ͵ã͖ѾǢ֚>ȾÇ2ƎʈǴ͵bA�ƀˑʹǝĠԌ͠ˮǋ͵

A¼�ǿŊNҏ{֚ſ�ǿъԣ�ҠɻЦ±͵2ƎʈǴ͵�˽ίη̥N� 

ҠɻЦ±2ƎʈǴ͵ͳƈͽª�ѳʐ�ΨӗǍ֚�ΨʁѾʻʾƴ

֘ decompositional approach ֙ ֚ à � Ψ © ʁ ķ ԛ ʾ ƴ ֘ exogenous 

approach֙� 50ѾʻʾƴӵԄ͖Ѿ2ƎʈǴ͵�˽֚ԇ£Ҡɻ͵ͽ͵�UŊ֚

…՛ȊS͠͵̓σˮȄД҅ϳӂɫ��ԄӸΨɱƴĠů¼�Īɲ̳ʶΣŬ>

×̧ˮ͖ѾЕ�ƚѩS͠�àķ�ΨѾʻʾƴ֚©ʁĠǬѳ͖Ѿ͵˂đŝЏ

֘A֙�֚�ķȶ�eӟ�ʐ͖ѾãЦǢ͵˂đŝЏ֘B֚֙> A ͵T̋ӂɫ

>×˧ťϡʡO̥ B ͵҅ϳӂɫTԣƳ A ͵ã͖ѾǢ�ɁßҖҠ֚ÍǏ�e

ã>ѩ͖Ѿ͵ʾĦ֚ҕԡà�ȩˮѩ͖Ѿ͵ʾĦ�ӸΨճĦ͵�ҠɻЦ±

͵2ƎʈǴ͵ճĦΩ̥
�6ʾĦ֘surrogate model֙�51� 

                                                
48 See Ashley Deeks, The Judicial Demand for Explainable Artificial Intelligence 119 COLUM. L. REV. 1829, 1833 

(2019). 
49 See Pantelis Linardatos, Vasilis Papastefanopoulos & Sotiris Kotsiantis, Explainable AI: A Review of Machine 

Learning Interpretability Methods, 23(1): 18 ENTROPY 1, 1-2 (2021). 
50 See Deeks, supra note 48, at 1835. 
51 Id. at 1837-1838. 
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ͿӟɲѾʻʾƴ́�2ƎʈǴʘӚ͵�˽֚ķԛʾƴ�ʗůՈъ΃ɲ̓

σˮ˧ť͵�ԛԄΧ͵Ҡɻ֚ЕʁъԣɲӵԄķԛӂ҃ЕǌҊ͵Ҡɻ˧ťã

Ц͵ԂOɱƴ�ķԛʾƴ͵Ҡɻ�ūãЦʁъ΃ɲʾĦ͵ӂ҃֘model-centric֙

ȄДʁъԣɲ�և͵ӂ҃֘subject-centric֚֙ªДÖΩɧև͵Ҡɻ֘global 

explanation֚֙ǌДΩ̥e ͵Ҡɻ֘local explanation֙�52ʾĦʘӚ͵ӂ҃

Áȥ֜ЬºÂ˧ťҊ҂Д͵ͽ͵�ȊS͠͵̓σˮճĦ�҅ϳӂɫ͵Ҡɻ�

ŊN̉Ғ҅ϳʾĦοӂ҃֝Е�և͵ӂ҃©ҧŊ֜ü�eӂɫ�ū͵ҲºŶ

ŻЮeʭ˧ť͵ɝҲ�Ϳêʮ@͵�9˧ťД͵˧ťϡʡ̥N�͎ǎͿê˧

ť ͵ � Ş e ʭ ͵ ǫ ǀ ο ǫ ǀ � ͽ ª ʐ ́   ҄ ҥ ͵ Ù ' ů ͵ Ҡ ɻ

֘counterfactual explanation֚֙Íъ΃ɲü�eӂɫ�ū͵ҲºŶŻЮeʭ

˧ť͵ɝҲ֚UŊͬ'2ʁʏѓ 32000�Е͎ǎЬºÂ˧ť͵�¡Ѿ˧֚ЕҤ

˥Ҡɻ�9ʮ@Ϳê֚IͣҤ2ʏѓʁ 48000 �͵˧ťϡʡ�53 

ĠԦ̆Ȓѡӵɻȋ˙͵�˽ǌ֚ǖթӾ�˒˄Ѹ͵ʁӸ+ӂ҃΢ŝͥȊ

Ⱦ��͠>ȾÇbA͵ȋ˙֚ʁíʐµɲԇȂˮ》Ð©�͵ҢҾͽ͵�Ġˮ

》Ð©ȊȻŻ�͵2̥6�֚ȩ͵ʁ˧ťДǖթѳ͖Ѿ2ƎʈǴϐϥ�Ȋ>

́͟͞ť˧ť͵͔ůÐė֚ӵԄҏEӸe͔ůÐėʁíаˮǋѶχ͵�˽Ϳ

μ֚ӾЕ˧ťʁíS͠�ȷϕȄДȻБ2ƎʈǴ͵˧ť�ėˑ֚ͿԻȋ˙Э

ŽǖթȾVS2ճЦĹ
͖Ѿ����ʟ˧ť͵ԄΧʁí
аˮǋͿμ�͵

�˽� 

о�Гǵ̳ʶΣŬ͵Āկ֚Ѿʻʾƴ�Իɲ…՛2ƎʈǴ�˽͵ɱƴx

Ҡɻ%e ˧ťʎГԥ͵ѳϙ֘ӂɫ֙>×Ӹ+ѳϙǀȂԂOѶ©͵ɱƴ

֘̓σˮ֙�Ղ%ӂɫԄɲ֖ĺ͵Ðė�ķ֚ĊϖӸΨȒѡӂɫ͵…՛֚〉

ʐӨˮҠɻɛԟ2ƎʈǴԂO͵Ѷ©֚#〉ʐӨˮSķ͖ͥѾ˞�Ψӂɫź

ɲʍϟ͵˧ťʐNΨǆե�54ɁҀ�֚Ċϖ͵ȾVӸ+ȒѡǢ͵ӂɫ֚〉ʐӨ

ˮ\S˧ťДʋ͖ѾЬºÂ˧ť͵ʾĦʘӚ֚#〉ʐӨˮOȂʁíȷϕЬº

Â˧ť͵ůӆ�ɰ�Е�6ʾĦ͵ɱƴ֚#̧ˮμéˮ》Ð©͵ѳ˥��6

                                                
52 Edwards & Veale, supra note 42, 55-59. 
53 Sandra Wachter, Brent Mittelstadt & Chris Russell, Counterfactual Explanations without Opening the Black Box: 

Automated Decisions and the GDPR, 31 HARV. J. L. & TECH. 841 (2017). 
54 See Joshua A. Kroll, et al., Accountable Algorithms, 165 U. PA. L. REV. 633, 657-660 (2016). 
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ʾƴ͵ĀկĠɲ®ӻ%bA͵nҶ͖֚͢Ġɲ֚оӵԄ̧ˮ͖Ѿ͵ A ʾĦq

Ȃ˧ť֚ÍZ͠˟ӟЦ͖Ѿ͵ B ʾĦҠɻ A ʾĦ͵ʘӆ֚#�Ц<Ѧ B ʾĦ

ƀʁ AʾĦ�55ɁҀ�֚AʾĦ͵̧ˮ͖ѾǢ7̩�ė BʾĦЕϟƄ͵Ѿ˧֚

ė̥ A ʾĦ7гãЦq� B ʾĦ�ЦѾԡ͵˧ťϡʡ� 

Еķԛʾƴ�֚ъԣe �և͵eʭҠɻȾVԻɲ
�ŞΨǫǀ��͵

˧ťϡʡ�ʘɪҚ̥ӸΨӂ֚҃�〉ʐӨˮÉµ˧ťД�ɰʁíǿҗȷϕҗ

ϐϥ͵˧ť�źɲˮǋԌ͠ЕҀ֚ԣѳ͵ʁԄΧЕ�՟ϡʡ֚ėˑĊϖǏ�

eeʭ��֚́ťėϙ͵ƒ֚ͫÍǎ��êϡʡ͵ǫǀ֚ÙЕŶˮǋ͵Ԍ͠

̥̀˂ʯǢ͵ɒOԄΧ�56ĠªӱÙ'ůҠɻ͵ʭU��֚ʏѓӂ�êЕ͎ǎ

�ê˧ťϡʡ͵ԄΧ��֚ÍZȃg΋Ԇʁ
ѓӂ�͵ƒͫĠʍϟŻЮ%�

ê͵ϡʡ֚I�xȾV́ť
eʭ���͵Ҡɻ²Ц�ĠӸʿʐՀ͵ӂ҃�֚

S͠2ƎʈǴ͵˧ťД̧֚ˮ�ͼ͵�ɰɧeϐϥ͵ԂOɱƴ֚>×ʁíԌ

éԌ͠ɲ́ť͵˧ťիħ� 

Ǐ>�͵Ҡɻ֚ȃgã>ͳ͔ͿԻъԣ…՛2ƎʈǴ͵
Ȓѡ�˽�͵

ӵɻȋ˙֚7г〉ʐӨˮʐɢ͵ȍԸ2ƎʈǴ͵֑υ�Sķ2͖Ѿɛԟ́ť

2ƎʈǴϐϥ͵ԂOԄΧ�IʘɪҚ̧̥֜ˮ͖Ѿ2ƎʈǴ͵ԂOԄΧ��

ŌΗ˧ť͵S͠ДҏEЬºÂϐϥ͵ʘӚ�Ġ2̥6�͵ѶχǢѳ˥�֚͢

ɲ˧ςД�ʗŶ
ˆՀ�ΥӦЭ˂đ֚ėˑҢҾ͵źҶ7гʁ˧ςД�57ɁҀ

�֚Ġ˧ςДS͠2ƎʈǴʂ֚ˮ》Ð©źɲ˧ςД͵ѳ˥ÍӦҲ̥̥֜N

˧ςДĠeʭ�S͠2ƎʈǴ͵˧ťɱƴʁːͬ͵�˧ςДǖթːՠ͵Ҡɻ

̥NĠeʭ�ӵԄ2ƎʈǴӡµȊOȂ͵˧ť֚Ϳӟɲˀϙ͵2̥˧ťʋ³

ːͬ�ĠӸʿ͵ҢҾѳ˥�֚˧ςДǖթːՠ͵űѸ́ť2ƎʈǴ�ʐNΨ

́ӆ֚җ́ӆźɲeʭ͵˧ťʎ͟͞NΨǆե֚�˧ťĠeʭ��ʁíԌ͠

́ť͵ЬºÂ˧ť� 

                                                
55 See Jake Goldenfein, Algorithmic Transparency and Decision-Making Accountability: Thought for Buying Machine 

Learning Algorithms, in CLOSER TO THE MACHINE: TECHNICAL, SOCIAL, AND LEGAL ASPECTS OF AI 58 (Sven 
Bluemmel ed. 2019). 

56 See id. 
57 See Jennifer Cobbe, Administrative Law and the Machines of Government: Judicial Review of Automated Public 

Sector Decision-making, 39 LEGAL STUDIES 636, 645-646 (2019). 
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Ŋêʘɪɲν�θ 3.1 �Ȋȩ�͵֚2ƎʈǴ͵ʘӆʁ͢ӂɫ�̓σˮ>

×èΨ2̥͵�ɰȊOȂ֚Ġ2ƎʈǴ7��uЬȃíҬ͵ǫ」�֚7гʁ

Wɔ2ճ͵ȩ=³>џ'�ėˑ֚ªӱ͵�e
ϙʚ�;—͵ǆե%˧ť͵

ϡʡ�58ĠӸʿ͵ҢҾѳ˥�֚ʘɪҚ̥ªӱ�eňÆ���ĚŊÆa�Ĉœ

ÎæíŐĲ´¥²ŠNč¶ùSÔÒKBģÐ�æý@�Î�ӵԄȾVԻɲ

ЬºÂ˧ťϐϥǀȂՇ˙͵èΨӂ֚҃VS͠Д³>�өʁíЦĹʐµɲ́

ťA¼͵ԇȂ֚Ӿ�˒˧ťʁíȷϕ�ȻБ2ƎʈǴȊƳү͵˧ť֚ʐɢ͵

ԇȂ2̥6��2ճа˂đ�Թ͵зą)º� 

2ƎʈǴƳЄՇ˙͵ͿԻӂ҃�ǖ̩ʁ˻×Ȓѡʘӆ͵ӂ֚҃Еʁ́ť

͵2ƎʈǴϐϥĠ�êՇ˙��̥֚%ԇȂ
NΨͽ͵�q%
NΨҊ҂�

͵Ԑɏ�֚˧ςДӵԄ�ʟӸ+
Ҋ҂�͵Ԑɏ��ɰ�ĠѶχ�ʁíЦ³

>ūҋ�Ӹ+ӂ҃Ġ�˽�аȒѡʘӆӂ҃͵ƒͫĠɲ֚ªДĠ2ճΙʎ͞

˵���ʐíЋ֚S͠Д�ʐɧևҏÉť2ƎʈǴϐϥS͠͵ūҋǢ�ė

ˑ֚ȾVӸ+ӂ҃͵ͽ͵ƀĠɲΓaS͠2ƎʈǴ͵˧ťOȂД֚ЦĹːΓ

͵ѸA¼ՙ˥̥N֚ԐɏμéA¼�˽͵Ǝ��ɁҀ�֚Ӹ+ӂ҃ͽ͵ĠΓ

ů͵Ŷˮ》Ð©͵́�2ƎʈǴ��֚��ė̥S͠2ƎʈǴƀҴ�ɲˮ》

Ð©͵ȣʛ�59S͠ДԨźӂ҃O��ɰ֚Ԧ̆eʭ�͵A¼ʁíЦĹŚ͠

ť͵2ƎʈǴ֚ЕǌЀ͵ͻ·Д©űʧЬºÂ˧ť͵S͠ДWɔӸ+ӂ҃Ȋ

OȂ͵
�ɰ�ʁí�ʐːͬǢ�ӵԄӸΨӵɻȋ˙͵щů֚©ЦĹΓaЬ

ºÂ˧ť͵S͠7гЦĹԇȂҢҾ͵ͽ͵� 

4.3.2.2 以設計內涵透明為目的的法制框架建構 

Ǐ�ӱ͵Ҡɻ֚ȃgã>ǎ΋ԨźʾĦǀȂ͵�˽Ȋ̥͵ӵɻȼɳ֚ʁ

ʐɢщůˮ》Ð©�2̥6�͵ǖѳȋ˙�ʘԛ�ĎҒӾ�˒͵ҠɻĠ2Ǝ

ʈǴ͵ƳЄ͵�êՇ˙��ǿҗ…՛NΨ˻×ҏE2ƎʈǴ�˽͵ԣѳӂ҃� 

Wɔʘɪɲν�θ� 3.1 ͵Ҡɻ֚2ƎʈǴ͵ƳЄã>ĺ ̥
qĉëÅ

�ěŔ��ĞÞĻ­�ŁŅÕüÔ�9Æa�ĴÁ��ß�ο͵Շ˙֚Ӹ+

                                                
58 See Deirdre K. Mulligan & Kenneth A. Bamberger, Procurement As Policy: Administrative Process for Machine 

Learning, 34 BERKELEY TECH. L. J. 781, 794-808 (2019). 
59 See Kaminski, supra note 45, at 127-129. 
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Շ˙͵Ӿџ֚ԝ?ӇҊ҂ДOȂ�ê͵�ɰ֚>ǀį2ƎʈǴ͵ʘӆ�>�

� ҠɻèՇ˙ǿ…՛͵ӂ҃� 

ĠťЋͽʽ͵Շ˙��֚ƳЄДǿҗ…՛́ť͵2ƎʈǴϐϥȊˉԇȂ

͵ͽʽ̥N֚>×ӵԄNΨȩʽ͵ӳŹԇȂɠςͽʽ͵ՙ˥�60Ġɠς͵ՠì

�֚ҋĸɠς͵ͽ͵̧ˮӵԄĊ�'̾էͽ͵ɩm³>ɻΓ͵ò͔֚Еʁĸ

ɩ'̾էͽϧé�͵ϡʡ֚ėˑǖթ�ɰ́ť2ƎʈǴ͵ͽʽаɠςͽ͵͵

ñéΧƧ֚о́ťիħ��źɲ2ˢˆ¡͵ǆեǭֈ֚ϐϥ͵ͽʽаɠς͵

ñéΧƧÍǿǭֈ� 

ĠыՎ>×њ͖ӂɫ͵Շ˙�֚ƳЄДſ�ǿҗ…՛ȊыՎӂɫ͵T̋

>×ыՎɱˮ�źɲӂɫʽό͵ʽ̌�ȊS͠͵Ҳէ/́ǒ>×�Şźɲӂɫ

њ͖͵ͿԻʽ̌�͢ɲӂɫ;—͵ǆե%˧ť͵ϡʡ֚Ȋ>źɲӂɫ͵�˽

ſ�ǖթɻΓ͵Ҡɻ�ս�֚…՛ȊыՎӂɫ͵T̋>×ыՎɱˮ֚ͽ͵Ġ

ɲ˧ςД�ɰ>ˑӂɫ̥ĪΖȊƳЄ͵2ƎʈǴίηЦĹԂ͠ЭNΨeʭ�

�>×�ɰҗ2ƎʈǴ͵pƒΧƧ�61͖ҥ�TҠ֚xʐ>ɷƚ͵ǫǀ̥ĪΖ�

ӾџՊ˂ȝʿȊыՎ͵ӂɫ֚�>ˑӂɫO̥2ƎʈǴ͵ĪΖȌӑ>Ùǿ͔

ů�Iĺĸɩӂɫ͵ыՎɱƴ֚�՟>Պ˂ȝʿ͵ɱƴ³>ыՎ֚ėˑӂɫ

͵�˽ʎа͔ů͵ǫǀ͟͞pƒ�Ղ%ǖթԒ�́ťԭҟpƒȊŻЮ͵˔Ѹ

ϡʡķ֚ſ�ǖթ͠>ĠS͠͵Շ˙��ɰ
eʭ�ʁíƋɲ˽юɲȊыՎ

͵
ӂɫ�χĜ��о́ťeʭ͵ǫǀ֚�ʗŊêȊыՎӂɫ͵ыՎɲӂɫ

Ʃ��֚>ˑӂɫƩȊ҅ϳ͵2ƎʈǴÍãЦ̧ˮǿźˑΨeʭOȂːΓ͵

˧ť� 

�Д֚Ġӂɫњ͖͵Շ˙��֚àķ�eǖթ…՛͵'էʁ́ťӂɫƩ

�ȊS͠͵ӂɫҲէ֚>×Ҳէ͵�˽�2ƎʈǴӵԄѼŮҲէаϡʡ�Թ

͵ԻЛǢOȂ˧ť֚ėˑӂɫƩ�ʐȄ〉ʐ́ťҲէ֚ԝʎǆե˧ť͵ϡʡ�

…՛ȊS͠Ҳէ�ѳ͵ͽ͵ÍĠɲ֚Γa2ƎʈǴГԥ%ˮǋѶťǿГԥ͵

Ҳէ֚�ГԥˮǋȊΞˏГԥ͵Ҳէ�ĪɲÙ˔Ѹ͵ѳ˥֚оӂɫƩ�͵Ҳ

                                                
60  See Jennifer Cobbe, Michelle Seng Ah Lee & Jatinder Singh, Reviewable Automated Decision-Making: A 

Framework for Accountable Algorithmic Systems,  PROCEEDINGS OF THE 2021 ACM CONFERENCE ON FAIRNESS, 
ACCOUNTABILITY, AND TRANSPARENCY (FACCT '21) 598, 603-604 (2021). 

61 See Oswald, supra note 29, at 17. 
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է˻×ˮǋȊΞˏ͵́ǒʂ֚©ʐ͖͢�S͠җ2ƎʈǴ͵ϐϥ62֝ͿÙ͵֚

оˮǋѳ˥ǿҗГԥ́ťėϙ֚©Ġϐϥ��ſ�ǖթГԥͿԻ͵́ǒ֚�

OȂːΓ͵˧ť�63Ղ%ҲէʘӚ͵…՛�ķ֚Ҳէ�͵�˽#ѳ…՛�вU

ЕҀ֚о>Ǣ O̥Ҳէ֚Ǣ Ċϖ>
ͤ/ņ�͵(�Ä�а
ͤ/ņ/�Ş�

͵ĸ�Ä�Íźɲϡʡ͟͞�ê͵ǆե�64Ҳէ�͵�˽ʁíӑ>ïȥΙʎ͵

ĸ�Ǣ֚ǆե͵ʁ́ť͵2ƎʈǴϐϥŊNϝϴ͵źǉ�ê͵ƒͫ>×ƒͫ

аƒͫ�Թ͵ԻЛ�о́ť͵իħ��֚ѳ˥ʋϝϴ͵Ä�ʂ֚́ť͵2Ǝ

ʈǴϐϥ©ʐãЦ�ɨ͔ů͵S͠� 

Ġӂɫњ͖͵Շ˙��֚Áȥ�Şҧĸϝ͚͵2̥�ɰ֚yʁԨźȊы

Վ͵e ӂɫ͵ʽόџ̥�Ä�҅ϳӂɫа̉Ғӂɫ�ȴՂԄƧͫƚ͵ӂɫ

ο͖̆ӂɫ͵џ̥…ο�Ş͵њ͖ӂɫ͵џ̥֚ѮӻДǿ…՛Ӹ+џ̥͵ʽ

̌>×Ĩџɱƴ�ǏɧևǢ͵Ѽ֓TѼŮ֚Ӹ+џ̥e Տ̩ԝʁǑ�ӑԆ

͵2̥�ɰ֚Iоʽ̌��Ю֚Ȅ�Ю͵͟͞ϐϥǢpҟʂ֚ͿԻ2̥�ɰ

ԝʎǆեʍϟϡʡ�ėˑ֚ͿԻ2̥�ɰ͵̌©>×ɱƴ#ʐ…՛͵ǖѳ� 

ĠԐɏ̓σˮ͵Շ˙��֚2ƎʈǴ͵ƳЄД֚ǿ…՛ȊS͠͵̓σˮ

ճĦ��ê͵̓σˮѦǅ%�ê'@֘ӂɫ֙�Թ͵ԻЛǢ��ê͵̓σˮ

ǆե%2ƎʈǴĠѦ͔��ê͵ã͖ѾǢ��ê̓σˮ�ã͖ѾǢΧƧ͵�

ê֚Ġ�êիħ�ſ�ʐ�ê͵ūҋǢΧƧ�Ġʘɪªӱ͵Ȼҥ��֚ɶ̩

ЬºÂ˧ť�〉ʐ�ȾV͖͢Ҡɻ˧ς͟͞͵́˘Ðė�֚ĠǖթȾV͖͢

͵իħЕЬºÂ˧ţ̌ˮȾV͖͢ʂ֚˧ťДÍǿҗȡϢŚ͠ťճĦ͵2

ƎʈǴ֚>μéˮ》Ð©͵ѳ˥�65 

Ġ2ƎʈǴS͠͵ԄΧ��֚˧ςДʐ�жǢ͵ҠɻЋ¼֚Ҡɻ̥Ń

ťA¼͵Ĩџ��֚�ʐS͠2ƎʈǴ͵͖֝͢Ġ́ťΨճA¼���ʐS

͠2ƎʈǴ͵͖͢ʂ֚˧ςД�ʐe Ǣ͵ҠɻЋ¼֚Ҡɻ́ťeʭʁíʁ

җ2ƎʈǴЦĹњ͖͵eʭ֚ʁíʐ́ťǿϕ�Еʗϕ�Гԥ͵ӂ֚҃>Ԧ

                                                
62 See Cobbe, Lee & Singh, supra note 60, at 604-605. 
63 See Oswald, supra note 29, at 10-14. 
64 See KATE CRAWFORD, ATLAS OF AI: POWER, POLITICS, AND THE PLANETARY COSTS OF ARTIFICIAL INTELLIGENCE 123-

150 (1 ed. 2021). 
65 See Ananny & Crawford, supra note 47, at 985. 



doi:10.6342/NTU202103631

ʫæʩ� 3Ƀ7yLɃ~ΤεȈɮNɦ3ļǖžɸŲ̋ǲ?�

 111 

̆җ2ƎʈǴʁíЦԌ͠ɲҗeʭ���ЕӸeՇ˙͵ҠɻЋ¼֚ſ�>ª

ӱҊ҂ӂɫ͵…՛̥ĪΖ֚ɱЦĹʐɢ͵щů� 

͢ɲ�ӱӂ҃͵…՛֚Ġ�ê͵˧ςիħ�֚Ͷ�ʐ�ê͵ԣѳǢ֚ė

ˑĠεˮʬʢ͵ԟŃȼɳ�֚Ղ%>ӵɻ̥ʩǕ͵Ѷχ�ūķ֚#ǖթɇԟ


2ƎʈǴǆեҏE�͵˂¤֚�ɰèe2ƎʈǴS͠͵Чϣ͵ǆեãЦǢ

аƻ̦ΧƧ֚��ƶ�ͿԻȒѡ͵
ŷŪ�֚Éµ2ƎʈǴ͵S͠ДOȂʋ

ϝϴ͵˧ť�źɲӵԄεˮДȊ¤ť͵Ӹ+ʬʢ֚ŶʎǀįʗTźɲ2Ǝʈ

Ǵ͵�˽֚Ŋʡ̧ˮʐɢ͵…՛�ӱӂ҃͵2ƎʈǴϐϥ֚Ġˮ》Ð©͵ѳ

˥�֚ƀʎȴՂɲ�ԛԶ͵S֚͠ȩ̥̇ˮԇȂҢҾͽ͵͵Ǝ�֚©̧ˮĠ

�ԛԶ�S͠� 

�ӱ͵ʬʢǢѶχѳ˥ЦĹӵԄ�жˮ¤ʬʢ͵Ƴε֚ƶŻ�ԛԶȊ¤

ť͵2ƎʈǴ͵�˽�̩Е͔֚ů�ė̥ժσ͵Հ¤>×Ц±͵Ё!֚�ԛ

Զ˟ӟãЦʁӵԄȷӈ͵ɱƴÚǎΡԛԶѮӻ͵2ƎʈǴϐϥ�ĠӸʿ͵ǫ

」��֚Ղ%ѶχǢ͵ѳ˥�ķ֚�ԛԶЦĹӵԄɠƦȷӈłϓ�͵ѳ˥щ

ůªӱ͵ʬʢǢѳ˥�66Տ̩ɠƦȷӈˮ¤͵ͽ͵�ѳĠɲÉµɠƦ͎ǎ
`

ÖĺΑ�͵ʒ¼֚�щů�ƞ͵κ̵͛ı67֚IɠƦȷӈ͵ˮ¤�#�!ӵԄ

źɲϯϡłϓƯÿ͵́˘Ћ¼ѳ˥֚>щů́ť͵�͸ͽ͵͵Ѷχ�68Ġ2Ǝ

ʈǴϐϥ͵ȷӈ�֚ſ�ǿӵԄłϓʮˌѳ˥ΡԛԶ…՛�ӱ͵ӂ֚҃>ԇ

Ȃ�ԛԶ͵ˮ》Ð©ѳ˥�ӵԄȷӈłϓʮˌѳ˥щů�ӱ͵…՛Ћ¼֚�

xӟεˮʬʢ͵Ƴε�ʐЦºǢķ֚�ԛԶ͵łϓʮˌȼɳЦĹԹ—͵ǆե

Cʶ͵͟ú͞Ǳ֚ĺχĜ͵ǆեʗT2ƎʈǴ͵͟͞Բ֚ʐɢ͵щů2Ǝʈ

Ǵ͵ʐɢ》͖�69�70 

                                                
66 See Cary Coglianese & Erik Lampmann, Contracting for Algorithmic Accountability, 6 ADMIN. L. REV. ACC. 175 

(2021). 
67 See Mulligan & Bamberger, supra note 58, at 796-797. 
68 PćƃêƽŎơͭȡʫ98ǲ´͊*˜¦�̨Țɓě̪ǽ=�ɸŪǼŖÛŰϛ「ɦ�ěȕPɸ͸ůρʒ〉=
¼·JȘ�=Yρ�ȁɻ� 

69 Coglianese & Lampmann, supra note 66, at 181-184. 
70 FîȪ¼̨ȚƬϑʘΤεƉ˷Όɸ3ļǖžʶ˅ɸzȬǓ�ŞɄɸ½īɸɟɧİǒ�ɋǶʚĠ�Sĝɸ"
ŝ�İȉ"ŝ《̲�Űϛ̨ų〈ɸϴǒ�ΆǤǄƉ̨Țɸ̅ňƬϑzȬǒÎȪ¼ɋǶʚĠ�=¼̅Ȫ¼ɋ
ǶʚĠ�|〉�ɻ-ʃȁ̟#ˁǪɃK�ƽŎǊɸˋʸ〉į�Ɓų〈ȉèʼ�=�ϬɸŠ÷ŰϛƬϑɸz
ğ�ǤǄ��īȉ¡=Ȯy� 
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�Ҁ>ѐ�֚ӵԄ>ˮѶȄДʁłϓʮˌ…՛2ƎʈǴƳЄаҊ҂Շ˙

͵ӂ֚҃S͠ДЦĹΉѾЬºÂ˧ťĠ́ťA¼��͵Ѧ͔Ц±ǌ֚�Ӿ�

˒˧ťĠ́ťA¼��֚ʁí—ÛȄДȡϢ˂đȊOȂ͵ƳүȄ˧ť֚>щ

ůˮ》Ð©2̥6��>
2�O̥ҢҾźҶ͵ѳ˥�Ġůә�֚ˮ》Ð©

©ʎъԣɲ�ɰOȂȷϕ́ťЬºÂ˧ť͵
͖͢�ʁíӑĹ֚ʁíʐ�ɰ

�ӑ�њ֚>Γa2ճĪɲЬºÂ˧ť͵ӡµȊOȂ͵˧ť֚μéˮǋ͵ѳ

˥�ԄÔ֚͢ɲĊ�2ƎʈǴϐϥ͵ƳЄ֚ӹƚ͢�ê͵ѽй6�³>Ҋ҂֚

�ê͵ѽйͶ�Ҧe ͵ƳЄźɲɧևϐϥʍϟ͵ǆե֚ǀȂ%ҢҾ͵֍̍�

71ЕҊ҂ϐϥ͵ӵɻѳ˥֚©Ѭӑ%Ӹe֍֚̍Ƴε%ҢҾ͵Բϡ֚Sˮ》Ð

©͵͖͢ѳ˥ЦĹ́�èeǀȂ2ƎʈǴϐϥ͵�êѽй��֚ԇ£ȣʛ͵

ɢʡ� 

*** 

Ϲϡʘθ͵Ҡɻ֚ʘɪǏˮǋЀӻĠˮ》Ð©�͵ K�ͳ֚Ҡɻˮǋ

Ԍ͠Д̥%ӳ˥eʭːЋ֚ЕǖթǏ'ˮǋЀӻ͵ãЦџ֚��ҫȂ%Ьº

Â˧ť͵;—Ş֚͠ˮμéˮ》Ð©͵ҏ{Ǣϡʡ�Ġτ¤ȋ˙�֚ʘɪ

Ⱦ�
2̥6��͵τ¤ɱƴ�ҠɻˑΨȋ˙͵ːͬǢ�Ԧ̆ӸΨȋ˙ɲ͔

ů�͵ɒO�Ä�ˮ》Ð©źɲ�êիħ͵ѳ˥֚��Ⱦ�ʋϝԛ2̥6�

͵ˮ¤Ƴү�ʍǌ̥֚Γa2̥6�Ġ͔ů�ʐůә͵ãЦ֚ʘɪ�ƺӵԄ


ӵɻ�ˮ¤ʬʢ͵Ҋ҂֚ѳ˥2ƎʈǴ͵ѮӻДǖթ…՛Ҋ҂Շ˙��͵

ԣѳӂ҃&2ƎʈǴ͵S͠Д֚S͠ДЦĹӵԄӸ+ӂ҃�ɰʁíĠeʭ�

S͠2ƎʈǴ֚>ʐɢ͵щů2̥6�͵ѳ˥��Ҁ>ѐ�֚ʘɪ� Ҡɻ

2̥6�ĠǺˮˮ》Ð©�͵ːͬǢ֚>×Ġˮ¤Ѷχՠ�Ⱦ��և�ƺ֚

ʍϟ�ҫȂ֜2̥6�O̥�ԛԶːͬS͠2ƎʈǴ͵ǖѳʮ@� 

 

 

 

                                                
71 See Filippo Santoni de Sio & Giulio Mecacci, Four Responsibility Gaps with Artificial Intelligence: Why they Matter 

and How to Address them,  PHILOS. TECHNOL. 1, 4-7 (forthcoming) (2021). 
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第五章  

結論 

5.1 論證總結 

ʘɪĪɲ2ճа2ƎʈǴĠѦ͔�ʐȊƒӓ̥ĀկíҬ֚Ԧ̆�ԛԶĠ

NΨʮ@�ЦĹːͬS͠2ƎʈǴ֚Ǐ'Ԍ͠ˮǋ�OȂ˧ť͵A¼�ʘҥ

ɪҚ̥֜
2̥6��ʁ�ԛԶS͠2ƎʈǴǏ'Ԍ͠ˮǋ�OȂ˧ť͵ǖ

ѳʮ@�Ġҥҫ�֚ʘɪս�Ҡɻ
2̥6��Ӹe�ƺ͵Ҙϝ�˽֘ν(

θ֚֙Ġ�ʟ2ճа2ƎʈǴĠԌ͠ˮǋ�͵ƒͫ֘ν�θ֙>×Ӹ+ƒͫ

ĠǺˮˮ》Ð©͵ҏ{ǌ֚ʍϟҫȂʘɪ�ƺ͵
2̥6��͵τ¤ȋ˙�

ʐːͬǢ֚>×Ⱦ�щů2̥6�͵ˮ¤ʬʢ֘νĕθ֙� 

Ҙϝ͵TҠ֚ʘɪɲν(θ�>ˍ͹�жӂɫaҰѶ©�͵
2̥6��

O̥UŘ֚Ҡɻ2̥6�͵ůՈ�˽�ˍ͹ˮӵԄϝϴ�ʐƉˈ͵ʢʻщů

ЬºÂ˧ť͵τ¤ͽ͵�їѕɲӸŃτ¤ʢʻФǌ͵�ҽ�ƺƀʁщů
2

̥6��͵ѳ˥�2̥6�͵'ů�ɰʁ֜2̥˧ťаЬºÂ˧ťʐȊ�ê�

2̥˧ťЦĹԒ�ЬºÂ˧ť͵wũ֚>×Ùź�ՠǢ͵ЬºÂ˧ť� 

ĠԦ̆2̥6�͵�˽ǌ֚ʘɪӾ�˒�ʟӸΨτ¤ʾƴʁí�ʐːͬ

Ǣ�ėˑ֚ʘɪɲν�θ�ʟ2ճа2ƎʈǴĠӾџԌ͠ˮǋ�OȂ˧ťA

¼�͵ƒӓ�ʘɪȩ�2ƎʈǴ͵�ΨЦ±֚
ʾB�>×
ͳ͔˲ѵ��

ĪɲĊϖ
ӂɫԻЛǢ�֚ĠˮǋԌ͠ԄΧ�͵�ãɅ֚͠ʘɪԱť2Ǝʈ

Ǵ͵ʾBЦ±֚�ʟ�а2ճԌ͠ˮǋ͵ƒͫ�ʘɪȩ�2ƎʈǴа2ճӾ

џˮǋԌ͠ʂ͵ƒͫĠɲ֚2ƎʈǴ〉ʐӨˮźɲɯ'ůӾџˮǋԌ֚͠>

×ӾџˮǋЀӻ� 

ńĪɲν�θ͵Ӹ�ΨԌ͠ˮǋϡʡ�֚ʘɪɲνĕθǏˮ》Ð©�ͳ֚

˄҄ЬºÂ˧ťͿԻ́йĠǺˮʬʢ�͵ҏ{ϡʡ�ʘɪǏˮ》Ð©аˮǋ

Ѐӻ͵Ի[�ͳ֚ȻŻ��ԛԶĠǏ'ˮǋԌ͠A¼�֚ǖթǏ'ˮǋЀӻ

͵ǖѳ�ĠԦ̆2ƎʈǴĠǺˮ�͵ҏ{�ǌ֚ʘɪȩ�
2̥6��ʁ�

eЦĹS2ƎʈǴ͵S͠μéǺˮѳ˥͵ːͬǢʮ@֚��Ӿ�˒͵Ҡɻ2
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̥6�Ġˮ》Ð©͵ѳ˥�֚ǿҗŊNҊ҂2̥6�͵�˽֚>Ԓ�͔ů�

͵τ¤ͽ͵̧ˮԇȂ�̥Γa2ƎʈǴ͵S͠>×2̥6�͵щů֚ʘɪ�

ƺƳʻ>2ƎʈǴ͵Ҋ҂ӂ̥҃…՛źҶ͵τ¤ʬʢ֚͢˧ςДːѸ́ť2

ƎʈǴ͵~֓>×Āկ֚�Ӿ�˒˧ťʁíĠeʭ��S͠2̥6�֚>ԇ

£ˮ》Ð©�͵ҢҾѳ˥� 
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5.2 設例解析 

ĠȾ�%ʘɪ͵�ƺ֚��Ėǿ%ʘɪ͵΍ίĀկǌ֚Ӹeԛ�Ė£ʘ

ҥɪ�ԸŏȊȾ�͵ʭU֚�³>Ѿʟ� 

ʘʭU��֚џɠԛԶ>×çˮԛԶ� ӵԄЬºÂ˧ťTȻџěŪA

¼֚ЕӸ+A¼ԝʁԌ͠ˮǋ͵A¼�ԧτʎǖթԌ͠ҫ¦.ɼˮ֚�ɰƕ

Į�ʁíʐԈÙˮǋ͵.ɼџ̥֝Еçˮ©ʁƀ�ˮ͵e Ѷť�ɰeʭʁ

íȂЃ� 

Āկ�аĀկ(� ˻×�e�ê͵Āկ�Āկ�˻×͵ʁ2ƎʈǴĠ

�ԛԶ͵S͠�֚ʁíʎԈÙˮ》Ð©֝Āկ(©˻×оѳS͠2ƎʈǴ֚

ǿɇԟNΨτ¤ȼɳЦʐɢԒ�ЬºÂ˧ťԈÙˮ》Ð©�Āկ�͵̵֓Ġ֚

2ƎʈǴ͵ʘӆʁíаǺˮʬʢ͵�˽Ϳμ֝ЕĀկ(©ʁ˻×ӵԄNΨȋ

˙֚ЦĹʐɢ͵Ԓ�2ƎʈǴаǺˮʬʢ͵֚֔֕êʂÖ1Û2ƎʈǴ͵͸

њ� 

Āկ��� ˻×%ԧτʎS͠ЬºÂ˧ťOȂџɠњ�֚×ˮՁӵԄ

ЬºÂ˧ťOȂeʭʁíȂЃҚť͵�ΨěŪџ̥�Ӹ�ΨěŪџ̥͵ƒͫ

ĠɲªДʁџɠ˂ԻźɲeʭӾџҚҬ͠ˮ֚ǌД©ʁçˮ˂Իźɲeʭʁ

íμé�'ѶťӾџ�ɰ� 

Wɔʘɪ͵ҥҫ֚2ƎʈǴ͵S֚͠ŶӻȂԧτʎOȂ͵џɠњ�֚а

ˮՁOȂeʭȂЃаí͵˧ţ֚̌ˮWɔeʭ͵Фʆʮ@ƒ֚ͫǏ'ˮǋ͵

Ѐӻ�Տ̩ԧτʎʁџɠ˂Ի֚Iџɠ˂ԻĠԌ͠ˮǋʂ֚#ʐǖթǏ'ˮ

ǋЀӻ͵Ћ¼�ˑķ֚ˮՁźɲeʭʁíȂЃ͵Қť֚ſ�ǖթΓaeʭ͵

˧ť�ėˑ֚ã>ǎ΋ԧτʎ>×ˮՁӵԄЬºÂ˧ť͵ɱƴ֚źɲͬ'2

͟͞ǆե֚аˮ》Ð©͵ѳ˥ʐȊ�μ� 

ĠĀկ(
τ¤ȋ˙�͵Āկ�֚ɶ̩;—S͠
ЬºÂ˧ť�ŶаǺ

ˮˮ》Ð©ʐȊԈФ֚о7ˉ1Û2ƎʈǴȊƙT͵¡͸֚ƀʁȷÚ
2̥

6��͵ɱƴ֚Ŷ2ƎʈǴĠ˧ťǀȂ͵ԄΧ�Єɲӡµ�uK͵ѽй� 

Ġ2̥6�͵Ҋ҂�֚ã>�̥�ΨճĦ֚�Ψʁӡµ2̥˧ťĦ֚à

ķ�Ψʁ2̥'ǌ6�aͧĦ�Ӹ�ΨճĦ͵Ä�ʽ֚̌ſ�ǿҗѸeʭ�
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�2ƎʈǴȊǿ͠͵իħ>×ȊԌ͠͵ˮǋѳ@ӾџÄ��Ġիħ�֚Īɲ

Χƣˮ》Ð©źɲçˮ¤Ƨ͵́˘ѳ˥֚çˮ¤Ƨ��ſ�ǖթȷÚӡµĦ

͵2ƎʈǴ֚ǖթ͢2ճOȂ˞�eͳ͞ˮǋɢʡ͵˧ť֚ΓaçˮOȂe

ʭ͵˧ť�ėˑĠˮՁԂ͠2ƎʈǴOȂeʭʁíȂЃ͵Қťǫǀ�֚xЦ

ȷÚ>
ӡµĦ�͵ɱƴ³>S֚͠�ǎȷÚ
2̥'ǌ6�aͧ�͵Ѷχ

ʾƴ�ĠԧτʎOȂ͵џɠњ��֚͢ɲ�ʐĺȏԥ͵Ǣӆ̥֚%ɢ͐͵\

Ȃ֚ʘɪҚ̥ã>ȷÚ
2̥'ǌ6�aͧ�͵2ƎʈǴǿ͠ɱƴ� 

ˑķ֚2̥6�͵͖ǝʁ֚2ճ7̥ˮ》Ð©ҢҾ͵źҶ֚ėˑ2ճ˧

ςДǖթΓů͵ҏEeʭ��ʁíÛ£2ƎʈǴ͵ӡµ�ĠӸʿ͵ѳ˥�֚

>
Ҋ҂Շ˙�͵ԣѳӂ҃�O̥…՛źҶ͵ӵɻˮ¤ʬʢÍ�ãȄЁ�2

ճ˧ςДǖթӵԄѼŮ́ť2ƎʈǴϐϥɧև͵Ҋ҂͖ǝ�ϝԛ͵ǀȂɱƴ֚

>ҏEeʭ�ʁíЦĹ—ϕ�ȄДȡϢ2ƎʈǴ͵ӡµϡʡ֚>щů
2̥

6��͵ѶχǢѳ˥� 
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5.3 未來展望 

2ƎʈǴ͵Ըͳ�΍ίаS֚͠ĠěՈ͵҄ҥ�ː̯̯̦̦͵Ӿџ��

IźɲӸΨȒѡʁíЦĹS͠�S͠χĜĸĺ�ǿŊNS֚͠ȃgԝǿҗѳ

�8ϝ͵ǠГ�Ġ2ƎʈǴ͵τ¤ʮ@�֚ȃěаķěʍĺ͵ƒͫĠɲѶχ

͵�ͳ֓ʐȊ�ê�Ġͳƈ>×ǿ͠�֚ķě͵ǫǀʁȒѡ͵ͳƈǜɲˮǋ

͵τ¤ȋ˙֚ėˑͿԻτ¤ȋ˙ͶѳƇƀɲ͔џ͵ͳƈ֚ƀͬ�͵ȒѡĀկ

ͳƈ�ͬ�͵τ¤ʬʢ֝Ϳӟɲˑ֚ȃěĠȒѡͳƈ͵ӾƧ�ӌ˒ӟʃ֚I

Ӹ#íöъȃěĠˮ¤ѶχҊ҂�ЦĹȳɂ�˂̥֚ʗT͵Ȓѡǀįͳƈɱ

ì�ė̥Ӹe͔ů�͵ƒӓ֚ͿԻķěˮ¤�τ¤ͽ͵аτ¤ϡʻ͵�ƺ֚

ĠȬ͠ɲȃě͵ʂi֚ſ�ǖթԻ˱Ӹé֚֓ЕӾџʘğÂ͵ңɧ�>͔

џ2ƎʈǴȊӻȂ͵Āկ̥U֚͢ɲ2ƎʈǴĠěķ͵S͠ƔϦʁ͔ĠӾџ

ƴ֚ėˑĠτ¤ȋ˙�ſ�ъԣɲ2ƎʈǴȊӻȂ͵wũөҚ>×'ǌɤ̞

ӷǍ͵ãџǢ֝Ϳӟɲˑ֚оȃěĠѶχ�x0˒0Ӑ͵ъ΃ɲķě͵ͿԻ

҄ҥ֚ãЦƀĉĿ%à�˰ǀįȒѡ�˽͵�˂�ɁҀ�֚а�ŝЏěķԨ

źwũөҚ>×'ǌɤ̞Ӿџ҄ҥ֚ȃěė̥Ȓѡͳƈːњɲӌ˒Շ˙֚Ġ

Ѷχՠ�ʋǿҗǏ̋լ�ȋ֚ӵԄτ¤ʬʢ͵'�Ҋť֚Ԓ�Ӹ+Āկ͵͟

͞� 

ʋ�և͵TҠ֚ʘɪȊȾ�͵ѶχǢаʬʢǢ�ƺƀʁ>ӸΨФʆ'ů

̥ĪΖ�ҘҀ�֚2̥6�͵ѶχǢѳ˥֚ƀʁξДĠϧéГԥ2ƎʈǴȊ

ãЦƙT͵¡͸>×wũǌ֚źɲ2ƎʈǴ͵ǿ͠Ȋ¯ť͵ͥϭ֚�ɱՠū

ҋ2ƎʈǴӡµ2ճӾџ˧ť֚�ɱՠΞˏ2ƎʈǴš�Ú<2ճӾџԌ͠

ˮǋ�OȂ˧ť͵A¼�ˑķ̥֚%S2̥6�͵ѶχǢѳ˥Ġ2ƎʈǴ͵

ʂ<���áʁ�eŝѡ�͵�ƺ֚ʘɪӵԄ
ӵɻ�͵ʬʢǢ®Ҋ֚S2

ƎʈǴӡµ2ճ˧ťĠ͔ů�ʐůә͵ãЦ�ӵɻʬʢ͵®ҊՂ%Ц'�͵

ǀįʗT͵Ȓѡ͔ůķ֚àķ�e~֓ʁĠʍżǆեȒѡͳƈͥϭ͵ªȾ�֚

щůҢҾ͵ѳ˥֚ŶҢҾ͵ҾAӦ.ɲ�ԛԶ�͵2ճ�ξДͿbʘɪȾ�

͵
2̥6��ɇԟ
Ҋ҂�˽ӵɻ�͵ˮ¤֚Ġ͖ҥ�>×͔ů�ԝʁμ

éЯ̢͔ů΢ŝ�ȒѡͳƈаˮѶ͆Ǳ͵Ԍéȼɳ� 
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Ġ�ԛԶ͵S͠ūҋǢҏ{�֚ʘɪ�ѳǏǺˮ͵ˮ》Ð©�ͳ³>ҥ

ҫ�Iʁ2ƎʈǴĠ�ԛԶ͵S֚͠��ʁxźɲěŪˆ±͵џS͵ĪΖʐ

Ȋǆե֚͝ЭãЦXũe2͵Īʘˆ¡�UŊЬºÂ˧ť¡͠՟ˮǋȊaՉ

͵́ǒӾџ˧ť֚��ǀȂ̧ˮΓť˔Ѹėϙ͵Ȼҥϡʡʂ֚ƞοˆǿŊN

ʐɢ͵ĖǿЬºÂ˧ťȊӻȂ͵ǆե�1ʋĔԣ͵�eĀկ©ʁ֚ư˯S͠2

ƎʈǴźɲe2>×ΙʎȊӻȂ͵ǆե�ҘҀ�֚2ƎʈǴӵԄӂɫźɲe

2Ӿџҏ{֚e2ė̥ɓǕÛ£�¡źǉ֚ЕʐíҬ͵ɝҲџ̥֚ЕÛɝҲ

͵џ̥ѩыՎ�ǀȂӂɫ֚�ƧӾ�ЬºÂ˧ť͵ӂɫǀȂ��ˈ˧ťĪΖ

͵ǐ͛ԄΧ���2ƎʈǴʘƀʐ̧ˮȍΎƚѶ͵́й�Ŋˑ͵ǐ֚͛źɲ

Ιʎ͛ıȊǀį͵2ʫаЬ�֚ŶÛ£NΨΧƧ͵ǆե֚ŊNԒ�2͵ĝy

͵Ċ�Â�Ԓ�2ճǈ˂đ2͵ĝyԓӾ#ʁʘɪ�ʗњ͖͵ĘՔĀկ�2 

ʍǌ֚ʘɪњ͖͵ĀկʁεĪɲ͔џ͵Ȓѡʮ@֚>ν(˰2ƎʈǴа

2ճĠA¼Ĩџ͵ɢЦ�7ʐȊ�ê̥ĀկíҬ֚ЕӸ#ʁŝͥͽª͵�Ҭ�

IĠՠźʾB2ճ͵Ȓѡ֚ȃgȄҋ̧ãԒ�͵ʁ֚ϟίǖթՠź2ճа2

ƎʈǴĠA¼Ĩџ�š�〉ʐƒͫ�ӭ—ӹ͠2ƎʈǴ£T͵ԗ�Ļ�ȃg

ŊNĠӸʿ͵Ιʎ�aȨ
2ճ͵{m�êʂаȒѡ�Ś֚Ȅҋ͔Ġʁʂi

ԸŏǠГͿԻ͵Āկ%֗ 

                                                
1 See, e.g., Alexander Tischbirek, Artificial Intelligence and Discrimination: Discriminating Against Discriminatory 

Systems, in REGULATING ARTIFICIAL INTELLIGENCE 103-121 (Thomas Wischmeyer & Timo Rademacher eds., 2020); 
Solon Barocas & Andrew D. Selbst, Big Data's Disparate Impact, 104 CALIF. L. REV. 671 (2016); Aziz Z. Huq, 
Racial Equity in Algorithmic Criminal Justice, 68 DUKE L.J. 1043 (2018); Sandra G. Mayson, Bias In, Bias Out, 128 
YALE L. J. 2218 (2019); Sandra Wachter, Affinity Profiling and Discrimination by Association in Online Behaviorial 

Advertising, 35 BERKELEY TECH. L. J. 367 (2020); Frederik J. Zuiderveen Borgesius, Strengthening legal protection 

against discrimination by algorithms and artificial intelligence, 24 INT’L J. HUMAN RIGHTS 1572, 1584 (2020). 
2 See, e.g., JULIE E. COHEN, CONFIGURING THE NETWORKED SELF: LAW CODE AND THE PLAY OF EVERYDAY PRACTICE (1 

ed. 2012). Julie E. Cohen, What Privacy is for, 126 HARV. L. REV. 1904, 1911 (2013); Mireille Hildebrandt, Privacy 

as Protection of the Incomputable Self: From Agnostic to Agonistic Machine Learning, 20 THEORETICAL INQUIRIES 

L. 83 (2019). 
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