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Abstract

As a legal person, company has no life limitation, but it will terminate at certain
moment. The termination of a company happens when shareholders get enough profit
from their investment or endure too much lost to continue the business. Liquidation, or
winding up, is the last stage before the end of company’s legal personality. The goal of
the procedure is fair distribution of assets and clarification of company’s rights and
liability. It is critical for shareholders, stakeholders and public interest to liquidate a
company smoothly. But in practice, the liquidation procedures are not well
implemented, tens of thousands of defunct companies with redundant legal personality
are left on the market.

One of the reasons causing the situation is the shortage of assets. Under current
law, when the company face financial difficulty, directors tend to bet with all remaining
assets, which should be distributed to creditors. If the directors failed, there will be no
assets left for creditors. And the shortage of assets reduces the motivation of liquidators
and shareholders to finish the procedure. Furthermore, the liquidation procedure in
Taiwan is designed for solvency companies, so the dominant player of the liquidation
are shareholders and directors. There are few protections of creditors in current
procedure. Companies are exposed to the risk of assets loss before liquidation, and are
forced to apply to a liquidation procedure which is inconsistent to practical situation.
The non-implementation of liquidation in practice is not a surprise.

This thesis reviewed Anglo-American law, mainly U.S. and U.K. law, on the

concerning issues, and tried to figure out possible suggestions for a better procedure for
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Taiwanese companies. Before the liquidation, fiduciary duty, which was introduced into
Taiwanese law in 2001, might play an important role. In Anglo-American law, directors
are required to put creditors’ interest into primary position and preserve the assets when
the company are in danger of being insolvent. But there are comparatively few
discussions about this issue in Taiwan, the importance of fiduciary duty might be
underestimated. And this thesis proposed to turn the liquidation into a procedure which
is principally for insolvent company and led by creditors. Liquidation in U.K. might be
taken as reference for Taiwan to build a procedure which conforms to real situation.
Furthermore, liquidators are the most important role in the procedure, but the current
statutory liquidator regime has its risks outweigh the benefits. Therefore, this thesis
proposed to take U.K. insolvency practitioners framework as reference to improve the
integrity, independence and profession of Taiwanese liquidators.
Keywords: Liquidation, Winding Up, Insolvency, Fiduciary Duty, Protection of
Creditors, Liquidator, Insolvency Practitioner, Special Liquidation,
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183 Alessandra Zanardo, Fiduciary Duties of Directors of Insolvent Corporations: A Comparative
Perspective, 93(3) CHL-KENT L. REV. 867, 867-68 (2018).
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(2P FREFAIFZHEH) F-2% T 4 54 AR EEE S H 4031350 F 120-122;
3~>3 o whHiIt 35, F 29-30 ¢

186 & m4- > F0 it 185 0 F 6-7 5 Deborah A. DeMott, Beyond Metaphor: An Analysis of Fiduciary

Obligation, 1988(5) DUKE L.J. 879, 880-81 (1988).

187 Robert Cooter & Bradley J. Freedman, The Fiduciary Relationship: Its Economic Character and

Legal Consequences, 66(4) N.Y.U. L. REV. 1045, 1045-46 (1991).

188 Andrea Lista, Directors’ Duties in the UK, in RESEARCH HANDBOOK ON DIRECTORS’ DUTIES 72, 72

(Adolfo Paolini ed., 2014).

189 PAUL L. DAVIES & SARAH WORTHINGTON, PRINCIPLES OF MODERN COMPANY LAW, 485-86 (10th ed.

2016).

190 Id. at 478-80 ; David J. Seipp, Trust and Fiduciary Duty in the Early Common Law, 91(3) B.U. L.

REv. 1011, 1012 (2011).

1 Lista, supra note 188, at 74-75.
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LT ARRLF RAEP 2D 2 ad 2 RERFE ¢ (American Bar Association )

ALK 0 RPN 2 E AP B RS D "B W E 2 22 (Model Business

$-F LR ERBLPE
o4 BRER AR

Bt F Aare p ko FREE R LR E N FEF ST bde
2 RFE T3 T £ 2412 ) (Business JudgementRule) %7 - @it » & F
& A%7 & 5 B % ¥4 — [Duties of Skill, Care and Diligence ; 12 % " Duties of Good

Faith and Loyalty | 1%

192 See Davies & Worthington, supra note 189, at 463; THE COMPANY LAW REVIEW STEERING GROUP,
MODERN COMPANY LAW FOR A COMPETITIVE ECONOMY FINAL REPORT VOLUME 1, 343-55 (2001).

193 Davies & Worthington, supra note 189, at 463-65.

194 Cyril Moscow, Michigan or Delaware Incorporation, 42(4) WAYNE L. REV. 1897, 1902-05 (1996).
195 E. Norman Veasey, On Corporate Codification: A Historical Peek at the Model Business Corporation
Act and the American Law Institute Principles through the Delaware Lens, 74(1) LAW & CONTEMP.
PROBS. 95, 96-98 (2011).

1% MoDEL BUS. CORP. ACT § 8.30 (2016).

7 8 mge > 5003 1850 F 1820 -

198 k2> d FEBRDAEUFERZEANL L2 RF %A 5 DutyofCare ;22 T Duty of Loyalty |

See EDWARD P. WELCH, ANDREW J. TUREZYN & ROBERT S. SAUNDERS, FOLK ON THE DELAWARE
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% = P Duties of Good Faith and Loyalty
AEBEFTTEEED ko BRE P2 FTETE I LA B AL o S &

G300 AMABFERFA 4 SCHRRAEM @ F L L2 HANR A A
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BRI FE 2006 #1208 f 0 &% 10 A HE 2 R AR T EF - KRG

( General Duties of Directors ) » # @ % 171 3] % 177 if 47 7T

bt
o0
Dy
e
(ﬂ

P\ ,;Li,,203 :

¥ - B Sec. 171 Duty to act with powers

AE R E R REG D P RAL L2 BF RS P R0 LT FT

GENERAL CORPORATION LAW 113-14 (2014 ed.).

199 ¥ 5o s 4B 1850 F 9«

200 T ista, supra note 188, at 92-93; Welch et al., supra note 198, at 480.

W1 & sade s T H3 185 0 F 10 ; Welch et al., supra note 198, at 485-86.

202 Welch et al., supra note 198, at 486.

203 The Companies Act 2006, c. 46, §§ 171-177.

200 e g %
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Pge s A A Mg (1) A1 FREFFN(2) F T RERT ERETTEER

%= B Sec. 172 Duty to promote the success of the company
/;*( A#};‘]ﬁ'if@;u F}#;ﬂ;‘ll g;\q:é7-"\‘,i(,!—r’\iaﬁz;\_,\gﬂ;’k’

PR Y EAM T F1 5207 iR @t § K447 0 T Duty of Good

IS

Faith )0 2 @ tm S 2GR RIZTE T 2P s pa jmyg s o

SR LI A HB . T ARAIER O EBT O P ETF T

A director of a company must—

(a) act in accordance with the company's constitution, and

(b) only exercise powers for the purposes for which they are conferred.
205 Lista, supra note 188, at 78-79.

206 Welch et al., supra note 198, at 488-92.

07 jxe p 4o

(1) A director of a company must act in the way he considers, in good faith, would be most likely to
promote the success of the company for the benefit of its members as a whole, and in doing so have
regard (amongst other matters) to—

(a) the likely consequences of any decision in the long term,

(b) the interests of the company's employees,

(c) the need to foster the company's business relationships with suppliers, customers and others,

(d) the impact of the company's operations on the community and the environment,

(e) the desirability of the company maintaining a reputation for high standards of business conduct, and
(f) the need to act fairly as between members of the company.

(2) Where or to the extent that the purposes of the company consist of or include purposes other than the
benefit of its members, subsection (1) has effect as if the reference to promoting the success of the
company for the benefit of its members were to achieving those purposes.

(3) The duty imposed by this section has effect subject to any enactment or rule of law requiring directors,
in certain circumstances, to consider or act in the interests of creditors of the company.

208 Welch et al., supra note 198, at 128; Davies & Worthington, supra note 189 , at 465-67.
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¥ = P Sec. 173 Duty to exercise independent judgement
AFEEROFEE M AR P 2 HERIAR 2B 2P H

EE OGN T AP At RiERI Y B d F 43¢ 0 T Not to Fetter

Discretion | 2. & 210

¥ = P Sec. 174 Duty to exercise reasonable care, skill and diligence

REREE BT LA LR BARA Y L PR ER 4

—x

3

£ 1 4o 2

i

i %% B 1 % ¢h T Duty of Care, Skill and Diligence ; 2 o @ 3 B &
FAFEG KAt o dom rit o PR B E E R PR ST > R

R EBRERE, EEgEALAEN A RE O R T ELBAGA S HRE

%I P Sec. 175 Duty to avoid conflict of interest

ET AP Fer 22 PIE BR R 0 RIS LR R
#

HEW O EEFEEAM LR fRF R R LA E PR BT Rplt &

209 ]f,/dz;Q)%,Q'; :

(1) A director of a company must exercise independent judgment.

(2) This duty is not infringed by his acting—

(a) in accordance with an agreement duly entered into by the company that restricts the future exercise
of discretion by its directors, or

(b) in a way authorised by the company's constitution.

210 Lista, supra note 188, at 90.

T R

(1) A director of a company must exercise reasonable care, skill and diligence.

(2) This means the care, skill and diligence that would be exercised by a reasonably diligent person
with—

(a) the general knowledge, skill and experience that may reasonably be expected of a person carrying out
the functions carried out by the director in relation to the company, and

(b) the general knowledge, skill and experience that the director has.

212 Lista, supra note 188, at 94-97.
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¥ 2 P Sec. 176 Duty not to accept benefits from third parties

»?\_

ELHIE RS T B 3 AR TR kp B2 e F 25

M g e WIRIE 185 15
W pe b
(1) A director of a company must avoid a situation in which he has, or can have, a direct or indirect
interest that conflicts, or possibly may conflict, with the interests of the company.

(2) This applies in particular to the exploitation of any property, information or opportunity (and it is
immaterial whether the company could take advantage of the property, information or opportunity).

(3) This duty does not apply to a conflict of interest arising in relation to a transaction or arrangement
with the company.

(4) This duty is not infringed—

(a)if the situation cannot reasonably be regarded as likely to give rise to a conflict of interest; or

(b)if the matter has been authorised by the directors.

(5) Authorisation may be given by the directors—

(a) where the company is a private company and nothing in the company's constitution invalidates such
authorisation, by the matter being proposed to and authorised by the directors; or

(b) where the company is a public company and its constitution includes provision enabling the directors
to authorise the matter, by the matter being proposed to and authorised by them in accordance with the
constitution.

(6) The authorisation is effective only if—

(a) any requirement as to the quorum at the meeting at which the matter is considered is met without
counting the director in question or any other interested director, and

(b) the matter was agreed to without their voting or would have been agreed to if their votes had not been
counted.

(7) Any reference in this section to a conflict of interest includes a conflict of interest and duty and a
conflict of duties.

245 o me 4o
Duty not to accept benefits from third parties

(1) A director of a company must not accept a benefit from a third party conferred by reason of—

(a) his being a director, or
56

d0i:10.6342/NTU201901260



X H =23 JIF GREE 24 A kg F B F 01 7 L fIE 2R
Bk 2 - 26
% = P Sec. 177 Duty to declare interest in proposed transaction or

arrangement
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(b) his doing (or not doing) anything as director.
(2) A “third party” means a person other than the company, an associated body corporate or a person
acting on behalf of the company or an associated body corporate.
(3) Benefits received by a director from a person by whom his services (as a director or otherwise) are
provided to the company are not regarded as conferred by a third party.
(4) This duty is not infringed if the acceptance of the benefit cannot reasonably be regarded as likely to
give rise to a conflict of interest.
(5) Any reference in this section to a conflict of interest includes a conflict of interest and duty and a
conflict of duties.
216 1 ista, supra note 188, at 99.
A7 jx e pv Lo
Duty to declare interest in proposed transaction or arrangement
(1) If a director of a company is in any way, directly or indirectly, interested in a proposed transaction or
arrangement with the company, he must declare the nature and extent of that interest to the other directors.
(2) The declaration may (but need not) be made—
(a) at a meeting of the directors, or
(b) by notice to the directors in accordance with—

(i) section 184 (notice in writing), or

(i1) section 185 (general notice).
(3) If a declaration of interest under this section proves to be, or becomes, inaccurate or incomplete, a
further declaration must be made.
(4) Any declaration required by this section must be made before the company enters into the transaction
or arrangement.
(5) This section does not require a declaration of an interest of which the director is not aware or where
the director is not aware of the transaction or arrangement in question. For this purpose a director is

treated as being aware of matters of which he ought reasonably to be aware.
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(6) A director need not declare an interest—
(a) if it cannot reasonably be regarded as likely to give rise to a conflict of interest;
(b) if, or to the extent that, the other directors are already aware of it (and for this purpose the other
directors are treated as aware of anything of which they ought reasonably to be aware); or
(c) if, or to the extent that, it concerns terms of his service contract that have been or are to be
considered—

(i) by a meeting of the directors, or

(i1) by a committee of the directors appointed for the purpose under the company's constitution.

28 2P % 8iF% 3543 § % (Shadow Director) o » 27 f F 4 2 =R > *REHEL R

B LAROFE N SRS EE A BIFELAFF A0 0 A A2 DA b U o
M5+ F32 M55 08 R (2012) (ABE27 27 —FF Te 285 %1 (9
JEFERIEF) FEFLF AL ) (P L2 FRE) 204 -
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244 The Companies Act 2006 § 172(3).

25 Andrew Keay, The Shifting of Directors’ Duties in the Vicinity of Insolvency, 24 (2) INTL. INSOLVENCY
R. 140, 151 (2015).

246 Andrew Keay, Formulating a Framework for Directors' Duties to Creditors: An Entity Maximisation
Approach, 64(3) CAMBRIDGE L. J. 614, 614 (2005).

247 Andrew Keay, The Director's Duty to Take into Account the Interests of Company Creditors: When
Is It Triggered, 25(2) MELB. U. L. REV. 315, 339 (2001).

28 See e.g. Simons v. Cogan, 549 A.2d 300, 304 (Del. 1988); Lorenz v. CSX Corp., 1 F.3d 1406,1417
(3d Cir. 1993); U.S. v. Jolly, 102 F.3d 46, 48 (2d Cir. 1996); Metropolitan Life Ins. Co. v. RIR Nabisco,
Inc., 716 F. Supp. 1504, 1524-25 (S.D.N.Y. 1989).

29 See e.g. Davis v. Woolf, 147 F.2d 629, 633 (4th Cir. 1945); Geyer v. Ingersoll Publications Co., 621
A.2d 784, 787 (Del. Ch. 1992); Federal Deposit Ins. Corp. v. Sea Pines Co., 692 F.2d 973, 976-77 (4th
Cir. 1982); In re Ben Franklin Retail Stores, Inc., 25 B.R. 646, 653 (Bkrtcy. N. D. I11. 1998).

250 See ANDREW KEAY, COMPANY DIRECTORS’ RESPONSIBILITIES TO CREDITORS 162-73 (2006).
64

d0i:10.6342/NTU201901260



F2F SFMBABRFITLFARLHESR

FroeffeghF100F~ " 22 ur FTALGE > FF 72 5
MR RES - L EREY -8 ARSI IR TR T 0F AT A
FEEY NG REDAZEZRGFIFMOBE BRI S

AP FETERGE - LA L EAIA L L R R ECT Y AL A 2 AR

“r

‘“-‘H
i
)
‘3\\-
=
Wi

180% F Wit 80 W~ TR 20 F A5 L 20%4s F

WcSOF A WL 10 F A B EAFEHEE L I 10%HEF w4 180 F A

o

EAI120 F ~ 5 2 F 90% W v jc20F ~ » T4 40§ ~

FAATHN 2 P RMMATIE A T BERR S 3 o2 AR b5
B

3
W~
~
>;L "
T
fod]
W
>

%ﬁw?ki%%&ﬁwz@;%gwﬁ%Biﬁm;

55 AP v Aed i A B RFH TN L 00 F A P EHEER A

BLAZFE 25t FE 27MARTF 1105~ (305 ~2H* TABOF ~vcF 4 )
% 110x80%+80%20%=104

2108~ (308 +v 12180 F ) ¥4 2 » 27 M A
F~ (305 +w 4209 ) &2 @ FADFE E 5 210x10%+50x90%=66 § ~
B ygEAn T AR E L EEI FRAVREXH 100~ (27 F AT 1105
e AR 1009 ) FAEL o ATV XHES (2P FAEG 80 F ) s if f #cif
25 100%x80%+80x20%=96 ¥ = -

BOHERAA T OBEFECZL FEI GRATVIELXF 100 A (2T F AT 2108 );
FHAGRACT RN S0 FA (2P FAEG S0 F ) dkF HFH LGS

d0i:10.6342/NTU201901260



R dm 3 > S L5 AR AD L E A E A 2
Z8F AT BRI AP0 G272 gt 2R JIE2 B
FoE A T F A A SR e AN R e Rk A @2 2 F R AR

A% Bh'¢3 42 B2l FE@2 54 -
S RTVHE OB EDOIF R R P F A B F AN T R R
oM P LR 2R R AT T ARG GG ERAE 7 T
EN SR L
Yok PR BASRE

BEEAZJEEFRD EF L AP TAREMH MR 27T A
WER oIV RAL PERZY DFERR G LIV ERFEIRF £ Credit

Lyonnais % ® > -k %2 F WilliamT. Allen ] % — B 3K Gl = 2 473 FIELPF >

a

®
iéﬁé_k%?é‘]’%,gﬁ Fa}rg&i? #Bj/@r’{ LR
P Pt TELA 4%

%ﬁ’]#‘i:{’: /;fi"\)/ 3 "‘ ’/\258 °o ITE 3 Fj’; Allen = E ""rgﬂ ]/}IJ—; °

%
® s»»
[kt
M
2>M
R
o

42 EPT o Allen 2 F st

\W

100x10%+50%90%=55 & ~
25 g d AT ARFES AL I EE T AWLREMAL 0§ (2PFAT 10

P B 100 §~fas); FHL  BEZATEFHEFMAE (2P FTA80F ~ i 0 ifif
Far) o g b A A e Y E 5 10x80%+0x20%=8 § =
B AT O BEFEISLIEFEN VAT LRAMAL N0F A (2P FA2108 -

HiB 100 F it ); FHA HRELTEPREMAE (27 FTA S0 ~ 28 ifof
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%57 Credit Lyonnais Bank Nederland, N.V. v. Pathe Communications Corp., 17 DEL. J. CORP. L. 1099,
1155-56 (Del. Ch. 1991) [hereinafter Credit Lyonnais].

28 See e.g. Laura Lin, Shift of Fiduciary Duty upon Corporate Insolvency: Proper Scope of Directors'
Duty to Creditors, 46(6) VAND. L. REV. 1485 (1993); Keay, supra note 247; Stephen M. Bainbridge,
Much Ado about Little - Directors' Fiduciary Duties in the Vicinity of Insolvency, 1(2) J. BUS. & TECH.
L. 335 (2007); John A. I Pearce& Ilya A. Lipin, The Duties of Directors and Officers within the Fuzzy

Zone of Insolvency, 19(2) AM. BANKR. INST. L. REV. 361 (2011).
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%1 Credit Lyonnais, 17 DEL. J. CORP. L. 1099, 1156 (Del. Ch. 1991).
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262 Frederick Tung, New Death of Contract: Creeping Corporate Fiduciary Duties for Creditors, 57(4)
EMORY L. J. 809, 820-821 (2008); Douglas G. Baird & Thomas H. Jackson, Bargaining after the Fall
and the Contours of the Absolute Priority Rule, 55(3) U. CHL L. REV. 738, 774-75 (1988).

%3 Royce de R. Barondes, Fiduciary Duties of Officers and Directors of Distressed Corporations, 7(1)
GEO. MASON L. REV. 45, 49-51, 63 (1998); Keay, supra note 247, at 317-18.

264 Bainbridge, supra note 258, at 347; Richard M. Cieri & Michael J. Riela, Protecting Directors and
Officers of Corporations That are Insolvent or in the Zone or Vicinity of Insolvency: Important
Considerations, Practical Solutions, 2(2) DEPAUL BUS. & CoMM. L.J. 295, 300-01 (2004).

265 Wood v. Dummer, 30 F. Cas. 435, 439-40 (C.C.D. Me. 1824). J& < % “Stockholders have no right to
anything but the residuum of the capital stock, after payment of all the debts of the bank. The funds in
their hands, therefore, have an equity attached to them, in favour of the creditors, which it is against
conscience to resist.”

26 1d. at 436.
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F-0F ¥R

* % & % Credit Lyonnais Bank ( 2 & f§ # Credit 427 ) % MGM-Pathe
Communications Co.( ™ * # f MGM ) 2 MGM 2 # 2 & Pathe Communications

Corp. (1T f§#H PCC) 2 % £ * o Credit 41{7 2. ff X I] MGM + 384 3L (> e

7
“~

el

#1990 # pF MGM @ 314752 48 » 8 A kR B » BREL A 2 5 7
LA B AR > Credit 4245 4 £ 4p4c > @ MGM A3t4ty £ sl A 38 > & Credit

sts

47 MGM hE F P 370 - > T2 P00k (1T §AEERR ) &Y 5
¥_Giancarlo Parretti (453 MGM 98.5% % # cnp 4155 L ) g CEO 2 E ¥ §
AR o FeF Credit 41{74p - = AlanLadd 4% = ¥ &2 MGM %4% - 5 7 F2 512
% 7c4 > Credit 4177 ¥ Parretti 4 55— B & 4 2223 % » % Parretti 73 MGM

2 PCC 2 4541 5324 d Credit 43{7 {7 1 & ;-4 » 1) T_Credit 437 7 11 3% 4%

%7 Stephen R. McDonnell, Geyer v. Ingersoll Publications Co.: Insolvency Shifis Directors' Burden from
Shareholders to Creditors, 19(1) DEL. J. CORP. L. 177, 186-87 (1994).

%68 Anil Hargovan & Timothy M. Todd, Financial Twilight Re-Appraisal: Ending the Judicially Created
Quagmire of Fiduciary Duties to Creditors, 78(2) U. PITT. L. REV. 135, 150-62 (2016); Keay, supra note
247, at 317.

%9 A% E 9 %45 Credit Lyonnais, 17 DEL.J. CORP. L. 1099, 1103-37 (Del. Ch. 1991).
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20 Hargovan & Todd, supra note 268, at 144.

271 Credit Lyonnais, 17 DEL. J. CORP. L. 1099, 1151-56 (Del. Ch. 1991).

22 Id at 1157. P F R < 5 “But the MGM board or its executive committee had an obligation to the
community of interest that sustained the corporation, to exercise judgment in an informed, good faith

effort to maximize the corporation's long-term wealth creating capacity.”
70

d0i:10.6342/NTU201901260



Wtk BAE R o Allen FF R AT - B Y A T NP B ARYYE
P EE A EEEFIRR G F PRI A HER LT [ FEe R
éiﬂ%ﬂﬁrﬂ%&%&%ﬁj%ﬁ%%i*AMn%?j&&&ﬁﬁiWﬂ

oo d a2 2% b WP AA RS 27 v~ FiE Aol

PHLARIRGE Ak A THARG B IE T REHEFRA LY A
MEBAr A TAEd R TR RABERFLEOEE F o BRI TR
S PEET o ik 2 Allen i T E A - HmP ) THARS |

P FARR R R BRI WG

o1
Wi

FHOTHAGRERLT ABL A YR AP RLARAGE LT
FTEIPEAFLPER L h § R REHE A 3 B RILL 5L
Pl A 5o AR R P S IR T B T WO iR 6
FAOFFFREN (I FEEEI A KA 2 S AT AL FR
ELHFRLF L ANT AT TR SRR F B
BhYG R AL AHBEEA AR FEAAIET T FEPT T

P

MEF oA RSP H AL if#%;éfﬁ,%&ﬁé%#ggfﬁrﬁia‘;u’é,Eig

LA R A l% i S m%}kg m A ;}'J"Q? NP8,

I

23 Id at 1155. ¢“ B R < 5 “At least where a corporation is operating in the vicinity of insolvency, a
board of directors is not merely the agent of the residue risk bearers, but owes its duty to the corporate
enterprise.”

274 E. Norman Veasey & Christine T. Di Guglielmo, What Happened in Delaware Corporate Law and
Governance from 1992-2004 - A Retrospective on Some Key Developments, 153(5) U. PA. L. REV. 1399,
1429 (2005); Lin, supra note 258 , at 1512.

275 Rutheford B. Jr. Campbell & Christopher W. Frost, Managers' Fiduciary Duties in Financially
Distressed Corporations: Chaos in Delaware (and Elsewhere), 32(3) J. CORP. L. 491, 521 (2007).

276 Hargovan & Todd, supra note 268, at 159.

21 14

2’8 Sahyan, supra note 19, at 195; Bryan Anderson, Gheewalla and Insolvency: Creating Greater
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Certainty for Directors of Distressed Companies, 11(4) U. PA. J. Bus. L. 1031, 1043 (2009).

219 Zipora Cohen, Directors' Negligence Liability to Creditors: A Comparative and Critical View, 26(2)
J. Corp. L. 351, 378-79 (2001).

280 pp > pL dptR2 30 4 232 Edward 1. Altman, Financial Ratios, Discriminant Analysis and the
Prediction of Corporate Bankruptcy, 23(4) THE JOURNAL OF FINANCE 589 (1968); Edward 1. Altman,
Predicting Financial Distress of Companies. Revisiting the Z-Score and ZETA® Models, in HANDBOOK
OF RESEARCH METHODS AND APPLICATIONS IN EMPIRICAL FINANCE 428 (Adrian R. Bell et al. eds., 2013).
28 Jon D. McLaughlin, The Uncertain Timing of Directors' Shifting Fiduciary Duties in the Zone of
Insolvency: Using Altman's Z-Score to Synchronize the Watches of Courts, Directors, Creditors, and
Shareholders, 31(1) HAMLINE L. REV. 145, 176-180 (2008).

282 Id. at 186; Pearce, supra note 258, at 393.

283 McLaughlin, supra note 281, at 191-94.
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# i Credit Lyonnais % § T B3t & F & F P07 m e > F#t Geyer
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B4 K& E 9 &4 p Geyer v. Ingersoll Publications Co., 621 A.2d 784, 786 (Del. Ch. 1992).

285 McDonnell, supra note 267, at 177-78.
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286 Cohen, supra note 279, at 378.

287 McDonnell, supra note 267, at 180.

28 Geyer v. Ingersoll Publications Co., 621 A.2d 784, 787-88 (Del. Ch. 1992).
29 Id. at 789-90.

290 Id. at 793-94.

251 McDonnell, supra note 267, at 210.

292

©

Anderson, supra note 278, at 1041.
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Salkind 2800 & % & -
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PRG #2004 #423# NCT M2 HEFF 2 GBA S HA L LA IML 5 - >
PRG 1 3% NCT @ S5 kar FAAG O R 21 V2 RBERAEI V2P
/# (Delaware General Corporation Law ) % 291 i% st & # I 4 (Receiver) ;
%= > NCT ehE £ 22538 X b it 2? Salkind 2. FFenZ g F ¥ 20 2 cn § £5% -

PRG i 34 ** NCT @ kar FH 486 eniFa; » 27 1588 #£35% (Direct

298 4. at 1041-42.
294 Id. at 1046.
25 K& F 49 &4 p Production Resources Group v. NCT Group, Inc., 863 A.2d 772, 774-75 (Del. Ch.

2004).
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Strine 2 F A r X249 F 72 B A > 30537 5 L f2¥> Credit Lyonnais

AR EENER 0 om Lk kenE F ¥ F 0 CreditLyonnais % 4 3 & F &%

d a3 7 > 4 A F BF &F% o Strine ;2 F % & Credit Lyonnais

PR GFF 005 Allen 2 F R NTH A FROME > TG B HIFRF

PR RB LA S RPN RARE LR - R iRk
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301 71d. at 792.
302 1d. at 792.
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$ i 2006 # Gheewalla 3 —PAREFEA RLLFEDEF HHLER
- R H®
* % & 2 North American Catholic Educational Programming Found., Inc. (12
T - NACEPF) 5 - B4 B M3 pasma 27 » 12 2000 & 2 #
BFH oo 7 g B B R (ITFS Spectrum Development Alliance ™2 & FL B
B R AR v bl FOASE T R T g LT A B o AR
Rob Gheewalla % = % p|#&_ - @ Clearwire Holdings, Inc. ( ™ ™ # #- Clearwire ) =
Peng ¥ oo fa% = L3 % 44 Clearwire - T £ % /& Goldman Sachs & Co.*74p
/% > Goldman Sachs & Co. ¥t Clearwire £ 7 #3414 o
Clearwire >+ 2001 & 3 * 228 p? & 377 — B 53k > Clearwire #-% B P = R
ARE2400 5 2 A2 M1 o B F R VT AR B BT - 42002 £ P
Worldcom ¥ i# 3¢ &% B3 #-5 237 § & VT A H A AR > Clearwire ¥
BEE AR E R AR RBE 2RI o {8 Clearwire _,Fi”f’l
NACEPF z ¢t cher 7 353 = frf2 » NACEPF = 5 B P W5 et § - 2003 & 10
? pF o Clearwire M3k iR FléE @ 2 £ -0 F > Flm &2 HWFEEFER
NACEPF i 3 (1) #4 Gheewalla % % 123v 402 = /& ;?;an NACEPF % 375
% > (2) Clearwire © 5 Kar £ 17 i & bl A 5% > ¥4 4§ 4 4 7 NACEPF
fF8F & 2 Clearwire 2 & ¥ 5 R &2 P &2 5 F % f & pr4F 4 03
SFPMA > P EE PR Clearwire 5§45 5 & " U H A AR 2 1 > 7 43

7 & Goldman Sachs & Co.#% § 4% 7 Clearwire » (3) & ¥ 1 # Clearwire # & §

308 Sahyan, supra note 19, at 190-194.
07 A% ¥4 &4-p N. Am. Catholic Educ. Programming Found., Inc. v. Gheewalla, 930 A.2d 92, 93-

96 (Del. 2007).
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Gheewalla % % |3 52 NACEPF & #t 42 2 &3 g ] > * 50 5 ] R 4
P RN RS R L AP Ak -

$oF PREEARALLYEBEF FRLRR

AIGAF AR N - B Y A4 0 R E 2 RS v NACEPF
1% 423525 3 % Gheewalla % 4 i3 F 29 & 7002 385080 A A2l vd 82 1 Yk
BaERAFR YR ¥ L F A SINACEPF T & $ 8 F A0 &m0 g f) -
* 2742 & b % Production Resources % 8 f# » 34 4 e Holland 72 | { i&

- HEF A RAL T RIAEF FR R AP A o Holland 2 F 3P 44X ¥

R B AL ERBERILLF RIFERRA 2R FSRRA 5T
BEZNESA TR G EEI B AR R TENRA P E L2 p AR
i Production Resources % cighit » 325 ¥ % e " 5 A F AP |

FAHFARA T AR AR A 4ot £ o dole 2 P AR ¥ B L F S

e

AR AL - B S R R R ARBPRAREIE A F O T A A F P

L3 At P EE

[«
)
o
FTIS
i
3
>~
3:&
X
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3
>‘1
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T IL MR R AT F-REFFHEaA P B A4 &
EPEP A TR I FTEPRZFFH PN ERAZLT AR BBt T

308 North American Catholic Educational Programming Foundation, Inc. v. Gheewalla, 2006 WL
2588971 (Del. 2006).

309 North American Catholic Educational Programming Foundation, Inc. v. Gheewalla, 930 A.2d 92, 99
(Del. 2007).

810 14 at 100-01.

311 Hargovan & Todd, supra note 268, at 144.
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EHET IHEFRACE AT SR AT H T R ERES ] FHE
@3- Holland 2 7 %} EF 3 LA AMHNEH/H R - EJ|L27 > A&

i
LA SR T Y R HE AT B BV MAIKHG R
A

PHAFE GRAHEFLIRLT RBEF DRIT AR AR G
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X VB REPE
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e
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312 N. Am. Catholic Educ. Programming Found., Inc. v. Gheewalla, 930 A.2d 92, 101 (Del. 2007). ¢
B R < % “When a solvent corporation is navigating in the zone of insolvency, the focus for Delaware
directors does not change: directors must continue to discharge their fiduciary duties to the corporation
and its shareholders by exercising their business judgment in the best interests of the corporation for the
benefit of its shareholder owners.”

313 Id. at 101-02.

314 Id. at 103.

315 Anderson, supra note 278, at 1037-40.
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%7 3% 2015 # Quadrantv.Vertin % — %A X7 HABFRFET 2N E#

F-p R
~ % & 4 % Quadrant Structured Products Company, Ltd. (% & f§ £
Quadrant ) » H 4% 3 # k4% % Athilon Capital Corp. (2™ #§ - Athilon) 2 {72
% Ak H AL Vertin £ 4 A2 Athilon 2. & ¥ ° Athilon 5§ & pfRir2 2
ok g g & %) % 4% (Credit Default Swaps ) 4p b 4724 12 & B 7 5>
1M Athilon #7H 7 hpTA L & B R ¥ 7Rk Athilon Az R H B
PR 15 348 4R 4o ey 38 B 0] (Operating Guideline ) {7 % » 4% P8 3 18 & pY » Athilon
WA E - LFEROER 2 AP iR REFI E KRR AR
(Suspension Event ) » = & g o {7 - *ARR 2 {438 (7 f2 40 F & o
2008 = ﬁﬁﬁ}%%}‘ﬁifé s R g R 3«'5—54'}% » ¥ = ¥ > Athilon 7 F] 5
B AL I APE T FAF AR BFE AR 65%0F A o e Athilon F5
»pAAR B2 {50 ¥ - 2 @ EBF & Associates (12 ™ f§ i EBF ) {zpE 7 Athilon #f
Bk TR S SRR 4 {8 a0 X @482 4 > EBF 45/% Vertin %
AEALBNFE g °
Quadrant 3% % Athilon = & A7k e S Rn~ 7 340 2 57 > 3B Athilon

2 FARME FERR AR EREERPERD B EICTEARR o & Vertin £ &

F /82011 EA2Frig 7 - i B - Athilon F A8 2 EBF 2 7 5 > bl4-¥ EBF 4%

\

@A GFH B EBF 2+ 27 537§ 8% PRIEE ) - 22 % Athilon 2

PHFT R B R% G f3 EBF 24738 7 ¥ o Quadrant 2 5% Vertin ¥
F ¥ 0{7 5 A Athilon 833 5 "UhF A S EBF 2 I h'g  Lp 2 s fg L 2
f1F > » 8 & 24 Athilon = 7 g F &% o

Athilon 2 2 3 E PR3 s H ik mse X- R~ L 7200 > B H 2 f8v-

36 K% F 49 &44p Quadrant Structured Products Co. V. Vertin, 102 A.3d 155, 166-71(Del. 2014);

Quadrant Structured Products V. Vertin, 115 A.3d 535, 539-43 (Del. 2015).
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T Id. at 548, 562-63.
8 Id. at 552.
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2 Quadrant Structured Products Co. V. Vertin, 102 A.3d 155, 192 (Del. 2014).
3 Id. at 182-83.

4 Id. at 191.
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327 Anderson, supra note 278, at 1049; Tung, supra note 262, at 867-69; Hargovan & Todd, supra note
268, at 180.
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HAp R o BlAcfE X Y nBrE B A 23 Credit Lyonnais % el & i G124 0 |

\‘"

FRAES NG HERE 8 B E 2R RLERL TP b B e d
TR RIS P 2 S FS VSR LY - E Y T e & A
TR AL AR KRl LfE -

ki %\3%{;‘3?“ CEMNERAA T AR AR TRLA N AALE L EF
WL KB PP A M I A NG EFEEFEL o PR FRI .
TR RRUFASREIRCARERRT fRFEL R LR L D

%72 2 % (Wrongful Trading) + M3, $F 222 22 b FE2 22 T

b

FEA P EATELEENBAFE 0 7 ARG PR |7 i
EARE S AR LA 22 2 PA T R QPRI e R E

@ﬁﬁzN%&ﬁ%ﬂééﬁiﬁ?,ménéiW§%%gﬁ@mé§@mw
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329 Keay, supra note 250, at 172.

330 See e.g. Re MDA Investment Management Ltd [2004] EWHC 42 (Ch), para. 70; Gwyer v. London
Wharf (Limehouse) Ltd [2002] EWHC 2748 (Ch), para. 74; liquidator of West Mercia Safetywear Ltd v
Dodd (1988) 4 BCC 30, 33.

31 See e.g. Nicholson v. Permakraft (NZ) Ltd [1985] 1 NZLR 242 (CA), 249; Lion Nathan Ltd v Lee
(1997) 8 NZCLC 261, 382.

332 See e.g. Re New World Alliance Pty Ltd (1994) 122 ALR 531, 550; Spies v The Queen [2000] HCA
43, para. 94.

333 Keay, supra note 247, at 326.

BB ERAZAERTRENT AR

335 Keay, supra note 247, at 333.

336 Sabin Willett, Gheewalla and the Director's Dilemma, 64 BUS. LAW. 1087, 1087 (2009).

337 See generally Keay, supra note 247; Keay, supra note 246.
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% F Btk T 2523 Duty of Care » @ #_j&_Duty of Loyalty & & 2 b g A%

3% Hargovan & Todd, supra note 268, at 139-40; Keay, supra note 250, at 221.

339 Keay, supra note 250, at 222-23.

340 Keay, supra note 246, at 615-16.

341 See Hargovan & Todd, supra note 268, at 158; McLaughlin, supra note 281, at 155-60; Robert B.
Millner, Sally Neely & Michael H. Reed, Potential Liability for Deepening Insolvency and Breach of
Fiduciary Duty to Creditors, address at ABA Section of Litigation Annual Conference (April 11-14,
2007), at 6-16; Robert B. Millner, What Does It Mean for Directors of Financially Troubled Corporations
to Have Fiduciary Duties to Creditors, 9 J. BANKR. L. PRAC. 201, 210-16 (2000).

342 McLaughlin, supra note 281, at 156.
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343 Millner et al., supra note 341, at 7-8.

344 St. James Capital Corp. v. Pallet Recycling Associates of North America, Inc., 589 N.W.2d 511, 514
(Minn. Ct. App. 1999)

35 Id. at 516.

346 McLaughlin, supra note 281, at 157.

347 New York Credit Men's Adjustment Bureau v. Weiss, 110 N.E.2d 397, 399 (N.Y. 1953).

348 Id. at 398.

349 Millner, supra note 341, at 211.
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Id. at 212; McLaughlin, supra note 281, at 158.
Millner, supra note 133, at 211; McLaughlin, supra note 281, at 158.

In re Ben Franklin Retail Stores, Inc., 225 B.R. 646, 656 (Bankr. N.D. I11. 1998).

Millner et al., supra note 341, at 11.

McLaughlin, supra note 281, at 160.

Id. at 159.
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PER R g F e poR E Eenminpl g2 £ 1978 £ iE 2 pLA T 2
(Bankruptcy Reform Act of 1978 ) » 12 B 20k ‘s chph & 42 B A2 gk & % 2490, 4
PEEBAFERENE TR TF A (Liquidation) ¢ e

EFREHIR L F T A A A AR R AFE AR R R
BAGE R d > AR E RGN RS ApAT -
Fo&k FR-fHUFFaEsA L

IREFAEAT A DD MR R4 0 3200 F B 2 A (Liquidation > £
Winding Up ) #£2 > R 23t 1986 # gL & ;% (Insolvency Act 1986 » 17 T fL& Rk
AE )Mo RFEIBARE > A EUABDL N 2P L FEARS FY o ot E- R

TARFE > RRD FIMILRRFT AL BT E TR T HREEZ

438 HENRY CAMPBELL BLACK, A TREATISE ON THE LAW AND PRACTICE OF BANKRUPTCY 19-20 (3rd. ed.
2006).

4% DAVID L. BUCHBINDER & ROBERT J. COOPER, BASIC BANKRUPTCY LAW FOR PARALEGALS 11 (3rd.
ed.2014); David G. Epsteinetal. (¥ ) 5 £ &% () (2003) (Z ®WeL A2 ) ;¥—%"a‘ﬁ’; E 1>
MR ¢ WEE < B R

440 Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549 (to be codified at 11 U.S.C). s
BAREL A PN U > 3 5 RSB

41 11 U.S.C §§ 701-784 (2005).

442 Tnsolvency Act 1986, 1986 ¢ 45.
107

d0i:10.6342/NTU201901260



e P I F BRI E R 0 A HM AR R o 2P P R

7

F}-

LB B TR AL G e - RARR IR R e § b 0 P A

PR
Jory
o

B2 deg wpAiar ¥ L5 s o0 P g HiFhaRfaR S FRE L

FaA& FRLIFEHIATRAIARGE

BRACT B ARA B A AR hA B o F E R e F R e A B R TR

¥

1

SR G A E RS - AR LG A G FALRE o ke RE A F S F

LRBET Ao BANAR A IR A WA LA %2 P MR R 0

o

AP HE RN T ARG O F R ARG E R AR E L £ - TR

F AR L THELETARBRGFERA DT AN QERNERTL Y

(N
A
ERS
i
=
N
(2
e
i
l-‘-

PEREASDMIGRIR I E A PR G R
- @ 3 A R AIL R B AR D B A R P RJIZRLA AR R Sk

AFLARIRRSEAS o5 ARFE AR EL S o HRFH 4 7 AT

ERELAOPHRF RS > HFEFIRFLLEA A 184 Eum 2T A
BES FAB Ak R AP eEaE A FEGY EPRH 2 EF

EAEHEA S A FIF A ARE ZR A T

i
-
=
kS
M
Y
5
SEN
3 N
e
é)\«
>

g
g
p

WL IR pE I 2 15 1844 & 21 1856 & A WG A MFE 2R 2B

43 Keay, supra note 38, at 26; Davies & Worthington, supra note 189, at 1152.
444 Davies & Worthington, supra note 189, at 1152.

45 Keay, supra note 38, at 26.

46 14 at 13-14.

47 Joint Stock Companies Winding-Up Act 1844, 7 & 8 Vict. c. 111; Joint-Stock Companies Winding-
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P RFEHRY AR OB AR FFERA SO B A M A E
0o ARBEAZ A . SR G E R AR

MR & eF TR IR 1856 £ £ 7k > H ¢ fRAF B ek A R A
© 22 M9, ¥k ERiS 11985 # 2 P (Companies Act 1985) 450z » gt i 8
AR P ED DT ERPE R CATERBAZPATRN TR FERRZ
REIBIAZ? P ERODFFEHRT D BAZRFD ¥ b BRB
At

R SEH 0 1986 & g A LR (The Insolvency Rules 1986) %% » % i f#

e
[4

—n

[N

CERF R EATE %G A0 2016 £ LA R P (The Insolvency (England and
Wales) Rules 2016 ) B~k 2 453 o
Fo#% FEaAFI

EFRFERASIET A XD AFEF - PR B H AT S d RA S
EEBABEIFEA LR o HERMNLFEI IR A FER AP
et

Fe¥ - FREA T WREAR AP @ F AR DR SRR 2L PR
# % (Voluntary Winding Up )12 % 3 17 & ( Compulsory Winding Up # £_Winding
UpbytheCourt) e d *+ 3 Rx 2 12 @ pAaRkin® A 2 OG5 E 85 &b F i
A BLH AN POV AR S AEEE TN B D R AFE

CBAEEFE A A LRI E R AT RRAMEF ) TR E A

up Act 1848 ,11 & 12 Vict. C. 45.
448 Keay, supra note 38, at 15-18.
49 14 at 20-21.

450 Companies Act 1985, c.6.

41 Keay, supra note 38, at 25-27.

452 The Insolvency Rules 1986, No. 1925.

%3 The Insolvency (England and Wales) Rules 2016, No. 1024. 1™ % 4% 2 gL A 2P| 3545 00 37 -
454 HARRY RAJAK, COMPANY LIQUIDATIONS 185 (2nd ed. 2006).

45 Id. at 130.

[
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Airomd AN EFEAD FLED ABEROARET A At 2
CERFER AT AR G AR - B P FRUEEFNART PR
FEOFEF PR RT3 H AP RNL AL RAOTA > FHATEL
{iﬁ$$%’Qﬁvu%ﬁ%ﬁézmoag@%ﬁ*??é%igﬁ%%
(Members’ Voluntary Winding Up) ™ % § 4 * g fgi+ & (Creditors’ Voluntary
Winding Up) » @ if 8 A2 4p B35 5 2 @ 1B F B AR 5 400 B 5 2 1%
BA 2P AR HA A EF T AT RNZER T BP0
SPEEFEART > FTFE /B PE G F A4 2 B (Declaration
of Solvency ) = ¥ i {7 &k p Fif & B2, X APAFR R Ea omE D E A
5’”{@;@5!’%%&‘5&%5%%‘%&% FooRREETERDNEGFHRS EP SRS

SRR F R A RERR AP R GRE AP E A e E R R - &

456 Keay, supra note 38, at 29; Id. at 185.
47 Keay, supra note 38, at 30.
SR EARAY o FE A~ FE AT 4 (Contributory » 45 FRIELA TR IHFE Y 28
G AT i’g‘fé_%%i-i Lo FENP ’3;‘13\ » % Insolvency Act 1986 §§ 74,79 ) 2 L F £ 4 ¥ w2
Teia PR RAEF A AR R FRAIFEARY BREF 2B R

FARERIEFOERT AR /f?ﬁ'_zpi—% AR (TR 5@#‘1‘ BARS B o R TR 5. 41 7
AR FF R T F P /)??E'_/Fi—% AR ¢ AiE * o Insolvency Act 1986 § 112.
4% Insolvency Act 1986 § 84(1).
460 Tnsolvency Act 1986 § 86.
461 Rachel Richards & John Tribe, Members Voluntary Liquidations: Part 1: A Declaration of Under
Use?, 26(5) COMPANY LAWYER 132, 134 (2005).

PRGN LB AT ARRA D SE PR BP R FEEE AL ST MR
RAFERLE 128" SE8PL72 LR TN ;%f%jfﬁ Far (g IFra2414)-
FEFREELER TGN G GOERP > Mg 2P EHE 2T # o Insolvency Act 1986 § 89.

463 Insolvency Act 1986 § 90.
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of Creditors) %% j= & {4 g3k T kb e FEEFE A Ap cha A2 0
L i B AR Ry i EF iAo R FEL ERFRITFHF L E
PRIV A EEHREAS e 5 ob s A A §RY AT AR 2
%4 A ¢ (Liquidation Committee ) ¥Hi# % i 7 & /‘E‘"'Gg o
¥= P #HyFE

5 #1F 2 R Thdp 2 iS85 (Petition) 1720 & & 4 (Winding-Up Order ) -

~

PR FERR D ERITAAREZERY B RS A EEE BR
BAZRIEFFEGL 2% Z 0

(1) 2Pk & i 7 5 41 5 T

464 Tnsolvency Act 1986 §§ 95-96.

465 Tnsolvency Act 1986 §§ 91-94.

OO NP AFTEAREEN 14 AP LRS- AFRAER D AFHEAGRD T X LA
Py A G OB € R T3 e Insolvency Act 1986 § 98.

467 See Rajak, supra note 454, at 145.

468 Tnsolvency Act 1986 § 100.

W FELR VI RHAERRLIISAPAIFLAPERFRAEEIE > 2P TR
SRR R R A E R FEAR £ R ?%E&iﬁﬁ’?ﬂﬁﬁéﬁﬁkﬁﬁwﬁ
ARBEARM TN 0 U2 AR FLEZERURSGFELR § 101
The Insolvency (England and Wales) Rules 2016 1. 17.2-1
470 Insolvency Act 1986 § 122(1).

TLPEAARE P R AP T EBREARETARTE 0 2R 2RG A 0 7B ARG
AR AP eht S gl g § 4 (Official Receiver) i& 73 A48/ » # & 2 7 @45 ¥ 12f
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P e
BFREAZEIDLFELZ F R FRODTTRERT 5415 o See Rajak, supra note 454, at
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N2 % 761 i5eh b 2 (Trading Certificate ) (B 3% B 1X3R & eh &

(3) ggmwﬁgzagwwﬁﬁmﬂw%;%i%ﬁééméﬁ°
(4) 2P pF2de- EF ARy S Iy L6 & -

(5) 2f@gFAdFar.

Ne
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|
14
X

(6) % 2% 1A ixcn¥ypFiz b (Moratorium ) # FF 5 4 pr > & &)

[P o Sy 2

> p B ks (Voluntary Arrangement ) X 3| /E3F @ 22 F »

ﬁ\
P

ke
o

(7) Zmins 2 @58 £ 20 &2 (Justand Equitable)
%Q#IJ;FLE ﬁ»;—;—*g& FAPAELNFFFRAE DIMME S FIEY AP AT

PAEEAE ZAG F A2 TEY G4 4 (Contingent or Prospective Creditor )*"3-

3
2|
bt
o).,
l»Q‘ ~
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a‘\
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A
o

plFE G GRAE D RFE 2P EELHG

(Bona Fide Dispute ) » i# Fa il € EG M FH h 4> FlLFE2 R 2@ q
FAAL ke 00 20 MMM F R L RILT L AT L PRy

F2h o BREASLG 20 RH G OL S F amd 4

472 The Companies Act 2006 (Consequential Amendments, Transitional Provisions and Savings) Order
20009.

473 Insolvency Act 1986 § 124(1)(4)(5).

474 Keay, supra note 38, at 54; Rajak, supra note 454, at 154.

475 Insolvency Act 1986 § 125.

476 Rajak, supra note 454, at 172.

477 Taylors Industrial Flooring Ltd v. M&H Plant Hire (Manchester) Ltd, [1990] B.C.C. 44; Orion Media

Marketing v. Media Brook, [2002] 1 B.C.L.C. 184.
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(Insolvency Practitioner ) # iz 483

M8 2 BLA F TR A L Ot WAL A JR73 e (Insolvency Service ) 0 f F AJZ R 4 & ERLA 2
AL ﬁ%k B - Insolvency Act 1986 § 135; The Insolvency (England and Wales) Rules 2016 1. 7.33.
47 Insolvency Act 1986 § 129.
480 Tnsolvency Act 1986 § 136(2)(3).
R AHN A TR ERBHEFGFE A R B EFE AL RFE 128 P 2 R
fridl s FREAEGFENT A LT 2 B €3 - Insolvency Act 1986 § 136(5)(a)(b).
%82 Tnsolvency Act 1986 § 136(5)(c).
“83 Insolvency Act 1986 § 388(1)(a). F * #LA 1L A 7 L K2 FEH FH
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EFRAAZHRRT EERMZEIREL L WM EE  AIRTE Ha
( Department for Business, Innovation & Skills, BIS) » p 1986 # 1 k &2uv 2. &
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=

with Sanction) (2) & p G & ¢ % 53 wRAFE Y BEFT ST

)

¢ 2. 48 '3 ( Powers Exercisable Without Sanction in Voluntary Winding Up, with

Sanction in Winding Up by the Court) (3) # Jf/53F ¥ i (7@ 2. &' (Powers

Exercisable Without Sanction in any Winding Up ) > % #ci# 372 5357 » e 3
I f A -3 R DRI & Sl LI P e 2 487
ERE AR A R RS R R A TR A U]

BFV o BT VAN BB 2015 Ea AT L EE B S

( Small Business, Enterprise and Employment Act 2015 ) 3 it & AL & ;2 2> 3§

o

o B A FRAEEEEE e g Rl p RFE Y K g FRFT Y A

484 Tnsolvency Act 1986 §§ 390, 391.

485 DEPARTMENT FOR BUSINESS, INNOVATION & SKILLS, OVERSIGHT REGULATION AND MONITORING IN
THE INSOLVENCY PROFESSION, 2014, at 12-13, available at: https://www.gov.uk/government/publications
/insolvency-practitioner-regulation-oversight-and-monitoring-of-authorising-bodies.

486 Tnsolvency Act 1986 § 164.

87 Tnsolvency Act 1986 Sch. 4.

B mERBAEZ Y 165Q)3)E % 167 FRT > KA AT EREFTIEL S RLE 5 FIEA
FRFERFT A SRS FELR g (FRFELR G5 G g5 sflFEmu
AREREFELRE -

489 Small Business, Enterprise and Employment Act 2015, c. 26, § 120.

490 5 f € Bt # |k T o Insolvency Act 1986 § 165.
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491 Insolvency Act 1986 § 166.
oy FREARLFEAT AR IIT}#E M7 @ w2 F Bi o Insolvency Act 1986 § 167.
WP ER A EFEALBRE AL RS  NEL RFE AP TR | EFRE
FRTIER fFHAEE AL L —«iﬁﬁé? Tk 2848 29— ﬁiﬂ%’zi%i%iiﬁi%ﬁ A
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EREARRFEERHFEY 2P YR ARET O RAFRAS L
FEABATH S FR 2T MIF P (Statement of Affairs ) 4% " L AP 5
A Rl EREY CERAAZ{ R RFORAFEANL NPT A PR
Fo A A PYEEAMER 2 AT S RAFIEARE & AT

Tz dRd o in AR S AEPARR P € AAR 5 £ L3 IR (Prima Facie Evidence )

49, srEap L o
ROREHEEA L RRAAZ GO REEF SR IREDERETR
EBY L B PO BAA R FEARFART AL 2L AR e

$-p 2FHE (Public Examination)
SRR gl FORARREA s EREG R RSP EE A AW

BAPYET M A AR BATA Y BREN o v MO PR A -

>\_.
&
ey
S
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i

BFREAA R Yk A R SEERAAR Y 1126
R 2 2 P
AWK R T SR R SRR TS T e
YRR E A FERAPREAB CHN AR B AP Lkl
LT PR R TR S JIED 2B F F LR AR
S E S SRR DR S LIRS S L Sf £ LR

e s S0 .

4% Keay, supra note 38, at 770, 773-75.
4% Tnsolvency Act 1986 §§ 99, 131.
5 Insolvency Act 1986 § 132(1)(2).

" Insolvency Act 1986 § 235.
498

©

4

©

4

©

Keay, supra note 38, at 781.
° Re Seagull Manufacturing Co. Ltd (in liquidation), [1993] B.C.C. 241, at 245-46.

50 Keay, supra note 38, at 782, iFth ek R I FH AR A B2 E E A G pEe R > F &
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$=Pp 2B RE (Private Examination)
PR BTN E R AR A RPFORARFATEIE IR FE D

FARB 2 RAL e SRR 2 A AR R E AR R P R R

T i feehd x5 5508

Hf o @Azhz L5983 3 2B ARA g B T2 s T 0 0k T B
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FT
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%&@W%@r%%ﬁﬁé%ﬁ%wa%%%aﬂﬁﬁiiéﬁ

ENNE - R S LA o) o = U

FRERDLRAN A AAREEY 2@ pEe % 504 J£8 w B 4E - See Re Jeffery S.
Levitt Ltd, [1992] Ch. 457; Bishopsgate Investment Management Ltd. (In Provisional Liquidation) v.
Maxwell, [1993] Ch. 1.

501 Tnsolvency Act 1986 § 133(1)-(3).

502 Re Casterbridge Properties Ltd (in liquidation), [2002] B.C.C. 453.

503 In re Rolls Razor Ltd. [1968] 3 All E.R. 698, 700; In Re Arrows Ltd. (No. 4), [1993] Ch. 452, 457.
504 Tnsolvency Rules 2016 1. 12.21.

505 Tnsolvency Act 1986 § 236.

506 Rajak, supra note 454, at 328.

O Jd at333. &7 SEARAAEFHRG AT 2 PES ORI A B2 R ARIKARN A
74 10 42 31 > 51 343, o See Mark Stallworthy, Privilege Against Self-incrimination in Civil
Proceedings: How Far Does It Go?, 7(9) JOURNAL OF INTERNATIONAL BANKING LAW 378 (1992); Mark
Stallworthy, Inquiries into Company Dealings under Section 236 of the Insolvency Act 1986. Balancing

Conflicting Interests, 8(4) JOURNAL OF INTERNATIONAL BANKING LAW 139 (1993).
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WA REAN ZAERERE AT ERBAZHFEY AP YR
%-‘] ;‘: :P{_ ﬁjﬁﬁﬁlji_ﬁqﬁ .: :g%ﬁi ; —E’i’?‘ ‘/‘24:‘ 7\2 g ° ,f':,':i,’ggﬁrl —‘E:T ; KLEJ# au RS Fléb
ke oanrd 750 Ak RIERFESERE 2 | ERESDE L AT

EHRE YR A B A 1929 # o P T Eu b A LAEEA
THEOMRPEFERERTNRE EFRIAF IR FLEAEE F o

%ﬁﬁt%%%m°ﬁEWW@@w'ﬁiI’wﬁﬁﬁﬁé#ﬁé%%@{a

¥-F H~&E
RS ERFHILISANT LT F EA R FREAE Y 2132 AT
SAEFE o HiEp et AENEE A AR T RAEFRFIEL LA ER

NFEY 993 AT L ANEF E oL B MG LG RS

BB ARH A TIA AN R R TR e Mo A T RE AR

508 Insolvency Act 1986 §213 » £~ B~ &

(1) If in the course of the winding up of a company it appears that any business of the company has been
carried on with intent to defraud creditors of the company or creditors of any other person, or for any
fraudulent purpose, the following has effect.

(2) The court, on the application of the liquidator may declare that any persons who were knowingly
parties to the carrying on of the business in the manner above-mentioned are to be liable to make such
contributions (if any) to the company’s assets as the court thinks proper.

509 Keay, supra note 250, at 27-29.

510 Finch, supra note 20, at 697.

11 Keay, supra note 250, at 32.
512 Finch, supra note 20, at 696; Id. at 27.
513 Companies Act 2006 § 993.

514 R. v Smith (Wallace Duncan) (No.1), [1996] 2 Cr. App. R. 1.
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Falifet > Beff2 S3vd T o RRFEIENEFE) TEEFER
BoifRfAR g WA XA LR AW E AR 2R iR 75
WD TR TR F o Gl E R A F A R0 K F P ¥

PR V- BREICFHARMF L BT H2 R olf o R E I3 o 4e

TR RER S b LR BT LT ] E R RSP

(Intent to Defraud and Fraudulent Purpose ) o #& ;2 Fu 303580 3 L 5 2- Pl

LREP gt > 3L RPRE > F- 0 H3F E A 2B i (State of

Mind) 2 24> & F 2 2 A RAFX LT U PHERTFFLETE 25 -

515 Re Gerald Cooper Chemicals Ltd (in liquidation), [1979] Ch. 262, 268; Banque Arabe Internationale
D'Investissement SA v. Morris, [2002] B.C.C. 407, 412, 414.

516 Keay, supra note 250, at 34.

517 See R. v Smith (Wallace Duncan) (No.1), [1996] 2 Cr. App. R. 1; Re Sarflax Ltd, [1979] 1 Ch. 592.

518 Keay, supra note 250, at 41-45.

519 7

S0 ¥ e (2008) (HEFT LT RAHLPRBLAZF E— 27 5 IR Pe ) (R
R BEZELRE) 3T E 1 0 F 144 ; See Re William C Leitch Bros Ltd, [1932]2 Ch. 71; Re

Patrick and Lyon Ltd, [1933] Ch. 786.
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%2l Keay, supra note 250, at 53.

2 See Id. at 54-63.
523 ‘ﬁ oo o e $hiE 5200 F 143-44 -

5!

N

524 Rajak, supra note 454, at 310.
5

N

5 See Morphitis v. Bernasconi, [2002] EWCA Civ 289.

5% Keay, supra note 250, at 47.
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BT A F R REREA S P S JIT AT FEGRS AR

WIRe R 12 A2 FELFHFREA - & 1986 £ # RALA 2 4> & WALE

527 Insolvency Act 1986 § 214 » £~ < &

(1) Subject to subsection (3) below, if in the course of the winding up of a company it appears that
subsection (2) of this section applies in relation to a person who is or has been a director of the company,
the court, on the application of the liquidator, may declare that that person is to be liable to make such
contribution (if any) to the company’s assets as the court thinks proper.

(2) This subsection applies in relation to a person if—

(a) the company has gone into insolvent liquidation,

(b) at some time before the commencement of the winding up of the company, that person knew or ought
to have concluded that there was no reasonable prospect that the company would avoid going into
insolvent liquidation, and

(c) that person was a director of the company at that time; but the court shall not make a declaration
under this section in any case where the time mentioned in paragraph (b) above was before 28th April
1986.

(3) The court shall not make a declaration under this section with respect to any person if it is satisfied
that after the condition specified in subsection (2)(b) was first satisfied in relation to him that person took
every step with a view to minimising the potential loss to the company’s creditors as (assuming him to
have known that there was no reasonable prospect that the company would avoid going into insolvent
liquidation) he ought to have taken.

(4) For the purposes of subsections (2) and (3), the facts which a director of a company ought to know
or ascertain, the conclusions which he ought to reach and the steps which he ought to take are those
which would be known or ascertained, or reached or taken, by a reasonably diligent person having both—
(a) the general knowledge, skill and experience that may reasonably be expected of a person carrying out
the same functions as are carried out by that director in relation to the company, and

(b) the general knowledge, skill and experience that that director has.

(5) The reference in subsection (4) to the functions carried out in relation to a company by a director of
the company includes any functions which he does not carry out but which have been entrusted to him.
(6) For the purposes of this section a company goes into insolvent liquidation if it goes into liquidation
at a time when its assets are insufficient for the payment of its debts and other liabilities and the expenses
of the winding up.

(7) In this section “director” includes a shadow director.

(8) This section is without prejudice to section 213.
121

d0i:10.6342/NTU201901260



RPPGFE AP T AR R e
EHHER R TER L ERPERDEL 0 e N ER LR SR

PoBT ERANEFEILT R R AT F E o E R LG B P RS

LR 6 FIPIRTRIENEE DL T

N
ey
~

a1

)

@
o

FRAAFRHAR GRE TR AR EF R L RED Y B
WFEET AR AL A AR P R ED D AR b o
LR R LR RER E T F E RN £ AR LR

ERASTR IR LT R AT TF F Aok v 7 5 -

EoAEREREEFLARIEPIELL A LRFIFHLIANTFTEE- 2

o
s
ok
=
{w,
e
o
_j
N

7

PR T AR E R A E F ES e vk 22 b 8

IS FFEATREHET RS Bf .

N
W
pas
o
{w.
hpa)
\9‘_

RN EEEY F R F ERS P M T A A
EREF LT S FIEEFE A HFLFRECFHF I H L T F 0T a5
DEAFCTMHMBRRFTEJZESGREA AR A1 pF

AR BJIE - RIGAFAT T G R P B E R TR I T F A 2

FE e G LA E BN F E FHG L e 5

528 INSOLVENCY LAW REVIEW COMMITTEE, REPORT OF THE REVIEW COMMITTEE ON INSOLVENCY LAW
AND PRACTICE, 1982, Cmnd 8558, at para. 1776-1780.

52 Id. at para. 1777, 1782-83.

530 Keay, supra note 250, at 74-75.

581 Jd. at 26.

532 Insolvency Act 1986 § 214(8).

533 i e » 7 3 520 0 F 93-94 ¢

@

53 Keay, supra note 250, at 76-77.

535 Re Purpoint Ltd., [1991] B.C.C. 121, 129.
122

d0i:10.6342/NTU201901260



- P f#.éi.tfi
- ~fTEAN

FALAFLAM s AV REA Y 2E T2
AP NF L AR EFS 2 EHNEFEHNEE 2
AR TP AT B0 75 AP
SN2 PERINAA IS ZFERE

Vo BEELOPE G FEE T AL
HRE P AR T T o I3 TS P 2
RENEAHNEFTAL RLAHNL R FELR 2R
ag@;w%ﬁﬁw$ux'?ﬁ@ el B A ]

*¥13p ’ iR

A

b

I

BEap R

® ph

FHUE - R A G

R g A ® #

AR R
FREBY A

A 3 E er A AR RFERA

N
o

Ne
S

» iR

L

Jul
G
g

[ Sag EL/

53 Insolvency Act 1986 § 214(2)(c). H # & % 2 B 73 (7

jf{f?- }i*"?;ﬁ?%,vv‘,/\‘ﬂtgrg;ﬁ?&ﬁ

FE
FRAA LR § R AL Rk v b AL
537 Insolvency Act 1986 § 214(7).

58 i 5o s ¥ 4BIE 520 F 98-99 o

5% Insolvency Act 1986 § 214(2)(a).

A TR

3
EL

o

3

540 Keay, supra note 250, at 86.

s
el ?”T

ASSG,;L{%

-

PN A

4

s =

3 51537 s

-

4 z
X m

7z ®

-i
EES
av
y
>‘
i
>
=y
o
==
&
S
/f“

Ao B EFAL [P

PF A i » o

lﬂ\\‘g

m«

FaRMA LR vk

2B ek PFEL % P&

EAERS T 3

0
eI
H+

) En &t—h,g(;g?
R PER BRI o

~

%1 Byblos Bank S.A.L. v. Al-Khudhairy, [1986] 2 B.C.C. 99549, 99562.

542 Insolvency Act 1986 § 214(2)(b).
123

d0i:10.6342/NTU201901260



PR E L AR B B R

.\3

|
Eet
=1
"}3\
N
=)
)

Fal

HIHA R 2 E 0 2 ER AN EERE G i R
Eapd EEARE A2 ?%%9%—%ﬁﬁ§iﬁﬁi&$$ﬂﬂﬁﬁi
FoorE s R % LRI R I E T B A TR G shava s B & sk

ﬁ@iﬂﬁﬂﬁﬂ%ﬁ$ﬂff%ﬁiz@ﬁiﬁJWO
L

Skill and Diligence | ch& & > %2006 # FR 22213 1 -89 HpP 2 Lo &
ReLtgd2v 22 pAa s pgdiniEmb it JE 2 HFF LA
Gz & R

Yoo gEHFEFEC %«e;xz,_}fgr&g?;w*g IPpEWLE A @ AER az%g_—gj,

S

T E PR i#’irﬁ-‘ﬁéﬂ\ﬁxl‘«mﬁ Fom A H A G RAERILE A @R

“’l
i

R T E E (oA FEFF AR Gl F A ZETAE T

S|

PATA2 B % SE T M EARD FE G ARM AT 2 B F o 5 M0

d 2 EREERUPIE RO EROGER FEY G E F g R
FEXEFES2EERNRELF AL T RPEP oS8T @A o0 P~ 2
32 B0 et prgben2|ieg 0 D HEF L o BT RSP

FRILF L IATEANREr LHF R LG RAA 0 FIFLELEEAR
*

53 Finch, supra note 20, at 699; Rajak, supra note 454, at 310-11.
54 Insolvency Act 1986 § 214(4).

S5 5o s 3 4H3E 5200 F 105

546 Re D'Jan of London Ltd, [1993] B.C.C. 646, 648.

547 Re Brian D Pierson (Contractors) Ltd, [1999] B.C.C. 26, 55.
548 1

549 Keay, supra note 250, at 90.
550 4. at 93.

1 Id. at 92.
124

d0i:10.6342/NTU201901260



Fr g R AR F IR
N T e PR SRS AR T E A% 0 d 0 EE G M- R R ik

BERFARTL I FEIRRTL L GE A RTZ PR b 2wl i
TF ER AT FE F AR
I ~FFFUREd
PEXIRIFFTLER R ZT AR FNEP L SREE - B3
TRBFRAZFT I RN PP LFD oy T - 3 el B G LK
A

ERANEIY S < 3 S FCVSIE NG B )F B PEF o TR BT 7@3@?

F AP MIEFELRE G TRt PP RO FAL TRy Al AR 0P
ARREFEC I FFABOPFIRIBRIALTE F 2 FEES B A

goPErFEMAA L RFVACELA RN ARFEARIES TR A A

ﬁ&@%%ﬁymﬁﬁfn&i%ﬁ&mo%@%%iiﬁﬁﬂ%g%&iig
FovagRZmAp d %334%@%ﬁ&ﬁiwoﬁiag§i‘ﬁf@%

¥ 3 02 §es o fraER e A R B buaeT o {3 2

E"’}’ﬁ%%‘?%ﬁ’g‘fiﬁ?ﬁ?biﬁi%’%%’ﬂﬁﬁﬁ“i%i&,ﬁb’_{;%—%?;}sf
PEEARR S S T L R LR 2 s
B BERET O FHS P fAF =

BOPURER DR Bl AR b M) €3 WA RZP KT E LT

%52 Marion Simmons, Wrongful Trading, 14(2) INSOLVENCY INTELLIGENCE 12, 13 (2001).
553 ¢ e+ 7 L 5200 F 10607 -
554 Insolvency Act 1986 § 214(3).
55 Keay, supra note 250, at 112-13.
556 Re Continental Assurance Co of London Plc (In Liquidation), [2001] B.P.I.R. 733, 817.
557 Re Douglas Construction Services Ltd. & Anor, [1988] 4 B.C.C. 553, at 558; Re Bath Glass Ltd.,
[1988] 4 B.C.C. 130, 138.
558 See Re Brian D Pierson (Contractors) Ltd, [1999] B.C.C. 26; Re Purpoint Ltd., [1991] B.C.C. 121.
WAL FREFERAMERFE S X AL F T o
59 Keay, supra note 250, at 115.
125

d0i:10.6342/NTU201901260



>
|
=y
Y
it
pritS
=
do

(w
o+
=
R
(%
¢ W
bt
1%
~mbe
v
h\
o
i
ETNS
A=)

¢

%é%%%i%%gmo$§25&§i—@eﬁﬁﬁzwmﬁwﬁm,?ii

FHEPOLABRIFN TR 2 EF RPN F 2 g

Fro i @2l iy e 222 ;%,1,5611 ERIR A =R gk o R

A EST R GGH R B e PBAC R 2 BT R R A AL AN

PEERG U - A A2 AP F AR A,
HAEREFF2ZFHEEOTTIFLEL G - TRRADFSHB F2ATFE
e f 7 EpEREZ {50 P AT ﬁviﬁi;’fi:ép/\%%?i;&a VOTL ST b

.

N
“k

0P ek Y PR LT RS RL P AR R R 2T E E 2 A 2
TR PP RN T ERAAI CERFLIAPTAL A ER 8

PRI NP FAFIEFF 2 A il BT AT A 567 o

560 Re Brian D Pierson (Contractors) Ltd, [1999] B.C.C. 26, 50; Re Sherborne Associates Ltd., [1995]

B.C.C. 40, 54.

! Insolvency Act 1986 § 214(1). 7 4 © 3 % % B 330 5 4 R URE TR S F %
A?F,f‘;,f*g/\\;%gjﬂ fﬁg/\;&g?ﬁ?—,é,,\&ﬁfg\%éﬂm*/ /\.FV‘;P\)\E}‘,

LEFRA SRR AR AR & RS G AT -

%62 Limitation Act 1980, c. 58, § 9(1).

%63 See Re Farmizer (Products) Ltd, [1997] B.C.C. 655.

%64 Keay, supra note 250, at 86.

565 See Liquidator of Marini Ltd v. Dickenson & Ors, [2004] B.C.C. 172; Re Continental Assurance Co

of London Plc (In Liquidation), [2001] B.P.I.R. 733. % i7" 3 24325 % § &2 = F]|& B % > See

Re Simmon Box (Diamonds) Ltd, [2000] B.C.C. 275.

566 Keay, supra note 250, at 101.

%67 Re Continental Assurance Co of London Plc (In Liquidation), [2001] B.P.I.R. 733, 821.

568w e > 9 $43E 5200 F 102 o
126

d0i:10.6342/NTU201901260



[

TERLBEZFEFF 222 FLPFFREA S AL 27 e AR
FHRIPFARNEEA S FE LG FREL R LT

ARIEIE L 02 EE FEBFARER 2P FE A AN 3D
PEEZ 6D FERENSAT R PRT Gl 2P L FRREEF L
R HFEZET ) D P EE A D - e LRI R R )
P2 FFARFEF AT A PR o (D EKGRARTER 27 E

¥ri -4 FF & (Summary Remedy)

“h-

LEBHE CFRHNEE G - LT F EL AT ok B

SR FRAS T MBI 2 RET AR AT ARB TR 3 74

5
=
i
[
e
s
ﬂt
Jrekt
4k
(rei
i
o
)
Sy
Dy
-170
o
=

H R ARG VEF EAA R

(A
=]
s
=3
w
o
¥
=}
o
>~
e
i
Rl
o
Ay
=
i
-
4
P
o
¥
=}
o
>~
e

i {F{- f,_%'uv\ Ffuﬂq 572

g
R
%
Vﬂ‘
S
e
et
\.
d
ik
AtSY
S
%
%
m’
>~
)
<
e
o
el
\;
E‘
5
A
g
\\,_‘-‘\
34
—
@
e

i Rl 1S AR H 0 AR AT A BFE ARSI RE 2
=573
FREHN AP R B RN PR G PF TR R SET

%6 Look Chan Ho, On Deepening Insolvency and Wrongful Trading, 20(9) JOURNAL OF INTERNATIONAL

BANKING LAW AND REGULATION 426, 429 (2005).

570 Keay, supra note 250, at 106.

571 Id. at 99-100.

2 0 A E NI EE

A o S A g S N R R 3
127

d0i:10.6342/NTU201901260



T ERERE SRR AR 2P ARG AR 2P A
BB gz ARy R FRMLAFFE  FE R824 R

i

EW&&%%%%L%E%%%%W%WE°%EAﬁf FEHAELL
g Z ot P G ERAEREEGNE FTASRRR LB GREITH G
BREALALFEAFELREET e hd PO RA B EFY A hRAE Y

FTRRAAZ AR R A A B i FIMFEERRE L4 ¥ KRR

&
EREBLE FEARPELER GBI FETH S A2 T

% 3% ke (Registrar of Companies ) » F = pLA g L A

f-\m
=
%1\
2
ol
=
-\
ai
&
=

BEare B 2P FeAe M otz B 1 28 Tiagd o

TR RN LR 2P R RO BEIFE Y L T

1“

EF >R AFRASEJTM B2 B 4P R I p B

M AL AT EPERRL G G PR LERL G R AR E
B2 B 14 ¢ 2 o Insolvency Act 1986 §§ 94(1), 106(1), 146(1).

575 Keay, supra note 38, at 864.

576 Insolvency Act 1986 §§ 201(1)(2), 205(1)(2).

5" Insolvency Act 1986 §§ 201(3), 205(3). ¥ {7 red b 2. 48 {8 & £ 3 JRV i i fodfeid o

578 Keay, supra note 38, at 870; Rajak, supra note 454, at 211.
128

d0i:10.6342/NTU201901260



EMHAFRIF >DES

1880 & pF B4~ 2 7% 0 2 P eh

f

2

2

7

0 BE 7T 3

pa

e

=

LA

b

# 'A\E'”f & #1® (Strike off)

HFE g

¥

W R T oab 8 £ &
) oA AN A e 2
o2 ._WVJ m»_»\ .zn...J, [ e AR MM =
X - S A S = o R
- ® = 4 B = S )
AN R T CR R S
P W ECT r e Ay
¥ I S T
2 L I SPNR wr omd A
® GOB po@ B
2t g W . g R
-3 #R ,_ M A9 " & wM B
-4 A oop N L L
e g e T o ® e
% ¥ e .wm N
U ,U%w ,, th ) 9 > mo o W -
= R 1= W N < ©, = &
s F W -y - S ST RS
e <t Lmr ‘ﬁm %u <t ,mn.ww/ = = @
= T R T = S
§ N ™o | R A wOE
M o= Y M .4
A - L | 2l <t M Ymf N
AheL
£ T SR S W) P S M
¥ S - S TR o ) _
L ahoam oW PO o= o™ L
) F O~ S SR R AN - A 'S
\:d B oo o = @ - N O
e o o - ~ B T T Y § e
%y m ot = Ma B g A < o 2 94\
R S - | )
N .&m\ [t Mx;'. ﬁﬂr ﬂ =R ,mm M,\.W Mx;'. ° -
fosk oy #oO® & m ar A
W e w ®ow e ow Y T

d0i:10.6342/NTU201901260

129

%% Insolvency Act 1986 § 203. $t{7Fct b 2 & £ 7 JR¥ & Bogidodci o

57 Insolvency Act 1986 § 202(2)(5).

%81 Keay, supra note 38, at 871-72.
582 Companies Act 2006 § 1000.



AP LR RAEK PG F F et AP E B PESY

LT T SIS s SR AERN TR F Ry E

SHCT R GBI P ¥ ek KL 2P F iR R T
FESIHLIHTG EHIRDORT 2 GAER A2 fenk 0 1994 E g

-

S SR A L RS RS I N P L S e

FAME |G AR 2 P

PR G2 37 P HREFAL DT 27 FeAdtd 27 F ek
%’32%%:%Hfﬁﬂw%@%?iﬂ%% H AR S A
—Iﬁl’:‘ﬂ}gﬁﬁ%’@/éﬁv ,ﬂz{ﬂ' LE&E, lcc(ta)\ H ﬁi§_§590 JZ‘%EE'E%_K$€’°

%83 Companies Act 2006 § 1001.

584 Companies Act 2006 § 1000(7).

%85 Davies & Worthington, supra note 189, at 1176.

%86 Deregulation and Contracting Out Act 1994, c. 40, § 13, Sch. 5.

%87 Davies & Worthington, supra note 189, at 1177.

588 Companies Act 2006 § 1003.

589 i 17 R GAY R B PG TAEL (1) 2PRE () BARIAFEFS (3) ¢
PRBRILAFEFLD A, 0 A F AP LY BN T AL *ﬁﬁ (4) %2 iz
fPad okt g 57 ¢ ;%-",f AR AR A5 3 {ﬁ Pg i 97 7 fho Companies Act 2006 § 1004.

WO H AR g T (1) BRI P E % 26304 & i 4 ckaik (Compromise or Arrangement )
(2) EWAELAZ % 1384 2 F 84 2 p Bis3&k (Voluntary Arrangement ) (3) & R % % 2 3%

i eng B A2 B ( Administration ) (4) # BgL & 2 ‘n’q‘%\» Bl & & & 4% 5 4p B hv%?ﬁf?f%%i @ 4 (Interim

Moratorium ) (5) 7 & 425 » 3 s & p B 5] 2 ¢ 7 @ Bopie ey A (6) SPFA

FRE *‘ﬁ A g F 12 4 (Receiver or Manager ) (7) = & F A4 o frint R (JudlCIal Factor ) #
130

d0i:10.6342/NTU201901260



AN
2,

=

It ]

R e O IO PP

o {7 pTHS B A TR 2 ¥ 459 o g SR 1k WA B %A P deenfE ]

:\"_t

R FHA L o AR A L P RER T f RS LB T D P R kA B

L ARl R EL

o
e

nF E T EARE Y R EES 2 R

295592

¥ w i kiR % = (Restoration to the Register) &2 4|3 M ik A 2 #
FRSFE AR RS oy o v R I RTJITH RS A

BAATH ARV CHARARERTAS LI U227 - B4

MR A ook g R H R A B R AR MG 2R
BAp $hcss » FL0 SR 2 P S R BRI A 6 TS e R T e g
R R Gidp o @ FIR A - B O JIT B A FAGER 2P A 3 R
2% o P ASPBH SRR R 2P EIRE S KA e AFIRT 0

FI% - S FEARA I 2P o d WRRF 20tk LA P A AL E 7 8

el Eiﬁ_é\ﬁﬁ;%/(é o ‘}\'\‘ AT g Fla ki 2 iem mz 4)’ 2559
Ve % 3e A A 0 L5%552006 £ 2 72 i3 B A RARIR S v A 1985 &
2P EORRE R AL F R - TR AERRRE HIRT A R D

B (Rmentdd 5 E B4R ) - Companies Act 2006 § 1005.

%91 Companies Act 2006 § 1006.

592 Companies Act 2006 § 1003(6).

5% David Milman, Dissolution of Companies: The Old Law and the New Regime, 13 COMPANY LAW
NEWSLETTER 1, 1 (2007).

59 Peaktone Ltd v. Joddrell, [2013] B.C.C. 112, 125.

5% David Milman, Winding up, Dissolution, Restoration and Other Status Re-characterisation Features
in UK Corporate Law: Latest Developments, 333 COMPANY LAW NEWSLETTER 1, 4 (2013); David
Milman, Solvent Liquidations, 354 COMPANY LAW NEWSLETTER 1, 4 (2014).

5% Milman, supra note 593, at 4.
131

d0i:10.6342/NTU201901260



—%-
b
o

\.

‘u.
T
>~
P
o
e
‘u.
4
b=}
\_‘..
iy
&

i

=
¥
=
Pt
0.
o
oy
&
3
£
1_
ki
o
SR
{w
N
Y
i
P

LWL NP AT E P
Dtk LR E e BERA ¢ § T RS P T R M
LR RELE Lok A - A E AR BB 2 F 0 A B R E RALA

G RATL 2P o M LA AR S AR g T 2P A LB
%

(\x,

SRR EN . o5 R ot b LR Y- B MR S £3 t MR
o2 pepin i PM BT 2d >RV NRIRA TS L > HEG LI RE LT

e A ovn o P 0P F i S AR E e A M %

FRAETAARAIIM A > 2P Fiom™ g pHTA L 222 T oI i

fﬁﬁ/\%g;%% "éi,ﬁELGO?’ de b — dE / ﬁgﬁ_):‘,.él (@iﬁpr&»@;i\fﬁ*é(\

%97 Companies Act 2006 § 1024.

5% Companies Act 2006 § 1025. {7 7% B “ﬁ% LY R R TR AP HERT
%Eﬂﬁi@?%uﬁﬁ°5”’¥@2‘/%ié?ﬁﬁﬁﬁﬁiiaﬂiﬁéﬁﬁﬂ’%i
AL &3 (Bona Vacantia) BB RETH (See Companies Act 2006 § 1012) » & ¥ & 3% &
FOUMY - LR R E e ST AR M M A

59 Companies Act 2006 § 1024(4).

800 Companies Act 2006 § 1029. ¥ FE AR E R E RO KT e

801 Companies Act 2006 § 1030. ]t 8 % 1 7@ 42 2 4 & T (Personal Injury) B 1f 34
HoW UL JRETIS 20 F ot B HAZROY S B it A B T SRR { B R ihR fooSee Bradley
v Eagle Star Insurance Co Ltd, [1989] A.C. 957; Milman, supra note 593, at 4.

802 Companies Act 2006 § 1031.

803 Companies House, Guidance on Strike off, Dissolution and Restoration, https://www.gov.uk/govern
ment/publications/company-strike-off-dissolution-and-restoration/strike-off-dissolution-and-restoration

#objecting-to-a-companys-dissolution (last visited 06/03/2019).
132

d0i:10.6342/NTU201901260



RIREWLFEERTRETHEO 2FITH A BT - TERFEELD

|3
HRE A RES D E A ERE T

2y

4
PP E R ERARTT B e Pesd f
AR 2R o
FIAR FEALEFBA

Wi F A LF R G ok 47:@]&}%%« 8RR G o2 %] 3 R A 2 R
FEARF I FIR AR ARHFEAFTR YL FEL SRR
FOERBARZ AFE AR PP ENE TR R 50 R #
Ele s B AT MR T ERF R A
Fo# FEAREFR 2

FEALIFERELIEL LG FIRUORE L EFRUBTS T LTI
THOA cmRBAZ LR I M FT AR 3 Ry R AR

ERFHEAZES

dow fTif o B RALA F & ]l\ BOA TR AN HECURE S R SFE 0 42015 £
B 1E 0 BB A FRELEE S TR E R et
$oP RRLEFEEH

<

W FE AL AR A F L F ER AP ET (Aggrieved) T 4w kB

-

FEAHL BT AL T AFEAR T AT 50 v P L g
@ﬁ‘ﬁﬁﬁﬂ?4?uﬁﬁé%ﬁﬁﬁﬁ4%*ﬁHW7ww%L@Tﬁaﬁ
TIZ R A $ G H A B v AU 2 BRI E A 2R S

PG R FIET MdlFE AR

604 Tnsolvency Act 1986 §§ 92A, 104A, 192.
Rl o S T
89 Tnsolvency Act 1986 § 168(5). + % g * »t R E & £ #7 Fe 2o 27 o
87 Insolvency Act 1986 § 167(3). A ifif * 3057 ¥ T2 22 o
133

d0i:10.6342/NTU201901260



$o& pREE 4
:EE‘L&]/%_—% ‘(—7\ ;fﬂiﬁ,"’f‘}\at&] %#BP&)\: d Iz‘rml'( ﬁ;iﬁg\‘{é\?/i—;i

fRiE e kR EI A > ARYIFE R GE A RFER o d A Rl
L RS O SR
FRE {?@ﬁ“—“%EAﬁwinxﬁﬁﬁﬁkxﬁgwﬁxé

EEE RS RS L TEAS R R Ve AR R

¥=# ¥ A 4p (Remuneration)
5‘“1.35]‘}%? AZARENG LR AT AT L e LR R 2 L TG
’—?—’E" XARE A AR L k2 615 = R 4> Fi B A 7 gggwgujaﬁ WP R 2 L R

LE S AFHAEREY > D24 E S LR F A2 -

808 Keay, supra note 38, at 506.

609 Id. at 504, 507.

610 Insolvency Act 1986 §§ 171-72.

611 Re Marseilles Extension Railway and Land Company, [1867] L.R. 4 Eq. 692, 694.

612 Re Sir John Moore Gold Mining Company, [1879] 12 Ch. D. 325, 331.

613 Re Rubber and Produce Investment Trust, [1915] 1 Ch. 382, 388.

614 See Re Keypak Homecare Ltd, [1987] 3 B.C.C. 558.

G5 2@ pd prdE (04/1012017) (9 ik & - 3% PR AFKFE AP 1 S HFAER)

https://ec.ltn.com.tw/article/breakingnews/2031356 (& {5 p : 06/03/2019 ) -
134

d0i:10.6342/NTU201901260



=
i

BB A 2R F B R 2 i

¥- P FpLPEHiB
HW%ﬁ‘iﬂﬁ%ﬁ%&ﬁﬁ@%iﬁk’ﬁﬂggﬁmi—ﬁ,@iﬁ

NP2 F AR OO Pt AR 2 R 0 AR K PR E PR R L gk i

~

B E R IS PR R F A E AR R AR
pEIN

IWFHEAFPTE 2R ERAARM TR Pt AR R ¢ &
EGFHEAERER AL RFTAPESE L TRF L P FAG BEHREX £
» ¥ 8 4 7 R (Realised) & &4 fe (Distributed) 2. F 238 » £ % &'k %

—

1§é%ﬂ»¢ﬁﬁé?§’@ﬂm%?uﬁaﬁﬁA?mz?émo

-\

bl FORAFRAE
(7R A BT é%@ﬁ{ﬁ@iﬁiﬁﬁﬁm R (7 RS
Fa ¥ (a2 620,

Bl ARGFEREFEEFE A FRBARRLG VLR T H L
FEOFEERA PO ET AR ES L TR A S IR
§REPE - AR L R R S N T RS T Y R RS e

TFE AP vobs FE AR ARMATLT > BEF Y BE YO

\

N
-
my

TR R TR ESFAR A R IR R TR F R

616 Insolvency Act 1986 § 115; The Insolvency (England and Wales) Rules 2016, r. 7.108(1).
617 The Insolvency (England and Wales) Rules 2016, 1. 18.19-20.

618 Keay, supra note 38, at 384.

819 The Insolvency Regulations 1994 §§ 33, Sch.2. ¥t % fc 7 &2 § S #7477 Fe 2P| L &7 > 4c The
Insolvency (Amendment) Regulations 2009.

620 The Insolvency Proceedings (Fees) Order 2016, Sch.1.

82! The Insolvency (England and Wales) Rules 2016, r.18.16(2)(3)(8)(9). ¥ £ F% ¢ 7 (1) % iz z
RR (2) F8 A TG AdLE 2 gt A ek (3) F8 4 /%@E—Li e (4)
R A TRIET A B o

622 The Insolvency (England and Wales) Rules 2016, r. 18.16(4)-(7).
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623 The Insolvency (England and Wales) Rules 2016, rr. 18.22, Sch. 11.
624 The Insolvency (England and Wales) Rules 2016, . 18.23.

625 4 B RELA LR TR 2 18487 * ¢ » A 15 =X 0 o

626 The Insolvency (England and Wales) Rules 2016, r. 7.108(4)(0),(q).
827 Keay, supra note 38, at 384.

628 w3 LA % ¥ 168(5)2 112 i o
629 Keay, supra note 38, at 511-512.

830 Tnsolvency Act 1986 § 212, < % :

(1) This section applies if in the course of the winding up of a company it appears that a person who—

(a) is or has been an officer of the company,
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(b) has acted as liquidator or administrative receiver of the company, or

(c) not being a person falling within paragraph (a) or (b), is or has been concerned, or has taken part, in
the promotion, formation or management of the company, has misapplied or retained, or become
accountable for, any money or other property of the company, or been guilty of any misfeasance or breach
of any fiduciary or other duty in relation to the company.

(2) The reference in subsection (1) to any misfeasance or breach of any fiduciary or other duty in relation
to the company includes, in the case of a person who has acted as liquidator of the company, any
misfeasance or breach of any fiduciary or other duty in connection with the carrying out of his functions
as liquidator of the company.

(3) The court may, on the application of the official receiver or the liquidator, or of any creditor or
contributory, examine into the conduct of the person falling within subsection (1) and compel him—
(a) to repay, restore or account for the money or property or any part of it, with interest at such rate as
the court thinks just, or

(b) to contribute such sum to the company’s assets by way of compensation in respect of the misfeasance
or breach of fiduciary or other duty as the court thinks just.

(4) The power to make an application under subsection (3) in relation to a person who has acted as
liquidator of the company is not exerciseable, except with the leave of the court, after he has had his
release.

(5) The power of a contributory to make an application under subsection (3) is not exercisable except
with the leave of the court, but is exercisable notwithstanding that he will not benefit from any order the
court may make on the application.

831 Keay, supra note 38, at 509, 823.
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832 Jd. at 826.

833 Id. at 835.

834 Andrew Amos, Breach of Duty Claims against the Liquidator, May 2008 THE IN-HOUSE LAWYER
64, 66 (2008).

%5 & rade s TR S5200 F 91 o

8% Keay, supra note 38, at 510.

837 See Re Windsor Steam Coal Company, [1929] 1 Ch. 151.

638 See Re B. Johnson & Co. (Builders) Ld., [1955] Ch. 634.

639 See Re Home and Colonial Insurance Company, Ltd., [1930] 1 Ch. 102.

640 See Lord Advocate v. Liquidators of Purvis Industries Ltd., [1958] S.C. 338.

841 See Top Brands Ltd. v. Sharma, [2014] EWHC 2753.

842 Andrew Bowen Qc, Liquidators' Duties and Statutory Misfeasance Applications, 138 BUSINESS LAW

BULLETIN 1, 3 (2015).
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845 Keay, supra note 38, at 30.
646 14

847 Insolvency Act 1986 § 89(4).

64 Tnsolvency Act 1986 § 89(5).
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