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Abstract

As non-GAAP performance measures are widely used, the SEC has expressed

concerns about this phenomenon and believes that non-GAAP earnings measures may be

misleading to investors because of the lack of comparability. Comparability is an

important part of accounting information quality. In order to diminish the non-GAAP

earnings measurement, the SEC has issued various regulatory for non-GAAP earnings

measurement. Regulation G, which was implemented in 2003, and C&DIs released in

2010, as well as filing reviews and comment letters issued afterward, are the regulation

to regulate this alternative measurement. A large number of studies have been conducted

on the release of Regulation G and C&DIs for non-GAAP earnings measurement, but few

about comment letters issued by the SEC have been discussed.

We find that the SEC can effectively improve the comparability of the company's

non-GAAP earnings measurement when it issues comment letters against the company's

exposure to non-GAAP earnings. And when the company receives comment letters for

non-GAAP earnings measurement, it does not affect the GAAP earnings. We also

conduct robustness tests on these empirical results, which are consistent with our

empirical results. This proves that the comment letter issued by the SEC can enhance the

comparability of non-GAAP earnings measures disclosed by the company.

Keywords: Non-GAAP Earnings, SEC, Comment Letters, Comparability
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2l Michael Rapoport, SEC Probes Whether Companies Are Misusing Adjusted Earnings Metrics, the Wall
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G 3HR A > #IFRS A B R Rl > A28 % 43 0 AR & B 4 R ALidE A IFRS > 3bi§ A P78 4 69 5

78 B ABAF non-IFRS © £-i& @ 3 > BAEH AR M 69 15 1547 7245 % non-GAAP -
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ik K EBEEGOMAE X (42 8K~ 10-K K 10-Q) &+ - mBEHE

2\2\1
o

YI]? ’

%

EAERGRA ERAGHIEACHEEE S X ATAHMBREALR AN T #

g

B BRI R RSB o R > BB AFHLE B GBI TIE GAAP 2 &
e s XEARNAZRAMANRRE » BHENGEETRRE &K ZF 2L —
Bty 2 kIE GAAP X BHH A 7% > ARHGERLT > MFRRESH
7T GAAP 2 TH8EW AL > BTASEETE - BEOMENS AT
R o B HABAPIZE Ay > BRE AR SR H0 09 5 B 0 LB F A g1 o ]
B 24 B @R 42 8] 8 R B E 28 9k GAAP X B #x 47 32 Jo AR B 35 & 2R

JEER NG > VA AR M ERF /A KRR -

RBEHANNERER XA MmS >k GAAP X BH%HERALALZ
2 BPERY o AR E 3 % E o (Center for Audit Quality, CAQ) 72 2017 433 44 &
HRE T BEYNAEEE B A TBEIE GAAP X BHHEF R E KRBT H
it (1) BRTHAESTAEEL; (2) HAML - LA BB T K o
MBI, 0 3k GAAP B 4h#r3 A A5 &3 T AH B AP e 7 M 3] 69 858
KB EAHATRR N RBIBECARKRGTE Y c AN EEMBELRSL > IE
GAAP Z B2 S 3 35 A 3RAE A 2089 | B fo ] R i o 8] 89 1 75 8 > A% 137
89 F AL H R AHE B Ik GAAP X B2 4 B ohm T A 8] 09 SARAE R B K

B o M EE > A FTRBFEIE GAAP L BHRHZF > AT AHARARTRAA

26 TOSCO (2002), An IOSCO Technical Committee Release: Cautionary Statement Regarding Non-GAAP
Results Measures F # Fritdh o

27 Center for Audit Quality (2018), A Roadmap for Audit Committees + & B3t ©
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BRABBERN TR — > RNABEARRETHLSWHHAK A EREFLZRGH

n\

REBHB/E T E > RELFEER T T BEAHNIE GAAP X Afrfy e
FB S E T B 9 M PL R 35 GAAP X BHAHE S RIT S o 3F % 0 3] ko fbAf]
ol S8 3 51 92 38 GAAP X B 44 #5248 Bl 69 BURH] B ~ 4 51 42 5 LARAR B 49 P9 306 4 4] o
R AR AR LA R G BIFRHE S R T 06T RREMLA
HH TR o mBEARETAMT > AR A IE GAAP X B 42 92 348 B A 75
FRIRACF A AT RN B 9B B RE ) RAGSARAE 12 2 ke 2 T bt
iR —AE¥E T > Rk GAAP X A#HTAA B Y OAE > B30
AP AR B 2 S F H N B UM R A AR PR - RB R A AT RIS > B A ALK FIE
GAAP X Bt & RJE > G L 2B 3 GAAP XM 3540 69 RJE 38 AT 4T
(Bhattacharya, Black, Christensen, and Larson 2003) > H Z£34& £ > 3k GAAP 2. &

etk GAAP 2 B2 B F A (Bradshaw and Sloan 2002) -

122 BERS
HAJE GAAP 2 A#pfr® > AEBFEAZRAETHER - L —> GEABEF
®HTEAR A AR > do Reg. G & Reg. S-K5 => HAEEET G AR MRS

WA BT RANEERETEARIE R FRALEZET G AT RAIE GAAP 2

\\\

BT H A MMM BT RO BERIAEZER A= A ABRRITNESE

& o
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B I BEEEFREREEER ALK —AHATE ) K 12 2004 £
MEBTARL A ZE=Z T ERALREBETRE BE%E (Freedom of Information
Act, FOIA» FR# 1A 3% B & 75 % %> A T fi#% FOIA) 8934 7T R AT BB 45 K69 N Ko
R AR E ARG ABBERE R EFNHTESRERLRFELEEFRIAR
F =R B A 2004 40 £ B EE G AA IR AT RERICRE > A HRAE 2004 F
F4E AR B R P Z B EAZ R VAR NG 3% 0 B JE » B4R IR B0 AL KR TUE

A THEREEEEERFORE  HH > REALLERY -

shSMAE 2002 S5 F A F BB XK 0 FEF A8 AT ABRE G A=
FEVZHR M BM—REERS B FREABREREE I @
GRS ZERAHNAN LRI OBERTALEALE - FEBE G N M
#:P7 (Division of Corporation Finance) &4+ # £ it 8] 142 52 Z A (4 8-K ~ 10-

KX10-Q %) #9B%E > B MHNEERF > FEEEETHAAMUIBES

AEENRSHLAMANIBHRETR R nEECRIINTZRETHERARNY

T B A N Z 3R F) B B S B 313 $24-#7 (Management's Discussion and Analysis)
$Hil KB E E BB AR MM > 2 I GAAP X B #2891 AR B B

HAANBERLAE T XFAHAE - BT LAFEEEAETREAHFZL ()

28 R ¥ Bozanic, Dietrich, and Johnson (2017) » #EZ R FRETZ HEE G E L HIHETUAK

www.sechistorical.org J& I EHF o | A Z AT 69 B8 7T 4€ 1930 SF4X, 7T ABRATF > do g B 69 i 5= 4 [ Letter

of Comment | mIEIR A4 [Comment Letter| > Ri H AEF ZARF ) o
2 BB : www.sec.gove/news/press/2004-89.htm o

0% KT 4K WA o

31 g g : https://www.sec.gov/divisions/corpfin/cffil ingreview.htm o
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B AR AL B AR B BEATE 5 (2) ARRITE LT > LIRS
Fig 2 M RAME B R B A AR AMER R > B8 T R R R R & B R
789725 (3) STHHCE B BB 15 & X UMM IR A9 BhF © Rl 35 R R A RAR TR
RSP HREE > FEEEGLLAFIT —RHEZAANEE S AL Inid

A AFANABMERE AT RRE T EEFREMERE N EBFEE

R HZNNEE | ZREE | FHOE SR - LA E > TAE 4508 AATH
HEFHBLS S BEAREIMBEBAHFEETN IAEZREE ARG

B 5569 77 ey oy 8] A F B FE A T WA BT R o

& 8B B B 13 i BF > AR4E Bozanicetal. (2017) X AF% > i@ F 69 1 J& 7 X,
THEA (1) EFELADELREFECCHEMOEERE D - PEERGITATHRGTSE

BIZAMRBEEZLEARFETGNRBIUTHI FRARAXBRECNHEAER

ARG R R RERRMELZEGN AR ER S TRELLZBAZEGLEHE
RENAFTRFMG T RFELA > ZHEEBRITIEEGRARAET XBEE

£ 2006 4 14%89 8 @A > BARIR 2012 69 FR > 2 5 fA5 30 P K49 80% 49

ANBEPATHRERF 5 (2) BEAERE WA > A £ RRATIRLZ A4

2 £ B %% 44 B Shelley Parratt #5342 5] > NI EEZ 0 > HARAKZGRR >
BE B RE SR A AR o B

https://www.sec.gov/news/speech/2009/spch110909sp.htm °

B R4 £ B B 4 2006 47462 [The SEC’s 2006 Audit Report #401 | &7 » 4 3 #3548 1 4
FHS515 48 T Hdb 80%MIRFIE TLMESHEF - ZMPINBERLASL 1258 mERHFESE
A3 IE Rk R A 8.88 & o

34 g g : https://www.sec.gov/divisions/corpfin/cffilingreview.htm o

15

d0i:10.6342/NTU201901355



BEERRITRARIIEEMAE - Filh > NS 0A TG R IFRE T EMATRE O

o BLARRYH > FEEBETGLA LRGN RESFEERS 5 (3)
R AN BB ARE LFREEGAEAEERFHARAE ZBRA T > B ks
THRERLZBEETER TR NBENZEAN - MEAAEER I RR KNG RE R

AENNTUABELSHER > ALEZRFETELAZ KNS ETRILMZ
BE> NAGHLEAREGWH > HFLATBBEL S [HART R 997 XL H
RERFETHZBHENEE  HAALETRIIIMFBZIBE; (4) &
TREEZBFTEEMHIE TR RPTIRE 0 BIE 7 A R F TR A LAEATEIE
(5) »a THEZRBA RERGREHR > B AN NG E LT RARMLL
BEG RGO G KR Bk A T L8 AR TR 0 A8 T
VAZ R bR B Whak o IRIE £ BH TG4 TR (Commission’s Rules of Practice)
49 Rule 83 48 B HL 2% > 22 M2 8] 7T AR AL 448 B A+ R ZHEBEN B
AR m bR S RAERR A ERFE T AR ERFERE > ZF LA
GEL ORISR WAL S s SEU R & R DD WS - R oA TN N
(Redacted Version) > ig 4 iR Ak & £45 & 42 5 Ak £ 4% £ 1% £ B 48 35 (EDGAR)

B RFEZAAN

\“ﬁ»

MEGAGRFNE LAETELEEES > AN KLAL 10 B NETE
BorAEFEANALHM—A—ENDERE FRENREEDEE QA Y

B s e i ® &y (NoFurther Comment) | #9434 > & 4413 46

35 B g : https://www.sec.gov/foia/conftreat.htm o
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Evf

ES

VW ENEIREACE R St XY
F AR R RAE A o BRI AL A

B e

U‘S‘h

TR EREE G
IRBIRI AR I B TLEBEEZ 5

DGAR % %48
I E) B BB S VAR E IR o

B KRR A
GHEM NS ARERT @ FA
TRONEFO REBAEETE LT M
(BEBREGHTEERT R LR ABAE
BEERT 7 A
L H2

ARBE LA AT FEFEE

CEMHBEF LT R K REE
s f2 2017 4P Bp S4F 4 4,200 R A A5 69 AP EAT A )i AT
0 = B
&40 02002 £ £ 2012 44

v A8 2013 £ K& A 54%49

FHZE M 5] PTE 09 B 34T R 4E AR

FE P AEZNI_WNELRFAERESR
FEEBona ik E ks BB E4E S £ 2005
2014 41 > FHHE—AEIFEEH KK 40%89 0 5K B B IBAZ & > dm A2
B3 F KA 4,000 £ 8,000 38 75 F b £ UKL HEREEGHEMHZ
ESAIEREATNE > R K S48 GAAP 23 A M3 HE > IE2LEX
BATH B E1E N AR EATHS
AR o

2B

» #2409 GAAP X Bfrfr MM 3R A » BRI A

3¢ SEC, Agency financial report fiscal year 2017 >

B g : https://'www.sec.gov/files/sec-2017-agency-financial-report.pdf
3B Rk A EEE S
2l e

37 #. 3% Bozanic, Dietrich, and Johnson (2017) Z %3t > £ 2013 & > &4 F 54%69FE & 2 /548 22 M A

3% Heese, Khan, and Ramanna (2017) %7 > /£ 2012 5 % 2014 5/ > 8 — 56 F 4 40%465 5 3)
9 g & (2002) &7 £ 2012 £ F 2014 £R > HEEE
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il e AT BT 0 3F GAAP X B F L5 A KT & - Mt AS R IE6
FHAKRZCARERA 8K FE F > Bt > XEBEE G4 GAAP X A
B E 09 A8 EAL R HTIG o > ST A AR S 3F GAAP X B2 A M EE %
AR S o RIE Audit Analytics F3t > PpAEPTE R M BEER RAK T TH 28
JE GAAP 2 B #7209 B 13 R4k b 4p a2 £ 9t o BB 43R0 $1JF GAAP

BHEETHEERIALFYGEETRJE T BT RS o B b &ATTAH R
£ B#HEEHAE GAAP X BHHF LR ER o RAVE A48 B TR A K
3EE 1EF o R 3GMATA X (8-K-10-K A 10-Q) ¥ AREAEZBEGH R
#Jk GAAP BMIHEFUREFRITHAEE R IO Z > AR RA ML E > 8
A g W MY BB 1 BT AKE 1 P a9 %50 > £ 2016 LB 2017 S5
JE GAAP A8 Bl R AR 6916 LA M S > WEA T 2B HET § HIE GAAP B #4269

(3 N4 3)

(#FHEAB 1)

.35 Audit Analytics 495474 > 3k GAAP 2 B4h#r S 0B E 2 £ B4 &
R A ERE o I Reg. S-K*? > JF GAAP 2 B 442 09 BAIRAZ R ¥ 518 7 GAAP

ZBHHET TR ERERRBREA LA CE&DIs® Y » # o8l T TR BERAE

40 gk 3 a4 8 # Deloitte (2017)

41 B B : https://blog.auditanalytics.com/trends-in-sec-non-gaap-comment-letters-2016-2018/ o

2B BRIRAZ XA > A Reg .S-K 10(e)(D()(A) b #LEE > H R S B ) 7T 43 W4k o

B B BARRAR 2 A 0 # C&DIs 2 Q102.10 W 4 FrHLEE > B LT F R E ) 5 Wik o
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FEARMI P o BB RF > A TEGIE GAAP B #EX Mk ; REBH T LW
RME T I GAAP B ep#ir® > 4Pk T GAAP Z Bt #irs 5 RAVRE L 2R 5 X
GRBSH 2 55 A 2 JF GAAP X B#p#rE 7k > Bldeik K69 582 ~ 082 RA4HARE
% A5 Ik GAAP X B #hfir2 B 7 GAAP Bek#r2 2 AT 5 3% Ik GAAP X B #r 7
FHEM A > Ko GAAP B 240 & 5 X RH 2 H7AE GAAP Z B2 693

W %% GAAP #2693 o A L EREB] > e A H 3R A JE GAAP B &

o

HE R W E AR KM - W B EE Rt g st St 2L Ik o N S AT
B AR LN SRR S0 E R 0 AN A #HAJE GAAP X A% 248

FHAZIRE > U KBEBREARBAEZLEIRTH -

B ARG N GT A GAAP X B4H S0 7R L 5 >

Uih

FERIPNBE B EL > 31 GAAP il R 09858t R —30 » £ E B S G AR %

E

g PR > AENETURLE—F RN GAAP X BH4HEaztA 7
X oo XREGEH 5N L3I GAAP X Bap#30F > I —fcht ~ EHB RS

¥ E BB R B AT > sHHE M35 > C&DIs A3 % 100.01 F42 2% >
£ B EE R RF LR E L2 A Z N a2 I8 B PEREF > T LA dm g A
EA 2R A > MRy C&DIs % 100.03 prr® > % REE% &8 > 2 s & derk &

MRS GRSFRABN A —BETREGERRTABAENR S HbEA

MORAEEN s —RERBETE I RBHR AR HA > # C&DIs 2 Q100.01 A FTHLEL > R
B I T 5 W o

S BAYERIE B — R Z AR 3 > A C&DIs 2 Q100.03 & Frile » LB LT 4 # Wik o
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WA A > EREE AR

4
TR BT BGE o

¥

i
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e

1230

GAAP 2 #4552 B %4

Wil ke oy 3 B HE R TR B R — B Ak

FAAEE 2 4T T Ik GAAP 2 B A5 540 B B4 T B 2 W5 M 3 o $23F
>3 M2 G T A A A o
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% O ERBRES

Ik GAAP B #2439 % » K& T4 A4 (Opportunism) VA B F 3R
M (Informativeness) W{BIIk% o £ B &4 & A /£ B % € 3HFF Lynn Turner 32 2] » JE
GAAP X B Z ARG BIIE R B S B RHEARBE 2R
BARIFEH AR EF R B ANNEEAGH A BBERBEN T X 2B
AN RFAITITH & o HBBZAM A AL L F + > Bowen, Davis, and
Matsumoto (2005) A% Elliott (2006) # A FHI - LHEAARGA FE %
#7178 28 I GAAP = 2 #5823+ 34 & o 77 Guillamon-Saorin, Osma, and Jones(2012)
AL FTER &N RERABIFIGH > BEAGHA ARG ERAZL
Ik GAAP Z 4 #% - #& 4% Graham, Harvey, and Rajgopal (2005) Z#ZE > fffdu
g 2 3] 1) GAAP Bph 3 4 R 550> 48 32 ARk il 09 38 A 9k GAAP B #h# 2 o
Walker and Louvari (2003) 4z /258485 JE GAAP B4R H » BRAR LA
THR A1 GAAP #2 TR kA K2 Ik GAAP 2 T A F + BEZES -
st 4k > Black and Christensen (2009) 7R%538, > R AR €32 & I GAAP = Z £
B HERIR B > #R A4 GAAP 31 T &% £ 0938 k383 s L 3F GAAP 3+ F T2 A

BE L > FE LA S A TR AR R -

¥ 33k GAAP B #H R AA T ARNAERL > HATFERER S > ¢
GAAP Z #4887~ GAAP Frifft 69 2 45 F 3R & B A T AL 4 - Black, Christensen,

Kiosse, and Steffen (2017) &9#F B~ > /8] L& B A3 H IF GAAP X B4R BF AT

4 Dow Jones Newswires, SEC Probes 4 Firms for Possible Abuses for Pro-Forma Results, the Wall
Street Journal, June 19, 2001.
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B > ST VUG e BARAL AR B L E SRARAA o AP AN RS WA
HIFHZ Y BB AFA TR 0978 B X 00K 44347 5 B A A De Franco,
Kothari, and Verdi (2011) #F7A T rbdk 69452 5 X280 0 IE GAAP X B a4 28
AE R e 8] A B IR 0 HLAE 3G v S 3 fb o 3] P 69 T PR ke 0 B b K 3R 5 49 JE
GAAP 2 2 fk B LM & 2 A FARARME > 7 9k & B 32 S 7 KR 49 © Bradshaw
and Sloan (2002) #F%& + %3], > Ik GAAP 2 & #4724tk GAAP 2 B #p#r= HA
B R HE L % B A B o Johnson and Schwartz (2005) #4454 » #EAE R &

K %/ 5] 48 5% 3k GAAP B 4r & m A PraR it o

AR IE GAAP BT R T > AR D AT RS4RI R 20932 > 4
AR ABBE LR AT A TH AR SR URSBRAALEETEH
W tEdE GAAP THZ B4 BET XNAIERE > AREREAMAZF BHRA N
B R ) BT > R EEE GAR AR AR BT (4o Reg. G ARARB S IESR
Reg. S-K) #.$i /2] B 5% Ik GAAP B 269 7 o H M A ARTRMAILEF
HAJE GAAP Z B #4428 E LE 4% % o 4o Heflinand Hsu (2008) -~ Nichols
etal. (2005) & Kolev, Marquardt and McVay (2008) #)#% %% 37,9F GAAP % & 44
A ESTOBRERZT A ML EREY W TH - @ Bentley, Christensen, Gee,
and Whipple (2018) # Black, Black, Christensen, and Heninger (2012) & EAF % F
5 o BpALZE Reg. G AT A A B E R TR A T > 127 Ik GAAP X Ask i in
M B ERETLER TIE LYK E o b9 > Blacketal. (2017) %37 3 GAAP

Bir L= B E 6 G [ Reg. G 493647 A & 2B 69 A& & o f Kolev

ctal. (2008) 723tk GAAP B HEMRIA B 69T £ 1 33 > 12 Reg. G 3847 A&
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BEFRTE B B E b K49t > AT R B~ > Reg. G #9347 4L ik, T AR 26
BOKBERIE B suE RAT9 815 .E 4B 5 I GAAP X B 452 X At 75 #7 % - Bowen et

al. (2005) & FLIE# % B &2

U‘S‘h

&3 Ik GAAP X Bk s o5 4 8 69 B 2 A2 2 38 Ao
AEAF N 8] 4B T LA M5 2 0 BA IR AL SR AR A PP - A BB g £ 2011
#A C&DIs > 414 Reg. G FitE X %A %8 4 4% - Bond, Czernkowski, Lee, and
Loyeung (2017) #t%3% > &< 2 & Reg. G #4174 > JF GAAP X B4 # 2B E S
BAHrRSt > R BEE G4 2011 FPrEh 69 C&DIs 75 T AR F+ 3k GAAP X A4k

FHENBERE o

B —AEEE T ERAZES M NEE EEE1E %R o Duro, Heese, and
Ormazabal (2019) B HALBAZEGTHBHEE L IINELEANHFE
XA HAE KT REBAT AR 131 s X BEE R
#2004 F5 KB EE/E R LR ZE EDGAR 45 » AT H 69 R BB H 3G o o
# ¥ Cunningham, Schmardebeck, and Wang (2016) X A% > #u{F 230, N & Ik 3

J2

BAT B o BAEAF AN G AR R B 5 2 A5 A & > A Johnston and

|

i
he{l)

FBEREEGZ
Petacchi (2012) #3R > REARRHABEER JPTE LI FTREAPTRIE > B A K
FERBETGHEAEZIEERE AR AN BE N HYE & £ o Bozanic et al. (2017)
R Ay HEIR T R A B BB AT R R AT A9 E R A2 S S R AR 9 F IR AR 4T
AEGHY AU EFTEREGANNAKINEERImMBLBE > #1407
AARIBME T HEREAZIFTNERE A P ik R > f&£ Johnston and Petacchi
(2012) 897t Fg P33R > SEAR T & HEEZ R A ITRIE - 12 #0568 2 AR 4%

e BN REI ST L aBE -  mARTEER I HIE GAAP B4
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FEFE F > Gomez et al. (2017) fe RAF R AR A] % B 38 8 & S48 A 2 8] 21 52 3k

GAAP BZ# 2 X B ¥R & HATARIFRLNBE

b
$
5\
¥
.;\
TN
ﬁ
“{;
nu
?‘?
X

B0 R B RBERE > 5B RARK B E B3 &R P it R 23k GAAP B #rsr
FHEROGERB AR > 25 % 0 (1) HEDIF GAAP B2 48 5 30 &M
M5 (2) #43F GAAP X B #2388 £ GAAP X At E 5 (3) HAMBEZ
Ik GAAP B S X BIMEAE 5 (4) B EJE GAAP X BB R A MMM B EARZE
R X R B AR ZEEEREIE > ~aPBE eIk GAAP B4 R K
AR B AR AR AR A - ZATRER > HAKENIE GAAP B4

BHMAMBEEAEARACEBE LS > Bk GAAP BHEH I AT HRET

48 o
=]

F@
‘\‘1‘3’

%o mE LA KBRS PR R AT AARERE AT RS 4 M
AP A > NGB A EHHIE GAAP BAtb S L MMM BT RS URIE T LA
FHRBAEAZEHE—B O HAEBREETGPTHRMAIE GAAP B4R AR M HH=

ZRETARRE TS °

I GAAP Z gk JAn Hl 342 o SRR T 2R AFH A G2 7 X
AITRE > HATREN S SN 8] M TAEBR A B 3 » BB A8 A JE GAAP 2 &
itk Bt R BT PR X AR TTAE B S B A M B AR R A R o BAR
#% Bhattacharya et al. (2003) ¥4 & Bradshaw and Sloan(2002) ;2 Black et al. (2012)
SR ELAETIEE > BEAHAIE GAAP B X RE > 83 GAAP B th 2 R &

BRI > BB AAITERE - RAHRFOEAZETAAREALEL -
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FTEERM AR TEREBES TR IpGA L TURRZERXR ik
AR 2% & T AR Z R o I GAAP B#TREKR REA Tk > B4R BAER
3] BT 48 55 0 Ik GAAP B2 KR F A Pr A Fl > @ Bozanicetal. (2017) 455 %
B3GR BEE R R TIE N A & 49 Bt > B Chenetal. (2017) 7745
BB EAS R TR ITIE GAAP 2422 HARE c AU AMIBALEZBARETEH
B 7] 2 8] 3544 $2 3k GAAP B apfr S X B3> G R D 2 8 XL 248 %F IF GAAP
ZBMBHEER AL TIREMEOGR S - HLRMER TR lake T -

B la: e Rk RE T o K389k GAAP B AR IEER S > §EA

348 % 2k GAAP B#hZ Trhs ik 2 E & B 1& ©

Johnston and Petacchi (2012) #9AF &35 > B &4z 31N 8] &8 1 A4 48 T2
BREAMBE L REPE - AT LI EZ HE A% (42 Yip and Young 2012 ;

AR

\“ﬁ»

Cascino and Gassen 2015) F#& % T RF T RA @R T > L EGFHERILT
WAL Lag £ B2 A RAVIAFRE F o % BAER % B P4 6983t A -GAAP
BB G ARG AR —RATEHETILEMEGRE > & RA LN TEEEZ
RR 8 EERISEF NN RTE 2R RN RFLQFBARRA% B
#& De Francoetal. (2011) ZAT% > b NS AL E AL LR 2 £
#3k GAAP AMIZEERHE T > SLEHEERABRRRAR ITEEE L HA
A b 8] Brd8 5 2 GAAP Bardg T btk > B A& < 3|9F GAAP B2HAMIE®
fZ R HE > RBMRA > &K #IE GAAP ZA M EER &N > BHE
NEZ GAAP B# S X TIERK LY E > B AMBMBRR la> MEAMERBR

b 4 F :
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B 1b : AR RE T > K3 #3k GAAP B4 A M
# GAAP B T L&A TR o
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=F BRI FERFE
F—fh BERARSEHEE
320 T B2 A
#A4E A De Franco etal. (2011) Z 75 X 72 T rhai i o RIE 7 Sk & 1
% ] B £ — AR Rl E A9 E AT ARt A KRR E 5 X Ataml o AR A
B A T LI S o MmN AL BT A KR BISE F4 BB E B

WMAZATEH > TRTI AKX AE
F/S;=f, (Economic Events;)...... (1)

X (2) i NGE tIURZAT 16 6 ZMME (Return;,) VAR AA
S (Earnmgs » B BERTR AR ETAR) A £ BFE G ﬁiB s YR K1 NEZ

Tt AL -
Earnings, = a; + p.Return;, + ¢jq...... (2)

A X (3) o Vpk R A M Return N 1808 FAFORELE > § 28K FHE

Ao BB ENA LA AGRE > BT HERAMAS (EEarnings),) -

E(Earnings).. = 0; + f.Return;...... (3)

47 Black, Christensen, Ciesielski, and Whipple (2018) &AF% % » 7~ 4] | De Franco etal. (2011) T

FL M 2 H RS 9 GAAP B A2 Tt
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FI2E > A TAE3Hd BT & A XA BaR a9 AR MUAZ L > A 1 4 8] BT L AR FIAE
E4 (Returny,) AR (4) F o BpREAZESE j MG H t A T Return;, Z 427

~
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2N E MR —3 23k GAAP B4 BEE 2 BT AT 24 A 342

BFARARZ AT F 1,130

R AR Z AT £ w9 F 2,000
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A3 BEERGFHER
4% g
FHAREARZ $H—KKIRSK  BEERT  2HEFES

L BARAA BIFGAAPH M IEGAAPHM  FfhscE
2004 8 28 24 111
2005 44 118 441 2305
2006 34 140 867 3156
2007 13 66 570 2593
2008 17 58 461 2929
2009 17 63 842 4160
2010 17 48 455 3458
2011 20 60 424 2731
2012 16 52 568 2537
2013 15 33 386 2151
2014 11 31 285 1687
2015 23 60 325 1487
2016 76 193 927 1742
2017 31 71 790 1494
48 Fu 342 1021 7365 32541
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F4 AMGEE (AT ARF BB

NG COM G COM POST 2 STD SALE STD_OCF SALE GRWTH OCF MTB ROA LEV SIZE BIG4 LOSSPROB
NG COM  1.00
GCOM  0.60™"  1.00
POST2  0.07* 0.05 1.00
STD SALE  -0.12"*  -0.07"  -0.05° 1.00
STD OCF  -0.19™  -0.09"*  -0.04 0.43"* 1.00
SALE GRWTH  0.01 0.04 0.03 -0.03 0.04 1.00
OCF 040"  033™  0.03 -0.06° -0.08* -0.07* 1.00
MTB  0.10™  0.05 0.03 -0.03 0.10°* 0.03 0.13"* 1.0
ROA 032 045™  -0.01 -0.03 -0.02 0.09% 0477 0.09"*  1.00
LEV  -0.09""  -0.08" 0.04 0.11°* 0.05* -0.05° 0.03 0.06™ 0.02 1.00
SIZE  0.19"  0.08" 0.04 013" -020™  -0.00 0.17*  0.01 020" 028"  1.00
BIG4  0.02 0.02 -0.01 0.00 -0.03 -0.02 -0.02 -0.01 0.03 0.06" 0.25"* 1.00
LOSSPROB  -0.44™* 053"  -0.05 0.13"* 0.18"* 0.09%  -047™ 006"  -043™ 005 037 -0.10™ 1.00
N=1019

“p<0.1," p<0.05 """ p<0.01
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5 gatsiatk (AT ARF A )

Observations Mean StdDev. Ql Median Q3
NG COM 1130 -1.082 1.342 -1.140 -0.715 -0.490
G COM 1019 -2.591 2.669 -2.970 -1.710 -1.100
POST 1130 0.553 0.497 0.000 1.000 1.000
STD_SALE 1130 0.037 0.041 0.015 0.025 0.044
STD OCF 1130 0.023 0.018 0.013 0.018 0.027
SALE GRWTH 1130 0.123 0.400 -0.022 0.067 0.186
OCF 1130 0.080 0.088 0.049 0.084 0.122
MTB 1130 3.211 8.037 1.387 2.201 3.655
ROA 1130 -0.001 0.181 -0.014 0.031 0.062
LEV 1130 0.533 0.296 0.346 0.542 0.678
SIZE 1130 7.537 1.655 6.234 7.470 8.788
BIG4 1130 0.913 0.282 1.000 1.000 1.000
LOSSPROB 1130 0.296 0.296 0.062 0.188 0.500
N 1130
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K6 FEER

NG _COMP G_COMP
A& 2 SR A& 4 R A& 2 SR A& 4 5
POST 0.100% 0.106%* 0.147 0.155
(1.652) (2.395) (1.162) (1.561)
STD _SALE -0.060 -1.291 -2.885 -4.259%*
(-0.070) (-1.350) (-1.266) (-2.120)
STD_OCF -12.099%** -8.971%** -2.004 0.944
(-2.798) (-3.244) (-0.388) (0.255)
SALE GRWTH -0.129 -0.005 0.529% 0.639%**
(-1.210) (-0.045) (2.694) (3.366)
OCF 2.345%* 2.788%H* 1.787 1.328
(2.526) (3.608) (1.157) (1.248)
MTB 0.009%* 0.005 -0.003 -0.004
(2.364) (1.536) (-0.274) (-0.489)
ROA 0.793 0.437 4.438*** 3.296%**
(1.261) (1.389) (4.780) (6.091)
LEV -0.103 -0.312%* -0.545 -1.019%**
(-0.487) (-2.538) (-1.510) (-3.624)
SIZE 0.033 0.070%** -0.142%* -0.061
(1.262) (3.383) (-2.359) (-1.394)
BIG4 -0.071 -0.237%%* -0.000 -0.312*
(-0.658) (-2.900) (-0.002) (-1.954)
LOSSPROB -1.287%** -1.256%** -3.972%%* -4.182%**
(-6.629) (-8.059) (-10.301) (-14.225)
Constant -1.768*** -0.874* 0.682 -0.050
(-5.762) (-1.951) (1.030) (-0.062)
Industry FE Y Y Y Y
Observations 1,130 2,000 1,019 1,828
Adjust R? 0.346 0.369 0.436 0.429

8% p<0.01, ** p<0.05, * p<0.1
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% 7~ B4R (ONE WAY CLUSTER)

NG _COMP G_COMP
A& 2 SR A& 4 SR A& 2 SR A& 4 R
POST 0.100* 0.106%* 0.147 0.155
(1.667) (2.129) (1.162) (1.328)
STD _SALE -0.060 -1.291 -2.885 -4.259*
(-0.062) (-1.096) (-0.969) (-1.824)
STD_OCF -12.099** -8.971%* -2.004 0.944
(-2.359) (-2.269) (-0.309) (0.177)
SALE GRWTH -0.129 -0.005 0.529°%* 0.639%**
(-1.205) (-0.045) (2.299) (2.778)
OCF 2.345%* 2.788%H* 1.787 1.328
(2.232) (2.954) (1.054) (1.003)
MTB 0.009%* 0.005 -0.003 -0.004
(2.105) (1.354) (-0.241) (-0.419)
ROA 0.793 0.437 4.438*** 3.296%**
(1.350) (1.449) (4.691) (7.213)
LEV -0.103 -0.312%* -0.545 -1.019%**
(-0.603) (-2.294) (-1.257) (-2.608)
SIZE 0.033 0.070%* -0.142* -0.061
(1.074) (2.307) (-1.712) (-0.982)
BIG4 -0.071 -0.237* -0.000 -0.312
(-0.493) (-1.919) (-0.002) (-1.438)
LOSSPROB -1.287%** -1.256%** -3.972%%* -4.182%**
(-5.178) (-5.774) (-7.798) (-10.461)
Constant -1.768*** -0.874%** 0.682 -0.050
(-4.530) (-2.703) (0.779) (-0.077)
Industry FE Y Y Y Y
Observations 1,130 2,000 1,019 1,828
Adjust R? 0.346 0.369 0.436 0.429

8% p<().01, #* p<0.05, * p<0.1
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&8 BRI (B EHHR)

NG _COMP G_COMP
AME6SF ATZ8F A& 10F ATE 65 AT{Z 8 F A& 10 F
POST 0.094%*%  0.097**  0.094%* 0.093 0.086 0.097
(2.390) (2.536)  (2.543) (1.027) (1.012) (1.193)
STD SALE  -2.481** -2.219%* -2.004**  -4303**  -4499** .5184%**
(-2.118)  (-2.070)  (-1.969) (-2.192) (-2.422)  (-2.931)
STD_OCF S7.152%%% 6. 350%** 7.414%**  (.334 0.008 0.041
(-3.060) (-2.941) (-3.660) (0.095) (0.002) (0.013)
SALE GRWTH 0.063 0.090 0.117 0.590***  (.589%** (). 532%**
(0.618) (0.926)  (1.204) (4.038) (4.310) (4.015)
OCF 2.683*** D 955%#Ek D g55*k*  1.172 2.155%*  2,129%*
(4.119) (5.016)  (5.328) (1.308) (2.326) (2.539)
MTB 0.005* 0.004 0.005**  -0.008 -0.010 -0.005
(1.943) (1.558)  (1.964) (-0.788) (-0.964)  (-0.495)
ROA 0.334 0.359 0.408 2.856%**  2,03Q%**k D Q] Hk
(1.280) (1.403)  (1.603) (6.012) (6.076) (6.201)
LEV -0.506%** -0.514%** (0. 528%**  _1.300*** _].188*** -1.265%**
(-4.059) (4.532) (-4.712) (-4.675) (-4.860)  (-5.318)
SIZE 0.094***  (0.095%** (0.094***  -0.008 0.016 0.023
(4.754) (5.230)  (5.543) (-0.205) (0.438) (0.691)
BIG4 -0.196%** -0.218*** -0.197*** -0.379**  -0.450*** -0.386%**
(-2.638) (-3.220)  (-2.936) (-2.345) (-2.905)  (-2.580)
LOSSPROB  -1.231%#* _] 195%#* -] 185%** -4255%** _3.093%** .3 89(***
(-9.148)  (-9.826)  (-10.578) (-16.518) (-17.157) (-17.722)
Constant -0.916%*  -0.938** -0.931**  -0.158 -0.490 -0.587
(-2.036) (-2.091)  (-2.090) (-0.196) (-0.645)  (-0.791)
Industry FE Y Y Y Y Y Y
Observations 2,626 3,077 3,395 2,424 2,851 3,158
Adjust R? 0.358 0.357 0.366 0.42 0.423 0.427

w85 p<().01, #* p<0.05, * p<0.1
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&9 k2| $JE GAAP B M BEE1Z

H ¥ I GAAP B4 TR Y E

NG _COMP
AT AR 25 AT £ 4S5
POST -0.029 -0.049
(-0.189) (-0.243)
STD _SALE 5.462 1.710
(1.053) (0.592)
STD_OCF 12.483 7.164
(0.924) (0.830)
SALE GRWTH -0.319 0.013
(-0.744) (0.033)
OCF 5.478%** 4.748***
(3.844) (4.518)
MTB -0.035* -0.025*
(-1.937) (-1.717)
ROA 2.404%** 1.693 %
(3.275) (4.033)
LEV -0.456 -0.821
(-0.810) (-1.636)
SIZE 0.106 0.095
(1.034) (1.070)
BIG4 -0.066 -0.106
(-0.211) (-0.343)
LOSSPROB -1.077%* -1.615%**
(-2.080) (-2.989)
Constant -1.734 -0.390
(-1.554) (-0.385)
Industry FE YES YES
Observations 261 467
Adj R? 0.744 0.636

8% p<().01, #* p<0.05, * p<0.1
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it 4%

AEMEER LA AR F

LR L W SUEN
Generally Accepted Accounting Principles, GAAP — A 3B R A
Cease and Desist 7ok 3 2 0k

Center for Audit Quality, CAQ FitowE P

Comment Letters

Commission’s Rules of Practice

Compliance and Disclosure Interpretations, C&DIs

VLR EY s

Division of Corporation Finance o 5] B 53R P
Division of Enforcement 58 4] FAAT IR P

Filing Reviews EERF

Financial Accounting Standards Board, FASB MH e RALZR &
Fraud risk factor FR AR T
Freedom of Information Act, FOIA BB HIEE
International Accounting Standards Board, IASB Bt A F 6
International Financial Reporting Standards, IFRS gt &R

International Organization of Securities Commissions,
I0SCO

Management's Discussion and Analysis, MD&A

Non-GAAP Earnings

Pro Forma B H) M B o
Prominence BAARAL L
Public Company Accounting Reform and Investor Db ok
Protection Act of 2002, SOX Act DS AR
Registrants B A
Regulation G G*%
Regulation S-K S-K %%
Securities Exchange Act of 1934 BHAR Gk
United States Securities and Exchange Commission, SEC £ B & A5 ¥ LB &
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TR W I HZ Bh

Earnings, = a; + p.Return, +¢;, ...... (1)

E(Earnings).. = 0; + R.Return,-, ...... (2)

E(Earnings)w =0, + El.Return,-t ...... (3)
Comparabilityvt:-i x¥hos E(Earningsl.l.t)-E(Earningm)| ...... (4)

G EATA 2016 S A 4] » Amazon (GVKEY=064768) 4k % i 2 8] vA & Office
DEPOT & OfficeMAX (GVKEY=014624) 4k # j » &) > w% SIC #5% % 59 (474

T B EESRANAI2Z A E -

FEE— AR (1) Xo A B RE NG GasEp > IR K ZEASE] 2015 F69€3+F
M A M o FAFH 6,4 0.00048773 ~ .2 0.00080821 5 XL j 23] &, > §;

% 0.0107037 ~ @7?%.-0.00706682 °

B b £ X B e T
E(Earnings).. = 0.00048773 + 0.00080821 Return...... (5)
E(Earnings)w =0.01070370 — 0.00706682 Return;,...... (6)
3 58— ~ # Amazon 2013 #% —% F 2016 FHE W ERZHEMEHH B A (2) X

B FHE20135%—E2F2016 55 wEZTAHBE o

FBE =~ 4% Amazon 2013 5% —% % 2016 FF W E R ZHMBM EH R BN (3) X

B FHE20I35%—EF2016 55 wEZTAHBE o

VB~ EREEEZIHARBGT N (4) NP > Bp /38 w6 T rod bk o
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TR -

FAH LT Ao T
194 AR

Returni  E(Earnings)ix  Returny  E(Earnings)ijc 48 J& % 48 3144
2013 &—  0.06226330 0.000538052 0.06226330 0.010263696 0.009725645
2013 = 0.04202789 0.000521697 0.04202789 0.010406696 0.009884999
2013 &= 0.12585981 0.000589451 0.12585981 0.009814271 0.009224820
2013 Zvg  0.27555653  0.000710438 0.27555653 0.008756392 0.008045954
2014 F— -0.15653610 0.000361216 -0.15653610 0.011809912 0.011448696
2014 &= -0.03444170 0.000459894 -0.03444170 0.010947093 0.010487200
2014 &= -0.00720490 0.000481907 -0.00720490 0.010754616 0.010272709
2014 Fvg -0.03749530 0.000457426 -0.03749530 0.010968673 0.010511247
2015 &— 0.19896891 0.000648539 0.19896891 0.009297623 0.008649084
2015 &= 0.16659498 0.000622374 0.16659498 0.009526403 0.008904030
2015 &= 0.17922556 0.000632582 0.17922556 0.009437145 0.008804563
2015 w9 0.32038132 0.000746665 0.32038132 0.008439623 0.007692957
2016 &— -0.12169140 0.000389378 -0.12169140 0.011563671 0.011174293
2016 &= 0.20547803 0.000653799 0.20547803 0.009251624 0.008597824
2016 &= 0.17004835 0.000625165 0.17004835 0.009501999 0.008876834
2016 Fvg  -0.10442970 0.000403329 -0.10442970 0.011441686 0.011038357
FHERA -0.009583701

R VA LAk A 712 T et H 842 » 54K 88 De Francoetal. (2011) 22 & > &

AR T E T > KRB EM A4 SIC59 NaZTrhs b egAH s > £ B

Bep o BRI P E R AL AT KA 8P E#-
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JE GAAP Z £ 18 E 7 XX 5.4

Uber 3+ H % 35 % Non-GAAP &£ 2 7 X,

Mar 31°19

Revenue $3,099
Excess Driver incentives (303)
Driver referrals (35)

Adjusted Net Revenue $2,761

(FmFARE
https://s23.q4cdn.com/407969754/files/doc_financials/2019/Q1/Q1-2019-supplemental-
slides.pdf)

Google 3+ 5 % 38 % Non-GAAP Z# = 7 X

Three Months Ended Three Months Ended
December 31, 2018 December 31, 2018

YoY QoQ
(using Q4'17's FX rates) (using Q3'18's FX rates)

EMEA revenues (GAAP) $ 12350 § 12,350
Exclude foreign exchange effect on Q4'18 revenues using Q4'17 rates 367 N/A
Exclude foreign exchange effect on Q4'18 revenues using Q3'18 rates N/A 175
Exclude hedging effect recognized in Q4'18 (99) (99)

EMEA constant currency revenues (non-GAAP) $ 12618 § 12,426

(FmAMIRE -

https://abc.xyz/investor/static/pdf/2019Q1 _alphabet_earnings_release.pdf)
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B B2 R
$1JF GAAP HEBRMRA B RAE I TH
s> &) ¢ International Paper Company.
28 RITR XL A AR XX A - 8-K > 2016 7 A 28 B
B RHE M A 201659 A 22 H

A 4L ¢ https://www.sec.gov/Archives/edgar/data/51434/000000000016094091/filename 1.pdf

Dear Ms. Roberts:

We have limited our review of your filing to those issues we have addressed in our
comments. In some of our comments, we may ask you to provide us with information so
we may better understand your disclosure.

Please respond to these comments within ten business days by providing the
requested information or advise us as soon as possible when you will respond. If you do
not believe our comments apply to your facts and circumstances, please tell us why in
your response.

After reviewing your response to these comments, we may have additional comments.

Form 8-K Filed July 28. 2016

1. We note that you describe second quarter 2016 earnings as “strong overall results”
in the headline caption and this appears to refer solely to your non-GAAP results.
In future earnings releases, please include an equally prominent descriptive
characterization of the comparable GAAP results. See Question 102.10 of the
updated Non-GAAP Compliance and Disclosure Interpretations issued on May
17, 2016. In addition, consider whether the term “overall” is appropriate to

describe results that exclude significant expenses.
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MR EH Ik GAAP BB/ BHRRARARLAENNEEITH
s~ &)+ Hertz Global Holdings Inc.

Evf

ES

FEMHRZ B HR 2016 9 A 28 B

Dear Mr. Kennedy:

NERITIRRXZ IR ER LB 8K>2016 48 A9 1

A LAk ¢ https://www.sec.gov/Archives/edgar/data/47129/000000000016095030/filename 1.pdf

We have limited our review of your filing to those issues we have addressed in our
we may better understand your disclosure.

1.

comments. In some of our comments, we may ask you to provide us with information so

Please respond to these comments within ten business days by providing the requested
information or advise us as soon as possible when you will respond. If you do not believe

our comments apply to your facts and circumstances, please tell us why in your response.

After reviewing your response to these comments, we may have additional comments.

You present a full non-GAAP income statement when reconciling non-GAAP

measures to the most directly comparable GAAP measures. Please reconcile

without presenting a full non-GAAP income statement in your next earnings
Disclosure Interpretations issued on May 17, 2016.
2.

release. See Question 102.10 of the updated Non-GAAP Compliance and

Your computation of free cash flow differs from the typical calculation (cash flows
from operating activities as presented in the statement of cash flows under GAAP,
less capital expenditures). See Question 102.07 of the Non-GAAP Compliance

and Disclosure Interpretations and revise the title of this non-GA AP measure.
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1Ak GAAP 2/l & MBI T
/&) : Air Products and Chemicals, Inc.
EEf

ES

NERITI X Z IR ER LB :8-K>2016 41 H29 8
2 BH 2016 52 B 26 H

Dear Mr. Crocco:

A LAk ¢ https://www.sec.gov/Archives/edgar/data/2969/000000000016066442/filename .pdf

your response.

We have limited our review of your filing to the financial statements and related
disclosures and have the following comments. In some of our comments, we may ask you
Please respond to these comments within ten business days by providing the

to provide us with information so we may better understand your disclosure.

requested information or advise us as soon as possible when you will respond. If you do
comments.

not believe our comments apply to your facts and circumstances, please tell us why in

Form 8-K Filed on January 29. 2016

After reviewing your response to these comments, we may have additional
1

In your earnings release, we note you provide disclosures that you identify as
“EPS”, “Net Income”, “Operating Income”, and “EPS Guidance” that actually
relate to non- GAAP financial measures. Please revise future disclosures related
to non-GAAP financial measures.

to non-GAAP financial measures to not use GAAP terminology when you refer
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RRZIF B AEMNIE GAAP BHRZTH]
»~a] © Apache Corporation

Evf

ES

NERITIRRXZ ISR ER LB 8-K>2016 48 A4 8
HEMAZ BE 2016 59 A 22 8

Dear Mr. Riney:

A LAk ¢ https://www.sec.gov/Archives/edgar/data/6769/000000000016094092/filename .pdf

We have limited our review of your filing to those issues we have addressed in our
we may better understand your disclosure.

your response.

comments. In some of our comments, we may ask you to provide us with information so
Please respond to these comments within ten business days by providing the

requested information or advise us as soon as possible when you will respond. If you do
comments.

not believe our comments apply to your facts and circumstances, please tell us why in

After reviewing your response to these comments, we may have additional
Form 8-K Filed August 4, 2016
1.

We note that the adjustments to arrive at adjusted earnings are presented “net of
17, 2016.

tax.” Please present the income tax effects of your non-GAAP adjustments as a

separate adjustment and explain how you calculated the income tax effects related

to these adjustments in your next earnings release. See Question 102.11 of the

updated Non- GAAP Compliance and Disclosure Interpretations issued on May
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Ik GAAP #7148 M A % 2 T

/&) Abbott Laboratories

Evf

ES

FEHRZ B HER 2017 F3 A 298

Dear Mr. Yoor:

NERITI X Z IR IR LB :8-K>201741H258

A L4k ¢ https://www.sec.gov/Archives/edgar/data/1800/000000000017016024/filename.pdf

understand your disclosure.

We have limited our review of your filing to the issue we have addressed in our

comment. In our comment, we ask you to provide us with information so we may better
Please respond to the comment within ten business days by providing the requested

Form 8-K filed January 25. 2017 Exhibit 99.1

information or advise us as soon as possible when you will respond. If you do not believe
After reviewing your response to the comment, we may have additional comments.

our comment applies to your facts and circumstances, please tell us why in your response.

Please refer to the non-GAAP reconciliations of financial information from

continuing operations on pages 14 and 15. For each reconciliation and for each line

item (other than intangible amortization), provide us a schedule of the "specified
items" showing the amount and description of each specified item.
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DA EEARR AR X
401(b) 2 H X

(b) COMMISSION RULES ON PRO FORMA FIGURES.
Not later than 180 days after the date of enactment of the Sarbanes-Oxley Act of 2002,
the Commission shall issue final rules providing that pro forma financial information
included in any periodic or other report filed with the Commission pursuant to the
securities laws, or in any public disclosure or press or other release, shall be presented in
a manner that

(1) does not contain an untrue statement of a material fact or omit to state a material
fact necessary in order to make the pro forma financial information, in light of the
circumstances under which it is presented, not misleading; and

(2) reconciles it with the financial condition and results of operations of the issuer

under generally accepted accounting principles.

408 Z L

(a) REGULAR AND SYSTEMATIC REVIEW.

The Commission shall review disclosures made by issuers reporting under section 13(a)
of the Securities Exchange Act of 1934 (including reports filed on Form 10-K), and which
have a class of securities listed on a national securities exchange or traded on an
automated quotation facility of a national securities association, on a regular and
systematic basis for the protection of investors. Such review shall include a review of an
issuer’s financial statement.

(b) REVIEW CRITERIA.

For purposes of scheduling the reviews required by subsection (a), the Commission shall

consider, among other factors,
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(1) issuers that have issued material restatements of financial results;
(2) issuers that experience significant volatility in their stock price as compared to other
1Ssuers;
(3) issuers with the largest market capitalization;
(4) emerging companies with disparities in price to earning ratios;
(5) issuers whose operations significantly affect any material sector of the economy;
(6) any other factors that the Commission may consider relevant.
(c) MINIMUM REVIEW PERIOD.
In no event shall an issuer required to file reports under section 13(a) or 15(d) of the
Securities Exchange Act of 1934 be reviewed under this section less frequently than once

every 3 years.
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Reg. G Rule 100 = &£

(a) Whenever a registrant, or person acting on its behalf, publicly discloses material
information that includes a non-GAAP financial measure, the registrant must accompany
that non-GAAP financial measure with:
(1) A presentation of the most directly comparable financial measure calculated and
presented in accordance with Generally Accepted Accounting Principles (GAAP); and
(2) A reconciliation (by schedule or other clearly understandable method), which shall
be quantitative for historical non-GAAP measures presented, and quantitative, to the
extent available without unreasonable efforts, for forward-looking information, of the
differences between the non-GAAP financial measuredisclosed or released with the
most comparable financial measure or measures calculated and presented in
accordance with GAAP identified in paragraph (a)(1) of this section.
(b) A registrant, or a person acting on its behalf, shall not make public a non-GAAP
financial measure that, taken together with the information accompanying that measure
and any other accompanying discussion of that measure, contains an untrue statement of
a material fact or omits to state a material fact necessary in order to make the presentation
of the non-GAAP financial measure, in light of the circumstances under which it is
presented, not misleading.
(c) This section shall not apply to a disclosure of a non-GAAP financial measure that is
made by or on behalf of a registrant that is a foreign private issuer if the following
conditions are satisfied:
(1) The securities of the registrant are listed or quoted on a securities exchange or inter-
dealer quotation system outside the United States;
(2) The non-GAAP financial measure is not derived from or based on a measure
calculated and presented in accordance with generally accepted accounting principles
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in the United States; and
(3) The disclosure is made by or on behalf of the registrant outside the United States,
or is included in a written communication that is released by or on behalf of the
registrant outside the United States.
(d) This section shall not apply to a non-GAAP financial measure included in disclosure
relating to a proposed business combination, the entity resulting therefrom or an entity
that is a party thereto, if the disclosure is contained in a communication that is subject to
§ 230.425 of this chapter, § 240.14a-12 or § 240.14d-2(b)(2) of this chapter or § 229.1015

of this chapter.

Notes to § 244.100:
1. If a non-GAAP financial measure is made public orally, telephonically, by Web cast,
by broadcast, or by similar means, the requirements of paragraphs (a)(1)(i) and (a)(1)(ii)
of this section will be satisfied if:
(1) The required information in those paragraphs is provided on the registrant's Web
site at the time the non-GAAP financial measure is made public; and
(i1) The location of the web site is made public in the same presentation in which the
non-GAAP financial measure is made public.
2. The provisions of paragraph (c) of this section shall apply notwithstanding the
existence of one or more of the following circumstances:
(1) A written communication is released in the United States as well as outside the
United States, so long as the communication is released in the United States
contemporaneously with or after the release outside the United States and is not
otherwise targeted at persons located in the United States;

(i) Foreign journalists, U.S. journalists or other third parties have access to the
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information;

(ii1) The information appears on one or more web sites maintained by the registrant, so
long as the web sites, taken together, are not available exclusively to, or targeted at,
persons located in the United States; or

(iv) Following the disclosure or release of the information outside the United States,
the information is included in a submission by the registrant to the Commission made

under cover of a Form 6-K.

69

d0i:10.6342/NTU201901355



Reg. S-K (10) 2 &£

(a)Application of Regulation S-K.

This part (together with the General Rules and Regulations under the Securities Act of
1933, 15 U.S.C. 77aet seq., as amended (Securities Act), and the Securities Exchange Act
of 1934, 15 U.S.C. 78aet seq., as amended (Exchange Act) (parts 230 and 240 of this
chapter), the Interpretative Releases under these Acts (parts 231 and 241 of this chapter)
and the forms under these Acts (parts 239 and 249 of this chapter)) states the requirements
applicable to the content of the non-financial statement portions of:

(1) Registration statements under the Securities Act (part 239 of this chapter) to the

extent provided in the forms to be used for registration under such Act; and

(2) Registration statements under section 12 (subpart C of part 249 of this chapter),

annual or other reports under sections 13 and 15(d) (subparts D and E of part 249 of

this chapter), going-private transaction statements under section 13 (part 240 of this
chapter), tender offer statements under sections 13 and 14 (part 240 of this chapter),
annual reports to security holders and proxy and information statements under section

14 (part 240 of this chapter), and any other documents required to be filed under the

Exchange Act, to the extent provided in the forms and rules under that Act.
(b)Commission policy on projections.

The Commission encourages the use in documents specified in Rule 175 under the
Securities Act (§ 230.175 of this chapter) and Rule 3b-6 under the Exchange Act (§
240.3b-6 of this chapter) of management's projections of future economic performance
that have a reasonable basis and are presented in an appropriate format. The guidelines
set forth herein represent the Commission's views on important factors to be considered
in formulating and disclosing such projections.

(1)Basis for projections. The Commission believes that management must have the
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option to present in Commission filings its good faith assessment of a registrant's future
performance. Management, however, must have a reasonable basis for such an
assessment. Although a history of operations or experience in projecting may be among
the factors providing a basis for management's assessment, the Commission does not
believe that a registrant always must have had such a history or experience in order to
formulate projections with a reasonable basis. An outside review of management's
projections may furnish additional support for having a reasonable basis for a
projection. If management decides to include a report of such a review in a Commission
filing, there also should be disclosure of the qualifications of the reviewer, the extent
of the review, the relationship between the reviewer and theregistrant, and other
material factors concerning the process by which any outside review was sought or
obtained. Moreover, in the case of a registration statement under the Securities Act, the
reviewer would be deemed an expert and an appropriate consent must be filed with the
registration statement.

(2)Format for projections. In determining the appropriate format for projections
included in Commission filings, consideration must be given to, among other things,
the financial items to be projected, the period to be covered, and the manner of
presentation to be used. Although traditionally projections have been given for three
financial items generally considered to be of primary importance to investors (revenues,
net income (loss) and earnings (loss) per share), projection information need not
necessarily be limited to these three items. However, management should take care to
assure that the choice of items projected is not susceptible of misleading inferences
through selective projection of only favorable items. Revenues, net income (loss) and
earnings (loss) per share usually are presented together in order to avoid any misleading

inferences that may arise when the individual items reflect contradictory trends. There
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may be instances, however, when it is appropriate to present earnings (loss) from
continuing operations in addition to or in lieu of net income (loss). It generally would
be misleading to present sales or revenue projections without one of the foregoing
measures of income. The period that appropriately may be covered by a projection
depends to a large extent on the particular circumstances of the company involved. For
certain companies in certain industries, a projection covering a two or three year period
may be entirely reasonable. Other companies may not have a reasonable basis for
projections beyond the current year. Accordingly, management should select the period
most appropriate in the circumstances. In addition, management, in making a
projection, should disclose what, in its opinion, is the most probable specific amount
or the most reasonable range for each financial item projected based on the selected
assumptions. Ranges, however, should not be so wide as to make the disclosures
meaningless. Moreover, several projections based on varying assumptions may be
judged by management to be more meaningful than a single number or range and would
be permitted.

(3)Investor understanding.

(1) When management chooses to include its projections in a Commission filing,
the disclosures accompanying the projections should facilitate investor
understanding of the basis for and limitations of projections. In this regard
investors should be cautioned against attributing undue certainty to
management's assessment, and the Commission believes that investors
would be aided by a statement indicating management's intention regarding
the furnishing of updated projections. The Commission also believes that
investor understanding would be enhanced by disclosure of the assumptions

which in management's opinion are most significant to the projections or are
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the key factors upon which the financial results of the enterprise depend and
encourages disclosure of assumptions in a manner that will provide a
framework for analysis of the projection.

(i)  Management also should consider whether disclosure of the accuracy or
inaccuracy of previous projections would provide investors with important
insights into the limitations of projections. In this regard, consideration
should be given to presenting the projections in a format that will facilitate
subsequent analysis of the reasons for differences between actual and
forecast results. An important benefit may arise from the systematic analysis
of variances between projected and actual results on a continuing basis, since
such disclosure may highlight for investors the most significant risk and
profit-sensitive areas in a business operation.

(ii1))  With respect to previously issued projections, registrants are reminded of
their responsibility to make full and prompt disclosure of material facts, both
favorable and unfavorable, regarding their financial condition. This
responsibility may extend to situations where management knows or has
reason to know that its previously disclosed projections no longer have a
reasonable basis.

(iv)  Since a registrant's ability to make projections with relative confidence may
vary with all the facts and circumstances, the responsibility for determining
whether to discontinue or to resume making projections is best left to
management. However, the Commission encourages registrants not to
discontinue or to resume projections in Commission filings without a
reasonable basis.

(c)Commission policy on security ratings.

73

d0i:10.6342/NTU201901355



In view of the importance of security ratings (ratings) to investors and the marketplace,
the Commission permits registrants to disclose, on a voluntary basis, ratings assigned by
rating organizations to classes of debt securities, convertible debt securities and preferred
stock in registration statements and periodic reports. Set forth herein are the
Commission's views on important matters to be considered in disclosing security ratings.
(1)Securities Act filings.
(1) If a registrant includes in a registration statement filed under the Securities
Act any rating(s) assigned to a class of securities, it should consider including:
(A) Any other rating intended for public dissemination assigned to such class
by a nationally recognized statistical rating organization (NRSRO)
(additional NRSRO rating) that is available on the date of the initial filing of
the document and that is materially different from any rating disclosed; and
(B) the name of each rating organization whose rating is disclosed; each such
rating organization's definition or description of the category in which it rated
the class of securities; the relative rank of each rating within the assigning
rating organization's overall classification system; and a statement informing
investors that a security rating is not a recommendation to buy, sell or hold
securities, that it may be subject to revision or withdrawal at any time by the
assigning rating organization, and that each rating should be evaluated
independently of any other rating. The registrant also should include the
written consent of any rating organization that is not a NRSRO whose rating
is included. With respect to the written consent of any NRSRO whose rating
is included, see Rule 436(g) under the Securities Act (§ 230.436(g) of this
chapter).

(i1))  If a change in a rating already included is available subsequent to the filing
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of the registration statement, but prior to its effectiveness, the registrant
should consider including such rating change in the final prospectus. If the
rating change is material or if a materially different rating from any disclosed
becomes available during this period, the registrant should consider
amending the registration statement to include the rating change or additional
rating and recirculating the preliminary prospectus.

(ii1))  If a materially different additional NRSRO rating or a material change in a
rating already included becomes available during any period in which offers
or sales are being made, the registrant should consider disclosing such
additional rating or rating change by means of post-effective amendment or
sticker to the prospectus pursuant to Rule 424(b) under the Securities Act (§
230.424(b) of this chapter), unless, in the case of a registration statement on
Form S-3 (§ 239.13 of this chapter), it has been disclosed in a document
incorporated by reference into the registration statement subsequent to its
effectiveness and prior to the termination of the offering.

(2)Exchange Act filings.

(1) If a registrant includes in a registration statement or periodic report filed
under the Exchange Actany rating(s) assigned to a class of securities, it
should consider including the information specified in paragraphs (c)(1)(1)(A)
and (B) of this section.

(i1) If there is a material change in the rating(s) assigned by any NRSRO(s) to
any outstanding class(es) of securities of a registrant subject to the reporting
requirements of section 13(a) or 15(d) of the Exchange Act, the registrant
should consider filing a report on Form 8-K (§ 249.308 of this chapter) or

other appropriate report under the Exchange Act disclosing such rating
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change.

(d)Incorporation by Reference.
Where rules, regulations, or instructions to forms of the Commission permit incorporation
by reference, a document may be so incorporated by reference to the specific document
and to the prior filing or submission in which such document was physically filed or
submitted. Except where a registrant or issuer is expressly required to incorporate a
document or documents by reference (or for purposes of Item 1100(c) of Regulation AB
(§ 229.1100(c)) with respect to an asset-backed issuer, as that term is defined in Item 1101
of Regulation AB (§ 229.1101)), reference may not be made to any document which
incorporates another document by reference if the pertinent portion of the document
containing the information or financial statements to be incorporated by reference
includes an incorporation by reference to another document. No document on file with
the Commission for more than five years may be incorporated by reference except:

(1) Documents contained in registration statements, which may be incorporated by

reference as long as the registrant has a reporting requirement with the Commission;

or

(2) Documents that the registrant specifically identifies by physical location by SEC

file number reference, provided such materials have not been disposed of by the

Commission pursuant to its Records Control Schedule (17 CFR 200.80f).
(e)Use of non-GAAP financial measures in Commission filings.

(1) Whenever one or more non-GAAP financial measures are included in a filing with

the Commission:

(1) The registrant must include the following in the filing:
(A) A presentation, with equal or greater prominence, of the most directly

comparable financial measure or measures calculated and presented in accordance
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with Generally Accepted Accounting Principles (GAAP);
(B) A reconciliation (by schedule or other clearly understandable method), which
shall be quantitative for historical non-GAAP measures presented, and
quantitative, to the extent available without unreasonable efforts, for forward-
looking information, of the differences between the non-GAAP financial measure
disclosed or released with the most directly comparable financial measure or
measures calculated and presented in accordance with GAAP identified in
paragraph (e)(1)(i)(A) of this section;
(C) A statement disclosing the reasons why the registrant's management believes
that presentation of the non-GAAP financial measure provides useful information
to investors regarding the registrant's financial condition and results of operations;
and
(D) To the extent material, a statement disclosing the additional purposes, if any,
for which the registrant's management uses the non-GAAP financial measure that
are not disclosed pursuant to paragraph (e)(1)(i)(C) of this section; and
(i1) A registrant must not:
(A) Exclude charges or liabilities that required, or will require, cash settlement,
or would have required cash settlement absent an ability to settle in another
manner, from non-GAAP liquidity measures, other than the measures earnings
before interest and taxes (EBIT) and earnings before interest, taxes,
depreciation, and amortization (EBITDA);
(B) Adjust a non-GAAP performance measure to eliminate or smooth items
identified as non-recurring, infrequent or unusual, when the nature of the charge
or gain is such that it is reasonably likely to recur within two years or there was

a similar charge or gain within the prior two years;
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(C) Present non-GAAP financial measures on the face of the registrant's
financial statements prepared in accordance with GAAP or in the
accompanying notes;
(D) Present non-GAAP financial measures on the face of any pro forma
financial information required to be disclosed by Article 11 of Regulation S-X
(17 CFR 210.11-01 through 210.11-03); or
(E) Use titles or descriptions of non-GAAP financial measures that are the same
as, or confusingly similar to, titles or descriptions used for GAAP financial
measures; and
(ii1) If the filing is not an annual report on Form 10-K or Form 20-F (17 CFR
249.220f1), a registrantneed not include the information required by paragraphs
(e)(1)(A)(C) and (e)(1)(1)(D) of this section if that information was included in its
most recent annual report on Form 10-K or Form 20-F or a more recent filing,
provided that the required information is updated to the extent necessary to meet the
requirements of paragraphs (e)(1)(1)(C) and (e)(1)(i)(D) of this section at the time of
the registrant's current filing.
(2) For purposes of this paragraph (e), a non-GAAP financial measure is a numerical
measure of a registrant's historical or future financial performance, financial position
or cash flows that:
(1) Excludes amounts, or is subject to adjustments that have the effect of excluding
amounts, that are included in the most directly comparable measure calculated and
presented in accordance with GAAP in the statement of comprehensive income,
balance sheet or statement of cash flows (or equivalent statements) of the issuer; or
(i1) Includes amounts, or is subject to adjustments that have the effect of including

amounts, that are excluded from the most directly comparable measure so calculated
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and presented.
(3) For purposes of this paragraph (e), GAAP refers to generally accepted accounting
principles in the United States, except that:
(1) In the case of foreign private issuers whose primary financial statements are
prepared in accordance with non-U.S. generally accepted accounting principles,
GAAP refers to the principles under which those primary financial statements are
prepared; and
(i1) In the case of foreign private issuers that include a non-GAAP financial measure
derived from or based on a measure calculated in accordance with U.S. generally
accepted accounting principles, GAAP refers to U.S. generally accepted accounting
principles for purposes of the application of the requirements of this paragraph (e)
to the disclosure of that measure.
(4) For purposes of this paragraph (e), non-GAAP financial measures exclude:
(1) Operating and other statistical measures; and
(i1) Ratios or statistical measures calculated using exclusively one or both of:
(A) Financial measures calculated in accordance with GAAP; and
(B) Operating measures or other measures that are not non-GAAP financial
measures.
(5) For purposes of this paragraph (), non-GAAP financial measures exclude financial
measures required to be disclosed by GAAP, Commission rules, or a system of
regulation of a government or governmental authority or self-regulatory organization
that is applicable to the registrant. However, the financial measure should be presented
outside of the financial statements unless the financial measure is required or expressly
permitted by the standard-setter that is responsible for establishing the GAAP used in

such financial statements.
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(6) The requirements of paragraph (e) of this section shall not apply to a non-GAAP
financial measure included in disclosure relating to a proposed business combination,
the entity resulting therefrom or an entity that is a party thereto, if the disclosure is
contained in a communication that is subject to § 230.425 of this chapter, § 240.14a-
12 or § 240.14d-2(b)(2) of this chapter or § 229.1015 of this chapter.
(7) The requirements of paragraph (e) of this section shall not apply to investment
companies registered under section 8 of the Investment Company Act of 1940 (15
U.S.C. 80a-8).
Note to paragraph (E):
A non-GAAP financial measure that would otherwise be prohibited by paragraph
(e)(1)(ii) of this section is permitted in a filing of a foreign private issuer if:
1. The non-GAAP financial measure relates to the GAAP used in the registrant's
primary financial statements included in its filing with the Commission;
2. The non-GAAP financial measure is required or expressly permitted by the standard-
setter that is responsible for establishing the GAAP used in such financial statements;
and
3. The non-GAAP financial measure is included in the annual report prepared by the
registrant for use in the jurisdiction in which it is domiciled, incorporated or organized
or for distribution to its security holders.
(f)Smaller reporting companies.
The requirements of this part apply to smaller reporting companies. A smaller reporting
company may comply with either the requirements applicable to smaller reporting
companies or the requirements applicable to other companies for each item, unless the
requirements for smaller reporting companies specify that smaller reporting companies

must comply with the smaller reporting company requirements. The following items
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of this part set forth requirements for smaller reporting companies that are different
from requirements applicable to other companies:
Index of Scaled Disclosure Available to Smaller Reporting Companies
(1)Definition of smaller reporting company. As used in this part, the term smaller
reporting company means an issuer that is not an investment company, an asset-backed
issuer (as defined in § 229.1101), or a majority-owned subsidiary of a parent that is not
a smaller reporting company and that:
(1) Had a public float of less than $250 million; or
(i1) Had annual revenues of less than $100 million and either:
(A) No public float; or
(B) A public float of less than $700 million.
(2)Determination. Whether an issuer is a smaller reporting company is determined on
an annual basis.
(1) For issuers that are required to file reports under section 13(a) or 15(d) of the
Exchange Act:
(A) Public float is measured as of the last business day of the issuer's most recently
completed second fiscal quarter and computed by multiplying the aggregate
worldwide number of shares of its voting and non-voting common equity held by
non-affiliates by the price at which the common equitywas last sold, or the average
of the bid and asked prices of common equity, in the principal marketfor the
common equity;
(B) Annual revenues are as of the most recently completed fiscal year for which
audited financial statements are available; and
(C) An issuer must reflect the determination of whether it came within the

definition of smaller reporting company in its quarterly report on Form 10-Q for
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the first fiscal quarter of the next year, indicating on the cover page of that filing,
and in subsequent filings for that fiscal year, whether it is a smaller reporting
company, except that, if a determination based on public float indicates that
theissuer is newly eligible to be a smaller reporting company, the issuer may
choose to reflect thisdetermination beginning with its first quarterly report on
Form 10-Q following the determination, rather than waiting until the first fiscal
quarter of the next year.

(i1) For determinations based on an initial registration statement under the Securities

Act or Exchange Act for shares of its common equity:
(A) Public float is measured as of a date within 30 days of the date of the filing of
the registration statement and computed by multiplying the aggregate worldwide
number of shares of its voting and non-voting common equity held by non-
affiliates before the registration plus, in the case of aSecurities Act registration
statement, the number of shares of its voting and non-voting common equity
included in the registration statement by the estimated public offering price of the
shares;
(B) Annual revenues are as of the most recently completed fiscal year for which
audited financial statements are available; and
(C) The issuer must reflect the determination of whether it came within the
definition of smaller reporting company in the registration statement and must
appropriately indicate on the cover page of the filing, and subsequent filings for
the fiscal year in which the filing is made, whether it is a smaller reporting
company. The issuer must re-determine its status at the end of its second fiscal
quarter and then reflect any change in status as provided in paragraph (f)(2)(i)(C)

of this section. In the case of a determination based on an initial Securities Act
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registration statement, an issuer that was not determined to be a smaller reporting

company has the option to re-determine its status at the conclusion of the offering

covered by the registration statement based on the actual offering price and

number of shares sold.

(ii1) Once an issuer determines that it does not qualify for smaller reporting company

status because it exceeded one or more of the current thresholds, it will remain

unqualified unless when making its annual determination either:

(A) It determines that its public float was less than $200 million; or

(B) It determines that its public float and its annual revenues meet the

requirements for subsequent qualification included in the following chart:

Prior annual

Prior public float

revenues None or less than $700 million $700 million or more
Less than $100 Neither threshold exceeded Public float—Less than $560
million million; and
Revenues—Less than $100 million.
$100 million or Public float—None or less than $700 Public float—Less than $560
more million; and million; and

Revenues—Less than $80 million

Revenues—Less than $80 million.
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C&DIs Z X

Section 100. General

Question 100.01
Question: Can certain adjustments, although not explicitly prohibited, result in a non-
GAAP measure that is misleading?
Answer: Yes. Certain adjustments may violate Rule 100(b) of Regulation G because
they cause the presentation of the non-GAAP measure to be misleading. For example,
presenting a performance measure that excludes normal, recurring, cash operating
expenses necessary to operate a registrant’s business could be misleading. [May 17,
2016]

Question 100.02
Question: Can a non-GAAP measure be misleading if it is presented inconsistently
between periods?
Answer: Yes. For example, a non-GAAP measure that adjusts a particular charge or
gain in the current period and for which other, similar charges or gains were not also
adjusted in prior periods could violate Rule 100(b) of Regulation G unless the change
between periods is disclosed and the reasons for it explained. In addition, depending
on the significance of the change, it may be necessary to recast prior measures to
conform to the current presentation and place the disclosure in the appropriate context.
[May 17, 2016]

Question 100.03
Question: Can a non-GAAP measure be misleading if the measure excludes charges,
but does not exclude any gains?
Answer: Yes. For example, a non-GAAP measure that is adjusted only for non-
recurring charges when there were non-recurring gains that occurred during the same
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period could violate Rule 100(b) of Regulation G. [May 17, 2016]
Question 100.04

Question: A registrant presents a non-GAAP performance measure that is adjusted to
accelerate revenue recognized ratably over time in accordance with GAAP as though
it earned revenue when customers are billed. Can this measure be presented in
documents filed or furnished with the Commission or provided elsewhere, such as on
company websites?

Answer: No. Non-GAAP measures that substitute individually tailored revenue
recognition and measurement methods for those of GAAP could violate Rule 100(b)
of Regulation G. Other measures that use individually tailored recognition and
measurement methods for financial statement line items other than revenue may also

violate Rule 100(b) of Regulation G. [May 17, 2016]

Section 101. Business Combination Transactions

Question 101.01
Question: Are financial measures included in forecasts provided to a financial advisor
and used in connection with a business combination transaction non-GAAP financial
measures?
Answer: No, if the conditions described below are met.
Item 10(e)(5) of Regulation S-K and Rule 101(a)(3) of Regulation G provide that a
non-GAAP financial measure does not include financial measures required to be
disclosed by GAAP, Commission rules, or a system of regulation of a government or
governmental authority or self-regulatory organization that is applicable to the
registrant. Accordingly, financial measures provided to a financial advisor would be

excluded from the definition of non-GAAP financial measures, and therefore not
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subject to Item 10(e) of Regulation S-K and Regulation G, if and to the extent:

 the financial measures are included in forecasts provided to the financial advisor
for the purpose of rendering an opinion that is materially related to the business
combination transaction; and

 the forecasts are being disclosed in order to comply with Item 1015 of Regulation
M-A or requirements under state or foreign law, including case law, regarding
disclosure of the financial advisor’s analyses or substantive work. [Oct. 17, 2017]

Question 101.02

Question: Can the registrant rely on the Answer to Question 101.01 if the same

forecasts provided to its financial advisor are also provided to its board of directors or

board committee?

Answer: Yes. [April 4, 2018]

Question 101.03

Question: A registrant provides forecasts to bidders in a business combination

transaction. To avoid anti-fraud concerns under the federal securities laws or ensure

that the other disclosures in the document are not misleading, it determines that such

forecasts should be disclosed. Are the financial measures contained in forecasts

disclosed for this purpose considered non-GAAP financial measures?

Answer: If a registrant determines that forecasts exchanged between the parties in a

business combination transaction are material and that disclosure of such forecasts is

required to comply with the anti-fraud and other liability provisions of the federal

securities laws, the financial measures included in such forecasts would be excluded

from the definition of non-GAAP financial measures and therefore not subject to Item

10(e) of Regulation S-K and Regulation G. [April 4, 2018]

Question 101.04

86

d0i:10.6342/NTU201901355



Question: Does the exemption from Regulation G and Item 10(e) of Regulation S-K
for non-GAAP financial measures disclosed in communications relating to a business
combination transaction extend to the same non-GAAP financial measures disclosed
in registration statements, proxy statements and tender offer statements?
Answer: No. There is an exemption from Regulation G and Item 10(e) of Regulation
S-K for non-GAAP financial measures disclosed in communications subject to
Securities Act Rule 425 and Exchange Act Rules 14a-12 and 14d-2(b)(2); it is also
intended to apply to communications subject to Exchange Act Rule 14d-9(a)(2). This
exemption does not extend beyond such communications. Consequently, if the same
non-GAAP financial measure that was included in a communication filed under one of
those rules is also disclosed in a Securities Act registration statement, proxy statement,
or tender offer statement, this exemption from Regulation G and Item 10(e) of
Regulation S-K would not be available for that non-GAAP financial measure. [Oct. 17,
2017]

Question 101.05
Question: If reconciliation of a non-GAAP financial measure is required and the most
directly comparable measure is a “pro forma” measure prepared and presented in
accordance with Article 11 of Regulation S-X, may companies use that measure for
reconciliation purposes, in lieu of a GAAP financial measure?

Answer: Yes. [Jan. 11, 2010]

Section 102. Item 10(e) of Regulation S-K
Question 102.01
Question: What measure was contemplated by "funds from operations" in footnote 50

to Exchange Act Release No. 47226, Conditions for Use of Non-GAAP Financial
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Measures, which indicates that companies may use "funds from operations per share"
in earnings releases and materials that are filed or furnished to the Commission, subject
to the requirements of Regulation G and Item 10(e) of Regulation S-K?
Answer: The reference to "funds from operations" in footnote 50, or “FFO,” refers to
the measure defined as of January 1, 2000, by the National Association of Real Estate
Investment Trusts (NAREIT). NAREIT has revised and clarified the definition since
2000. The staff accepts NAREIT’s definition of FFO in effect as of May 17, 2016 as a
performance measure and does not object to its presentation on a per share basis. [May
17, 2016]
Question 102.02
Question: May a registrant present FFO on a basis other than as defined by NAREIT
as of May 17, 2016?
Answer: Yes, provided that any adjustments made to FFO comply with Item 10(e) of
Regulation S-K and the measure does not violate Rule 100(b) of Regulation G. Any
adjustments made to FFO must comply with the requirements of Item 10(e) of
Regulation S-K for a performance measure or a liquidity measure, depending on the
nature of the adjustments, some of which may trigger the prohibition on presenting this
measure on a per share basis. See Section 100 and Question 102.05. [May 17, 2016]
Question 102.03
Question: Item 10(e) of Regulation S-K prohibits adjusting a non-GAAP financial
performance measure to eliminate or smooth items identified as non-recurring,
infrequent or unusual when the nature of the charge or gain is such that it is reasonably
likely to recur within two years or there was a similar charge or gain within the prior
two years. Is this prohibition based on the description of the charge or gain, or is it

based on the nature of the charge or gain?
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Answer: The prohibition is based on the description of the charge or gain that is being
adjusted. It would not be appropriate to state that a charge or gain is non-recurring,
infrequent or unusual unless it meets the specified criteria. The fact that a registrant
cannot describe a charge or gain as non-recurring, infrequent or unusual, however, does
not mean that the registrant cannot adjust for that charge or gain. Registrants can make
adjustments they believe are appropriate, subject to Regulation G and the other
requirements of Item 10(e) of Regulation S-K. See Question 100.01. [May 17, 2016]

Question 102.04
Question: Is the registrant required to use the non-GAAP measure in managing its
business or for other purposes in order to be able to disclose it?
Answer: No. Item 10(e)(1)(1)(D) of Regulation S-K states only that, "[t]o the extent
material," there should be a statement disclosing the additional purposes, "if any," for
which the registrant's management uses the non-GAAP financial measure. There is no
prohibition against disclosing a non-GAAP financial measure that is not used by
management in managing its business. [Jan. 11, 2010]

Question 102.05
Question: While Item 10(e)(1)(ii) of Regulation S-K does not prohibit the use of per
share non-GAAP financial measures, the adopting release for Item 10(e), Exchange
Act Release No. 47226, states that "per share measures that are prohibited specifically
under GAAP or Commission rules continue to be prohibited in materials filed with or
furnished to the Commission." In light of Commission guidance, specifically
Accounting Series Release No. 142, Reporting Cash Flow and Other Related Data, and
Accounting Standards Codification 230, are non-GAAP earnings per share numbers
prohibited in documents filed or furnished with the Commission?

Answer: No. Item 10(e) recognizes that certain non-GAAP per share performance
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measures may be meaningful from an operating standpoint. Non-GAAP per share
performance measures should be reconciled to GAAP earnings per share. On the other
hand, non-GAAP liquidity measures that measure cash generated must not be presented
on a per share basis in documents filed or furnished with the Commission, consistent
with Accounting Series Release No. 142. Whether per share data is prohibited depends
on whether the non-GAAP measure can be used as a liquidity measure, even if
management presents it solely as a performance measure. When analyzing these
questions, the staff will focus on the substance of the non-GAAP measure and not
management’s characterization of the measure. [May 17, 2016]

Question 102.06
Question: Is Item 10(e)(1)(i) of Regulation S-K, which requires the prominent
presentation of, and reconciliation to, the most directly comparable GAAP financial
measure or measures, intended to change the staff's practice of requiring the prominent
presentation of amounts for the three major categories of the statement of cash flows
when a non-GAAP liquidity measure is presented?
Answer: No. The requirements in Item 10(e)(1)(i) are consistent with the staff's practice.
The three major categories of the statement of cash flows should be presented when a
non-GAAP liquidity measure is presented. [Jan. 11, 2010]

Question 102.07
Question: Some companies present a measure of "free cash flow," which is typically
calculated as cash flows from operating activities as presented in the statement of cash
flows under GAAP, less capital expenditures. Does Item 10(e)(1)(ii) of Regulation S-
K prohibit this measure in documents filed with the Commission?
Answer: No. The deduction of capital expenditures from the GAAP financial measure

of cash flows from operating activities would not violate the prohibitions in Item
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10(e)(1)(i1). However, companies should be aware that this measure does not have a
uniform definition and its title does not describe how it is calculated. Accordingly, a
clear description of how this measure is calculated, as well as the necessary
reconciliation, should accompany the measure where it is used. Companies should also
avoid inappropriate or potentially misleading inferences about its usefulness. For
example, "free cash flow" should not be used in a manner that inappropriately implies
that the measure represents the residual cash flow available for discretionary
expenditures, since many companies have mandatory debt service requirements or
other non-discretionary expenditures that are not deducted from the measure. Also, free
cash flow is a liquidity measure that must not be presented on a per share basis. See
Question 102.05. [May 17, 2016]
Question 102.08
Question: Does Item 10(e) of Regulation S-K apply to filed free writing prospectuses?
Answer: Regulation S-K applies to registration statements filed under the Securities
Act, as well as registration statements, periodic and current reports and other
documents filed under the Exchange Act. A free writing prospectus is not filed as part
of the issuer's registration statement, unless the issuer files it on Form 8-K or otherwise
includes it or incorporates it by reference into the registration statement. Therefore,
Item 10(e) of Regulation S-K does not apply to a filed free writing prospectus unless
the free writing prospectus is included in or incorporated by reference into the issuer's
registration statement or included in an Exchange Act filing. [Jan. 11, 2010]
Question 102.09

Question: Item 10(e)(1)(ii)(A) of Regulation S-K prohibits "excluding charges or
liabilities that required, or will require, cash settlement, or would have required cash

settlement absent an ability to settle in another manner, from non-GAAP liquidity
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measures, other than the measures earnings before interest and taxes (EBIT) and
earnings before interest, taxes, depreciation and amortization (EBITDA)." A
company's credit agreement contains a material covenant regarding the non-GAAP
financial measure "Adjusted EBITDA." If disclosed in a filing, the non-GAAP
financial measure "Adjusted EBITDA" would violate Item 10(e), as it excludes charges
that are required to be cash settled. May a company nonetheless disclose this non-
GAAP financial measure?
Answer: Yes. The prohibition in Item 10(e) notwithstanding, because MD&A requires
disclosure of material items affecting liquidity, if management believes that the credit
agreement is a material agreement, that the covenant is a material term of the credit
agreement and that information about the covenant is material to an investor's
understanding of the company's financial condition and/or liquidity, then the company
may be required to disclose the measure as calculated by the debt covenant as part of
its MD&A. In disclosing the non-GAAP financial measure in this situation, a company
should consider also disclosing the following:
+ the material terms of the credit agreement including the covenant;
* the amount or limit required for compliance with the covenant; and
+ the actual or reasonably likely effects of compliance or non-compliance with the
covenant on the company's financial condition and liquidity. [Jan. 11, 2010]

Question 102.10
Question: Item 10(e)(1)(i)(A) of Regulation S-K requires that when a registrant
presents a non-GAAP measure it must present the most directly comparable GAAP
measure with equal or greater prominence. This requirement applies to non-GAAP
measures presented in documents filed with the Commission and also earnings releases

furnished under Item 2.02 of Form 8-K. Are there examples of disclosures that would
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cause a non-GAAP measure to be more prominent?

Answer: Yes. Although whether a non-GAAP measure is more prominent than the

comparable GAAP measure generally depends on the facts and circumstances in which

the disclosure is made, the staff would consider the following examples of disclosure
of non-GAAP measures as more prominent:

* Presenting a full income statement of non-GAAP measures or presenting a full non-
GAAP income statement when reconciling non-GAAP measures to the most
directly comparable GAAP measures;

*  Omitting comparable GAAP measures from an earnings release headline or caption
that includes non-GA AP measures;

* Presenting a non-GAAP measure using a style of presentation (e.g., bold, larger
font) that emphasizes the non-GAAP measure over the comparable GAAP measure;

* A non-GAAP measure that precedes the most directly comparable GAAP measure
(including in an earnings release headline or caption);

* Describing a non-GAAP measure as, for example, “record performance” or
“exceptional” without at least an equally prominent descriptive characterization of
the comparable GAAP measure;

* Providing tabular disclosure of non-GAAP financial measures without preceding it
with an equally prominent tabular disclosure of the comparable GAAP measures or
including the comparable GAAP measures in the same table;

* Excluding a quantitative reconciliation with respect to a forward-looking non-
GAAP measure in reliance on the “unreasonable efforts” exception in Item
10(e)(1)(1)(B) without disclosing that fact and identifying the information that is
unavailable and its probable significance in a location of equal or greater

prominence; and

93

d0i:10.6342/NTU201901355



* Providing discussion and analysis of a non-GAAP measure without a similar
discussion and analysis of the comparable GAAP measure in a location with equal
or greater prominence. [May 17, 2016]
Question 102.11
Question: How should income tax effects related to adjustments to arrive at a non-
GAAP measure be calculated and presented?
Answer: A registrant should provide income tax effects on its non-GAAP measures
depending on the nature of the measures. If a measure is a liquidity measure that
includes income taxes, it might be acceptable to adjust GAAP taxes to show taxes paid
in cash. If a measure is a performance measure, the registrant should include current
and deferred income tax expense commensurate with the non-GAAP measure of
profitability. In addition, adjustments to arrive at a non-GAAP measure should not be
presented “net of tax.” Rather, income taxes should be shown as a separate adjustment
and clearly explained. [May 17, 2016]
Question 102.12
Question: A registrant discloses a financial measure or information that is not in
accordance with GAAP or calculated exclusively from amounts presented in
accordance with GAAP. In some circumstances, this financial information may have
been prepared in accordance with guidance published by a government, governmental
authority or self-regulatory organization that is applicable to the registrant, although
the information is not required disclosure by the government, governmental authority
or self-regulatory organization. Is this information considered to be a "non-GAAP
financial measure" for purposes of Regulation G and Item 10 of Regulation S-K?
Answer: Yes. Unless this information is required to be disclosed by a system of

regulation that is applicable to the registrant, it is considered to be a "non-GAAP
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financial measure" under Regulation G and Item 10 of Regulation S-K. Registrants that
disclose such information must provide the disclosures required by Regulation G or
Item 10 of Regulation S-K, if applicable, including the quantitative reconciliation from
the non-GAAP financial measure to the most comparable measure calculated in
accordance with GAAP. This reconciliation should be in sufficient detail to allow a

reader to understand the nature of the reconciling items. [Apr. 24, 2009]

Section 103. EBIT and EBITDA

Question 103.01
Question: Exchange Act Release No. 47226 describes EBIT as "earnings before
interest and taxes" and EBITDA as "earnings before interest, taxes, depreciation and
amortization." What GAAP measure is intended by the term "earnings"? May measures
other than those described in the release be characterized as "EBIT" or "EBITDA"?
Does the exception for EBIT and EBITDA from the prohibition in Item 10(e)(1)(ii)(A)
of Regulation S-K apply to these other measures?
Answer: "Earnings" means net income as presented in the statement of operations
under GAAP. Measures that are calculated differently than those described as EBIT
and EBITDA in Exchange Act Release No. 47226 should not be characterized as
"EBIT" or "EBITDA" and their titles should be distinguished from "EBIT" or
"EBITDA," such as "Adjusted EBITDA." These measures are not exempt from the
prohibition in Item 10(e)(1)(i1)(A) of Regulation S-K, with the exception of measures
addressed in Question 102.09. [Jan. 11, 2010]

Question 103.02
Question: If EBIT or EBITDA is presented as a performance measure, to which GAAP

financial measure should it be reconciled?
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Answer: If a company presents EBIT or EBITDA as a performance measure, such
measures should be reconciled to net income as presented in the statement of operations
under GAAP. Operating income would not be considered the most directly comparable
GAAP financial measure because EBIT and EBITDA make adjustments for items that
are not included in operating income. In addition, these measures must not be presented

on a per share basis. See Question 102.05. [May 17, 2016]

Section 104. Segment Information

Question 104.01
Question: Is segment information that is presented in conformity with Accounting
Standards Codification 280, pursuant to which a company may determine segment
profitability on a basis that differs from the amounts in the consolidated financial
statements determined in accordance with GAAP, considered to be a non-GAAP
financial measure under Regulation G and Item 10(e) of Regulation S-K?
Answer: No. Non-GAAP financial measures do not include financial measures that are
required to be disclosed by GAAP. Exchange Act Release No. 47226 lists "measures
of profit or loss and total assets for each segment required to be disclosed in accordance
with GAAP" as examples of such measures. The measure of segment profit or loss and
segment total assets under Accounting Standards Codification 280 is the measure
reported to the chief operating decision maker for purposes of making decisions about
allocating resources to the segment and assessing its performance.
The list of examples in Exchange Act Release No. 47226 is not exclusive. As an
additional example, because Accounting Standards Codification 280 requires or
expressly permits the footnotes to the company's consolidated financial statements to

include specific additional financial information for each segment, that information
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also would be excluded from the definition of non-GAAP financial measures. [Jan. 11,
2010]

Question 104.02
Question: Does Item 10(e)(1)(ii) of Regulation S-K prohibit the discussion in MD&A
of segment information determined in conformity with Accounting Standards
Codification 280?
Answer: No. Where a company includes in its MD&A a discussion of segment
profitability determined consistent with Accounting Standards Codification 280, which
also requires that a footnote to the company's consolidated financial statements provide
a reconciliation, the company also should include in the segment discussion in the
MD&A a complete discussion of the reconciling items that apply to the particular
segment being discussed. In this regard, see Financial Reporting Codification Section
501.06.a, footnote 28. [Jan. 11, 2010]

Question 104.03
Question: Is a measure of segment profit/loss or liquidity that is not in conformity with
Accounting Standards Codification 280 a non-GAAP financial measure under
Regulation G and Item 10(e) of Regulation S-K?
Answer: Yes. Segment measures that are adjusted to include amounts excluded from,
or to exclude amounts included in, the measure reported to the chief operating decision
maker for purposes of making decisions about allocating resources to the segment and
assessing its performance do not comply with Accounting Standards Codification 280.
Such measures are, therefore, non-GAAP financial measures and subject to all of the
provisions of Regulation G and Item 10(e) of Regulation S-K. [Jan. 11, 2010]

Question 104.04

Question: In the footnote that reconciles the segment measures to the consolidated
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financial statements, a company may total the profit or loss for the individual segments
as part of the Accounting Standards Codification 280 required reconciliation. Would
the presentation of the total segment profit or loss measure in any context other than
the Accounting Standards Codification 280 required reconciliation in the footnote be
the presentation of a non-GAAP financial measure?
Answer: Yes. The presentation of the total segment profit or loss measure in any context
other than the Accounting Standards Codification 280 required reconciliation in the
footnote would be the presentation of a non-GAAP financial measure because it has no
authoritative meaning outside of the Accounting Standards Codification 280 required
reconciliation in the footnotes to the company's consolidated financial statements. [Jan.
11, 2010]
Question 104.05
Question: Company X presents a table illustrating a breakdown of revenues by
certain products, but does not sum this to the revenue amount presented on Company
X's financial statements. Is the information in the table considered a non-GAAP
financial measure under Regulation G and Item 10(e) of Regulation S-K?
Answer: No, assuming the product revenue amounts are calculated in accordance
with GAAP. The presentation would be considered a non-GAAP financial measure,
however, if the revenue amounts are adjusted in any manner. [Jan. 11, 2010]
Question 104.06
Question: Company X has operations in various foreign countries where the local
currency is used to prepare the financial statements which are translated into the
reporting currency under the applicable accounting standards. In preparing its MD&A,
Company X will explain the reasons for changes in various financial statement captions.

A portion of these changes will be attributable to changes in exchange rates between
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periods used for translation. Company X wants to isolate the effect of exchange rate
differences and will present financial information in a constant currency — e.g.,
assume a constant exchange rate between periods for translation. Would such a
presentation be considered a non-GAAP measure under Regulation G and Item 10(e)
of Regulation S-K?

Answer: Yes. Company X may comply with the reconciliation requirements of
Regulation G and Item 10(e) by presenting the historical amounts and the amounts in
constant currency and describing the process for calculating the constant currency

amounts and the basis of presentation. [Jan. 11, 2010]

Section 105. Item 2.02 of Form 8-K

Question 105.01
Question: Item 2.02 of Form 8-K contains a conditional exemption from its
requirement to furnish a Form 8-K where earnings information is presented orally,
telephonically, by webcast, by broadcast or by similar means. Among other conditions,
the company must provide on its web site any financial and other statistical information
contained in the presentation, together with any information that would be required by
Regulation G. Would an audio file of the initial webcast satisfy this condition to the
exemption?
Answer: Yes, provided that: (1) the audio file contains all material financial and other
statistical information included in the presentation that was not previously disclosed,
and (2) investors can access it and replay it through the company's web site.
Alternatively, slides or a similar presentation posted on the web site at the time of the
presentation containing the required, previously undisclosed, material financial and

other statistical information would satisfy the condition. In each case, the company
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must provide all previously undisclosed material financial and other statistical
information, including information provided in connection with any questions and
answers. Regulation FD also may impose disclosure requirements in these
circumstances. [Jan. 11, 2010]

Question 105.02
Question: Item 2.02 of Form 8-K contains a conditional exemption from its
requirement to furnish a Form 8-K where earnings information is presented orally,
telephonically, by webcast, by broadcast or by similar means. Among other conditions,
the company must provide on its web site any material financial and other statistical
information not previously disclosed and contained in the presentation, together with
any information that would be required by Regulation G. When must all of this
information appear on the company's web site?
Answer: The required information must appear on the company's web site at the time
the oral presentation is made. In the case of information that is not provided in a
presentation itself but, rather, is disclosed unexpectedly in connection with the question
and answer session that was part of that oral presentation, the information must be
posted on the company's web site promptly after it is disclosed. Any requirements of
Regulation FD also must be satisfied. A webcast of the oral presentation would be
sufficient to meet this requirement. [Jan. 11, 2010]

Question 105.03
Question: Does a company's failure to furnish to the Commission the Form 8-K
required by Item 2.02 in a timely manner affect the company's eligibility to use Form
S-3?
Answer: No. Form S-3 requires the company to have filed in "a timely manner all

reports required to be filed in twelve calendar months and any portion of a month
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immediately preceding the filing of the registration statement." Because an Item 2.02
Form 8-K is furnished to the Commission, rather than filed with the Commission,
failure to furnish such a Form 8-K in a timely manner would not affect a company's
eligibility to use Form S-3. While not affecting a company's Form S-3 eligibility, failure
to comply with Item 2.02 of Form 8-K would, of course, be a violation of Section 13(a)
of the Exchange Act and the rules thereunder. [Jan. 11, 2010]

Question 105.04 [withdrawn]|

Question 105.05
Question: Company X files its quarterly earnings release as an exhibit to its Form 10-
Q on Wednesday morning, prior to holding its earnings conference call Wednesday
afternoon. Assuming that all of the other conditions of Item 2.02(b) are met, may the
company rely on the exemption for its conference call even if it does not also furnish
the earnings release in an Item 2.02 Form 8-K?
Answer: Yes. Company X's filing of the earnings release as an exhibit to its Form 10-
Q, rather than in an Item 2.02 Form 8-K, before the conference call takes place, would
not preclude reliance on the exemption for the conference call. [Jan. 11, 2010]

Question 105.06
Question: Company A issues a press release announcing its results of operations for a
just-completed fiscal quarter, including its expected adjusted earnings (a non-GAAP
financial measure) for the fiscal period. Would this press release be subject to Item 2.02
of Form 8-K?
Answer: Yes, because it contains material, non-public information regarding its results
of operations for a completed fiscal period. The adjusted earnings range presented
would be subject to the requirements of Item 2.02 applicable to non-GAAP financial

measures. [Jan. 11, 2010]
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Question 105.07

Question: A company issues its earnings release after the close of the market and holds
a properly noticed conference call to discuss its earnings two hours later. That
conference call contains material, previously undisclosed, information of the type
described under Item 2.02 of Form 8-K. Because of this timing, the company is unable
to furnish its earnings release on a Form 8-K before its conference call. Accordingly,
the company cannot rely on the exemption from the requirement to furnish the
information in the conference call on a Form 8-K. What must the company file with
regard to its conference call?

Answer: The company must furnish the material, previously non-public, financial and
other statistical information required to be furnished on Item 2.02 of Form 8-K as an
exhibit to a Form 8-K and satisfy the other requirements of Item 2.02 of Form 8-K. A
transcript of the portion of the conference call or slides or a similar presentation
including such information will satisfy this requirement. In each case, all material,
previously undisclosed, financial and other statistical information, including that
provided in connection with any questions and answers, must be provided. [Jan. 15,

2010]

Section 106. Foreign Private Issuers

Question 106.01
Question: The Note to Item 10(e) of Regulation S-K permits a foreign private issuer to
include in its filings a non-GAAP financial measure that otherwise would be prohibited
by Item 10(e)(1)(ii) if, among other things, the non-GAAP financial measure is
required or expressly permitted by the standard setter that is responsible for

establishing the GAAP used in the company's primary financial statements included in
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its filing with the Commission. What does "expressly permitted" mean?

Answer: A measure is "expressly permitted" if the particular measure is clearly and
specifically identified as an acceptable measure by the standard setter that is
responsible for establishing the GAAP used in the company's primary financial
statements included in its filing with the Commission.

The concept of "expressly permitted" can be also be demonstrated with explicit
acceptance of a presentation by the primary securities regulator in the foreign private
issuer's home country jurisdiction or market. Explicit acceptance by the regulator
would include (1) published views of the regulator or members of the regulator's staff
or (2) a letter from the regulator or its staff to the foreign private issuer indicating the
acceptance of the presentation — which would be provided to the Commission's staff
upon request. [Jan. 11, 2010]

Question 106.02

Question: A foreign private issuer furnishes a press release on Form 6-K that includes
a section with non-GAAP financial measures. Can a foreign private issuer incorporate
by reference into a Securities Act registration statement only those portions of the
furnished press release that do not include the non-GAAP financial measures?
Answer: Yes. Reports on Form 6-K are not incorporated by reference automatically
into Securities Act registration statements. In order to incorporate a Form 6-K into a
Securities Act registration statement, a foreign private issuer must specifically provide
for such incorporation by reference in the registration statement and in any
subsequently submitted Form 6-K. See Item 6(c) of Form F-3. Where a foreign private
issuer wishes to incorporate by reference a portion or portions of the press release
provided on a Form 6-K, the foreign private issuer should either: (1) specify in the

Form 6-K those portions of the press release to be incorporated by reference, or (2)
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furnish two Form 6-K reports, one that contains the full press release and another that
contains the portions that would be incorporated by reference (and specifies that the
second Form 6-K is so incorporated). Using a separate report on Form 6-K containing
the portions that would be incorporated by reference may provide more clarity for
investors in most circumstances. A company must also consider whether its disclosure
is rendered misleading if it incorporates only a portion (or portions) of a press release.
[Jan. 11, 2010]

Question 106.03
Question: A foreign private issuer publishes a non-GAAP financial measure that does
not comply with Regulation G, in reliance on Rule 100(c), and then furnishes the
information in a report on Form 6-K. Must the foreign private issuer comply with Item
10(e) of Regulation S-K with respect to that information if the company chooses to
incorporate that Form 6-K report into a filed Securities Act registration statement (other
than an MJDS registration statement)?
Answer: Yes, the company must comply with all of the provisions of Item 10(e) of
Regulation S-K. [Jan. 11, 2010]

Question 106.04
Question: If a Canadian company includes a non-GAAP financial measure in an annual
report on Form 40-F, does the company need to comply with Regulation G or Item 10(e)
of Regulation S-K with respect to that information if the company files a non-MJDS
Securities Act registration statement that incorporates by reference the Form 40-F?
Answer: No. Information included in a Form 40-F is not subject to Regulation G or
Item 10(e) of Regulation S-K. [Jan. 11, 2010]

Section 107. Voluntary Filers

Question 107.01
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Question: Section 15(d) of the Exchange Act suspends automatically its application to
any company that would be subject to the filing requirements of that section where, if
other conditions are met, on the first day of the company's fiscal year it has fewer than
300 holders of record of the class of securities that created the Section 15(d) obligation.
This suspension, which relates to the fiscal year in which the fewer than 300 record
holders determination is made on the first day thereof, is automatic and does not require
any filing with the Commission. The Commission adopted Rule 15d-6 under the
Exchange Act to require the filing of a Form 15 as a notice of the suspension of a
company's reporting obligation under Section 15(d). Such a filing, however, is not a
condition to the suspension. A number of companies whose Section 15(d) reporting
obligation is suspended automatically by the statute choose not to file the notice
required by Rule 15d-6 and continue to file Exchange Act reports as though they
continue to be required. Must a company whose reporting obligation is suspended
automatically by Section 15(d) but continues to file periodic reports as though it were
required to file periodic reports comply with Regulation G and the requirements of
Item 10(e) of Regulation S-K?

Answer: Yes. Regulation S-K relates to filings with the Commission. Accordingly, a
company that is making filings as described in this question must comply with
Regulation S-K or Form 20-F, as applicable, in its filings.

As to other public communications, any company "that has a class of securities
registered under Section 12 of the Securities Exchange Act of 1934, or is required to
file reports under Section 15(d) of the Securities Exchange Act of 1934" must comply
with Regulation G. The application of this standard to those companies that no longer
are "required" to report under Section 15(d) but choose to continue to report presents a

difficult dilemma, as those companies technically are not subject to Regulation G but
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their continued filing is intended to and does give the appearance that they are a public
company whose disclosure is subject to the Commission's regulations. It is reasonable
that this appearance would cause shareholders and other market participants to expect
and rely on a company's required compliance with the requirements of the federal
securities laws applicable to companies reporting under Section 15(d). Accordingly,
while Regulation G technically does not apply to a company such as the one described
in this question, the failure of such a company to comply with all requirements
(including Regulation G) applicable to a Section 15(d)-reporting company can raise
significant issues regarding that company's compliance with the anti-fraud provisions

of the federal securities laws. [Jan. 11, 2010]

Section 108. Compensation Discussion and Analysis/Proxy Statement

Question 108.01
Question: Instruction 5 to Item 402(b) provides that "[d]isclosure of target levels that
are non-GAAP financial measures will not be subject to Regulation G and Item 10(e);
however, disclosure must be provided as to how the number is calculated from the
registrant's audited financial statements." Does this instruction extend to non-GAAP
financial information that does not relate to the disclosure of target levels, but is
nevertheless included in Compensation Discussion & Analysis ("CD&A") or other
parts of the proxy statement - for example, to explain the relationship between pay and
performance?
Answer: No. Instruction 5 to Item 402(b) is limited to CD&A disclosure of target levels
that are non-GAAP financial measures. If non-GAAP financial measures are presented
in CD&A or in any other part of the proxy statement for any other purpose, such as to

explain the relationship between pay and performance or to justify certain levels or
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amounts of pay, then those non-GAAP financial measures are subject to the
requirements of Regulation G and Item 10(e) of Regulation S-K.

In these pay-related circumstances only, the staff will not object if a registrant includes
the required GAAP reconciliation and other information in an annex to the proxy
statement, provided the registrant includes a prominent cross-reference to such annex.
Or, if the non-GAAP financial measures are the same as those included in the Form 10-
K that is incorporating by reference the proxy statement's Item 402 disclosure as part
of its Part III information, the staff will not object if the registrant complies with
Regulation G and Item 10(e) by providing a prominent cross-reference to the pages in
the Form 10-K containing the required GAAP reconciliation and other information.

[July 8, 2011]
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