R E G2 RpPREE2EEmE AT
FALm =

Graduate Institute of Interdisciplinary Legal Studies

College of Law

National Taiwan University

Master Thesis

AR R R A2 s
Legal Issues and Policies of Human Organ

Transplantation

g #E

Li-Hsuan Wu

hERE 1 L
Advisor: Huang-Yu Wang, Ph.D.

P33 K 108 £ 12 ¥
Dec 2019

doi:10.6342/NTU202000077



Hp

v R enid d o et R R S B RE o ek ey~ A
EA o EREFL BB E S A EHREY L 4 FFHRD DA
e - BEGE c wARRREF R Y R BT § O IO EE A
i A P ;};ﬁ%;& N ﬁgé;\‘.}i [EREE S RS 3 7 '9»]L.E. o

AR B*T\”’r/‘qiﬁ%@fffii‘jr B3 EEF o pEIS T EEFTE B ,i&
R RS X F ok B} ek sl o AR Y ¥R g R
EOLERE AR > {HEFEBR DMK AERK Y EAY o EfFL KA
AR OFR L X0 A NN L FIRMTFMAITE gk RN FFR
RI|RFFEF 4 s o

LF O RHHPETORE  ZFECIH R AT AR A BT
fridbe B PEAFE 22 FPOERPOfrdf o » AR SERE
FOEMAM PR T nE e T TR FRE LS Hamhe o
B R quE g o

Tttt BT A o § SIBER A BREBRE AR B AR

7/

Ry

:U‘fffﬂﬁ"ﬁi\.ﬁ}ﬁgﬁ{% ‘}fj’)b% a,a, i\.mﬁ%@,\,% , i\.,}!87 Fl&mr@\‘g

“;&.\\

TP o @ B F kR o S Hrchd GREEALREFT T oon ARF TR
Fam o B Al E e s REHY Y FHFFLG Loy 8l E e
[EREg ENRU DS R S

Bis o BB A o BAAPFF ALY L WA IR ERLY ) LA

REFHA - FIA L PRABRDIL - AFFREORE ¥ FFIT

AedTEs s R U @R - - KA FLRH G EAER O ]

doi:10.6342/NTU202000077



i &

FEER N L E AR KA E L E BALE PR R A L Ao b 6 R

R F IR EF A RS ENm * ARF BF At F o 0o o

4~

WE AR F LA A RGO L IR FHR e g2 2hiE e
W BB B AR TR AR BB R T R S o R AR
I = AT R R B L L AR EAREETIIIRAR T2 FL
MR R o B - e RSB EDS SIWE R TS REERAT R BT

FPREE R RS RRLfERH S FEF DR LR - BFL PR

A\

@50 ol LGRS PR & B D R e UEF R ol e T
fe

e s A NG ABS R A

AR TS N EE TR S ERERY IR G SR
A T RHEBE L2 f;kg‘gﬁaég;ﬁ; EEJIE o BEHAT Y- AR
FEAIFEETRE AFAIWE T RGRFF L RMBT AT SR F RS
FF AR LT kB I s € forcd o 02 e Bk R AT hfe e
PEERLI R E - AR ANTRIET  F F AR - B AH L D
ﬁﬁ%f‘ﬁ Fla BT DEFF L BE G XA F DL § o st i hE Brfp
Bos AztdhenPis s e ook E PR B ehp o ST g S KR T
®P %R - BT U e A RA FRE © R R Bl P Y

RIS JRTaEs

\\\Xr

+ o

BaEF ©SF AR AR R ARSI EHE - B

doi:10.6342/NTU202000077



Abstract

As the waiting list continues to grow, the demand for organ supply increases. The
shortage of organs has brought heavy burden to medical expenses in every society, and
has become a serious problem. Therefore, many laws and policies are carried out as
solutions to boost the donation rate. Concerns derive from these regulations and
methods to enhance the supply of organ, and there are still room for improvement and

debate in the current system.

In terms of legal interpretation, brain death used to be the common standard in the
field of organ transplantation, yet the discussion of cardiac death has gained attention
recently. Cardiac death, without doubt, is the most natural and straightforward
understanding of the concept of death, but under the topic of organ transplantation,
suspicions and worries appear. Hence, the need for detailed and complete guidelines is
inevitable. Moreover, the authoritative dead donor rule seems to face its challenge and

become less important in the modern world.

Besides the expansion the definition of death in law, donor’s consent is also a target
to increase organs. Traditionally, informed consent (opt-in system) is considered to
correspond to one’s autonomy, yet as the promotion of education becomes prevalent
leading to the change of public’s attitude towards organ donation, many actually are
willing to become donors. However, due to some reasons, they may not take actions to
obtain the donor card. In this case, the implement of presumed consent ( opt-out system )
can help lift organ donation rate, without violating one’s autonomy. Perhaps, the best
system is mandated choice, ensuring everyone’s wish is recorded, nonetheless the
operation of such system can have difficulties. In addition, though one’s autonomy

should be respected, families’ participation cannot be neglected. Reaching balance for
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both sides is crucial.

In addition to the movement in corpse donation, living donation has gained
attention too, hoping to remove some of the present restrictions. For the purpose of
banning organ sales and protecting donors’ interests and health, living donation is
limited to donations between certain relatives. Nevertheless, donors who share deep
emotional connection with the recipients should be allowed to donate as well. Also,
whether donation among certain relatives will bring undue pressure to the donor is a
question. In order to benefit more patients and achieve efficiency, new models of

pairing have been created, and are legalized in law.

When it comes to organ donation, the involvement of monetary payment has
always been a taboo, but donors’ loss due to the transplantation surgery should have the
ground to be compensated. The means of compensation and its level are open to debate.
How such compensation can function properly without turning into an economic
incentive is a challenge. In the hope of offering references to Taiwan’s laws and policies,
the four topics mentioned above are researched and compared with other nations’ laws

and policies.

Keywords : Cardiac death, Dead donor rule, Opt-in, Opt-out, Living donation,
Compensation of Organ transplantation
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% R < @ Jason has been in a very bad car accident. He suffered a severe head injury and is now in
the hospital. As a result of the injury, Jason is completely unconscious. He cannot hear or feel anything,
cannot remember or think about anything, he is not aware of anything, and his condition is irreversible.
Jason will never wake up. He also cannot breathe without mechanical support, but is on a breathing
machine that keeps his lungs working. Without the machine, Jason’s heart and all other organs would
stop within minutes. Although he will never wake up and cannot breathe without the support of the
machine, Jason is still biologically alive.

Before the injury, Jason wanted to be an organ donor. The organs will function best if they are removed
while Jason’s heart is still beating and while he is still on the breathing machine. If the organs are
removed while Jason is still on the machine, he would die from the removal of organs (in other words,
the surgery would cause Jason’s biological death).

%1 Seema K. Shah, Kenneth Kasper & Franklin G. Miller, A Narrative Review of the Empirical
Evidence on Public Attitudes on Brain Death and Vital Organ Transplantation - The Need for Better
Data to Inform Policy, 41 J. MED. ETHICS 291, 291-96 (2015).
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% Robert D. Truog, The Price of Hour Illusions and Myths about the Dead Donor Rule, 42 J. MED.
ETHICS 318 (2016); Sade & Boan, supra note 43, at 21-23.

% Sade & Boan, supra note 43, at 22-23; Franklin G. Miller & Robert D. Truog, Rethinking the Ethics
of Vital Organ Donations, 38 HASTINGS CTR. REP. 38, 38-46 (2008).

% Elysa R. Koppelman, The Dead Donor Rule and the Concept of Death . Severing the Ties That
Bind Them, 3 AM. J. BIOETHICS 1, 7-8 (2003).
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Arnold & Renie Shapiro eds., 1999).
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222 Under the UAGA, the decision to donate a decedent's body or parts may be made by any member
of the following classes of persons who is reasonably available, in the order of priority listed : (1) an
agent of the decedent at the time of death who could have made an anatomical gift under Section 4(2)
immediately before the decedent's death; (2) the spouse of the decedent; (3) adult children of the
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decedent; (6) adult grandchildren of the decedent; (7) grandparents of the decedent; (8) an adult who
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235 Jesse White, Sec. of State, First-Person Consent Fact Sheet, LIFEGOESON.CoM (Oct. 2005), http :
Ilwww.cyberdriveillinois.com/publications/pdf publications/ex7.pdf (last visited Mar. 27, 2019).
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248 H, Harrisson Sadler, Leslie Davison, Charles Carroll & Samuel L. Kountz, The Living, Genetically
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251 NMDP Facts and Figures.
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