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Abstract

Digital economy is a new kind of business model derived from the combination
of the progress of information and communication technology and the operation of
enterprises. This brand-new business model not only changes the way enterprises
conduct their business and make money, but also brings unprecedented challenges to
the traditional system of the taxation of business profits. In their BEPS action 1 report:
Addressing the Tax Challenges of the Digital Economy, the OECD indicated the main
policy challenges raised by the digital economy in the area of direct taxation is related
to nexus, data, and characterization. However, the way that the OECD report discussed
theses issues mostly focused on the level of international policy making, rather than the
influences on the Taiwan income tax law. Thus, this thesis will discuss theses issues
based on the elements of taxation of business profits in Taiwan, articulating the
regulations and theories, then investigating the challenges digital economy brings to.
Finally, this thesis will conclude all the achievements and try to make suggestions on
the legal interpretation and propose the framework of legislation of the taxation of

business profits in the digital age.

Keywords: digital economy, electronic commerce, tax convention, business profits,

permanent establishment, income classification, source income
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TTET E SR BB E R0 ) - (H B EOEMEES) - 38 1 > H 145-168 : #=&
(2015) > ( HARSHHES B N B IRB IR ECE SR AR IE T | ) > (RECAEENT) > 27 &
8 ] H 21-27 ¢ BB (2015) (RIS WA RE IR 2 BB E AT mdaT ) - (RHETAR:
BIT) 278 TH > H 17-24 1 2888 - MTEE - B8R - #5108 (2015) > (BEPS {78t
1 I SRR ZBTB PR ) - CFRHIIZEA ) > 355 1 - H 72-77 ¢ JBRET (2006) > (¢
FREIE - (EE TR R EERNEE) - (HEASMEE) > 1308 H 522
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> A BRSPS NPT EME R TE T RFBRER S
ZRFR——BHFE(HANRBIEHEE ) BREL X RZ/FRR—F X418
(RABEEMT ) EREBHGBEMRE N » AT BEPS % — 30478 % F 918
M EEE S HB A Zm > BT BB T B RARAEXT M
RiAE | S8 RIEEF FE X8 LA B RMABALTE T AT fe @ 5 oY 242 B
R EAEMMOBMATRETRNS ER FEREIRHZEREL QAR

Prig 48 18 6 Bl IR AR AR IR ©

¥ LFAXR

¥—R AW E

B—R AW EZ e

AP AEZABRM R ( tax convention ) » RAGMAAEH (taxtreaty ) - 235K
BB A 53T B RE ERRA T RRGE | AR T Z AL
ZBRARMEEREERL S EMENEET > Af B IEERREMZATE L5 &
Bl A M2 % B o8 o B 5 B 7R 5 i AGRAL E M AR H AR R T
B MRS ER RO RABED XA L BE T BRE R LR B
PR AL ALAR M e 38 L 10 o sbsh - B T B MBS A B B AAR AT A 6 ik
M4 > OECD Z#i 4B (UN) AR B ESERMp TR LELEXEREH 4

BN ZERARM T ZER -

"> The IMPACT OF THE OECD AND UN MODEL CONVENTION ON BILATERAL TAX TREATIES (Michael Lang
et al. eds., Cambridge University Press 2012).

" BEES > BB 40 H 186-188 ¢
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T K E2x xR ERNEESRARMARABHEAES  HE LEEBRE
Bk b2 54 (treaty ) o R ABRE R LeER > REREABREZSY 0 &
RZMEHIEHNR R A PR A E X8 —Ea S EmELREATRY
BEE RGN R B OBQRASEREGAOT 2B ERT 54 B
S RGP ERZ 44 Bk LB ARG R T RAZE  EBANGHET
CEARTEAARAERABOERER  SHL BN R LR ATHESL R
ARBEHEREAMRAZHAY T H A B R4 %A% ( The Vienna
Convention on the Law of Treaties ) % 2 /&% 1 I % a 2°' » MR 3£ EF % 329
RHMBE R LEARUNRLEARMATE N A2 EE” -

BIMEOHEER SRS | B SRR IENL  —  AHGARAN L
Mo  TAME L BRERWAGEKE =  NESRABRMAEHH -
W NEFEBE IR BBEREE LA RZERNRELZFEY - NEARE
FEER BRI RBANEEZYE T - FIMEH 2 BRT SR Bl Atk

B2 HACE B RA BRI E - TRABER  FOGEENRATETHETRT

VRIS BRI e PO TR R I - BTN 5 DL Tk R
W pnEA s HErEL TE R e

¥ IREIRRR I DABESMA R © IR B RS EA A ¢ (TR~ fEE - B - N - DL
BIR R#BEREAN B - HEbDE - ZENIIME - Bk - SRREE - & Bl - BHEE -
HepEBINgE - EASEDVBIRRE BT - WHAR KRBk -

19 LoORIF. DAMROSCH, LOUIS HENKIN, SEAN D. MURPHY, HANS SMIT, INTERNATIONAL LAW: CASES AND
MATERIALS 122-123 (5th ed. West Publishing Co. 2009).

2 8 (2013) 0 (BIEAEERR)  EET=HT » H 154-165 > BEL  HrEdth -

*! VCLT Article 2.1.a: “treaty” means an international agreement concluded between States in written
form and governed by international law, whether embodied in a single instrument or in two or more
related instruments and whatever its particular designation;

2 BABERETES 329 ST BT | TEEAPTIE RYY o RIEERE (HIE REHETIE
PR EEIRG ) BLEANE S (EfEH R AR ERG ) SRR B A 4r & BB mil € - &
T PRUBA G E > B E FHAM AR M H A ERE R EIP ~ Sh5 ~ M ~ &EBEFRISE
FEIHN AN M NRZ N3 HEAEER EOIENS - |
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W R EZERARMPRE  REZLBT BRG] ELHFEMAANLETY
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RA A2 REFEH RE - BB MEQFE LR 154 | cm REEEFX
ARBEHESAT BT AL ERENE  BRAGOGERRBZT 44 M

T W BREEAEAE MG AEMRE -

B AR EZHS

HEAKIRFETH 329 MR R L RIBEEEFE 385 B S8IEE 2B F
03 fRAT & 2 AR 4 » AP F RIAEME - A& XE 11 4% 2AXRE
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BIRFAIFRES 124 152 AT > LRERBR BB TR T AR T TP H 455K,
EHEAPNBRZAIEREER RESEGESEZARW T BEAQEEE

8 HERF  LHRANHMBERANKZIE » BERTE AR REZ

Eid

o A SR A R R P AR R B o AE UK B L B MR TR A &A1 SR A AL AR

B

FZNBEARBERBREA R R KEAHIIEF AR AR TR ERFIFR
ERAREARANRELZSS > THEARRARIEZER BARKENE A &R

£ 38 AR b B RAE SN PTAFALE BB -

% =3 OECD ##& 4

A X P4 OECD M4 304 » X 4% OECD MC > {435 OECD 42 & = T Bi# A7
B R EARMBFW 84K | ( Model Tax Convention on Income and on Capital ) - OECD
MAFLAILLMNE R Re LBp B AT YA BW E - B 69 TR AR B R P #72 F)
— ST ERR AR BRIEABE BEXRAER R RBES MR L2
FoA 0 AF A B 91 B RS B AR A I 2 sk A A 5 28 R B IR Rl S AR SRR DL —
B LN R AL R

OECD #& 455 A0y H T L8 #E 1955 4 OECD 84 AT & BRM 4875 A 1F 48 4%
(OECC )#EFE G F—RBBT WNEERMBANER > BAETH AR5
OECD € BEM » ©F 5 70 B — A2 M e 51 X5 F » BRI ARER
K BRI A2 AR —EARAR TS — bk B — e TR RN AA S K
BEER -ME BB ESHALE LRI AKRBEA B 5 ey o1 R HEEMAR

W R ERR PR R R B% - 3boh 5 BA B AR E ERBA B

2 OECD (2017), Model Tax Convention on Income and on Capital: Condensed Version 2017 9, OECD
Publishing, Paris, http://dx.doi.org/10.1787/mtc_cond-2017-en.
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B RERNALBAZTEMARIBE  FHEBEHEL—RA TR R Bk
Fofp A% ik o 04 > OECC #f#t% R & ( Fiscal Committee ) B 1956 442 B 46 fi
e F T F e TAE - 42 1958 1961 a4 #A R P - SLIR A w4y 2 P R
i 1963 FiRE T BEAIFREAE TR LEE | ( Draft Double Taxation
Convention on Income and Capital ) 8y g 43R % > &% e B B R R A4 53740t
S MRAMY CBF T AR - R R P — F AR ARG AR TR H i
Bty RAS - 1971 4% Bt L E %% B € ( Committee on Fiscal Affairs ) /K4 84 ¥ & B
GHITAE FFNERRABMEROET » &N 1977 F04 THURQBAR
Ao deoh > AR EBRH AR B IRAALR 3 e wE & % % > OECD 7 1992
RN T Y REITIRA » BN R AR T T ROMHT - R — KRR
2017 54344 F 4,51 A T BEPS #5603 3 R o A3 IR SA% BT AR A P9 2

Btz H % -

%=1 UNR&KEE

R #%E UNBRABEA - A UNMC » Ai5H o R HE 2 " BHARTH
Hp T B R M@ ERRAMM LA ( United Nations Model Double
Taxation Convention between Developed and Developing Countries ) o B4 Bl 4&7% &
# € 3% F @( Economic and Social Council, ECOSOC YA 1967 <F:@:% % 1273 XLIII )
AR FRRECHERZAME PR ZGEES AR L X AR REEER
MO FIAR - DR R Y RIS BARARANBR AT AR - BB FH S B

ZENBERITHRBETERERARY " CHERMBE TR ZARD TER

24
Id. at 9-10.
B @AY B 1994 ~ 1995 ~ 1997 ~ 2000 ~ 2002 ~ 2005 ~ 2008 ~ 2010 ~ 2014 12017 £ -
26 Id. at 11.
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4% %)% ; ( Ad Hoc Group of Experts on Tax Treaties between Developed and
Developing Countries ) » it /£ 1980 4/ 77 H & R - Bp &k #n6) UN R4 A - R4k
o HREBRRETE  2mAMBRENEE UNROWBRATRLE S RIEE > K

s RIMAR IR 2017 45 R A BRAAE Btsm ¥ R o I — 429 % - Aa g OECD #L4) §

A UNBYBATBENRBRLES > BB ELESOMBE TR RENAH RS

F =8 BT E SR

Qo BT AT » BAT AR R AT AR SRR E U RN B TR A

B ZMBUAANRERGRABRR BB AEMRZATEHR - ARE R ERZE EM -

TERLBE - HEREMMBENDET B ERBMATE A X P RAE T e 69 AR
Zi8 > BE%E OECD 89 F4R, > AR NS R EE 2% o RSN RSN HLeF

Fal 6 TR > AR SGEF R ENATE AL 0048 R4 - XRBE AT RERRT XK
Bl TERABANGEEMERESHFENENFENMER - 2R BMEHE
FUBBER HZH ANET XERAEEBOLERT » REBBER HHORAREE
& PP A B ARBRIGOEAT T f BITHIRR 5 > AmEFFE > B ZAER
K BAMBNERCE FHAEX I ERAR IR L BEMAKFE R
RBEZRARF AU RHXBRBE AR Z ERERENSHEE - LR ARFERH
Hwmo BRI FETREARRRREIRAF  £F SRR NAFHRY SR meE
maMN TG H BB BRI RERNTRZEE Rt R X ETHFE

BEREFZZPNRB—FEFH  EAHZEC -

7 U.N. DEP'T OF ECON. & SOC. AFFAIRS, U.N. MODEL DOUBLE TAXATION CONVENTION BETWEEN
DEVELOPED AND DEVELOPING COUNTRIES, at v, U.N. Doc. ST/ESA/PAD/SER.E/213 (2017),
https://www.un.org/esa/ffd/wp-content/uploads/2018/05/MDT 2017.pdf.

* Id. at vi-vii.
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AR R REZ R XF B4 LW TR M — AL AR EZ X
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BEPS % — 38478 5 %4 W a9 48 BAT R 3R45 - HN AL & H PR TR T R e B E
CE2AER ABEFAREMMEA L2 —F » 85 BB > £ £ Ry 2L OECD
MORAZRIENEA/HE > AL BB RH UNROIEAINE

B RN EEZEZBTRRN A XA RE RIS FM T U 38 X
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¥ B B TS NE B A FE AR i S 32 (M m IR E » DU 13 (B - 22 i@ BiE
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https://www.mof.gov.tw/Detail/Index?nodeid=191&pid=63930&rand=8151 (HE&ZEH
5/9/2019) -
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BEE AHE - ENE R EZ AR —REAFERE AN BT
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BENAREZE > RTRA—HK —REEEUMEATRE R —HEF & REAT

2 OEIEE (2014) 0 (RUKLEA) - WEETHAR 0 H 1741750 =L BT -

B bk EEER RSB ASE AR (corporate law ) 7 SRFES 2 o B LIFEEAE - 3%
N2 T Al oA R B A St 2 BRS - (iR B B0A N A FHEESEEE 2 JE
ENEEE - WIREE ERE AT B {EEt A (authorized unit trust) ~ SEEIE EHYARA 5 &%

(publicly traded partnership ) » £¥££% PETER HARRIS, CORPORATE LAW: STRUCTURE, POLICY AND
PRACTICE 32-34 (Cambridge University Press 2013).

M REEBEEE 3 405
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B T RBUT R A5 A B R 2 R B —REBATAMTRFERLE REMM
F 10604591190 354 & JF &7k HREIZ M T R XA R4 MARARA AR A& 0%

LA F1 o SLIR R TFARTRAE AT A 2 F R R R ATEOR R - R T T H AR B o A By
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RHEARBBHENERALRIFESEHNFEITERE DM IET I H

SRERERB R ZERD

R BAEBIHZBHEFERE

KERBAREER H ZBIRT T U400 B EMIRIERR R LA LR
FHRFFRANREEHHINE ELEE F T AP X R A A 4T
WE R NI T BATER T EGAL R R TEE R HBRAEE
FEMRRAAZEEGORE LA BHRILOMEE - S FEREE A LR ER
PR AN G I -

ERETEFEREAREZAR L FTEEBAREE R f AKX
B - wRERAE TREEBR G F T KA T AL MAZER L F
M o RIEHAEENR  EFRRBERK RETHEFHRELARR > AR
BERHLEBREA S EN3HEER  2A2E AR A EARKLRE
08 A WEB RGP AR M EER AR 5B E LR RT— M o R
RATRRA—CHMZ S EHRF HELB WRABERB  RARTREUEER
S AR N E DCGRR AR E 0 AR T EANEB L G LA FE et

AR, ©

P RS EE (2015) 0 CGRftCEERIRIE RN MR A (7)) » (BLACAE:) » B 31-39 « Jh4h » FEEDA
A EE SRS 2 R EE R S ERRE - B TSN 3 (i LR B EEEER L
TRee Rl B RIS IE B - INATA BRI G HERN 2 ATREE - 2 0A - BN R AL TN AT R et
EREHENE K2 > BEEEZELE TR RO e E 2 ER S - 2BITE
(2017) > (A NZEREEHEMR A ERANZZERERE (F))  (BREET]) > 2368 8 > H 34-35 -
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YN HEOMHEBASERRN S BN RASGESHKHEBASERAEN 4 B
o BIBARER L RUEER - LRALRETURRAERNEZEAHEHES
Pife  AME MR LHMEER REREREEAIMBA AR K ES
HBEBHEZFE > BAXLHANBENFERTPEAZIMBMATHRZIE RE

AR o fF SLBEA o

FwIR BHFEILMRBER S B

PIAFMES 3168 2 BRE » BHFEZLRBARNE > NI E
M EEPTAFRR > HIRBATRER R2 > BHFLEMBAEIE  RTH
BEH 3E 3BT - EMIEN RIS A EEREMR > AIRERE L E
FRB o RN B A F K 2 AR AN B Y RSN SR T AR R 2 86 B
BEIBR - S IL AR AT IR IAT IR B A F R 2 Mk - 2 R fT R R
FEF LA A -

NEEF 3AF 2 AR > AN A5 E RRIERIL 0 UEE LI A KA
Mo A F R AR AN G B KA o T S A B AR AR 2

WA AT HBRERI  RGE LA AR Z AN ART > BAARFAATY

*ECE S MRS 09404577990 BES

¥ MEE S RS 09504553860 5E4 -

 THUES o AIIEEE 4 H 10

O ERAOER T EREA P ERBEAENE - BEAENEH 2018 FEIER  TIEREATIES 4 (%
ZANE A BIREEFHRIFE - 2 LL o AIRITAENE » SNEA FIHHZASSERET o BIAREREDE AR » Bk
FERENEERILZ A EAR—HEFIEE S - BEE (2016)  (RARANENE) » WET-+H 2
B 65 24k #rEhk -

¥ FNFRE A BB AR » SR TE B RPN (4R ) SR - VA B - B
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B2 hEATEELARBENHB L2 AAGE S » SRR B — A £ 88 1%
WRBE AR RETEAEE N EFRANARLEREEFALD o
WMEREBZ -

B AR A AE BB I R B SN o ST R R BRI SRR E &
O DI X AR A B RN B R R I R R AR AR RN - B AT
HAE A - AR A AR MR X AR TRERE JRF  RB2 52 85
WATAREE B RZAEREERFZAT T URAF AN R EE R

HE T BHEIRMER  AHIALEEL o HL4HA -

B AR L%

HKEE % 2L OECD & UN MK AR EHXFHOQETHE > BB &
HRE HRAM BT ZEH - BATRF A e 32 EARME - M S EAH
ZHEEBNE T4 ENEAKRLEAMRE - RBATCARPRHZZTREN M
BB EBE - HTEE1BARE T —FERZAE  BREd AT ABRNZF
B F S E I HAEE G TSR - RO @ G M T AR 2
TR F L T AABUT RO E X ANBRA - 12 005 B 3% E AR A A

PR PR o ey BT 4e o i K B2 A1 ( business profit ) SRMZ MM EMA" £ ¥

A FAREEAT BEEBIL AN T ASIBIEREAE 243 SR © sk LRIAERR
RN EIFEBRTA 43 ST RERE S RIS 2 BE N Bl AH0ER T SR VNS ah & R =R
SERTSREE > SRR PRI E B R T A E B A B S N MEE 2 M H B =R
A E I - 2 RErEst > BifgsE 36 - H 181-182 « Al A HE B 2R 17 B B T AEFIRE
TZFNE > RN A ETEEELE = ATHE R - ZEHHRLH T, Thee - BHATR
AL HPHER - TAEZREEE » HILERE AR P2 M8 - A LA EFE A
ST HERE > TTRITLIE RS R LS BE B SC BEBLET R -

¥ B > FHEEE 57 H 65-66 ¢

O MUES o BSR4 H 48-50

1 BAFCER4EME o https://www.mof.gov.tw/Detail/Index?nodeid=191&pid=82760&rand=8337 ( F&1&3%|
B H : 1/21/2019) -

24

d0i:10.6342/NTU201904299



(enterprise ) » MIEATAFRIE LAER X SHFEMAE - R AT ¥ 2R

BT AT AP LIEFR AR S ARG s T ¥  2MAS Y —HMETK

~

FHANHE P 2L " 235 | (company ) Z BB FAERKZLF -

Ry D BAHCEMABHNERL S TANE I K —KERT AL &
¥ EAMMEMEE2 Y AR e R RiF FEEH BR - P
RB > A FFARFHSPA R FZ AR c R P RAFHEE > A5 R R
FINEIGFE1BAR O REERAT BE  FOEITEHREMEB/IEETZ
g RM o AP AR ERA BE  XNROEIITES A EAE I EE 2
FEE o AFEER  ERAUBRALZBE - ENAMT N8 2R E - SERW
RH 3G MERTEARL " N8 | FEARANER B QAR EAZAEST
R -dEATHIREL 2B LT ¥  FRAKAE - RUEAK
Bob %o BAMEMEENT  BHNT N8  RABRARZZME » T LHNT
W BEATAFRIE B A FEZ R A8 RN R ARBLIE ERAEAZEH
Al Ak BmiE/L Y —HEEXERRABA -

RTHERBEE ZE—FHERWDTREZINE BALEZRL+FEE

AR Z AR E > SERIERZERAHBALER N EF TR —

& — REALTFERY T EMEE"

AR |k | | B | R |R|E | F | & |E BB P K| 8| B
Bl IAXRI® AIEZER B |+ % B2 B |F|#|&
X F | A | B A £ |7

2 OECD gyt A > JFC B ¢ the term “enterprise” applies to the carrying on of any business.
OECD, supra note 23, at 29.
O RELFFHROBTZIEAHER "%, —3 LR RZIEHAEM "AF ), —H -
EFEEEINEFZET H IR 28 -
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BREERNFB - S 5EAT ¥ FAXH S MBI RZEZRIF

ToE WAL REER cERAT NG  —RAERERE 3] ik AR B

¢

ZIRE 0 o F FARE 5 A PR B R U I A A B 2R 86 > ke ARAT ATAT
BABE R G PAT PR AT 2R T B E R AR T A R ERFE T
B SEAT B A 2 B3t - AR BE BB T 6 155 S ARG EMF - A&
BARGEMANZRE o |G BRI NGO ESRR—BRERT &%
Z o A R ERNABGERT REE ARG TMEAT & 0 AW T RAEGE

AR TR B L2 B A4 AR NG, BEREE -

SREATE BB RTINS SR £ R R H AR AT
Az EMHEN  RBRETHMNERZSAMEEMBEFERA" A X" BEH
MAFTEREFSHER ¥ M EZMARNAEAEE @84 e X UARH
BB RE AERT N8 ont - dT A, T  RERT AT, Bk

BREORERIALEMBA -

F=8 AR EZ EHME

R WHEMBZALREER

W 3% A% 4% ( permanent establishment - F f§#% PE ) X A& 22 AN HRE
K5 BB R P B RORME TR N B AR ¥ B £ AT R
Z R ( B APE ) HMET X BRBEHIFF 2 MMM T ATHRA - OECDMC
5 4EE 1 BERE - FRMBECERFLNRT L EZ ARG o LB

MR EZATIRT » — FABZ L ¥ — M T BB R ¥ %44 » %k OECDMC

65 Arvid A. SKAAR, PERMANENT ESTABLISHMENT: EROSION OF A TAX TREATY PRINCIPLE 2 (Kluwer Law
and Taxation Publishers 1991).
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B4R 1AM » B BAUC T ARSI O £ R E AR LA 2 R
HE 2 SR R R source state B & K A SR AR SEAUHE 878 7B 1R residence
state ) 5 5 H AR F AR o SR R LT BN RIRIE - LR B SR AR
B % B E R

FIRMAAZ S AMBEERR AU ERRHRM KT THEME 194
BFEHEEE IR RFERA YRR EH - BN BT F)I899 £ AN A & &
B % &2 mmin P oo s — R LB AE L 2 A% 0 1921 £ B B %
BIE I ARB ARG ARER AR ERL B GRENEERRAE  Fhwm s
Bt R MM o AW L e S 4 # 8B 4 & Georg von Schanz & %
B %% Edwin R.A. Seligman 2 ¥ 3% » 24 " &% £ 3, | ( economic allegiance ) #
A o 4 B IRARH N EUS B R (political allegiance ) » LA 4255 B B M B £ B AR,
B MR F o 4 2 ZARMR A ( principle of ability to pay ) - A AT
EARRBEARTEEENZART > FARREMANREFARMBREZEZ
BEARE LA EREMATE E SR AR o oh > HRMED A L wWAEF
UEREHEEROBREET ! UM TR ( LB ) REAWEAES

Mgf% > BIIREE 42 1925 Faydpb b -SRI RAHES EMANERLT

FEEAEE D E AT RRB LA HE A4 ( physical presence ) 3 ZR & METF

% Dale PINTO, E-COMMERCE AND SOURCE-BASED INCOME TAXATION 76 (International Bureau of Fiscal
Documentation Academic Council 2003).

7 U LRFEEE S A HE ¢ fH R EE 2 Gijsbert Bruins ~ 32 A E2% Luigi Einaudi ~ 2525 Edwin

Seligman > D Fi[s8 223 Sir Josiah Stamp °

SKAAR, supra note 65, at 79.

1d; PINTO, supra note 66, at 77.

League of Nations, Report on Double Taxation Submitted to the Financial Comm., 18-20, League of

Nations Doc. E.F.S. 73.F. 19 (1923).

FRE R ER B R R S TERVELEM (place of origin of the wealth ) ~ B4 &L

‘B (place of the situs of the wealth ) ~ B E YA fEEE 573t (place of enforcement of the rights to

wealth ) » DU A E M #EE 2 (LFih (residence or domicile ) » Id. at 22-23.

7 Id. at 25.

68
69
70

7
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4t ( representative presence ) » R IIEFLEP TR N B AR RS E R
MABAR B 2 JEFS -

PERT W P 7T BAAF %o o S8 B R A R ORMR R R AR MR R 2 E AT AR S 0 TR BP
S ZACRARIT G HAE XL G T B RRAAT R EBMB R X > B
B HEMARE LR EF O NENSE - & E L o T3 Fo RORIB B AEH R A
MR EZBHAA - MARES £74% (active income from business ) 5L F » #3%
AR R B fe - FFE RO EERRIER — REE X HEMALEINE
MG PR R ERARAFHE R R BB RS K B EHARIEM
B AR RIATIE R - BB E TR AR -

R B4 383 BAs LT BB EX AN AN S EHH L
RRIIBAEMRB 2B R > MBI TR T EFBEZI KRR - JFBp > RIRM - BAE
W PARCEBARME AL B ZARRE MR - 45 5 RRIBEE R FN R
Moz hpTprd s RBHMARANGHELER LERANRARTHA S
REVERTE AR EBE - & B AN BAALIY TN & & S48 ¥ F o f] R & R
R HEE TR T AAMRMBAR E R R RR > AR A EEARRN T |
ZRM O S BEREEABRR” 2N A SRR R RRE > AR LKA
FAHE AR ARG P —RBEATRELALBRRNRTH L FRITE
BPAR LN S X MAE P RAARBAG LT EZIR - K - £AKRW

EZALIE > R ARARAZ 2 A R D AN B B PR R 3 & B AE dh sk & R R b

7 League of Nations, Double Taxation and Tax Evasion: Report and Resolutions Submitted by Technical
Experts to the Financial Committee, 31, League of Nations Doc. F.212 (1925).

" FH[E] RAEE] £ SKAAR, supra note 65, at 10-11; JINYAN LI, INTERNATIONAL TAXATION IN THE AGE OF
ELECTRONIC COMMERCE: A COMPARATIVE STUDY 89 (Canadian Tax Foundation 2003).

7 Klaus Vogel, Worldwide vs. Source Taxation of Income — A Review and Re-evaluation of Arguments
(Part 1), 16(8/9) INTERTAX 216, 226 (1988).

7® ARTHUR COCKFIELD ET AL., TAXING GLOBAL DIGITAL COMMERCE 100 (Kluwer Law International
2013).

" Vogel, supra note 75, at 226-227.
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RMMEZFUME AR EHA FHMBR TR TR ( M RREM T AR
B ERRAIE BRI ) SRR REEERE - REER L EARR
W MR E RO AR - FEE R AR R RIS FERA - A A

EEBR@E &% E A RBRIBERMMEILAE — ey B 2R W -
B =18 HHEMEZEREN

ARRTATHL » F X MAE X TF A R B 60 AR PTAF B R RM B B b 8 ¥
( business carried on abroad ) ¥ ikay &k L 4" » mANRBIBZIELET A
T2 M ¥ kA4 A ( physical PE ) ¥L4X 38 A % %445 ( agency PE ) » 5 %] 3.%% OECD
MC % SH&% 1 8% SR - sbdh - RIFH SRF 4 AT BHR A LER

A BB E B AR AR R AR T AE - AT At

¥ —2 IR EMAEZ AR

# OECD MC # 514 % 1 AZHE » FHRMBIECER T RE 2 EX
TGP RIBPTARH FARARAF I8 I 7 A o I W SRR AR AR AR BT
o kEBALEZ" %57 ) (placeofbusiness ) + T Bl ; ( fixed ) o £
Tz U 9T E | (disposal ) » AR hsE@m b # FE A ¥ | ( carry onbusiness )

B M - HBh M ¥ 7 ( preparatory and auxiliary business ) ** » BATF B2

BRGNS > ABZERME a i BREAENEE b DU C ERAE o ﬁfﬁﬂ&?ﬁ ﬁ’ﬁ%%
ER B E M AHRALR D Bl ¢ BfAadE d 26 - FEERIVER T - B~ C - D B&E ATREK
& B ZNENE T RE C RS (HAR RIS EA H i) - fE fﬂﬁﬁ%’;ﬁﬁ’ﬂ%ﬁ%ﬁ? '
PR TSR S5 DT ESRIG R ZH B ~ C ~ D BIR ST s %M E - 552
SKAAR, supra note 65, at 10-11.

" PINTO, supra note 66, at 71-72.

B S RS B 2 HF4T » See SKAAR, supra note 65, at 560-70.
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#—B BEFHAT I EME

BEG AT B BB RRAEARE R — A2 F it ( centralization )
Bt RS YRR AR Bk £ B R ERME KB
WITHEARY o sbsh  ABEGALBERNCET REGEE N o bR T XAk
FARHEE LA ALE BRTRAGMGAEEZERAHEZN E2REL

FLOTXERENOIFLEN - R P ERBEAE L EZHRAMEML LA &)

TR IR R R B .

#¥#—8 BxEMH

WA 2 B B4 63 ) Ly 2% ( geographical element ) #2185 B L #y
% % (temporalelement ) ** - B4 » TR EMm T » RS EBHA LB RN —EH
ENTHEEGME EERERLAEEZN L EMRERTHE B2 E
BRI R IR B B A BT o OECD A4 $0 A 3 B2 4244t 04 £245) 4o A ]
2 B) AR ) — BRI KA PS8 R ) N F AT - A KR G R TR
BE—B LY XhE  AEEETHLRA T 5#R % ( market vendor case )
EIRA AR — T — AT RE 0 S P 0 R B A F B AT A R R Y
BHEZMMTHRE RS - LX o wElEms ER—cREN TSN

UGB EGRBRL KRGS A2 AT L REEB AR EY

81 COCKFIELD, supra note 76, at113.

%2 Paragraph 6 and 10 of the Commentary to Article 5 of the OECD MC.
%3 Paragraph 11 of the Commentary to Article 5 of the OECD MC.
¥ COCKFIELD, supra note 76, at113; PINTO, supra note 66, at 73.
% Paragraph 21 of the Commentary to Article 5 of the OECD MC.
% Paragraph 23 of the Commentary to Article 5 of the OECD MC.
87 PINTO, supra note 66, at 109.
% Paragraph 28 of the Commentary to Article 5 of the OECD MC.
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MmN ER EREGM LR RMEZAZE  AAFRRFETENBRRETZIARE M
REAE R R Rl 69325 - ook R B ¥R R LB e — RS E N8 F Bl 3behik
TRETE MATATEEABELRIE L2 — B M eGSR T 24
“ o #14b s OECD MU B AERBRMZ T > Woikeh £ - BB RTRBEHZ S ¥
I TRET S 2R — RGN TEEE—B RS EHM X%
oy B FAR SN BRI TR R RRES AR EREABEL
BE — b B sIE R F R — AR RABAB RN ER -l BHRRF P
JRATRARBABE A4+ T 2y 5] —AREEM B R B N E E WAL B R AR A R B —
BEGH B PEAARLSENSHARE L RO REA S LA
] — 84 T A+ AP A7 B SR R BE R Bl ALAR E AR e FRAD - 538 B 00 45 81 BP @ 38 H1 b
WOTE R B — oy B E T Wy R E AR FRIBGAR R R
A AR E A AR AR R E — B RS AT LB I @ AR R B AR B AR

B SR AR

¥$=8B IR FLE

m}w

PERBBHERSEHAMUE RAALLRAL L EET LR
K o RS L HRIT RARANEEREH T ENBE BHER
Yo o iR A AB—EE B E BT EAT - R SR A B
AW EAEBEE  HHLEARBGERE  SRRT - LR A G AR R

REAZ B RO G IR - RIZAT A AR AR B BE R E LGP RTE

%" Paragraph 22 of the Commentary to Article 5 of the OECD MC.
% Paragraph 23 of the Commentary to Article 5 of the OECD MC.
PINTO, supra note 66, at 109.

%2 Paragraph 24 of the Commentary to Article 5 of the OECD MC.
%3 Paragraph 27 of the Commentary to Article 5 of the OECD MC.
% Paragraph 35 of the Commentary to Article 5 of the OECD MC.
% Paragraph 36 of the Commentary to Article 5 of the OECD MC.
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ETH BUMRE  RBRIAMBEETAHZH S AN EE £THZ
By P o

BB e AR R A B R R BB B A BT g
Wi ME X AT FUBRCELBRE AN LBRE RBERFEETY -
SRS R B BRSBTS RELBA —RBRENABNN T HEZE
LY¥BBRAETE 4L OECD RAKAERL  RELCERRELEALAR

EAHLME B MARRENEAFRLBTEELES g THELE
BATHRES) AR ZE L LB BRE A BB RTE £35S MAFER TR
#AE” o Lk > OECD # 2000 R HWEHEFHH T FRMHEL R LIRS T
$5 i #¢ OECD MM AR EAMZXT » ook T @%  BBAMANER
BESHRESES X TASBBEAT LB EREREL LG BT
DEHAEHEAANAGENS EFHHLTE LA SHNEELIHN
z %4y OECD &G AR > HETHHYOREN2F F > A ETH B Bk
BRBREMEBM T ABNLE NALFBREEZBAERBHEL LT

Bz BiEs

¥wB I LBRES > WL ER

OECDMC % 5% 4 SBUAR @B T H R, Heih— £ EH > Hoptt EHRER T

BRMAEZ TR B P OB AT BRrR @& Ed  Bah3k  SALANE

*Id.

°7 Paragraph 41 of the Commentary to Article 5 of the OECD MC.

% Paragraph 6 of the Commentary to Article 5 of the OECD MC.

% Paragraph 39 of the Commentary to Article 5 of the OECD MC.

1% OECD, Clarification on the Application on the Permanent Establishment Definition in E-commerce:
Changes to the Commentary on Article 5, 3-4 (Dec. 22, 2000),
http://www.oecd.org/tax/treaties/1923380.pdf.

11 Paragraph 127 of the Commentary to Article 5 of the OECD MC.
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FOEMT RT EEBM IAFAEMSE T B MBHE RS Bas
H otz BALERBEY BE URAREETRB HZE TS LG TR
HER A o B RIEEM AL - kI OECD MC % S #£% 4 B BRZ AT » BN
PG A A LA G W E X FH NI TN B Bl X & B A & AR AT
N2 AEH ALK H LR ARG B E > A AR @R AR AR R 2
4h o

B B ER  BEN ¥ 240 ¥£% (corebusiness activity ) # 45 5)
HER T RAF R T AR BHABB IR T CERFUNME LS EEHRA LR
N5 FE3E RO Ee) & HEMBERAE LKL A AR RMEMEEAERE
ROFRMAE SBRBEEZRE » B4 @B EHPHRAENBEELE  FR
ZEFHRMBERL » mEREAEZLEE R FRMBLH L ETREREZ
Al

ERNEM WM EFARCEBZ M RGTE  ARFALCEZRAS £
NeEmE  MIREEEELRZTHROCELHULELERZN T LT PAZE R
BEGHNFER L IR ANARTHOE AR EF X ZaAAE" BN
K ARFRCEBAMZAGFE BFRHE - Bl aY i et ¥
AR XFRCEHOET XA RL S EHG— 30 FRNEH M ERZ
BARANE R EHAEEE M m CENBIREEARE BT R
EHEGFOERAEETBZ AR Bhse LB N EM WBEE MR &M R sk
e KW BB ERGIHHEMRE NSRBI ABRGR AR EXZH

soo RIS B BEERA N  BE B B LENSEXI B ES KB EZD

192 SKAAR, supra note 65, at 281-82; Paragraph 58 of the Commentary to Article 5 of the OECD MC.

19 Paragraph 59 of the Commentary to Article 5 of the OECD MC.
1% Paragraph 60 of the Commentary to Article 5 of the OECD MC.
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FRIFRFMRE - EANEH EEEHBLAERARMGLO LA — T Lf)

R aHARAREE AR LR o & B A /AT LA AL SR o

F ok REALTHZREZERES

$—8B AHLIBEERELETHEMHA

OECDMC % S5 fk % S SR » & — AR L& KU BBRIE L E /TR
BB o R BBAUREE K 2 8E REF Wb Ty BB IR AR F SRR AR 0 AR AT AR
W2 RERIE - REAGZRACEIFTEBEL ARG —EREX BN L — &
BN LIARREAN BFEUARAZL R AT ERIEBATS > BHMAALIELE
TURKEALRA  EELNNRALBALBRAAND £ 0 BRAN PR
SIRIFAZRE (FRAM ) - BH  BRAT RS AFHR F LPL/BREHHF

B BRI A LA R B E AT R RIEITS > mIEE e — A2 ehiTh %

F—B THEGOEIABRAFOER

AN @I EZ AR o RIEAE A2 I8 3R A H A3 3
ATEHHZ MR RBEEERA AT EFAOMR . R ABRAGHZER B
ERTHT R EZF R BRI GOE T EBETORE BURER S
4RI T - R R R AR o A R R SRR s AR

ENABRARGHE RS RIEARIF AN UL BY  RBEZHYIT
BoAERIEAZAT AU PO ZRIE EAPE S AR HAE RO RLZE R B fE

BRI AT B IRIAE AR T AR - Bl RIEAZF N —HF R R

195 Paragraph 86 of the Commentary to Article 5 of the OECD MC.

1% Paragraph 83 of the Commentary to Article 5 of the OECD MC.

17 Paragraph 87 of the Commentary to Article 5 of the OECD MC.
36

d0i:10.6342/NTU201904299



WRTE T HBEBETE S T GO LA TE ( BRI ) » AR IEAFL

W R AR

¥=8 HHRBEIEREA

OECDMC % 5 #5 % 6 JAHER T 98 LM AR IE A AR IE A AR 2 7T 4E - 18
IMREAEARELE R BN ZTRELEZRITA  LRLEREH LET
FRANE—DE - —FMmT EREAAREE - DERAMGLE BB FR
BERBBIMY o pesh R ZATHEZRACEIEFZLE RFEZBTA

ES Y2 AR S ARERIEAG L2 354210

¥wB BREMG - W ER

OECDMC % 5 &% S sAE Z A4 RIEAF RIS LI F b iaE
FNfem LR AR RS F ARG B R X RIEAME AR F AL THE - B
BEARMRIE OECD MC # 5 4% 4 JAX M » —EEAM FEH MBI EH DL
ZERBEGH  AEBRILFTAEBZLELEZN FE —EERFEMH
HOMEBZ TS EREA TRERARELEX L EFGMBRALEZIFTR
B o o REAMRAKERBEFMEE AL EZ LY D ARBEH A
% &7 OECD MC % 5 5% 4 AR B2 W5 > B aREAF S HeRE

ANEEMAEZ B R B IME AR R RAAIEAE ZMHE

1
1
110
111

=3

¥ Paragraph 89 of the Commentary to Article 5 of the OECD MC.

Paragraph 103 of the Commentary to Article 5 of the OECD MC.
Paragraph 104 of the Commentary to Article 5 of the OECD MC.
Paragraph 85 of the Commentary to Article 5 of the OECD MC.
112

1d.

=3
°
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BEH T 50 AR ¥R

B—B FAEATL LR

— AR 8 AR A RIS E BB BB A AR E M2
BRSESMEE WwFEE MERXTAGAE  BhoTHEN S E£ATIFEM
Z PAE o B Bb 38 BSOS B P SR R R R A B E — 8 B 1A
W A A% B SR A ML 8 TN 8] R B AR AR B B SN A S P 2 K
WA > R ABFIRTAHEA -

OECDMC % 514 % 7I3BME » FFE — FARBEAEE N S HEH R IEW 0T
PRBEAEH N KM T BB K FEEZ NN ZFF  BRE—DNHF A
Sl gt T B Fas REALZ MM KB MG mETFL
Sl AN S Z A AT IR MEE T SR BRI 8] R A
Z TR R R TR TN 8 R B ah B AR SR B4R MR R BB N 8 2 kAR
A7 2B 5 %) I BT T 45 A AT I B A B R SRR SR R AR 2 AR

o FoaE) hakas R

=B s REN 5 NRME

FE N A A 4N ) F RN E L - B 5 A A a3k AR AR AR A
OECDMC % 545 % 238 % b k400 & 5 £ #4% (branch ) B F i ey —F
Ko BENEEWNRE  ERNBENE R RB{BEAFREIRT  BEENIEIZ

BRI FEENBENGFH A8 o ARPAFRER 34E 3 RAIRL  ERELERETR

' SKAAR, supra note 65, at 1.
MRS RRBR B A SIS T A S E R B EE T Y AT it o DURSIAE T AR % E R A A
TAEZIEEEFGMEERAE 2R MIEFAERREE BEBERME » 52 1d. at 542-
53.
'3 Paragraph 116 of the Commentary to Article 5 of the OECD MC.
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AR A RE  FAERIE N RRATAF R - R £ B RAENEBAFORE 5
SNEFIFELENIFAR o nME A FRAARMBOHE LT o o0 8 BRATFMEH 41
HEEZERE T E SN FERIFR BRAFREE Tl GMEEEPR RZ
WA BN S AR ZAE LT  RURATAFRE S 88 15 F 1 B H 3 AT -
58 ERIEA RS AHATF R 4L -

PR - E AL AR AR AR RIET N5~ E ZH B FEE R LS
REVOARML MEERRMLEANPRIFEMOLZRE R ENRENEA
8] A Y RRM AR LT B A N 8 2 B AT SRR R
FENBEN SN 8] oA FORB RIZARE - RO ¥ X BAEAT IR RALE -
R FEERBE N A E T R Z R R T ENE AR L R R B LB B
PR 2R RTANBZAERE  REGH AR CZEA - F AT Bk

4E2 o

K

B0 MY LT EZBRBEEZ I

F—&R HxE

By AR s 6 BB AR B B AR R B R X Hh iR 6y 3@ AT UK A B
R FEHERKRT R HEN  LREBERTAE TN FE L EH
W ER A 2 BP0 o SR G H SRR AR S R ST AR B BRI B SRR ALK i R+
TEEORE  BANERBRI HEA (L BEBRERKALIALELOR
S RIRFS TR &yl B B AR BERER RS ¥4 (Internet Service
Provider » F ffi#% ISP )i F 48k » MLiF BT & H AT 223X E » 3 B HkBH

Pk B B 2T o RARFs  HATEIRG B B IRFE & XA B TR E LR A

16 piNTO, supra note 66, at 80.
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175 % B 43 BAR S AR R A R4 EF % ( indirect electronic commerce )
1%3E B0 7 XIR B BRH 69 SRS R AT E % X BB SRR ko &
FE - REFTLEFRY  EEARLRZHRT LA S iiue) £
B ou AR R AN T PP B B IR R AR EE AT FHRIARET
EEMGR M2 A" AEEFHA | (directelectronic commerce ) » |44 4% i ¥ #7
b XBR & 2 ¥ s -

ERHFNHEEAT SR ANBEREBETTESE CEXRBFENHESL
PiAEd A R E R BN NEGFARALBRATLES BHEH LR - A LEB
SRR AR AT T SR R AT R ARG AR 2 IR A B LR LR
e F R R E R EHE - E T RRBERERESCA B SRR
AHABZENRETF Ao ABARBANBEHEEK  AAAT eUER 55
B HATH  BAE— R WIE R EAT AL RRERA P R 8
E58 > AAFEER  AFFEN - Ehy o TR ERE ERES ABARE
AEAGESGM  FRFIMBRELTMHAREY IAFCREHE AR
BERE . RA AR ZLE -

FEL PREALTTRASAEERAZIAT RN T RBBZERETEME
RS T LA H R ERRH T AF L E R RMBR R 2L R
ABALE TR E— P B T FRMARRE G R RETE BB REB S
Lk o A B R R AT R EALE AR PR AR o FRMABAR R UG AN AT LA

E#AEHERERXZES A ARRRIEE > T R4 OECD MC % 8 R #3B

"7 Arthur J. Cockfield, Balancing National Interests in the Taxation of Electronic Commerce Business
Profits, 74 TUL. L. REV. 133, 151-52 (1999).
'® PINTO, supra note 66, at 82-83.
"' 401 SKAAR, supra note 65, at 573. R F B s MR ETE AL BARG LT B Bl M > e i 2
SOAGKRE - A HEC R GRS HAEE -
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B 22 B PR AT 60 5 3188 - AN OECD MC % 7 454 ¥ 41138 M % X% A2
ROFARBZRIE  BRmARZHEZ—FEOEXEEMRM AAAAE(X2R
BT ) ARG H EARAMEAL R 4 A H]F %A% (( PE fiction ) » 4v OECDMC %
74 % 3 A ¥E 4R AR ( construction clause ) - 2Bk % 2 1% T2 45 B ] B T AR AR
ZHE 2 F3 0 Mt — T E AR HE ( duration test ) - 42 OECD #.4) %6
AR 2R HRE BRAREFZHAMRBEEELEZAUNOMA 3 @A HRE
B E A R G AT IR E 5 Sde A 1970 AR 3B SIS AR
1h & ¥ &4 8 7 4 2k ( offshore clause ) - il A 78 F B b T ¥ M WA 4 F 3R AT
EHEEHROERY B THELEBRT THATR T F MR LIER

£ AAAEBHMOSERR > ORBEUEIMMEIELZE

R WEMBERARANETFTRHERX

TFABBEXT  ECENRRERE— R THGAE w B EHE - MF
R TAFUBRZMZH & L RITEETE > ThoaTidl - Bk ZR4HFFR
WABAZE BB R BRI B X T AT A H 46T 43 UM AR F Rt 6 4 72

MR RKRIEAGL > EER B EE X GBI BB -

¥—B @ THRARXEFRS

MBI R BN LR R RS P AR BPTAR A RE R
o MERDLEHOBE KX AR ETUAEEAR RS L@@ R P 3% (client )

EREH IR B 3 (server ) B %454 (request ) » FIRBMFEXAHE LK A

2% Id. at 343-44.
2 PINTO, supra note 66, at 83.
22 Arvid A. Skaar, Erosion of the Concept of Permanent Establishment: Electronic Commerce, 28(5)
INTERTAX 188, 194 (2000).
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= 4% ( response ) T3 T A P 3h oy — B8 42' S o pr A B LT BUS 89 B A
NG BERBOTEH T » A —ERE RS F M HTML St ~ B R - BT
UEHEEEEA—BERGBZ4E -  AEBHELSAHF - B P BNEE B A M@ a

( URLs ) » 4#3i% HTTP ( hypertext transfer protocol ) '**5 4 £ 48R % » & & DNS

( domain name servers ) ' #3% > KB B2 W E TS a4 @8 HTTP 2R AL H K
B EREMTUAREAFHR PREMETHES LR IDEAOTEHER

#2 &, ( mobile applications » f§#% apps ) » R A& —FE#k e » ARF T F X fLEE

AREABR] » A BEERBEEE S RESFRANFARESOBFCEHNNE -

¥ —B 3 RBEAHTIMHEZTHRME

SEAERGEEFHENEBTHREARXAEING LB ERT RN E
FoRHEARF UL EBEEERATHEARXEEELE XD & RF - R L EETHR
WA R B AR T R EB BB H B LA BREH MATHEE TR
FRIREH b RIS LI ZER -

R R 3 A 4 3 S B B AT B B A2 AT X B A R AR R B
meRY v AT BEG LR BAR - - BESMAE AL ELER
®RABBA G EM RE > EZAME R Cloadll ) —HABHBRNAHLE

Ao ERBUMOEA A RBE RAGRAREESOTRME MR

N

S

I B o B bk BB RO IR B ey 4 BAT S E R 2 X T R 2

D*%

123 How the Web Works, MDN WEB DOCS, https://developer.mozilla.org/en-

US/docs/Learn/Getting started with the web/How the Web Worke (last visited Feb. 21, 2019).
Y HTTP By P 65 A 250 A 4R _E @i S P 38 -
12 DNS "] LU F R RIE R A EHkk E E AR E Y IP fizijk » SIRF R B Pl o 1d
26 What is a Web Server?, MDN WEB DOCS, https://developer.mozilla.org/en-
US/docs/Learn/Common_questions/What is a web_server (last visited Feb. 21, 2019).
KLAUS VOGEL, KLAUS VOGEL ON DOUBLE TAXATION CONVENTIONS: A COMMENTARY TO THE OECD-,
UN- AND US MODEL CONVENTIONS FOR THE AVOIDANCE ON DOUBLE TAXATION OF INCOME AND
CAPITAL, WITH PARTICULAR REFERENCE TO GERMAN TREATY PRACTICE 285 (Kluwer Law

42
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BREETHHRHGBEX T REEEZN EXRNERETHAA  BREEUL R

H 0 F SRR R B AR B SRARAMAT R B S M AROR -

$£=8B FARBIELETZMBRBZ TS

AN ETREGESN TS RARR  FRENENALEE  EFLREL
WMAPENRN £ETHHNET X LR EHERAE LA MAF UMK
XS EY  HT RGP A CEHIFAMRBE LT EA LHY KB - &
FIREBLCEBGHA  RTROCEHZFAMRE AR AN BN 125 HEAAL
YEARHA B THFIIRE » M A& % — b 455 8 ISP =448 B 4 47 I %5 ( web-hosting
service ) » BBt S B ¥ R EMB N EZE ISP A X AR S - AR AR K oy sk
TUEERGESCEL LS BER TAREEEN—35 » 2484 OECD #95 i% -
RALEGBNFARENER BRXARBFETH  CEHFARSRZLEL
FEAEfTHIZAFAE G KB » R RBALEY ISP fiAZFRE BA ZH 6 X
7,]128 °

HRABRHGPAR BPEREZEHAER ARG LE 6 F K o waT A7
TR EMNBEEHEREREEGAEAZN LM T EARATHEE » RENTFHE
2 ERRELERT bR Z2RARBAAREZX G MEE AR BPREEH
BHIFIRBE NSO REEGF R EEZFARESBBAEE — RN EMAABRLE
N¥Ey » ZR k2] LR R 2R o A BAEHRE Z B IR R E SR 4

RRBR 0 AN B A HCE AR A AR E AR AR S RERATRLY

International, 3rd ed. 1997); Id. at 189; Paragraph 123 of the Commentary to Article 5 of the OECD
MC.
'28 Paragraph 124 of the Commentary to Article 5 of the OECD MC.
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R B ERBARE £ PE B R R B 2 %E T N
LB RIS FARBEREEARASE R ERRGHEE AT E & KRR e
BE ARG LOERTES HELE AT HEATHH 8 Ik S
TR A IR c AT PR D ETUREBABILRBHBRRFL LTS AR
REHABAONN B BB BT R AEEERSEBNZFARE  TRA

WAL LELZBFAMERFLETHZ M -
R A A RARRE R B w b B Sk B AL - vk HP
— AR B AR ERM T AR EX BN B LB N EY  f kS
RAFEIIE - AR TEEHY AR ko 4% R B
BB R R ARE R B XM BN T E X LR ENFZERE
REEMERM BREEFXELEANSHERE T w R 57 HE  TF
BRIEE T » R BAERIFEBEGNE > BT A B R X R EET b
FoRBp o FIRBAREXIMEALER S ZBEA L BB Rt ¥ B ¥
EH AR E A PN E AR R B EAS R BB
BE T ARERE  RNASREERGER BEARX S EHA LR E R EHK
WMEEHTFRMAR MABHN B SR EH - FIRE AR B AB IR T ReAEHAE 4
R FEY T A KM AXRL  FELEDRB T T 8 HREREARS
Pl DR EFTXZREAG - HELETEABEREFARBEE T LB &
HETE > FIRBFAATHETE R FA AR T e T R R RN &L

TR - ARG RAZ I B R B B AR RARATEARACR 2R - SRR R F AT A7

12 PINTO, supra note 66, at 110.

D0 Id at 112,
Kl
132 peter A. Glicklich, United States: Internet Sales Pose International Tax Challenges, MONDAQ,
http://www.mondag.com/unitedstates/x/9529/offshore+financial+centres/Internet+Sales+Pose+Interna
tional+Tax+Challenges (last visited Feb. 22, 2019).
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LB P AR ZEAREARE AREL R LED' AR EFRE
BRWEFGTHATELAR  TAGEL G AR ETEZ s Bk —F B
WRR RERRDFAT L B AR ERRPAREBE AT AL Mk ¥
N RIEMA T E R o

g B EAS LB AREZAREEN D EM T RLAIE AR EMH
WY ES  BAREREZEFANELL AL ELBEF AL - ES
M2 EF; o RT OECD MC % 5 &% 4 BHM &4 HohHEH RN R 6w
b T ETF WA - OECD MM AN RE T &% " ounALH  Hy
WEBHGET o a4
(1) R EHEE P HAMNE BRI EHEL -

(2) #H& - BAHFEL -

(3) 45124 A % ( mirror server ) “Ce Ay ~ B B AT AE o
(4) HEERETHER -

(5) REEH -

o o R EHER EFIR B EAEEIE S E R MARARFT E T8 &
RO R B B AR R B B BT RS MR R AL R R S R 2
ERRER T TURMEE LTI S TEETH A% EERXZ0WBEH
EREPHH L EEREENS LTSS PR EHRERCEHZ M - MIF U

AR H SRR o TR UL Sh > 30 IRRE U B KRB N Bkl AR B A BB

P IR e BRI B S AR O BT > AIZES 0 RS G R R
bR e ~ BHENMESERSHIRTE - sE R AR -

PURSOR ETREE TEY ) BRI SR N AT R R E B SR MARIE
TEMEZERE » HA [FIf2E 2 BERa s A B B | 48 N A A AL EL# - 46 A A -

133 Paragraph 128 of the Commentary to Article 5 of the OECD MC.

B0 g RIIRES S 1 P A LIRS & STAT S T (IR SS > DU % 5 (R IR AS H BRe il - TR It R
BB et Bkl k 285 » £ TECHOPEDIA, https://www.techopedia.com/definition/1156/server-
mirroring (last visited Feb. 23, 2019).
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W ERAR L EZHER LA EBNEME A LR EZEEHRNEHOE
BREMTREEE RAELMB LR - plofn— R L EERm S Bl
FIRBGRZEHNARBERNE LR TZAE BRI EEHNEHGEZBC
EH T BB SRS+ SRR AR 55 BP 3B DAAE AR B AR R M MR IR B R
ey ISP mE » BHMFAIRBGFANF LI e FLES  CENHEEERE
FEEMOBRE - A ER 0 B RTINS kA o

BFEEN L AhERh B ERG LA AELES WSS
5 EHALBRER > B R TN EHA LT B B BT R
RAZAFEMCEFHZEEM o plo @t )i E B %R LEAEH Wit
B AT TFRASERAT AL ELHELHN T E T ETERNES 2 H
s A e ATRMRRAEMCERME  RB TN - A AL - B
BAEBMCERE (wHkRTE )AL BhERFA  ELAER
AABBIOALIREMRGARANRBAGHREMT > Rt EBXE R4 L
BREME  WBIMER BT RAEEEZN AR EXAFTRAMBRBRABCERZE
BMEMAL A BB R

Sesh o MA@ £ T IR E TR EE R IR EA TR
SR E 3B AT LB R R AT E LN B RARBFAI LT LR - il
R EG WML ERENERZ N LM AERZFARE M ERUBCE
T AL BABAR B A B0 £ B ATAT RORIGHE A A o B BT AR B B oA e 2
PEAFRN S ABAR SR F) IR B 40 R B AR A A K B T AE » BUER Sb 7T AR 09 4%

SEHBRG AREES WO TER T cRAMmT > BEEE BB ETNES

17 Paragraph 129, 130 of the Commentary to Article 5 of the OECD MC.
138 PINTO, supra note 66, at 121.
% Id. at 122.
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S A AP RIEL AR — B ER  MERELBEOBRVELS IR T EE
BOEBHTE EEE WS ALCHELETEABINDS LY 8 LGHE
A BRI R BB R AE RIS B R B A

@ AR T A AR

¥wE BARAEALZMBEZ TN

REFHRBMAEHEEX T TR RARIEAT A EES L0
LA iR by B AR e o AR OECD MC # 5 % STBZRE » §— T A Afis
B T AR R IE D AT A A SR EEE 4 A 2 8 R A b T AR
RARIEAF A - XK OECDMC # 3 %% 1 AF azk > A" A JHEA
S REAEMAZE AR - B Romamss » 8 - TAR B RAFARE - Tk
B RRIEA T I A —HS AR RIS o H4b B o R T A AL
AAZ L REFATHEGOMGI S - B RBEEa TR AH S R R
RAHBFGHZHER R ZHEHFNEBEN R HTE 1A
AT EAE B A RO AR A BA O Z MR o b ¥R Z 454
BRGEBEKBENLERS  EARARBRE S EEEEIE . Bl R -AmS

MR BB RAFIRE B AIEABA NS REAMAETAZESHE  XRNBAT
R IR o B AR AR A SRR

7 — BT AeHE R AR IEA TR EE ARBE O EEBRRFARE RS £ 2
TP T AR L& AT F 2R A8 69 ISP o R Bl 7 AT Ml 69 & ¥ 4 3h - $RAE A FIAR %5 0 ISP

BT O RAREAT M ER —T A &5 - A ISPRELSES 57

140 VOGEL, supra note 127, at 322-23.

141 Skaar, supra note 122, at 193.
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o RMEGENS  BRZARBHENEX DRI RBEERYE > Ao H &S
W BRMALAKRBALE RO EX LREATFY mA LB CHERF
BEZEEITA KM ISP ERGHRKFHRLER H OEXKRIEANE ZAMME - F
£ BEERA AL ¥ 2 RIZA > byt ISP ) B4 3018 4 % 45 IR B R BB RS -
T EHIAE BRI S ¥ 208 M RIE A MARHER R EE A F kA 2 g1 - st
ISP & RIRIEHEGIRF BN EB S B LI ER  EHNEHLEMS

BEAREAEENEEH S RGRBEZ BB ER > LR PR

=% &

P BRI T NI BAFBLA 6 FRAMRARAT A R B S R £ B
i LA LR G AENMEREREELBALATRGLE EXAOESR
KPP BAERZ TR BACIIRSE A AR B - RMAIRE ZHAR T &AM &
R FTFRHOCEH LA RH XEA AATR - m—AELTd ISP &
P45 AR 33 AR ARG R Sk L B T RAE A L2 BR -

MARIENF IR - BT A oy R RFIM B AR REMHER  £F &
TR B8 R A R3S ARG 64 ISP A 4% @ #h Rk B & ¥ 2 R IE A kKA -2 ISP 32
BB R RPARBEFRAEZITA HHBCIHNBZRETEL 2 MIFKENE
MEERELITE LFAHLEZRIEA - Aok ISP BA R 4L 38 & E R
B QR EFREZEG  BRRBHNERCEN TR AWML E 2 5

FE 5 BT ISP #LAME ol > ¥ 2 REEA T HAAE -

42
143 PINTO, supra note 66, at 124.
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ssh s B A B TR RRE M A R A6 LB Hm T REHE AR F 3k
WAk B AR A ARG RGBT - plho B BB R HEEM  EHEFHRE
HEAB B 1R IR B 4 E B B R E A M BT RAE B REZ
Fn BHRENTEDET TR R &AW RE BT MR HE AL EH
BN E MARHERR > NS E M T > A A48 E G0IRAE R R 0 A o o F SRR AR 0 AR
ﬁi °

fH b MsEH E @7 BERIRE REM A WL FRMAEZZ4 ™
FF A By WX MARIAT R E M AR DR T E A EIR T 4 838518
RBEFARE » EARE BB EH 245N FAREXENAFRRILZ
g o du b o B 4% A5) AR 35 4 AR SRAMAR AT AT ARURIGIR R A B ARAE - EIRBRAUAE -

BREPTH BATFARBRERERENEZEEANETASER 22205
FERANDBAAEE BT MR A R EE A EROGETH IR E B -
BEEA B2 R — R ME AR BRE @B e %L
A EBEH R MIEAL > BEVCGERNBMEHETOMEEE - 4 > dof
EMRIARNKFTHEERE( ZOATTFHHEEK ) OB AR RRMEH - B 4
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F=F RHEAFR B EAEBSZII

¥ MAYTBRAEEEAY

—R MATBASREY

¥ —R MARELZE R

AT AT A RRAIIRRIE R E AW IR RAE T AT
' BB ET AR A RE LRIR QRN ZRR KL
PEE SRR o TREP 0 UE PRAFE  BPIEEAL RIER FH AL A RRAHE k2
AR EMIEFBUNE I ZHRE T AN ERTE LB RAFEZART

WAF A ERAFBZIRIE o

¥ —B BRAFE LB

PR3 F ik E AT Z 88 M 2R LR R0 B HA - 4 AT AR
PRAFRLE S A45% 138 RRET ToI&MPMT  RBFAFMR...... g REXEH
AT %ty M mE R EXRH B g AaTiR BRAI LT &
M PR RAE RGN LT bn AR BrEl 5 B RRATIF I 2R
AR Rt e RmBREH L BARBILEZLEFTIERRERHEGEERE T
AAEH" kT 01T ARG XA EFX KR ERESL AT (A
MARIEL ) HPAFRIES 4155 | BEHRT  5PH5B TH 5 REMIFHR—R

NEHEF o 3REERETIBERESL  R2F T XAFRE > H 4%

2\2\7

R FENHRRZARREN  AHEAA ZEMANREN - SEAHBET M

ORISR 2N SRS (2008) 0 CGRATISRUE LUATERES) » (ZAES ) -
374 3Hf > H 129-188 -
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kst & L REAA P BZAFMAY T 2 B L IEB PR AR A A
FRMMAMEIARE > PIERESR 4456F | AERAD R AR /AIFEL
FRMZEHNFE THRAENFEMBEAFZ EZH IR TENMBERFAEL w0 F
4 2P ERIECTHE - B S HIAKRFLERF T2 H X E - ThEs K
SRGHAEMR F 6 RZBHEEHEFRZIANLE  F 8 RXBELRAMK
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CIESEN - I-CE VS S X T A

ZBEEMHA A I ERER —RERE RN R AL R 6 F R 4o
Boulez v. Commissioner % » Boulez % — % xR &) X B4 MI54E - £ 4 FA1FR
MBS EBZREER - HHE CBS Ad 2 £B T2 8 RS - 1548 HIK
% 7% 4 @ ( Philadelphia Orchestra )& i 45 H A8 R IRENER » BHE RS E5E
#&'"” > Boulez Y148 Bl B384 b & AT IF K578 K A B T35 2 45 £ A

Bodhak o HILEEHAHMEA L BRI EABEMRIFELKMARAZERITIRES

176 Id.
177 Id.
178 AVI-YONAH, supra note 152, at 48.
' Boulez v. Commissioner, 83 T.C. 584 (1984).
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Boulez # % B35 P42 4% 57 A IR Z 3B ™0 o BAE0 8 Feyk B AN EEE

/.

B S48 B BAR ALY S+ 5 & A A AR Bl 03 R o o B AT M B A &

RIBLEEFZMEH 8 EF 1 8 BN ERAREE RAAERZHEA 2 > G H

Fok

M

~

FREZERMS BERH A FAERERM RZ - A FAFEMENS S
BB RAEH RS 105 F 2BZRE  RAABEEAT » LR+ RFHEE
AR RN ERENRESHAERZEBER T LERETHEETHAL
ETHRAIWMTE 10EE 2 BRI STENLEERY Bk BIELFAT

RV SHRE - RRAMBFENER

£ BB R R A AHA S E & 0 AT IR L BT A 2 AAF AL HE 2 HE A
BH o EARAFEOE AR > Boulez # H 4 CBS 28] #E2"8 A REAIF U EFRZ
WA 2 RIBEF T RN B AR E B F 154 % ( Copyright Act ) 2 & » £ H
MM ERAALLEERLT R AMAT Boulez 4R ERAEEHAEZBHAE » &
S Y Y EE = L

B £ EBMBERMEA AN ERE G RRMEATIEZRE R ErG
BALGY R - BB TR BRI E AR AHAIS  H AR IRk BN
ERAMANRLE A F XY OERT AL BRARA L B R RAREI L
MR 0 B IR Boulez £ £ Bl ML ALK > FEELEEZIAMNBARRZIEE

Yook BAEAEERRORALR -

%0 4.

"8I Article VIII (1): Royalties derived by a natural person resident in the Federal Republic or by a
German company shall be exempted from tax by the United States.

Article X (2): Compensation for labor or personal services (including compensation derived from the
practice of a liberal profession and the rendition of services as a director) performed in the United
States by a natural person resident in the Federal Republic shall be exempted from the tax by the
United States if —

Boulez v. Commissioner, supra note 179.

184 g

%5 AVI-YONAH, supra note 152, at 51.
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183
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AR BB R AR A AN A B SR AT ER T £ AL AL
BZMWEY ARG FELERFESA ROGFEL RN LG FR 255
S IR F R &R IS AR GBI TR 0 Bp B AR R LR ERIE T o K
AT — A8 % S BA 48 R o A e — - SRR TG B K e R A A

B ERIF R @ ERRA -

o B EESAF BN Rg

BMEERER LR EGFTAMEEZRANE NG T Xhi&d > 2
B At ( digitalization ) &945 & > {E4F3F % @5 H W09 50 RS - F AR EE
a9 XARE - R4 LIRR TAF B R T35 B8 - AR S ibayH e
HAPE B BET Ry BB EE ™ 4k B & RS SIuE X 54
FZRBONE(FHNARHZ R ) o %t asfaibeysa R A
MEGR G ER TRAAECHENEYRE  wwBUIHER BIRE A A X
HRABIFERTIRBR ARRERATORB LA ®ERAIFHENLS ¥
FERAMANEZARER; HR - B b2HFHER S RFEOAETAE 245
RATR  FIRAZEATAZHENER 24T H LR FEZBE AT
BEE WAEEMTRAALSEANE LR KM ARMEKEFNR > TS
BBBE AT TFEAIME ERFRE A B Az A mb e ER B A

AT AT RS A EREA L RFRIF 2 AA A FRZEAE &kE B

10 R E PSR 2 A By ] o R R S AR B B 5 A MR P R (ARER S R
VSRS ) FEAMAIEE 5y ~ FIEr 2 R > ASCREFF N AREESE 655 ZTEE 5 o

7 ot B [HEFT S M Tk 2 4 © Kerrer v. United States, 152 F. Supp. 66 (Ct. Cl. 1957). K —
LI ERIER T A S BB S i b R A R4 AR 2 B2 YRl - R Rl T B
WL AEEARER TN SNEEAR > DIRETTSFEN S 2 thiek > EA T AREZ 2 i
FCFEREE Ry 55 B S B M & 2 Tk -

'8 PINTO, supra note 66, at 142-145.
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& BRFS 69 R R s BB 0 R WL AT K TREPiB AR & S 4
sk A A S AR RSB AR E BRI XARAH F AT ERULEE - Al
AR SR BARAT AT RGBT XX ARARTRAXZ L EERE
WA AR - AR -

1 OECD 424 2015 4% 4 69 BEPS % — 3847831 & P45 5045 & - Sfw &8 Ay
R R B R ER X ww EEH ( cloud computing ) & 3D FEp - 5 &5l
KPR P  p ol B A A AR AMB LR AT EHAR(RF ALY
oM FIRE ) RAERAR (Lol RARK ) LG LR o EH
A A A BT I FIRFS - HRFF R B0% T S AR S EReG ] B B RIE AR
BB REZAFOHA H—F @ HRHEEISMTALEHERGLE
B R B™ - £ FAZ & Hohr Bt % 1% ( National Institute of Standards
and Technology - ffj#% NIST ) A T EH X R AT B BB AL BB THRE
ERHEEROEBRE  RETHFRARIVELETREZI N ( w@% - FRSE
B R BRARXA LSS )  TEEETRAFETAALERD 098 LR
AR SR LT R IR 5 - ¥ NIST Jr45 th g Hey =
FERA X 3 A %6 T 3% IR # ( Infrastructure-as-a-service, [aaS ) ( 324 Hhai
EHAR) P& E3m M ( Platform-as-a-service, PaaS ) ( ) $ca8 b 4% 4244 16
ERXHELE KB HIE ) > A& %5 TR ( Software-as-a-service,
SaaS ) (A A M Frb BB K B2 BIE B A EARXRA  F L0 ETFHMHR

B EmxXHEBx ) METIHERE mwAH > LHRTES THRBEAE > do

%" OECD, supra note 7, at 182.

0 1d, at 96; NAYAN B. RUPARELIA, CLOUD COMPUTING 1-3 (The MIT Press 2016).

Pl peter Mell & Tim Grance, The NIST Definition of Cloud Computing, NIST (Sept, 2011),
https://csrc.nist.gov/publications/detail/sp/800-145/final (“cloud computing is a model of enabling
ubiquitous, convenient, on-demand network access to a shared pool of configurable computing
resources (e.g., networks, servers, storage, applications and services) that can be rapidly provisioned
and released with minimal management effort or service provider interaction.”).
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¥ ¥ A #2 % ( Business-process-as-a-service, BPaaS ) - & U # ( Information-as-
a-service, INaas )» P 7 Ak #%( Content-as-a-service )B4 & $k 3£ Ak #%( Data-as-a-service )
%1% sk B A 00 3k FlARBUE A B K a0 KB B R M L A R AR
BlwBE S ETRTFZATHEIAMETROARSEESEEER > HAR
BILAHWETREEWOEIREBFERRG A CEME R Z R GEHERA X
B ENBEEERAR ERNEALENREXZRERE A RLETEHEE
RAESREHESF > HERENBFER - SAGMILE T G H TG H
B > XESEEANHE > RA SR FHATTRE LA -

3D ZEp AR AT RIAT AR B A ZPH B R0y R oE A 2B R AT B
HEHXBENERRBRN KRB A EORELE S MABFUNERERNLE),
R & EFRALFRH W FLCH R RO BT ER N ERX ARALR
TRERHEEFREFITROZ AT LA BATZIAT BB S EFE H#A 2
RA G HF AT R ERR -

bz b AARBERHGEXBHEE RHZERNELE WS L B A
% R4 %% (mixedcontract ) » PR YN ERBRMNE—EH2 M Migh % T
LR EF > THRERES SH AR EE M8 ( know-how ) g4t » &
ENTHRLUSMERAMER §ATT - HINEHROREGZYEEZAT Bl
DR RAREUFENE—EZBEN  FEFRER -

M ke AT STAT 2B 64 > AT A 5 $A 2 S R BRI PR 3 B4R 0k BT R 6 B B Y 53
36 IE B PR A A9 D HRAR > Mtk B BRI RT A RBLAF Y RTAE R R B

BT B AV AS SRR TS B hudk KM € o S8 Kok — R Bl E PR AN 2 B A By

12 OECD, supra note 189, at 97-98; RUPARELIA, supra note 190, at 11-14.
"> OECD, id, at 68.
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R BHSHFTBEFHRORGHERL S BESOAFRELS > Bitd X3 $
RAEEHRwxEa ™o

By R R BAL BT E R AR R E MR F eI - ASURET —
BNREEABUREH ERFEEEAMIIRFRIOTHAF HALZER
REKREFET I AERRARBNE T SREMEF T EANE FHAFUAR

HEF) 2R sb 2 Rl By 48 > DA JE AT @ e R 0l A PR

"% Diane M. Ring, Exploring the Challenge of Electronic Commerce Taxation through the Experience of

Financial Instruments, 51 TAX. L. REV. 663, 666 (1996).
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¥ —B HHAREER

BHIITRAN SN ZIFRR SR AL BERBZ S BhTHE
B EZ R XTASHREZZ S5 2T HMBAZ T T 0 7R T
N B RIE LS H IR m s S5 o

18 LM 55 AT AR 2000 S-143TAT 8§ EE M OECD MC % 14 4% ( A6
ANE T BB EFMARERE ) GIsAORESHELAEPIMESH AL
A5 S E B P R AR R R B ATAFAE R 146 F | U REBE T T
—FEH AL LT BT RREFIT  BEMBGISBABEELS
BAEFEMIFZ R BAERES 4EE18E | a2 SH Mt 21 53
AT BN A Rk AFRENERZES  URBEA—YE 5 Rt SBA
FoAE BB ARTIRLRN RAFRZES » WL ERZ BHRIEET LB EAH
1 MBBE BB ZB IR EHAEAS EAA—HE S RBRERLHES

(T A0EE  FEM SRR LR B RT3k AR ERNET

9% kg - HiEEEE 31 H 79 -
PO IES o RiHEEE 40 EH 376 -
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B oomn T BABE R AR BRI RE S 1445 % 1R ERI A
6 FAPAAT » SLBPPA3E BARPIAT - # - B K PRIF MR LB 8% B 4R 0
Mo HOINZ T EE o ENPEFTFRAGIS AT RER 1A E 1R 282
PATEF AT P PUT ERH - 54560 - @t 6h AL 560 167 Bhp o 265
BAEE  FHEA BRA-REZA TE - REAREORFEE HEL£H (47
BEH I 45E 1 BELR)  FHREABATEBRABEZ B LS HRES -
RSB LB R R AIEE AR R MBIFZRE > n TE - HE 4 ZUER
BHEHZIE RRR BB RER 14146F | BESBIHEMT  ERNE
O A2 RINATAF B E A RIE MR RIE B4 8 ATIR X FBIF M SRR
Je 2 FE A8 LM B F5 P45 cOECD MC 2 R 86 A LA 5 15 52 % 1B 45 B P45 Ay s e Al

H#% % 1601819 52 F FRBI  BRARLRBEAFHAFERRTIHRVEEZ -

$—8B BEMNEASH/AGFZEAMA

BEAEESHAFE AR PR T AN EHNFERE SR B IRRH
B RERFBREEMM > 3E (Bl ) BHAE - e (Bikk ) BHer
FAAFAERZ EMETRAMAAN > RAFTERNRAEA REZSBELF
5" paRM AR R UN SRR T A & 918 ATE 35 B0 8 A 15
ST AR AR A B B S P IR Z R R38R A A
20 M AM o A #4069 OECDMC % 14 5248 300 575 i3 22

X R FAp R 0 B AEERE P R R M BA O ¥ AR S o 2 B X 3R B R il R 4% S 5

P7 [ BRE 0 H 79-82
P B TS o ATEEE 4 H 376 -
oA o BEE  HHEE TR R IE LS R A 5 . B RERMELA » SE AR
i o £ OECD (2000), Issues Related to Article 14 of the OECD Model Tax Convention, Issues in
International Taxation, No. 7 10, OECD Publishing, Paris, https://doi.org/10.1787/9789264181236-en.
Paragraph 9 of the Commentary to Article 14 of the UN MC.
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B~ ¥ JEB BRI F T IEAF 28 EAE - RAME AR LM S PARFZR
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ENERBAIFREGERERE B FERESHAAERZBEB - X TR
FRNPITRES 845 H 3 R ST RARKS O RS EAH > @x A
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AT EPERBEBENEAZMEA 0 B bR E NN RAR 555 75 8 IR T NME
R e kS ER R KRBy BB AR 8 R AEEA BERNE
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RBABATER KA ELRZY T RESH PASRAEEE AT EA K
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FMIR > BAZGREEEGAGERT FZRABHETBA 3 = FH% - B ats
BARBEFFELEN o  TURRAF » BB EEHORF L FAAFRESSIEE3
BOBHAF ERERHRABAXRZESHEE - $THEA -
ENRBTBCERGFIA Y FIH R BB S A F LR ST IR e

EMEBFRIBRES 8158 3 X BT BHERBRRE R STHER

OV I FE R AT S R RS A T S B B (2006) 0 ( SErhEE RF AR ESSE Bk ) 0 (FsA)
Iy > 1963 H > B 13 »
202 5 FiEEEE 169 0 H 35-37
203 et A RISREE S > ZLER AR T 98 FEFEH|SEES 448 SEHNE BTk 95 AR =
551254 SRR ~ B AR 98 ERE AT 589 SRR .
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— RO ETEBBRNEHFEXRERE AL BIRFETERITAATHRE
¥iTh EMAERE IR K S EAEEE B4 KT RIRAERER
RIS 13 265 2 AN GO ERMBIME RS EABZ AL » ARZRAE 10 2
F 1 AZBMHRE > AL EBBMEAMERE EFBZATR  LEAKABEEZ

L F -

¥R BEAMAHEANSZIES

#—B #HALEPR

LNBKR R ARPTIFREE 8 AKE 6 RXAE - HA AR EAH
TARME ~ B BE R R BRI A T AAE R AT IR Z R B o SRR ATAF R
ERAFTEHE 1B E— S REHNETRABSFCRLMEE UG AEEBERE
RIZHBEA - BAFE B E R B TE R R AME A FFEATZIRE - Bk
WEEAIET  (— ) FHEHROECREMZ A B2 B EH FE

CELBERTMEE o (= ) AERLREMIME I EREFIRMERLE
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Ao e BER T REAE KRR HE BERT KAWL BESRE
SRR Z BMRF PV 4ok SAREHHA  THEB - FP B AERERLGE
A EBEZMHEA c AP REIECIELB Y & Hiir > B2 'y 2K %
REMWTRANEE HERBEZEN LE—MPRZBEENZ A T ALK
BN KB EBEEEE -

fe BRI E AT BB AL PIFZIUT R BTLE E BTN B
PR Z AR H R AR R B PR ROE B 436 452 1 oAl G RARY0 . soh o #
WRHAZZ BB E TR AT AT REME BR - Rw A LB EE LR T A
JodB B AT SEM AR A LR W BGEAME R E R 2 AR RAB R
GBEIFRMHBARTRELZIAE Y AL ALACBRL REHL—RE
PRBp R EARE S oA R E R ZHER S ERED B2 it
AT AR s R R PR TR B BRI R IR A o BN RORATAFIR
RRAE TS | BRETHEAHASEARBENZ BV TARE 224 F
ERBRMASERABETEERERNE 445 18R I RN BB EENT L8
Bl o 25EARATEHZEAURLT R EMABNE I ML A0 AN EX
RRBFRERBIEE - AT UM BHEA £ E A I HAZE - MR 5 AR
#l o

{EABFLIH /& R - OECD MC % 12 45 % 2 SRR » RAKATHEZAE A 21545
B AR R Bl KA R E M (AR THR ) AT LA - BB %

HREYHE O BFRIIEE ARAMIE  HERIHELERN TN

210 A% g o RUFREE 31 EH 87 -
MUBEEE (2004) » (CETERRFAERE > FREEEREG ) o VURR > H 32-33 0 =L R -
22 (2011) 0 (CEEMERSE) - TR 0 B 167-171 2L T -
25 EFTEE > H 166-167 ~ 174 ¢
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A RE A ERZEH " MOKAEBEFLAERT AT BT M
HRHA AR 2 B R AT RN @A RMR - £ 1977 FRRA
OECD MC % 12 455 2 B E M RU T ¥ - B ERA LM B XM EA KA 1ER
Mo PR ZARE R AEA A (ISR REE R UN MC % 12143 78
F) oo REZBEEY - OECD B F# % B ¢ ( Committee on Fiscal Affairs )

AHRMB N B E W B R 2 AR A Sk A AT R 4R E - R R AT
Fzis > BmEREIE  BHEIMPORERHEIERREER#EE OECD

MC % 12 %% 2 SEMI% - 24k H =167 2 OECD MC % 7 2 % A1 M g™ -

F—8 BEMEAHANLSZEA KA

BRAEHET KEH B RIS &AL H TR BEAHBEAEAFEN S X
FUH - £ F B BN EA 00 BRI - 35| A8 ¥ AU S A & AT AR - S R R
MRy F3R o M E Lagtadl » BHOBRRFTURIABLERRZREA
( Internal Revenue Service - f§#% IRS ) A& OECD #7 & B 3k B2 224 F 35 6031 3h
&By o AR A R JEE T B X ATAT MR AR 6y 3R AR o

TR E FNER N REFSIHRETRILUAREN T E 0
BG | APAFAR A RAESEFHARA M F R BRI R EEMA
W BESELHNEEAHAEA SO RBMRIZLERABE - ATH B EARF
(‘activeincome ) » fe FIRMLEIER A B H XM AATIR - R 2 RRMKE R

AR - 22T EAUBR R @A RRIGIRA ¢ 2R M H7 B A 4% A7 43 ( passive

1% OECD MC Article 12(2): The term “royalties” as used in this Article means payments of any kind
received as a consideration for the use of, or the right to use, any copyright of literary, artistic or
scientific work including cinematograph films, any patent, trade mark, design or model, plan, secret
formula or process or for information concerning industrial, commercial or scientific experience.

13 Paragraph 8 of the Commentary to Article 12 of the OECD MC.

216 paragraph 9 of the Commentary to Article 12 of the OECD MC.
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income )+ @35 M A4 RIRHA] % HIR— B 4 bb ey 4o 43 A ( withholding tax ) -
HAERTEARZZOARDERH R YL R BFEER 2R R BAE( H5
REMAR ) AHETEREEZCFTAENANERLEROLEMT @
TRE — R A R R e bz b B RA S @ 0 B EFEG AT R AR B
&P FRRAME > ST ERER ARG NI B AR H Ao 1F B3R
FERMMA L SRR R AR AT A AR ARE BT AL A3t
BRI UMM ABABEAEL R ERNRI 845 - R A ERRT @ HBH
BAL MR E A G R BRI R R R B RRF R AR AT RS
179 8% 50 1R B 4 RORMBF M M AT 0 e AR B R E A IR A B HaaR
£ AT S B EAD AR E AL R BT BRI A o

IRS 4B HRBUHXHREFIRLNTEZE, AmERA > A& : (1) #
Ve # #5 3% a transfer of a copyrightright )~ ( 2 )% #8445 #( a transfer of a copyrighted
article )~( 3 )k B2 B4 - 15 2 6y 25 7% 32 42( the provision of services for the development
or modification of a computer program ) » & (4 ) BB RS2 X Hoalr oy EPI 402k
#4324t ( the provision of know-how relating to computer programming techniques )
oAV BREGRAMACHEN I D MBS EENBBZA ARG
ReAtFo B P ok BT R AR 2 R

IRS %% A A EHIBLMBIFOMA 05 0 (1) A Y TR X - AT A

& & % ## ( the right to make copies of computer program for distribution to the public ) »

2 REENE BRI E R I EE BTSRRI EE > R B REAR
"B SISERERRE | PRSI E 2 WINER R E R E M) 2 R AR A R

B E 7 Z IO

¥ Gary D. Sprague & Robin A. Chesler, Characterization of Computer Software Revenue in
International Transactions, 74 TAXES 1144, 1144 (1996).

Y Id. at 1145.

2% Gary D. Sprague, Robin A. Chesler & Rachel Hersey, The Final Software Revenue Characterization
Regulations, 28, 2 TAX MGMT. INT'L. J. 59, 60 (1999).
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(2) BERZAHZ G ERAR R A A2 474 W oy 5 # ( the right to prepare
derivative computer programs based upon a copyrighted computer program ) ~ ( 3 ) #t
& Az Xy 2B 4 ( the right to publicly perform a computer program ) » (4 )
HEmAZ X ey R~ ( the right to publicly display a computer program ) » B R
1 R A E (de minimis ) A0 > T MR E RGBT RZ > hEHME
RN EREAAFEARE ¥ REMEEIHNSIREEANKERE
¥eHk (site license ) » ) JF 4k FLAF RS SMEIE 48 T B A 2 R NE B AT
RHRAES R E AL BT > doiR 52 X a9 R 4545 ( source code ) Fv B #9425
( objectcode ) F B F » 124 H A5 E tm B 09 44 3R I SEAT LN BT DUE X FE 48 A H e
TR EAF VBN R P H R G HA BBEAI HABE Y MR ZE ( deminimis )
BREEEMGERAN RS EZBMMAENE T B G HEXGER Btk
Mk EHZR G HRAEB N E MR -

N EER A8 IRS i —F BT 2 E G #4838 | (all substantial rights
test) B R 5 4B EAFHME F (sales ) St F1EH a4 (licenses ) - R
HHROREMABMBER S TREXHGH BT E A KRB FIZM R
AT HEMA NS AR HEFRGRE & RZ - 5 RER 2T E AN
o BB IR o 5 BRI T ERAGBE  THAT 0 (1) R
MAF L A e 338~ (2) RFVEFFAERGBMR S (3) RIREEFETHE
TEGAGEAZMA > RFH (4) RZAZFMTIEHE G TEABAEGFRIENR

o dboh o AT HAEA R (1) BAEEHR B a9 BbE ~ (2) 1A &4

22! Sprague & Chesler, supra note 218, at 1153-54.
22 Regs. §1.861-18(h), Ex. 18.
2 Sprague et al., supra note 220, at 68.
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BEMHEA - AR (3) HEEAEB WA - F BN H A 0 A
(LAHNRIAZHIICH ) RFCapw™ -

HFEVEmea sk - BT A5 F0 & 3£ | ( benefits and burdens test ) & 4
XY GBHANZE K RAEAN R E - R RAR S 2HFE R KI5
el o) X B WAL BIAF T EAEMATAHE R A A @45 o ol 4o 23R A SIS
B R — ARG AR A BTRE R B L A A B R AR A SR R
(%okBER ) AR HEBHAMZAET T RZ  BAE R4 A B F I 38
BAGE IR THEAMNEUABIFREZ T ME A RKIRAZ R ZHE—
FTHEER ARERKERA M ER QLIS ZA W F I EEBTA R P
BRRFS - A2 TR 4L B A IR A - RIMZ S MR T ARAIMZ B &
27,

EHRHN SRR RE R EENHRNEAREBER R EEHERIN R
RAFRE R EREAEMG L RAAHEXATE RS AHRLERY
BT BARE R AR A A e A A - 2 BB A AR MAR B £
AEZERH 2GR Z R AR o T L DA AR E
Pl o IRS 31 & &7 » S AR AEE T H X G 69 LR @K E Ak Ly g™ -

B HNEBREARLCBE X FHES] - IRSALRENZH2HHFE
B 35K 5 e LB 8RBT A 1 0 SRR A X 5 Ty e —
PTEAT AR KRR R G T 2 Ml ke T B m ke e RSk & BB

A 55 R G BB F AR AR A > T A AT BT BB | AE

224 Id.
2 1d. at 70.
2% Regs. §1.861-18(h), Ex. 3.
27 Regs. §1.861-18(h), Ex. 13.
28 Regs. §1.861-18(g)(1).
2 Regs. §1.861-18(d).
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RUMHER S BB ER I AERE ARG R T A SHZRME . MIEZ M
#3 o BRI TATE EP R R L BABL T4 (1) 2%%E

ML BTSRRI (2) LB MLBEUEREYF X AR (3 )ZE

Nl

ML BRESLSERMBRETHEAES -

®

OECD 12 1992 3% & #f k2 32 #2 4% i 894k 2{ The Tax Treatment of Software )
RIS hon A" oAl BT 2RBAZAE | o P R HA
2HEBATRHBY  Eoh T BREXBUFGHARTEARE EEA 5 (the
acquisition of the software for the personal or business use of the purchaser ) % & " #%
B2 B4 AT E Leg A XA A | ( the acquisition of the software for commercial
development or exploitation ) » ATHFAME L F AN BRI E T > MBE/FHY
B R > ZUESF M OECDMC % 7 #5698 £ 418 > KA S 13156812
RGP AR R 5 X B B ENBIFAF A A (exploit )% 2 B4 E ey A
B 46 JE 57 48 % OECD MC % 12 5 a9 HE 41 & p7 432" -

@7 OECDMC % 12 4% 3 2 AEHA & 2 % & A B RAEAT UL ~ Hdir At
FOZAEMH(QEERR ) AR A AR G IBA HEBERY
KPR RAAMIE  BERF P LR A INAE A KA E A > BRI
B> Bk BHROESH X LBEHGERT T ERA | (use) A B ey R4 MAFE -
EAHERMAREZBBET WHEABGBEXFFHEIFAEMAEGT L LB
GG AAER > BT EAEE R B AR AT AR RZ o £ R RAE

ToHEEMEMRGERARN AAREBOIFAAER | MERGHEL

2% Regs. §1.861-18(¢).

1 OECD (2015), “R(10). The tax treatment of software”, in Model Tax Convention on Income and on
Capital 2004 (Full Version) 1, 12, OECD Publishing, Paris,
http://dx.doi.org/10.1787/9789264239081-103-en.
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#5387 OECD A4 §o R348 7%+ i B & OECD A4 6k 318 9 i 4 & e
HET (letting ) 4 RAZM 2 AL A ERZAF S AEFTABTZEAMNTE
BATH b X PR » B R G RAETIS X 693F+T - M4 R e B # OECD MC # 12
P AR Z AR A £ o

B30 HE A 2 A5 W MR AR A WA A TR N IR LA BRI BT R A
BB A T BT SRAR AR A 2 AT A HER - M 9F OECDMC % 12 fA A1) & P

B2 AR LB -

$=8 & AXAL#E

HNTHBRBEERRE R IRSREGREBER G A" 2HEHLE
" T BHRE R T B s w KA B A E A
BEEEENBBZHNES ETKRBYR G T XA E B IRIFE A
R RAHAAMEFNIMER A ZERSEAZENHRE S REZOR
Bof b, Bir—F " DIRFTEHARRK  FRAATERN T GHA S
ho HEFE A Z BF ]~ IR SLE A F R BIRA] - RF H AR A R E B R B
Wi REREFNAOBESBEAE B ZFHEBEBE ) AEEHZ
HEREEH M 2B TG Al Al a AR | RZEDE
BARXEBRIFEENAERAS O GF0 B WwHNEEHEIER —CTHIER
B BATRE IR RP RS Sk REF B E 1 B EEMBRE S AZEMZE & &
E1Edhz g - OECD RIR M KB HAE S AT oAl 288 Aol 2344

2B AIEURHBHES T GRARTBAREEER AT GAH X LH

2 Paragraph 17.1-17.4 of the Commentary to Article 12 of the OECD MC.
>33 Paragraph 1 of the Commentary to Article 12 of the OECD MC.
% OECD, supra note 231, at R(10)-12.
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BEARA R ERT B EFERMER AT kE AT HA AT ZERMRE
BAE BN CHERE R 2IMEA > R G B o) AL BT A8 B AR B IR AE A
Z A > BLIEREF /AT > MmERR S ER R ER S AT o

%+ IRS #v OECD #4652 £ 3| R K - £+ IRS LAk 2 BUIF44 B3 K
FRANIMER & B EFRAS B R ZEDFBZARE - BpTHRE# OECD 2L
RHBABETASERIARELHEFRZE S - 12 IRS AR B a9
HEET X G EZRNAZHEBEARENSEFMSG > Blay EFHEZ
BE Sy ZHEMxE R wREAHZMAE BB OECD AT
KA BRI B HARGZ AR AR MAZ BRI A S RLE— B
& 5 B0 R4 Jo fo] F BT T B AR R 23 AL M0 A AEAZR R S IRS X RS ERE A L

%

8

R F ARG RAE

BEAMAMEA 2 RERBR KO AEEA L AT LB ER IRS AT
AU REEE L PERATHE X5 AIRBI XA+ £ 2 B 89 (essential consideration for the
payment ) > B FRELHMAMR® HAEFHRLIHEHES AL ENHELAA
2T RS BEENIHBRTEGNIMERZ" M ERELT
% # AT OECD # T {5 A | 89 IRAEALFE » AP RIE S 815 % 6 RAKIRF

PBRERRAE T ES | AAERBETRAER RGN T GAREAAZB ek

b=t}

g BT RITEMARR FEEBR s ABRAMAER ST EFHEE
BB ARA SRR EERIA - SN EEB BT #] S50 & 4R
RIETABRAMER I EME R > RARATERES S 456F S #mE
Frid 2 SRR § o BB RE R OB T 7 ok 3 B P EU AT 2 3R B 2 A A
&0 RSB ARFS Z AR B 3o AT X 2 33 0 BB AZE LB N SR AF 0 % 28

BEFEFLRERE EAHE > Al EER o B4R -
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BB E R RIARA AR - AT B FE IR AE R B PTRAT AR B AT E A a9 A
o REARNEFMAEE EMMEGHMALNOMER HHF > I ERE ZEhA
GREAZMERF REABCASEMNBZITR? G4 £ BRIESF L RE
PRATRLIA B R A R L B £ AU MM A & KA R SR Ml A EaE ks
% MR > 2 LMW R R - OECDMC % 7 4% 4 BASURE : T £4H 4
P H AR BT ILZ AT R B o R AR IR R B B AR (42 0 B A
H)REZHE T Hm o A EZREATREAN BT EFEAEA - R
R OECDMC % 12 4% 3 B2 AR : " THANLHIB/HAANA— HABRZEE
o AT BB EFLTE BB BT AN T RMAEE A A S A S
BB ZAEF) R E IR RMARA T RERAAGSE | HXAE > ME
WAE T BEAB)ZRE -7 RNBBE MBS ERREA L B
BRI TSR T TR AELER 2 EAE M IERA 2 RBAR I
SMER BT BBERRMEEE WA CNAXE _FEZHF B H o &
FEHU - ZAARAZHAR OB FAMAER T BEMB A REROIEE LA
# ( economic ownership ) 578 7 3% ¥ AT - TR B A AT ARALA A - Rk
HHNIHAZ ) F A E RN E Lo ¥ ( separate enterprise ) FR/F ETRZ A A M » &
AR BEEE( Bl A TEHRARREARGAERZIMEA L F LR

GIABBIYF E B2 BEAT ARAN S BRARAYEZ AL )P L5 L 0E R

33 “Where profits include items of income which are dealt with separately in other Articles of this
Convention, then the provisions of those Articles shall not be affected by the provisions of this
Article.”

2% “The provisions of paragraph 1 shall not apply if the beneficial owner of the royalties, being a resident
of a Contracting State, carries on business in the other Contracting State in which the royalties arise
through a permanent establishment situated therein and the right or property in respect of which the
royalties are paid is effectively connected with such permanent establishment. In such case the
provisions of Article 7 shall apply.”

BTG ERTA RS A LT - B SRR BB LA A AN o BESN o BIEE
BILENEHAL (ATAFE]) - AR A ERTARE T RERR B I B3 - IR S -

¥ Paragraph 21.1 of the Commentary to Article 12 of the OECD MC.
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2 G UBRMA I T AR Z B > /FAEA £HILR S EFH2 AT
£

ARAXNAEE -8 F B RAXRA B EANHIER R GHE ¥
TAHZAE REXBMREBTAZMN TRABHFELE RS E/TAMBRZAT
oMU SR FEUBBUMAL B &) - BB EIG LM M2 T E) AT R
ZHRE o PPESFIRA S EANH  XREMFEELE X NERFEBIEATT ThAH
SEIRE  FTRERSHRE  EETARLZBRE (e akFE )L HE R
FEMAN > RHERIANGFEITHZNBRLET RRITAHARAGHEA L EITAZ
& R RAT AR BRI RIATERZATIFE TR B 45 T e PR AFFA A (4o A
BAAE ) B BA R MG R Ao B EY AL TY  EmBA S £4
e e — IR KA EZBHFE T e EE B AZ W T AN
I A BN > JEIE A PTAF AR F 8 455 4 ARA OECDMC % 11 f4x
RE R ZRUKBREMEARGERNEZ I rcsaF s AIRAEHS £
HORBHEE - EENFEATREIHAFEZ /AT EERBERTREY AL
B4 #SibhSEFM > EmBEAAERES 84455 9 kA& OECD MC % 7 %
ZHE R EFERELRBII FTHRREAZSHFEX LT N R G 4E @M H AT
AZEMEENEERRE > RmBEHEREFEEMBREHEFEX T ETA EHF
BAB A G EATAF A AL A 8 £ AH - M H b e) 5 B A 5 B 3Rk
BZATAHRTE CEEREFNFEZI L ETA

g ETHZRERAEA2BILBEEFEZ R - FM8E OECD MC #

12 5% 3 B FRAMKERT EMBAE AT EFBRMIACA AR - BRI

20 ESRFTS SERIAE R E M - T AR N R R R B ISR (2017) > CGRAEFIS 2 FRK
EEERE) 0 H 112-127 > BILEEARENAHERNIFERTRE 1w S » 2800 [RE A S i g
AL RERENE > TR EAHREN (AL SR R R 7 A ££i121§§£f
PR EHSA A > SRR -
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R o B RE A5 OECDMC % 12 15 % 3 38 2 Ak Rk B AF BUK AR T 47
koo T FBEXMBEE AT REZOEFTEEET WS ABRES
RESRART AR EAEGRRRE o MIFAEET R T EHHLR -
EPiT A &L A S EABI AR S EAHIRMALT - U AXRE 0 B
H 3 OECD & Wi iF AP A AL R EEMREBEFRL > ¥
AR T AR AHA 23 M7 X (1R OECD M4 S AR EEER ) KIS
¥A SRR BRI (R A B BEMRA > RA AR TSR & RRR
) ZATRIVER S R - Bk BiE—FSHER > REMFRTAEME LT@is
BEAEMT G REREEABZRBRE > WRAREMFEREE LMARR
PRA e MAERLERRARLERE EAHIRALR PEL THELGESE
fa] o

FERSREE T » F3ARARAR B JE 2 RORIE S AR 4 B0 3R A4 09 AT R A5
Fs ERGR o I 2B RA A S EABEZ R o R BT ST - A
e A B £ MR A FEREERRMZ ERITALT THR AL
BREANZ B BEIMRFEEZ S (TATE - RS LR : (1) %
FEEZEZBITAHAMERTETEX RN AmAFRaA d#A o882 £HH-
(2 )emafiih e RIET & EF MR MEiEA OECDMC % 7 52 M.56(3)
4 OECD MC # 7 #5898 T - B (A MR LB EWFER » R A LERRE
B F AR > 2 d RORMIEAR o AT - OECD MC # 12 14 % 3 JAZ#L56
RlegBE " BRER | KA RTHA S WAL A S A 2B AR E B W R
PSR AR S EA R BRZAL > RO N TER T MmAETE Bk

WP 2 EE R A RIRIT R E AT KGR -
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R L e B BARRK OECD A AZAIT - TRBFHERLER
EAREEERRORE > AW 5 RARIE BB AT RA 2R R BB H MR F o
MBE - AIGFTARR AR - ¥ T2 N FRBEEZERBNLTETAZIER A
B AR PIAE - R E D E N R IRE T B w ko kAg BT AR A NIEN IR A
BETHZAER B RHAKYE OECD 5 1214 % 3 B AEM K » B ¥k
Z AR MR E EFERBAR > RFERRARAILAE - BB S AT A LGS
SIS EFHE e T HARA LT EFERERAL L HE AN FIRBEME FX
Mtk MM RRMATERMMZER S RZ > 5 ©ENRIRIE R B 7 3%k
# o R3IE OECD MC % 12 455 3 XM E » JE44F OECD MC % 1244 % 1 382
MAE > BEERM - S RIFEAX LM ;v OECDMC ¥ 12145 3 BAFH
BEGEOBMEN AL T RAETRME B (1) A2 KEIE S EH
Mo Emaia R A SRRAR - (2) #ALCREETAIZENELA S
E£AH - MAK N E £ OECD MAHAHMIT » BEH1EME - £ OECD
FLE FE AR HE A 0 SRR 2B - 4 R BAEMATAE » Bt R A (1)
BRAFEN(2)  MEeELBERBEROGER - K Z8A 02 RBFAFRER
HoFEwaRHE  MEeBRAAESITS

Bk BREAFREHNE EFEZRM  RBEAFRES S H5E 9K A
JEdo % BORTEE A B RIRBCE RMRAMEAZE > MmAT mNEE  ZMERRRR
Ttk A o £ RBERER TSRS B XS 5 P EEHas
ZARF) e pem o R TAREE LK FAMAE I AR 2B AL EABEZAZRE B
B KK - B ANBRBEHIIFF BB T IE K4 OECD SERZHE - #
HEA] & S A% B M T AT 2SR B 7RI E M WA RRMAR G — K e dm

BMFE > AL REMIFRBRAEBERE A LRBRARGER P £ L RE N
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BARAE - B ZEAEN (1) RIAFREANAHA L FIRMT H TR ERUE,
MEG 2AHFERN(2) AAFRAASEAMN  XBEREH &S Bk

B EAEIRA - B LT B AR FAT A AR R A A & AR AL S SAPTH

HAFARHAN KRB AR LR EZ AM AR R EBE AR E 4
BN (2)  BPNERN ARG TR FAEHE ETAZITRE  ARER
ERMAT#HAEG( 2D AFREFEEXT VRSN EFENRBAENLERFA
FAAA 2 TRET AR AFEREZ AL B (2) 240
FEPEBUR - w5 N T RBR R AT AR £ R - BEb4LeR -

ASUHN S EA BB PR ED IR RAHA LML S EFMZ A

AR BIFLUTRE— 23

0 EEEE o H 122 -
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B — BXAHRHANEZHSRER

B ERE

MR Z)

=24 = o
R gfiﬁ SIS
o~

EE7) EE?) ={ERE ={ERE

== HE == 1rE

F=ZF Mm: FHEAFAHANSZIES

BT AT A & B o BB F R AR B R BT IR T A RFRM

E P48 ( know-how ) 2 Pl JE 3% ko477 & 1 64 P RE - e AT X 4% 69 575 7T A6

(5.

HRHEXEEEBR T TR BRET B2l EROAE  BA LR
RAELARBEF R EMEAMASAFZRGRR - LB IRS BB THAT
R KR - 23 OECD AR A » BRI @ ErcoBaura
AuRAhRBHLE  hETE EEARRERRD T 2SI L REARED

Pleg iy (32 R R AREREREN ) BA RN EP 4034 0B B N &5
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8 R H > BUb T RAEAE R B BRI DA E b o SR & i Bl B R 8y So sl Bp 7T 45 4o
o ERBATFRE LR THLL AR ES 8 15% 6 RIMEN K - BE -
By #7% B ( Australian Tax Office ) Z #150 » F P 43RBT 5 R Z B P T

=EmmA: (1) AHAREEASE RGN T ARTHAE - RS 4
BMHEAMT B EPEENR ABBERZATE - A BRE—EHRE - (2)
AT H G R P AR BT IR T B P > B P BATH A B F A B RS
BB TAHT B R R RS2 A o (3) AT R B P sk i
TR LR EHBLEES  BPBATHE AL AR M H1F AL B B 1E A %
Fo BN RABERREEBETE =0 B H5E 048 5 A 2 E 6 i R B
BEFRNGHAY BT HRRTREEMERFTNARZOYENEM
oo MRbZ I ATHEZXET BT B EET & AREBRA 94 8l 4ok
& H AR FARRERRGEL R EXRYEAFRAERGEBR R

BhHF R TR AL EFREIGER LB

% =30 #AABAEFER X

ABM ORI SGHRF AL 2 EAUE SHAF AR X HHERE £
AEHMERTROBERXF BEFBZATNF» AT - §XBRAHF

SRR TR R A AR 2 B AR

! OECD, Tax Treaty Characterization Issues Arising from E-commerce: Report to Working Party No. 1
of the OECD Commiittee on Fiscal Affairs 7 (Feb. 1,2001),
http://www.oecd.org/tax/consumption/1923396.pdf.

*2 Id. at 8-9.
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¥ —2 & FREE SRS

R AP e s ERAREROEEBE  HEEXTEKLERER
RS BRATARBE IR G AR GENGEANE L W BEREEERE
oo AR B EXT MBEFES BY AR ENEEREET
RHEEET X ERXEZRARR EAHGRIELEEE EHBHS B WEY

REXZEEHASL HEFXLTHEIASLEHE BEENBRZI L E4H L&

‘W

RZERXHFROGER BB L wE BERBEELRTRITTFET TLEF
TR S AR EF A0 TREHEHTHRAVEEL - ERET
B A ARG TS ARTR 5 AR SR RE N A SR Z
BEAEZEER R AT XA RERZNIHSE BEZEEXHBHNGRAR
HuLaFER RERXE—SHHELHNA > ME BN E EFH R AMA
o R RETRBEAG EXBBERHENEL REFLZBNGAAT
RIEF A > QBT ZHHME B F SRR 8 £ AUH R 5 A 8 BT
FTHRBEGARANHELZAAR wERAEYRRBERREY mESERMZ
AR o SBBF o FARHE ARG X IRBH R JE TR A £

B PEE T H AL AL & b AT IR AR B BT ho RS o o AR RHT IR AR Y
FH > RARBFEAARRGWBEAT  £—REATERFEHEFER  MRK
Wik —FZHEAA > RmEHNH B B AR RE R B AR
RATAFA R LG RB S EAIE T AH RN o R & i I BEBER
B—RAZ #HE - BARENACHREL MAKRBIAER  BRIF— T4
BBACNE > koMM FRER BARAGERFZILY M@ AR

J& B W5 B PR A L 3R AL B 2 A -
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BB FTRBREE e REAEZZRH B ERXHEN(EH
ERRAAEBHE ) RS R (AR RERTTEE ) B R B EAmTRE
Z $1B » R4 OECD B 1998 438 K 3 &34 Bp 48~ R 4 1 5 T 9 4% M 2447 F
stk B R o T s B AG T S e 45 R A R TR do 4 — AR AR kA — &
RBEER  RERHBAOMERNEEL O FLB IR LB E R Y EPITH
B ey P - B EEMASEE LT o & IRB 6005 A AR R R A — I R A
R R RS EZ M2 GEELMER PR EEME & - 0k
RAEAMEIFZEENBE AN ARBAMERZ G AT RAREGHT £SHE
ERZAEMRBHEROREREEFEEHE S oRLAS LN BoruwE
B, B TR, o

oo AT S EEE LA EE L AREE NAEER EBY T £ R
o RRW LB EHEHEL2 TR RFEANES ERER B LR
HEATEBLRRLEELEE LT T IIM &M - LB ERK - RhAHE S
WA B R A RARAKR— T HEL ZRER AAINE

ERBA R MR EAH

=& BRARAE RN FHRI

J& A #2 X3t % ( application hosting ) 2 4835 % 77 ( website hosting ) AR F5 1445 %
HEARBFAREHBAEEZN  BERZHFREE KB EARZARE L@ EA
HAAEMIEIE AR BEFHFOEN HEBRA A FHEEFRER O EEFE

F-BNERLELAATR A CERMBEEHOAMEREMEE > M dE

2 OECD Committee on Fiscal Affairs, Electronic Commerce: Taxation Framework Conditions 4 (Oct.
8, 1998), https://www.oecd.org/tax/consumption/1923256.pdf.
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WEZAEEAT LA AR R E B M T SEER L AR
SRS N AT T A3 A BT o R ) 64 4 B R AR o B LA AR 7 R AT 2 R
TEA N2 PR MIER B MBS T RS £ A0 EE M
WAL R % AL -

1% 2 A5 AR 35 B P 4 R AR AR R RS GE TR RAS  H E R A AT IR TR A2
REVEHAZ A - 3582 KL AP FR S E A0 & 5 1R A BP AR5 8 FA A2 KR
#HEE ( application service provider, ASP ) o ybBF - 4 & & A A 45 I8 A 42 X
Z ke T AP IR AR KR T 2B w0 FREBABENE B LA Z
A Y Al EAT R L BUF R 2 AR ) - BN E A B A IR A S
ZIRH TR TR M E R AT RAR G G AL S BB T RS 8L
BEEFNH Comdl i wHEXERTREMEXZATHAIRBTY AL
B bRk E AR A2 X ZARFS - R SL AT X AT 2 BB R A R T 2 SRS AT i
AL AR T 22 EAIM - @ % — O @ - R A2 XRF IR 7 A BT E AR A (4o
EAAXMES )M A2 HE MIELX S B oA ERZH ¥ LA

Ao B LB A 2T BARERE AL T BRILAEEFH -

£ = HFEEHBK

BHEM R B ERREE, BB FEM  EEPFUABRAER Y &
% BREBFEZE R R UEAT B AT R A2 X3EE RS F R R4 E
BB AT ZIRBE RS £ AR H - S HBE ARG LIFRBEEPL
BaTHABRRNZ AR MAEIREEETHNE HEPHF BIFACTHE

ZEM ARAREIGEAZ T ZBEANHETHEZLF ki Bkt

2 1d. at 12-13, 23.
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AZERBENSHAE: PARLEHR GV ETHILLG ERGFRMHLZ
BT BPAHZIBBE BN BB BARS o KM AT £ FH AT R &S o g

BHEEFM A=k 48R LE &R 2R BIEIE T GB N R & TH R
W HAE (rawdata ) o K488 M R FE 6Y 518 A 34 (high-value data ) 3t RF 4

14 A2 H B <

¥k & ERWRK

8RB IRAL T X T AE A A B4R b oy BATHE BB~ SUEHER B - &
A AL EEBENERIS (T FIHM4  ANEHR ) AREE XKl 2%
R XER  ZE EeIE3]  RARBEZHRE - REMNELTEL L6 E £
Bodoagst kg EERBRELNFEER EAARIAMFEEENRES P
Z B RMAL BRSBTS ARE EAE - RIFRMZE ARG A E F
MBI R ROBEME SR ESZ W BRBEFREZRABIN ML EH - R

BB ATEE o A T AR AR A £ -

$hR% BRFEE

AP 24sE @M B S RA G Fameh A A B T ko B SR %A

4 & 33k R A AEBE4E 4o Facebook  Twitter % /8 2 o i3k 7 384 K IR T A & 48
WREH BATAIE BN TARABFAMGEZREFNE EE2RAHB B EEHERS
EAEHA - AT EBAFFI BRI T » RFRFFZINME T - AR EH#
Flo BB HELBRAR - BbBIVEH ATEAF 2 IREHIE 57 B A 4 - B

B AT FAHE AR A M EAERA > IR AIMEH A S ATIRAT X

5 1d. at 27.
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R R E B AR B A R A AR E X G AT ABEEZE
BAT AT SRS S EAMI T - 5 —F @ % R M 2AEEMN & T
FEEE BRAFIBHRAS B EEEMBUTZE BB AT RS & A -

FEJB 5 R PiAd b E 2 8 £ A1H -
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$wmTE FEAHBERRAEZBRA
F—8 BEAHZIRRAL
¥—9R REEZRZ
F—R ARAREIRZ

S EAEZ RORME  BBEAERES SKE 9 RRE > £ T ERBEE
PGB TTH - Bk bl BAE X2 B8 AT ERE BRI - £ KB
T @B RS ENERRIEZRRAZE - MEEZNE > R AT F —HAZ
Wk BHHFLETA KAKREZGEIAE REXAERBRENKELS £TA

B g Bz B AT 0 BB BB RIRATAT -

B RRAIFRERUZRE

XERBRPAAFBEFRAG 102 F 1 BRE > E—FHEEAE" A ¥ ERBER
PEETH - BB BRAS (2B BESHNFEETERBENKFR
AETEBBEXRETA( LSS E RMRARESH ) MERZEEME  Ld g

BLNBEAREREAMBEFRRARALTHERE EITATENEEAHZH
BB Ao AT - R BT o RS RFZBRT > TR &80 1A FRMZ
RERRE ALRAZENZBRFALE L HFHMGEETA N ERGERY
RAFE N R GH > TR EEFE B ¥ ERBRRATE - EFEEHR

REEEH 3B 2 ) R BEITARASWAEIIEITR T RZI » HALE

MO ARSI E R A 10 B 3 THE 2 4] DB T RS E P ER BB MET KSR 0 B
ERTIMERZ—%& > SMBIEFIESEFTUCE . S E N T2 REARFTS © (—) FEPERE
RN E SRS ERAEA - (2) ETERBRENGE %ﬁ@k (EERpvEATES

% (=) BT ERRSENFEEE RS - ERSBHEZIHER -
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HNEETEESAREEREIAN RFERAEEZGAREEREIA BELRE
o B RRIEZIBEF - AR Z S AR IS P ¥ R B RIRATT

B R ES — 6 F AN S EAEE R 2R T ST 40 BB A
Z RRAIFRERA  MBRARRXZ M Hh S A EZ 4 £EHF LS
B EAT A BT ZREN IS - BB S H T RES ¥R 0924 LR KRR
FORPTAFRER A 0 B - BAFE DR S BB E4T A T IR Z AR b JE
ho B BATBUE IR A X R AL R A RBREEAH RMALE S EHOR
¥BLBBZERE  BBRSEAM LREF 4 BE 6 HZIMAL - SRS
FEARIIRBETHZITA wBERNEERESERB XL EITAL  BRAT
BREE S I RAMELMMIMRTARZ » TR —88 o B b8 LBp
CEEBHFERFIRBEAEITHBRET A REFERRAFFRTRANZ LA
JEJB 55 75 PRAT 3638 PR 45 AT AR B 2 RORILEE 5 MR IR AT BUE R AR X
FRAPAT KB % AV Z R ) o & BA » hu kAR RAR BB BRATRE » A SR IR Aty %
(A BHRR TR R PRE—HEZEHNFERBSH IR BER
fkli °

RS 55 AT 0 AORMEMEL - FTAFRUE S 8 158 3 BM A AT ERBEBEAR
5T Z 3B A T E R B RORATAF > BT SRR 1E AR T ST RIR
W ARE o BIRIRAAIFRERAE 425 | BZHE > AIAFHES SI15F 3 2
PrAgT P ERBEENRESHZRE | NEHFEERT S M —RAESH
PREATZ BN © (— ) REFH2ATA > 2WEENEBTAETRE - (=) 445
BZATh  BRENETREETBTREREL - ( Z ) REFH 24748 55
AT AL BN EEZBAREHFEX LSRRGS T RRA © XA3E' /A

BHZENEEZBAAREFN FELLHBRBBIET TR |0 HEIEF IBZRE
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Bde BRAEM - AN BPI AR B E R R 2R L5 H B R ARG RM
BRI EZARAT ZMME AR BATERARZHEER - £ - KEF 3 &
R B SR SN R S B AR BN B XX BARE A FERME R A AN
B PY Sk R AL F B RS TT AR H o R AT BT IR TR B & B AR AT
1% B AR RER M T BHREN  RABIRET SHEAK  RAI 24
LB M L OECD & UN B & 5 R 8 L5 B R4t b Af AR 3 0 AR E R
Bl #EpEEEERRGRLY

Sboh o Bp Ak AR AR B B 2 AT B 23 B SNEAT R 0 BY A R MR S F 4k A
WAL KBS  RIBERBRATFRERANE 4 BH 4 BZRET . HAKS
EREBENEERLEELEGHRAELEREA  REARFTEARL LG REL ERE
A ARG A RARFEAK S BB AR B ER > ABRITZIRBIIER P #
BB SRRATAT o Bl AR Mo AR PRAT BLIK PG 77 09 5 B 32 B 30 JR B Sb » 38 o RAFH Bl %
EGPREEREASHZBIRE A BHREZATAHRC DI ST
B IMTRABHNRABEARTABAREEHAEEREAZLE? B 5HRE
Ho AR BN H IR ARARAT R JE L F o B A 09 AR B TR BP B AR R A IR N WA S
BRI IA R T RN BN Rt BN R 2RA S HREATH AR EARR
BN ARKRTHRAE FEMESAEHZIRE - E—THREZRENELRE B HFE
FBE N FRARABIUT AL B GEA E R B RE S LURBEIRN
R RRATAT © SR BB R T RIRATAFR R A & H] F E RS

B e IRBH TR SRS AR WAL BN T RREN L B HE

TR > TR 165 0 B 238-239 -

M AEFrSRE R 4 BEEE 4 18 TS IEIR ISR T o SR REEINETT K5
B BER TSR 2 —% » JNEVE FIE SIS~ S JE S 2 R AR S - (—) £
2 R B PO ] G SEIB T R R E R EE A - (D) EPEREEAA S SR A HERAHE
TEER o (=) ETERBENEE T EEGHT - (HRSB RIS IEER - |
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B4 RAKER R BN F IR R R R B SA BASHF e
M2 — 35 AR R A S AN - T IR 5 R 00 4T A 16 9 > e
RIS RARAEE BIALS EHE XS HRITAGEREH
FRAE « Bk R IR A - B AT R R SR A I 2 S 5 A i

AR AU I 2 ARG - @ JE A% AR AR A AT B R L3 A
Jb 7 R PR 2 SR ARAR I SRR PR B 23 T SRR

Al BRAABRERORLERL  BAZRRFELERZI

F=% BHALR

WRSATHRIR 9 FHE S A E 2 REREBEHR ors(Hsk )" A
HREF 815% 9 RREXMFRE  GUATAETERBRBENECEEARTR
FERBARRAIFZHEAE - BB AT ERBBEI AT ERBEN&E
FEGHREEREZAZZHFE  RAETERARIRAEEFEMLLSH
ZRE EESHRAETERRENERAL  AEEFETLFTR @A R
PREENZSHFEMBRZAT BAE P ERBIENGEE TH  EA &AL
BAEEEXRG MB T ERBIRAGF - MFRAERT BB Z8B
FEFLABEHBRENERBBAFTK AN SHER T TRERESZ —
B PRI B Z 3R B 4 B SR AR 3R T A B 9 48 8 T AR 2 RRATAT

BRETHER 99 £ 5 A0S 2 RERETHE CRELOTHHRET R
B R EBATEUEIR AR % 3] AT HURA S 30 A 5P BB A1 F £ s g sh sl sh SR A 4%
St REL2EEMEROENZERBFRAR L BEREHNFEHN
MR 2 AR R R R RS REH FECEEFTENEABB IR L 4

ARG IR B b R S AR B RIRATAT o MR ATEUEIRFAE T » BATUBRK
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B PR AREEF AL B OERAT S LR T e R BT XAEIRFF S5 e 5
BRAEFHFENNSHLAY  FEBBRNEBELERNF 2 EFHERTE R
% RBIABEIYE B A UREBAELERNER S ETRRYEZIBIRS
R FENBIME T RIBN AT NEQLS) > ME K ERENSFELE
R E R ER™ FTAE R A By e A 45 AR Lo N PR A MR 2
F B F AT AR A B P9 2 A e R RS AT 2 s B 5 AN B e A
WM A UE RSB R R MREEERE T NENER SO E B
Whw o A FEEAKME  BERARTE -

pem o EERHEHRMT EERCERTEARESHEALEEZNE
e B DY 2 3R 55 B 04T PR IR 28 A1 @ R B A 31 B BN JORPTAF Z I 5
I B R ¥ B A AR B I 8 SR ok B AR A8 B SRS R R 24k A s Bp
ERRBMER )N RBEIEN  REK GATEERZ LA % EE EH M €40
EHRBZFIRATAT - B> AT RS 2 ER TAEABEBENEZSH

TR REFATERAK A RBEEA -

M B AEIE - RS TECART 102 RIS 530 SRHIE - B TEUART 104 EEHITEES
37 BRHAZIE -

20 NHIEHZE > B fTBUARE 100 ERERITEE 545 ~ 552 SRHIASIE - [ERSHIERAZ » BRASS
BRI ZSN - % S F R LS i 2 E s s G A R o M AES > 5 s 1 (i
AP R R B SR AR AR R PR A -

BURERINFEIZE » B TBUARE 99 EREHITE 982 SREIS Y -

B2 OAREEE > BEITBUAN 99 FEREHITE 691 SEHIASIE -
2P AFIZE > RS TECERT 99 RIS 1179 SRHIRSIE -
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¥ =R SBEZIRR
% ARk

ABAEHNBEMNE  AURFNEBERAKFRH & E ¥ (trade or
business ) 2| & R &AL 50 [F - 42 £ B N 345 ( Internal Revenue Code » T f§ 4% IRC )
% 882 xR FERCELA—MEARMFENEBELBRBENRER ) REFE
FRAE BRI 3% X 5 2 ¥ BT 8 M8 ( effectively connection ) Z 4% » JE AL E R
RER R R ERNRETTENLRENRFR) T U
H

LE E B2 AT ERF i HABAMBEH A A EAURELN

¥—B BAREXHFXB¥

BhANEBRRNAKRERL) XE LT @ MR FRREREZ NS LR
EIR g T T ML R ) ( physical presencetest ) » 2K M X BISE M &) 432
BAELEARAE G E LG AR BER Bt AT B S X507 REAFH
WARME A A BN RS 458 (KR ) B AR AN YIEEES - RZ
A BEAA R BRI BRI AN D B mRAAE  RIFIl e FR FHE
¥ L i & % 8 & 194 Piedras Negras Broadcasting Co. v. Commissioner 22257, 8
ARSI EREHE N - A ERFREH B BH AR FEE EARBEAME

BNt AXZUARRENEZBRRNZEED  a RS A EMmE RSN

% TRC§882(a)(1): A foreign corporation engaged in trade or business within the United States during the

taxable year shall be taxable as provided in section 11 or 59A, on its taxable income which is
effectively connected with the conduct of a trade or business within the United States.
3 AVI-YONAH, supra note 152, at 82.
2% Rev. Rul. 56-165, 1956-1 C.B. 849.
37 Piedras Negras Broadcasting Co. v. Commissioner, 43 B.T.A. 297 (1941), aff'd 127 F.2d. 260 (5" Cir.
1942).
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R BUAEBEN T AR RZRENR o MRS RG34
EB BB E R RE NN ERRENERFLAN AT T X571
A NSl ) R4 B L BRI AT (2 A 2 BN AR A ARJE 5 R 0 30 SR BUb Ak
MR R E RG2S BRBIKRABFRBHENLBLATIRES -

ERBRRZER NN ERENZIMESGLE  WARBAENERERKR
FREMBEMBNITA  RAZRESREAUAREH SN ERENTIHRE B
bt B A HR G RAEEBBENRER S B ¥ KRR SR E £
Z s 3B IE E B ARIRATAT o sbh 0 SRR AR A A R M B ARE B Bl B R g A A

FRBRNKRERHGRE LG B EMEERRNETEZZEEEE > Mgk
B M ey ¥ 55 o Ak B B TR RN NBAT LG AR CERN AR R

NEFXHRBE-ZNEERZRETE WEBEAALAFRTEE AL LZBIEARR
FTAT » iRIRR AR m A RO 8 ~ PUT > ARG S B o) BAFRFER - A&

R B E BB BB AR ARIR IR B A A PTAT 69 R R IR AR
FBBEN WX B FANGEE  CERP EZBRUAEERKEH IR - Bobik
IRRAREREH MR EE LRGN EEIRIE R 2 B
WEXEELBRREN o ERGHRELRRRNEITEETE KmAF2EHH
B EBRRRMEE

BHEERTER - RRENDEFENERARARAR IR HREETEH
2 BETHAEBRIEARIITES - R FERCELALRBNEBE £
REAET HEERFREARHREEFTY T TRBRALTAEZBRENKE

XERBE MARSREMGLE  ARNLHUTZ8EE: (1) REAL

238 Lewenhaupt v. Commissioner, 20 T.C. 151 (1953), “The aforementioned activities, carried on in the

petitioner's behalf by his agent, are beyond the scope of mere ownership of real property, or the

receipt of income from real property. The activities are considerable, continuous, and regular and, in

our opinion, constituted engaging in a business within the meaning of section 211 (b) of the Code.”.
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FARMRIEAANLFE = AT 45 T 5E M 14 ( the power of the agent to bind the
principal as to third parties ) ; (2 ) AASARIE AR R T FLURAF B B 0E
& 2 1% # B 1% ( the existence of a fiduciary relationship between principal and agent ) ;

UE(3) ANEAREALZLEFHR LAZT BEAIEEE M MR ( the right of the

principal to control the conduct of the agent with respect to the assigned tasks ) >

$—B RENXHREXEATHMB

— BN BHFERANERENRER SR EE  HABARHFREET
BRI R BB ERBENEEE R - EMTEALERABENARFREEE
HMBe g — Mz REEISHELELELABNKERI GRS FIFL
R EBENZAAFRFTHRACARAKRER S REEIDEFLERETER
EALAEEEME Bpoimz  AERBARES OB EHEEL K TEB
£FBRBEN S XHMEIRE T LT IRZ AT S REIEN S ¥ BT E ME s - Bp
BAREBEN Y B LA ZREMTF  REFAORES T RRMAN E R
Pl BB BHBELRENT AR SRR TAENSEL
HEEMB Y R 5P 2R £ BIESE » BB E AR BIEN K H

REEABEYME - 2 AT iR R T EE R BN E RIS

EBER IR A TAEE N - FREMECE M AYHIEE E Y RN A A EE T RS
ETRZEHFREE BRI E —EE—f B =58 il - AHLEREEFEENE
SEFE AR - MIEARESS R Z M T EBARE AR EBIRN ) B 58083 2 gt
MR - e S h e M Z AifE -

2% Esmond Mills v. Commissioner, 132 F.2d 753 (1st Cir. 1943).

20 BTSRRI BN 2 FIETH E Y TRCE861 ~ 862 » FIA1{HE IRC§861(a)(6){F X HHT
FRLAS Gyt B AR, 5 fiKiER IRC§861(a)(3)55 BTG AIMA LLST 5 £ (H btk R ATt

1 TRC§861(a)(6).

22 RICHARD L. DOERNBERG, LUC HINNEKENS, WALTER HELLERSTEIN & JINYAN LI, ELECTRONIC
COMMERCE AND MULTIJURISDICTIONAL TAXATION 180-81 (Kluwer Law International 2001).

23 See IRC§864(c)(4)(B).
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Sh o AR A S PTAF T 57 A £ BUE N B 2 £GP AT F 28 £ 75805 AR HGR

EEA R A M

o3 mEXE

e R ATAF#%E ( Income Tax Act » T 4% ITA ) Subsection 2(3)#, & 4 — 18 3¢
MEEP - RS RENKFE L B 8 e R AT IR Z P AE 384 -
% 9k > Section 253 RISHEIF a5 RENE R TAFE MM ERZENKLFL ¥ > £
RAF PRI QPR AT AR L i o

LHBIET S EERTHAN N EREARELERABERRAH
FEOBAME KRB FHRA LT REAREZHARER R AR FLEI (1)

RRYEHH R (2) AEEAGBERS - Hd e (B AEER

‘ﬂ“ﬁ

B )FFHAAHE S ERBNEETRE > wERERELRE  EFRELWCEETT
BAENHEALT  TUELGLR AL EFFEENE EI - A HFHET
FREZEHNEFERT N MEREN B ENE—RE > AR B AR
1 B sbk B An 7T fe# B KA LA M Al e 4a BB R & > R E - T ah it
FEEA B EERANRE  SCAT A A6 2 E > B LH S AF
EFR S BN T2l

ITA Section 253 A £ $2 b 3 H| 5] L 45 A 85 » B AN FI Bk BB A - ITA
Paragraph 253(a)L € » £/mwERIEN A — 118 &b~ IRIF IR ooy & & ~ 4

BldR Al > g KPF > B &K RAFRES W E 2R RN g

6% See Subsection 2(3) of the Canadian Income Tax Act, Revised Statutes of Canada 1985 (5th Supp.).
2% Jinyan Li, Rethinking Canada's Source Rules in the Age of Electronic Commerce: Part 1, 47
CANADIAN TAaX J. 1077, 1094 (1999).
2% Id. at 1095.
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AERKRFLEET B BEREREMRE TRAALH S BB ZRFL
MeHs e MR B BT LBYGBHUATA —EFHANBN BbREZF L
ERENGEE — AWML EE (W ABREE )

ITA Paragraph 253(b) R} 5€ » £ /mERERNEBREA - B ARBEITERL
REB S RBEABIRE - RHZY - GG REN R R R XA
WHEN TR AN R > AR ERIENRESE SR AL
THEROBEBER R AREBRIEA XEAENMERENBIETE RS
B RF AT ERAREARLEALIBWIE LMo EKFEAN » KETRE

H Mo B A REB BRI HITE o LA SRR RRAE B
HRBMM BB AR ERGBE

3 1% » ITA Paragraph 253(C)5E » R /mE R E H 6 B R ABRALN m E KN

WREE » Rw R HIMTRAS A SRR FIERMELS £ UM H ke
B A Sb AR AR AT » ARIE AR KR TR F R - Sa A 6 T E BARAT B 4 4k

Ilﬂgkk ?z i Kr‘ﬂ y /M ﬁl**%ﬁkjy\iim Ilﬂgkk ?271 °

27 1TA Paragraph 253(a): produce, grows, mines, creates, manufactures, fabricates, improves, packs,

preserves or constructs, in whole or in part, anything in Canada whether or not the person export that
thing without selling it before exportation, ......

Li, supra note 265 at 1096.

ITA Paragraph 253(b): solicits orders or offers anything for sale in Canada through an agent or
servant, whether the contract or transaction is to be completed inside or outside Canada or partly in
and partly outside Canada, ......

1% i, supra note 265 at 1096-98.

7! Id. at 1098.

268
269
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F=& BRRIPSEKREREX

BBREAREE 141465 1BE | RZHAE  BINEAZA B RBENEH
A 1B AR ) BISE AR Y B ORI AR AF 2 2 AL B A A
BP 4% S 2R AR AR B B AR R P BB R A S & F
A1~ BORA] B RARB TR AR AR B E e AR X RT
WA £ R o push o EN B AN BEIEHEN T ERMEAMEN E K OECD MC % 5 154831
P MRT AR ZIZAR o RIFBAEAMES 138 46% 1 B A B ABEAR
TRZ AR E AT R4 ds - B BB AR K AT IR Z A AT e HIE A A
RBRZBEEFR O (1) BERREETLEERNDREN (2) HFLETS

FEBAREN WA (3) MARTERBANERRE @ATHN B RENEAT -

¥ BLAMRBRAB IR TEES
¥ —3A RRAAIFRERAZMEH

B & B SR T AT Ao RN B A FE X S EABERRRES FBAA
e ERZRET KX R EBRAMA BB AP EB B ERGA BRKFR S
BE RTBERAKRERE ARE mMARBATFRES SMHE I KAMGAT BN
By FHEEELRE BN ARF - ETHARE - ENBARARFSKER
TR wakth FAIEEREHFEMNRENE EABRRZIIE TRZXT

RBAHRE -

2N EMEE AR SR EELENE TR ARNE O R
https://www.sozeishiryokan.or.jp/corporation tax/corporation tax2016e.html (&{ZZIEH
5/30/2019 ) -

DOERNBERG ET AL., supra note 262, at 196.
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kg SE (2019) 0 (FEM IS « HEHRMBEIEH R ST ) - (ZILREEERHE) » 110
HH » H 17-30 -
5 [ERTEE 0 H 68-69
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BERZ R FE - AN EREHH L LA 2 ARBRY B E AR
RFHNEZREERRALEFIFAE S ENRTHEAZ RAELERR MIE—&
RAFHZEERE  FRHEATRMARAEZZEN N EFH - KMERA - N K
HEERETZFHNHER B THALLREZHEAN  FHHEFERFER

T REmATEM R EEER KM ERGFAESET  RITHY o HFesm ™.

-8B BNAHEREEZIRRE

FHIRE IR R RR AR AR RS A EA R BRI RER B
MR ARBSIRTHFEBBHET T ORI R AN H LA
Mz BB EEREE N R BRI - REBEF SR ERRLTE 4
BE2BEZRE  ENAHMABREIRET AT =48 (— ) THowAEE S
BEBERNREIIR G ARAEH LA HABH EREEZEASH (et Ems
BRE S BEITEBASY T ERSERBRLEE )E BERTL BN EHRE
Be(Z )RR HARKSHREVEERCHERBRENL  ABENAHE
BRAZE A 100% - ( = ) RS —HELE » RN ERREEA 50% - 1278 #44%
M EFE RN R SN 50%  #E/FE BT -

PSR BE A BRRE AR AR 8 N B R AR L3R B A FERMK FHGAL
PR G o RASAF L I E A B B AR AR AR ok 2 R R B o 4T A2 B
B A5 BT IR SRR - 0N — E AT RIB L S 5 3 2 A B RRAZ B A A1 9 B e o]

NELE B ER SR BpRaIAS #eT/E P 2 A1 o %17k ( Profit Split Method )

0 FERREES 218 ~ 248 - 361 ~ 422 SERFEE 5204 -

WTOTEEFREL L ER] ) 2RSS E N IR TERUESE 27 1R - B E B AIEE i 3
5 RHUSEEED - RET NSRS  NELRGEE  HEBEE - MDA S
EEEEMZIEES DR ERZEEERA RS EAESN EER - B T AR S
B AR RIS, B -

28 falf% g o HiHEEE 284 > H 61-64 -
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o R EABEETHHAFRRE  BRRATREY » o RIRATFRERAE 10
BE3EE 1470 RAMEIEHMTE S 10600664060 354 % 171~ 2 2577, &
AN EREZMSER - K> ZEFIALRFE BREEMS 2R R E #
BERFERALANRIFAELTERGER  ZRAFRES 3 FIRE - BRALR
BN Z %A F BB S RRARAT SRR AR RO B S 28 A R AE BB Y
FORPAAFRA - BAEF S HMMTE RN RRPAFZHETE 2T 28 | ( AR
RN ARRAME )R 28 (FARRENRRAMT ) 9L A — 24438
A RBBEN RIRATAFE  HRIT B IR E 48 AR R ARk
AMAGFE L FHRARE AT REA M R AT R RAIKRE ¥ ABARE T

FRiF581% » MAMBZHENCRE  RBEFM THREREHUEFZERA - ELPRLE

0 FTEERE S ENE R TEMEERERT A ERBERTEERLER B 19 RIHE > N2
P 52 JZS B At E Y GEmER e R AR BHE LTSGR » iRERGH 2 E2HA
B PAL S EH AR B A EEZ BRI - (k&S AMTE 2 A G022 B 5R > &5
BESHAESICEFAE - EME R BEETEE MRS 7Aoo 2R A

( Comparable Uncontrolled Price Method ) ~ FEE{E#%/E (Resale Price Method ) ~ g ASI{EE

( Cost Plus Method ) ~ A]EEEGFIE % ( Comparable Profit Method ) » £ 0] 2[5 » FifEst 4
=Hr » H 248-261 » 21k 1 JrhE ; OECD (2017), OECD Transfer Pricing Guidelines for
Multinational Enterprises and Tax Administrations 2017 101-145, OECD Publishing, Paris,
https://dx.doi.org/10.1787/tpg-2017-en °

0 ACHFT SRR RIS 10 BEEE 3 THEE | &)« B —TEE T R RN AE th 3E R BE PN R B MBS T
o ETEENGE R LIRS RN IR MR RS 2 A B RME R 88 IS W ETRIE
MEss s - BEETES AU - TIEEIRAOHEEESE - SHEERERE B R EER
BN EREREAN ZEEFE -

Pl GBI 10600664060 SE445 | B ¢ T 4AREE P EERE ( TEIRE) Bish BAIEE (T
MR EFIEE ) IEREIRARILEE &G (FlIaymde) RE TYIEEEEEE 2
Fifs > IZIBPTSHASE 8 (REE 9 IERBIRNEE TF ~ Ak - At - TRASEE Ktk EHh
G TEE ST KEDES 21 RS 41 RHUERBIRT » (RFE4EH - IUE R IREAEREE
A TR SMUESE  (EHE P EE REBAORFTS SRR ) 55 10 B ES 15 R - SnHBENR
o BT g R I AL ER S S BB S BN SRS N B AR S AR A S B R AR S
ZEEIASE (CORBEETERE IS - TIEsT R s EEE ) » SEHESIREIARU AL B KER
FHRARCAE: 12 2 Fria 8l - (RE ) /8 HATIRBISR N A 5 AR AR  BREE (MRS
NAEEREE ) » st REIREIENR 2 Fria8E - (REVESE 71 -2 1 EFUE RS E FIEEm S
... °

P2 SR T 10600664060 58455 2 B« T RHEEY NS M AR I E PRI S AR &
B RFTERUASE 83 (REUE - TEEURRIRH R E S ERMZ E ik /MBS TS 2 7 B e P
80 » BUREZ I NSl = I B2 8 R I 1T 2R AR Ak 2 [FISE MR A i e HATIE AN ~ SMNEEET S
TR Z EADE - FREERERANEERMIZE - sTREIKBEIFERIATEEE - 32/ M E BT
FEIRAA SRR EERE S B RS - SR TV EA B A RBEIRE N EERE
Jﬁ L. °
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HARBENAEEREE I T ERMREE RERM BRRK  BREHHS
EAEZ MR A BEARECE RAMAMEARE - HFIN T R AMARAR T R o T
MAEA N EE S IR AA XA HEREMA A SR THRE B A

FERHEZHOGERL LA FRRATHEGRE

$ 38 HAARYETZIRENE

$—R BHRMEZ TR

FE A AR R RET EFERRAE LR EZIIEERBENE
R AT ER AR EH R A T B AR E R E AR R
4o gk > BpAE R B ARERER F 3% i 4% # 69 OECD A UN M54 - R SE 6
AL bMAEEE-KOECDMC % 7% | AZHE » —FABRZLELE
B H T AR IR ZH AR TS T ARBRIF RO XA B
& e F kAR Z A A TR o 5 24 OECD 4 36 K $7 2 £41H 2 RRRR A
PRI @B R A L IR HE AR E R RIRMAR AR AR RIS E AR
RICTEAF & PR & E AR @A RRIR RS o AL PR 3% AR
Q) EE B E R R AIE A EHREAN T R BRSO E R RB BT RS
¥ MAEBREMBENEPL RRR Y ZERH AR R GHANF M ATITR
@294 °

N BB R HR AT RIARA - BRI A BRAMREE  § L
0 RORIOAER R T AT > D E A TR AT 0 B3R AT ARG B A R

Mo MR R AT EZ R ARG MB  R T R RBM - K UN

2 LT (2018) » Fi#EEE 14 > EH 38 -
PSS piiEEE 40 H 229 -
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MC % 7% 1A% 2 477 JORMTRETHT B b 2 5 X AMRm - 8

15T (1) 4588 F3 BB B H & BHZXAIHE > UA(2) #FREFX
b AR B B Z E B £ F 8 AT A A X AUH B RORGEFAMET AR
PR A EFOERBNRRBZRE > THZAT SR ARA | HME" R

#eh3l hERl | P°

R BRANEZREZARRE

# OECD MC % 71& % 2 A2 R XY+ B =T 57 B 7% ¥ bt 2 A1 M 1445
TBRR W SARAR A — o B L L 2 ¥ o fE AR B RIABUK M T 4 F AR B RIRALE
B oF > PO AHA AR AT 2 A - BP AR AR 5 R A ((arm's length principle ) e
FEL FRRHBRANREIFERDE — AN - GBS X2 75k
fl > SRR FRARAE R b X R AUE - B e R L M X BAR AR RSB R Bk A

ZHBOEMZERHGANHEERATAEXI LB ITERN A - A ALOEM 2

><,

DEERRXHBAER BREASBEHMGLERLH S AB I AT RiEH - Sirz
DEBZ T HEMLT » FREEERZ AT (OECDMC % 9548 ) » TRIMRBAEK
MM BPTAE A GO EM IR BB ITE X AYE o« FRMEEFHE 2B HBAEAL

Bl 438 A F % OECD »# #3171 45 & /& A] ( OECD Transfer Pricing Guidelines ) ¥

¥ UN MC Article 7(1): ...... If the enterprise carries on business as aforesaid, the profits of the enterprise

may be taxed in the other State but only so much of them as is attributable to (@) that permanent
establishment; () slaes in that other State of goods or merchandises of the same or similar kind as
those sold through that permanent establishment; or (c¢) other business activities carried on in that
other State of the same or similar kind of those effected through that permanent establishment.
26 mES o FIHREE 4 0 H 229-230 ; OECD, Attribution of Profits to a Permanent Establishment
Involved in Electronic Commerce Transactions 8 (Feb., 2001),
http://www.oecd.org/tax/treaties/1923312.pdf.
OECD MC Article 7(2): For the purposes of this Article and Article [23A] [23B], the profits that are
attributable in each Contracting State to the permanent establishment referred to in paragraph 1 are the
profits it might be expected to make, in particular in its dealings with other parts of the enterprise, if it
were a separate and independent enterprise engaged in the same or similar activities under the same or
similar conditions, taking into account the functions performed, assets used and risks assumed by the
enterprise through the permanent establishment and through the other parts of the enterprise.
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A EXERSERERRHRAZIEH NG » £ 5E 7N ¥ E
ZAVH B A R —iE AN Z ERAER (dealings ) - B 444 E R AMA R FlE A
¥ 2% % ( transactions ) » Ebib kA EA - BB MAIEEA T -

BRI G BRAGBE HREME: G £5 —TREGERT HREBRFEMS
4t ; ( functional and factual analysis ) - 2k ¥ XM R AL LM EILIT 5 S A
wR BB ER . B A AR TR R EE A BARE -
R M ERFR S B REXBTLES RO NT - BA
4% (Bp H AR ) PR AT 8 AR B 80 B B ROKIE B JRIR - LAR B I Sk AR
B (BRI E AWM ) AR FR ) I BETEAEN

o LT Rl ¢

¥— B HERRAETHEIN

WEBMAE(BE )R BB ILEAR BN E RO EERFETNR

D TERMBGR BRI O E W AR A S BE % BB H
B BAERBAMR - G EHREMNSY T @ - EAFERE N L H S B
FRMEY) B EE BB ATE G E P AT I AR AR B DA R AR B 2 A2 B A
R FEHE T RMBIIT R AR B 2 E A RAE AR B E AR

BB I 2 AN RIWEREF R EFELOFARTE  ERHFRENABATHE
Atz ot FEERBHERLEE MR Rtk BE EH M AEZ AR
Q.45 B AT oh e A B A 04 3783 60 BUR » SR BAE A ¥ 5 By 2 B AR B ey R R

Bp A fe ik LRI e il & ¥ 88 & F/RIE o 20 AR I SR R R

8 OECD, supra note 296.

¥ OECD, 2010 Report on the Attribution of Profits to Permanent Establishments 13 (July 22, 2010),
https://www.oecd.org/ctp/transfer-pricing/45689524.pdf.

3% OECD, supra note 296, at 9.
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S NS E NI R RAF g B L E R HE AT B LE R ER D
WO FIETMBERFT 0N > Gl ENIRHE B IRATEAMMEAGH > L

$LI5 31 4 ¥ M 2 Mok AR e g

B HAOFRZAEEE

T 5 PR BT R AT B TAR B R ARIEA 5 — PR BT Ay 69 5547 ( B sk 3k
M2 BHEANEE ERAR )  BPEEHEITEZERAR G FH ik HEEFTR
5T HAHBATA R RBEM DA~ R A4 B REEME & - A BRKIEAR ] R FRLUR
B L EAAE RIEMEHE LR BIDE AR ZESFZAE  PAEFTRR
HRAT - BB~ 57 B F R AMARZANH

EREGIRBEATHE TR G I ik DA R F 3k AE T IE B #18 - OECD i
BAMRE > BAHRBEARRATUFECH T EHZERERD AL HFMHT R
WYIZ T KRBT o R A B BAGEH BT ESEAR  ARBZAFME  T
RAGR" AMyE®E ERARB G EWmBEMER > LCRBREETHEE
#, o OECD <242 BEPS % 10 50478 % B " sERAS TR X &R SR — 2
RARG MRS PIE L  AIE o Bk AR B AR 7] 38 638 A PME E A% b 6y &1E

i dRAE T AB 4% B A 1B {469 K (unique and valuable contributions ) » = & {& {4

48 5 R A0 % ¥4 X (highly integrated business operations ) » LA RAE 48 89 &
) AR KSR R B KA B b 4a B R R e B o
301 Id

392 OECD (2018), Revised Guideance on Application of the Transactional Profit Split Method: Inclusive
Framework on BEPS: Action 10, OECD/G20 Base Erosion and Profit Shifting Project 12-13, OECD
Publishing, Paris, https://www.oecd.org/tax/transfer-pricing/revised-guidance-on-the-application-of-
the-transactional-profit-split-method-beps-action-10.pdf.
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WAREIEAS B A EE Y BRI B aae E S B (THAMGLEERER
W VBT ZARRTERZERE ARG PHUKE T H 2 B

BEXTHTEREANZOMBEERR BB TEFTLHEEFRTERHL

d/
T ﬂﬁ“

BRI EHE AL BAE P R R R A BB B A F IR
o mpn e B AL S BRTAER ML ET T E ALY & ERM
BG4S > MR 404 B %45 883718 # 7% ( one-side transfer pricing methods ) 4v #] Lk
BORRIER Bk TIBAIME R R §i#AME  SWEASIUTHRE  BERAR
B AN LA T S48 L e WA TERRIHER A5 BRI T
B3 zuFoRE b FBESEER S ENAMY AR T TR

LA A

w

ENGEEAGSES KA G B EE L S BRAIITZIHE FERZEE

RAEG RS Z AR Ba i MmBEATEGTE D 4o & B i1t

Er

PATH T XFEFE  BAREAS TRV E E - 3t B & FAER LR 2
BEASHLEFELEAZTR - 2 EESWTTRAERAASEME S EMMEK
FAME S N BP I — BT AR X AR S MR A — BT A AR - Bl 5 3%
BERAT SR FE-—TRARIISERERS > REFIERE2EBE
Ml B—7 @REENERH LR BT RS > Wi F35|EREFEHM4 2 H
HEHERZFTAREAELAL AN oW ERAEITARES BULRARSE
NEZAFREE R RI T RERF B A - sbbF - S B ARG &R ERIFZ

FBAIE - B EWEE T RRABEZBIBEREAFGER -

303 1d. at 14-15.
M BEETAE (2015) 0 (EEETESEMSEFIE S EE - P EEGEME R EAE (B)) <<$R%WU
F) 2302 HF - H 28-29 s MREE (2016) (2T EAE R B EEBSEM 2 HE N B EHE

Bo3Ar) - CRARIHSE) > 45 & 4 1] > H 82 -
39 OECD, supra note 302, at 15.
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K ERHEATURES N ESERARBREN BT E E K2
IETFHBHEESNBE RO R AaM AN ERFE 6 GHEEENE

ZHBEMRDE  E4F AT BBk

-\F}

ORI EBNEMBTENIE  REE
B AudbBA AR o dboh 0 E BB R MAT 60 F K B BhAb o Br AR AR SRR AR AL SR
o RRMATRELBEIER—TZHHE? RETRARZ ZHOAE - BEF
15 H BPATH A2 e miEfe BB A ey A1H 2 B4 Bl R R E
8918 A & B RR & SR AR A A 2 093842 F AR AL 69 B K L) XM 3% 4 T SRR 7
BUMRARBYELHERENEM EERFTRIEEEHZ 0 EEBEE R
WERMATFRAET  LBBELBEE L RSB RATHE I35 0+ B
FRTF RRM LG 2 P B A R R AE 2 BRI A o AT R B e

R -

ot BEAMBRARMIAE

WPFAFMES S 45S S TAZRE - SR FERIFMIACHIE D D ERRATT
BIR2EAL REANABSZ =T c REFHEZGL > BRENRBERS > £
BEAXEEREEEFGHAEERBAZEHNFE  RAFRES T3 H5EHE - &
JE 49 2 PRATHLIE d du 8 % B AN EEAT B > (R R L o B F o 2 3t 2 4o 4 KA

BT BT ERE PR -
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BXNTE ARBMEREZEELAMLE

¥ BRRFRTOEBTRATH

£ 2015 %4 &) BEPS % — 347 8) % F &34+ » 208 7 OECD & #4348
T Af 4 ( Task Force on the Digital Economy, TFDE ) ¥} #4485 ¥ & 307 5 &
PR ( Bp BB - BB A R PR PR ) R T ZATRMAATE &
LRI AR D AT TR R AR G BRI A AR A
BT R G B R H e FLAE - TR 2020 4T B i — 5 eh THE R R E o
HENBUTAGH —BEMELBE - AELEHA RS atnk
OECD 4,4 384 BUAE 330 2 AT » & B T WAB 42 /2 N9 B kAL I K ATAE — AR 7 % -
LA B JE % AT BA 450 P 2 AGRARAR AR A A 130 R — e B R o T BB AT
BENMEET RO RREM R A TFDE BEH X > UFIANT —BEIAF6F
#1530 o U Bp oy 3 E AT & B R PR ERAT MR B AT AR SR - AR RE A

4 -

£ —E FEETHEMREZNS

W AR XN FE_FHE G F A m &% SR EFREBEA—FF
B LA B IR EALEARM Z BB R £ a0k 2R S5 E BRI B8
FezRERE  HABERANRAROETFESER - AZHKOBELT » REH

(RFLABAOEA—BTRNES )IHUE  BP R FEE AR R B4

306 OECD, supra note 7, at 106-107.

97 OECD (2018), Tax Challenges Arising from Digitalisation-Interim Report 2018: Inclusive Framework
on BEPS, OECD/G20 Base Erosion and Profit Shifting Project 134-135, OECD Publishing, Paris,
http://dx.doi.org/10.1787/9789264293083-en.
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Bp 37 48 KB 7 AL 45 B AR 0 AT B B R B AT B 4 SR P
3 4 R A LUK SR K AR B P s P E ST AR B B E AR R -
ALY ok 38 7 £ % Luc Hinnekens A2 464 T 45t % 35445 | ( virtual
permanent establishment )*°® + OECD #* BEPS % — 38478 5 Zrrde th 2 " BA 2 &%
74 , ( significant economic presence ) ** » AR ER B #h47% B €7 2018 FA7L i
e " Ba¥ ¥u s | ( significant digital presence ) *'ME A2 » A LA et b
heg g 25> ARG @ LHERMEG  FEBAERA G FRBRE UB R
AL T I E A F X & TN G BEEM T AL TTE £ BRI
1F BB -
EEVHMBMENERL FEZ2AFRTHRANETHALEZIN TFA L0642
BUREASFHFELAF THIR LA B )b dF 8T8 £758) - #ib > OECD 424
TasuARF #aRE" RAEAEFREZAY G- Bk KABREF &
BAHEERF OB IFRE L TR — BT PR RREHE W EREHE
Bk ey B & 0 B BB B — AR E R B TP IR — R AR B2 B
HEFE > TALETAR  TUERRBILORAR X2 - R » OECD [
B30 2 B 4 B X S8 B — T U 6 N 3B S R A AR T SR E 4B SRR IR AL 6 B
R E ARAS AR RE M AR RUESRAT TRE weak
B R BT AR F A FE MR TR E LR

4 #% (domainname ) ~ A EHIB T UAFEHBEHHLT R L AFTES

% See Luc Hinnekens, Looking for an Appropriate Jurisdictional Framework for Source-State Taxation
of International Electronic Commerce in the Twenty-first Century, 26(6/7) INTERTAX 192, 192-200
(1998).

3% See OECD, supra note 7, at 107.

319 See Proposal for a Counsil Directive Laying Down Rules Relating to the Corporate Taxation of a
Signifiant Digital Presence, COM (2018) 147 final (Mar. 21, 2018).

3 OECD, supra note 7, at 107-111.

2 Id. at 107, 111.

313 Hinnekens, supra note 308, at 197.
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TG E KRB TS URRTRENEHEH A IR BENALE S
— B4R R AR H R E - BT A& A 7S A P ¥ ( monthly active users ) - 4 E
SREEY AREAF BB AEIHERAH O EL M AEH G fAHER
TEMBEZI54E c MBRBHTRE € R B X BEMMGABMB AR > ZEEE 4
& B DAHEBE BN ARG AT AR B Z N B BB IR S 2 A8l B MR S A DR
EEAFEN—ARRABATAEZ T B R ( digital footprint ) & F 4R 7
R & EN—ERRFENEF G E RS EHARG LS

BEBRT RAZI0FALGFERP > A EARE 3 TERMARS G B2B & %
B R AENZCEREBHREEIRMGLE REHHEENL - ARG N
EHMGLEZEEF  DEREHA LR 42— B PRIV EABFEGTERA
HREEMGA > TG B RTARELR A D ENZ R AR oY 2 KB
FR - PERAHAESEAEI RN nREFHEOHBER A2 AEE
e ATH OECD N BE LB AR ERZ T g | RE KRS FIE AR
Fl: B—F @ RAMBEEMAET FAAA0RTEEHELSE HURY |
PRI Z AT » REEE 3HK5F 5 % BuRBAEEa@s it FrXm
RESEAHL - HOAANN DEZEAFNBRLTHZIRFG > A HBERE
HHETHEMAS ERBNBEES A EREWYIE R OECD £ BEPS %

—SRATE) 7 & P H LR S R IR

¥ =R HAIMRZAER

By T R RBAL ST MBS R RARARAR R T AT AR B RR
MABERBHOER S AR A -7 @ MEMBRLREFER T AF258 0 531

L FAVE  HA 2 B G F P RE TR A HR TEE R AR KRS
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R SHROPMBETRALGKERGTE I ENEE  HENA wH ERIE R0
B B > B RUR L8 FRRARAR T L FIE I -

1R BIRAAEE A Z I UAF B AR R BRIEE 588 HamAF
ho B EAUE > F AR R B P oo B BRI RURL R 09 R o T
Buta JEZ A 0 B HARPTAF - o XA > A& RAMA 4 - R ABAERRBRARA
B R F & RIRIT H AL — E b R oyl > ARA IR 5 ZRAAM o & R AL
Fl 8 0k B 44 A 2 AE A 3B R o B N AR AT AT 69 R T & 0 FRRE R N EARAAT
BIRM L SRR RAR G 64 P AT 0 BE R B LR SR AR ARAR 2B 38 B AR R i
BB R LB - BN ERIERER N EMEERA KR &EHE > Richard
Doernberg 2 # & #%, 12 £k % ( base erosion approach ) X Fh 4 # XA AEAZ E 2 4 >
A mMEREH -G ERRERAEZEZIETHHELRESL » Aoy
RRM o AT3E & H R R AE RIZERG &R G R R R B RATIF R
B EREY > Bl i E 2SR R RCE RO EZH T RAN - LH L g3zt
B ey A A K EH BB MBI ARE S - R R G R AT AT R
Bt % R &l A AR ks 30 0 B R R R4 H e AR AT R AT BOIRAS B
( fees for technical services ) 1F 2 % £ A M 2455 R T » LR FXAAMEAZ B 2 38
Mo BiRae 80 ARM o HATARFS X B R B oy ORI OECD Réde Rz 7 - 12
e 2017 FH738 7 UN RAFKAT » DRBEARA S BT T AL TG
AHR - K UNMC % 12A 55 3 38 > TS & A E L AT - Bily

FIRRFS Z $HB 5 TR A 30 B L3 R HH IR R Ao AR A - 128 3B IR KR L Br @ A 4o

1% PINTO, supra note 66, at 177-78.
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BB OHA X XR BRAFRAST EFHZ GRS - FRTHL

PR A B2 R A FEEREREE

F =38 WA

BEABRVGAR - A R R T 5 R A AT IR A N A BT AL 3R
BRI 1) 4w EP BE 8947 T # ( equalization levy ) ~ % KA eh AL IR Fi ~ & F Al e
AR ABGEBAH G R TRABNEORRE RARTEE 0
2018 45 3 A 2 4H 84 R AR S RS AL digital service tax ) &g & »
B EHH 2019 F 7 ALERSREREG MR A 2019441 A1 BAERA - RA
BR L — A B A AR AL B 510 ST Bp 4 R % ST e Ep BT T AL A REK

BB ARTS AT RIS

%Ak EPRAPR

BEH B 2016 FARMWERE > REZBOENSHEF TR ENTIAAEME
% R B IR AT B AL M R T R R F TR AR A E E
M mEEXHRAELEGERE - PEAFRAMEAZERANEZIERGEE R
¥ BRI HBEAA A B2B B AR ERAGIRE 0 — BB S IRE A B R
NE P EEL - B A ERE X LR O IH M AN REEE R
Folt o IRIEAT R E — F N H IO TE B B R RS B 3 R ARE 10 B EPE
B (& AHE % 45000 7T ) 6978 » R ZEMB BTN KGR BT E B

Bb o LABE F PTAF AL YL A 60 EAL R o

315 OECD, supra note 307, at 139-140.
O EA RIS (7/24/2019) > CGEEBIM TR, SEEELEYE)
https://udn.com/news/story/7238/3947464 ( F{&ZIE&EH : 7/24/2019) -
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o3 RYABMRFER

B AL BUF AR Z R AR AR B SRR BT B I B IR AR K > @
HEARE R LER BRaRRRHA 8T RANITE B eERUA
MBEEMGEMBSZINARARE  TUAH - TRABE A LY ER SIS ¥
BB R AN E B PRE

REKBAHMMRBRERS 4155 1 38 MR RA E B REH2IKF
BN TS5 BB L BRERBFUNRS TERAYDE AL REARATARY
TERZERALY BRUIITE B €2 B 3% ARG FIRATFIE - R E DAL R
BT SR PR A S E R EER A T DL BN T A EERE
REARBBZARERANAEAERAHE SO SEAMEY > mMiBLEBRAEEN
BEZELBBEGERERF  5p 85236 (455 2 B ) B4kl g st
18 FECRMICIABEA LR —ROER - KW BRRBRY BEAEHRN
FE B MEMOE > TRAE EMAMAEE A £ AT RGBT BARBE R A 713X E & 691X
ANFIHE  — 7 EE SRR R BN Bt R AR Ke9iE A & 45 mAT A
PAITUERAZ L BAT S XENRERRE SHEAR—FSHEAREBHX
HERBRASE  sbih > BEBERSE LT A RN FREORBSRE - 1ERM
PABEREME usyr Bk o B — T @ N AR ¥ RATA] D ¥ IR R A - B
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3 proposal for a Counsil Directive on a Common System of a Digital Service Tax on Revenues Resulting

from the Provision of Certain Digital Services, at 10, COM (2018) 148 final (Mar. 21, 2018).
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