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2006, p. 503.

% See Baldus de Ubaldis, Commemtaria Corpus Iuris Civilis (1577), to Dig. 12.4.8. f#id [ZEF 1 J,
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" See J. Gordley/A. Taylor von Mehren, An Introduction to the Comparative Sudy of Private Law, Readings,
Cases, Materials, 2006, p. 504
2 e o SRR > 2005 5 F1 191
3 See Barry Nicholas, Force Majeure and Frustration, 27 American Journal of Comparative Law, p.231
(1979).

3



- oy s ST T 9 s 14
DRFOTH > K33 2T &7 S eni 27 RIZ-KEHP T Op 3 °

‘:4 F{T]’u?ff‘r’a&@_?k ljﬁ&j}‘%'ﬂjl3ﬂ;+ ]/2‘7 B’,}ﬂ\}\%'ﬂ %{},%751']77 ;;’I}IJ"]‘
Ao R AERHBEOTESRNE LRZEED 2 EALE S BT o T

T AR R B 6 D R
(- ) R

19 & & P> £ FF ¥ Windscheid £ AR 4-MAHTR{ AR > S8k D THRE

+ 18345 (Voraussetzungslehre) > pr 3235 i m fogd 7 T ik W2 F 2 QA RITH
- BipenEz fE@ - N —— Tegis 2@ (Implied Condition) . fa#n 3% & 2
I?_;fn E'&‘TEE’:/\ éﬂ*m@]“&/zi/%ﬁ é&’ﬁi"la?~»«-ﬁ?‘ ﬁl‘«w’mﬂf@f’v

Fz i AR EF B4 T35 #1442 51234 (Zweckfortfall und
Wegfall der Geschéftsgrundiage) | AT % % T #7514 ehdz 9 £ 1% 2002 & 16, B % 2
B PNEEEELAFEAP 2 R aF 33 FEny 138 e 2T gAH2
HELZ 2832 R A BRRESFEATFLINGE- LT3 €37

RENARZPETEEY BFRSLEGN 0 LY BB L 23R #Y
OS2 TR GAPT BTGP FF RN 2 A R ARG EE L

Fif % 2B ¢ AR GAHDERPMERED ST R TFRL -
(=) 2R

ERAEREELH Ik - e BRGERT R EEY w19 SR
FIEFE T FERLRR  TRIS X %0 e 4R HRSO RN IR B v

Hu 22 plt RIS Er FER LR > A ABEIA G 498 chgi o

4 See Samuel Williston, The Law of Contracts (1920), §1937.
> See Michael G. Rapsomanikas, Frustration of Contract in International Trade Law and Comparative
Law, 18 Duquesne Law Review, p.551(1979).
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SEE AT o RE LA E TS A 2 g2 A -

B R ORI o PEFZ AN A - o dem g HMER 2 AH
R PR ER G2 HEATLIER? L FFALTEALBYFLEFL

2
* 5l TR FPSEF P T T AR A K] ETR
TEEPP RS E DT o M R AR Y e LS AT - F TS LR 2
AA AT LEFR YL lenry $FRAETRPIL K VRLIEN2Z T BT
ROEPFEATYAZFIPEERF- LR F &SI T T IR 12
W EFE AL EEB WS enry BERE L AFIPE S > FRERERE 2

SEGIRE SRR Y N
A TR HAR,FRE TR YR

o0 FREBRAL A SR TR QARSI LA AN, @R
2K LA 20 k24> hKrell v Henry — % 5 # ¢h— i 8 e L2 AR AP B 5 6 ¥
% 2 Taps (frustration) ) — @4 » BERE BT B8 E SApsEin g 2 B 5
TR, R F TP R G R RO F RIS RERE L TR
HaE e (frustration) ¢+ — * B T2 2 & (Impossibility), ®

FAE@iEL > R AT TP anddk | 2 2, 30T - WP o

Krell v Henry — 2 #rc 2 ch T3 g p crdgak | (53] 3P A8 K2+ o B
Bz T80 22 THX0 gk ) chdd - ot Sy » - 2

FEAZEZ9ED AR P S ER S AN - BEMAESREE BRI A B

CFEALEOERLAAARIERH RFEN 0 AFRY A R T8

% See http://www.eugenbucher.ch/pdf_files/95e.pdf, p. 3-5 o RETE 2011 = 12 F) 27 f -
% See Friedrich Kessler, Grant Gilmore, Anthony T. Kronman ¥ » & & i %% > & k2 @ o4
(T) &=5> @ Wz - 8 R4k > 2005 & » 857 o

27




o

FRe g ®@ éL“/TT)f’g F-2FFA2THED TFPRIGEY > LH2 DT A A

T - -2 FFAEA piEas & FUEIRERABTIRBZEY

FEEE AR ABRAA T RFHA D AR IFIRAFE A 0T
DE R AT MARAR GBE T XA wR A R E LR L2 2k

Bre o HEALET - S5 WA mi o AHARLESFE AN EF LR

N
Ay
7
(A

&=

i
Vh??u
3
)
[
b2

&

jS
Cm\df
4k

T
a

na
=1

&

it

& HEALREE gt MR
MEH A LA HERZRGED  FHE- P FFAALGRORBLAHANG

B TEHAE o R E R R PR GEBBLHER A L H AR K

20 PR BN G PR R LA LG F AR QRS
HEKBGF- S ETAHEILAEB2 U3 FTA R AFARNA- 24T
A i“f%ﬁ@%’zﬁid ER A o B A o N b B nbé’bf@,‘ii&*”‘];&ﬁ-, o
4ot i EBNE GRS TUFLZ P i guuﬁ; i TEogaE R WA A

MoARBR T2 2 a | - % 3F o d PV S B HRIE A SRR A B 3
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BEPTEABRTZEESFRRE A ZEFEEARAEGTYAAR I T FELF E

BRI B i B OMALIDH 7 1 FEg * > Krell v Henry ¥ #7 00 en% 6"
FiE o ERE L H W - IR il A 2R R bl T IERET Y
- BApF oped 1T F A i (Impracticability) ™ #Ta F 7 & > TFPLE

HeR- 2§ FAhOF AR HEL L2 7)o d P74 ZOFHITHE

% Grant Gilmore » Security Interests in Personal Property , 1st edition, Volume 2, at 1100 (1965) .
®” Krell v. Henry [1903] 2 KB 740. p748.
% G.H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.321. (2004)
O BRI LA AERE L BB ARENR T L LA F R RIS
M EITRZH) Rk F) > 4L Restatement 2d §261 -
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RRAEE R PN T L R R S S e Rt
QARG A AR - 2 AR NRL T IR F R T R
BRTo WRE D SR G RITR B UGE Y PR B D E R RS

PERTRGIIE ARSI RS RA N F R R RIS A FE S K

60 TR R E Y ABE 0 LHEE L G E S F B G KR L AR

HW%J’iﬁuz%ﬁiiﬁﬁﬁ%ﬁﬂ%’%?i%ﬂéﬁﬁiﬁﬁ&j&
Plzvh s KRk a2z 3 V4 BIAMPRT I E- o 2 EE A48 T
NF R E R P e AR AL TN - M (s 2 - & Taylor
vCaldwell ® ¥ Fi4v, 2 2 T QR A fRfPE T FTE S ddgd » T 284 A%
Rk N K R AT LG E el N bldch T3
(force majeure) 4P » 7 it REF PP DL H 7 i pF o 30 h— BV T apF

FRARud i ERESCH 2 kBT e pl@Ixzy"

%“‘#1’\""%% &3

2 % Blackburn % Taylor v.Caldwell - &2 TH#> %4 % ﬁw,f:zg GE:T R
F1% tTaylor v.Caldwell %% > B3 §EA P A AR L &8 P2 B 1 > i@t
TR F2aFvu-dRg TE3§FAY 5u,$~i\‘€ff}3§z52~y (LA N 7 R g

B G? v ¥ 2 - 28 H- TP S RERZ AR P EH - T ARIFLHT

" Tsakiroglou u Co Ltd v Noblee Thorl GmbH [1962] A.C. 93 at 115.
" Davis Contractors Ltd v Fareham UDC [1956] A.C. 696 at 715.
"2 Pioneer Shipping v BTP Tioxide (The Nema) [1982] A.C. 724 at 752; cf. AtisaSA V Aztec AG [1983] 1
Lloyd's Rep. 579 at 584; J Lauritzen A/SV Wijsmuller BV ( The Super Servant Two ) [1990] 1 Lloyd's Rep. 1
a 8.
™ See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.57. (2004)
™ See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.50. (2004)
™ See McKendrick, Contract Law (4th ed.), p.302. (2000).
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MFrELd* 2 AE "Z—Ial?ﬁﬁ

é%?ﬁéafé”’éi&ﬁf TV\I’J%E}Q
AERREATERGEFT O S AERE L 2 AR TR P A AT ok

PR blAe AR EH F R4 E G (tine charterparty ) 4pdad

el
)
~
&
>
g}
F_k
i

TV AR OPER N R T 2 dpdas JR4p 4 (charter) v @ R4y

Fl Az pLBETL G IR 4y el Flae

AL &S dpdasrg Ao rLig F Sndpda s G2
Fadp A 2 FALF o FHORE L GARE > ABA A Ao @ % AR B darT A
2 76 % . 5o ] oN 21 S FR > 2

AWM &R e RFEHEAFTET R LB FFATELF 2L o

(2) 293 R T

1~ ¥97%en2>3%% B (total failure of consideration)

BRET MRS FEARLG LR ABORT T

oy sk -
(2 W3 EFEAGFL TR a 7 (total failure of

consideration) ;" % %]z % & 7 (failure of consideration) &% R# % %2

BRSS9 F 267 23T ik 5 - > PR % 3 i &8 P e s w‘“ﬁ,ﬁi‘é’uﬁ?

it B bR F o

ds i E- o ERBL S LT YR

ey

fEpad b AR R AE
.. % f 7 (failure of consideration); # * & Tw4 Rz 413 | & » H* 3%
FEw R R AR FEAIIRA o %2 o (s RBEAB AR * N 3H ER HEF A
o REFRTRLE S R ALT PR LA AU T T2 R A

(total failure of consideration) ;> 7= T3 fp (7o H¥ st 2 s * § F L 7]

" Scottish Navigation Co Ltd v Souter [1916] 1 K.B.675 at 681; cf. Admiral Shipping Co Ltd v Weidner
Hopkinsu Co [1916] 1 K.B. 429 at 437.
30



\4&
W
=
hn )
A
B
F_k
5
-

2 AR H A LR R RIDRE] R o &R
Hewmo FEATRGALIFSLHE  w THF272 {7 (total failure of

consideration) | — # % & # & F iy it o

2 ~ £  #&¢ (the common object)

Ao 202 kA end 2% G)¢ T 2 Lord Sumner # 1 F - B 7 e o shgiz o 23R

SR EENEZOE S T k% (the common object), ehies it 2 o Hiy

FS

'—1}'“11"*’7’@_;?1‘?—‘;—"@/}? Hy-E xﬁklfl‘[;aﬁ'){ﬁ‘éj—ﬁ;.rﬁ_ﬁ}_ﬁvﬁv
FRAALT  F B o AR i AR Y R R Y 4

ARhEGF I

TRk GpRA - BRI EEF ) Blhei®0E 7 Latham TR G
) s L. L Al 4w . N y [P R 79 L
FPEfpdeeh ) Pt KA QM R ThE i, "> TEOE>FF
AR GSHEK R B IEL o bldedpdaiTd A R R iRApdg 0 @ TR A R E
Bizdpdad fpdarry A o
”. 5 ' . 80
A A e ﬁ*‘k % X Lord Sumner #7412 T2 B ik g4

MR As BEEEOLT  LEHT RE S PE QR # 6 f S R

AT & LA HPTNY > B FELERET £ R DR OFRS L

_1

AP FRNZT o AR OEHIEL TEHEF oA TER £
P2 0 X P ENEG 2 ROE OB R AR 7 o U EGER iRk
BAE B - AT WEF NPE A R hR 6] R EE Y N P g b
#l4e e Krell v Henry ® > & G4fcn™ 5 4e% rpf 2 8 63k 2% > g0 (RAE 4 KRS

KR Flo 4 AN A MRS DR T F - TR PP E AT RG

" Bank Line Ltd v Arthur Capel u Co [1919] A.C.435; Hirji Mulji v Cheong Yue SS Co [1926] A.C. 497
8 Hirji Mulji v Cheong Yue SS Co [1926] A.C. 497 at 507.

" Scanlan’s New Neon Ltd v.Tooheys Ltd(1943) 67 C.L.R. 169 at 197.
% See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.65 (2004)
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RS S GRBPEFEERE- ST PR B FE A DA

fi:’ﬁu%ﬁ%&ﬂ‘C’
(Z) FiHFPLPUR  FRAFHFER S T

EERE IR G ROL NG ARE LS AN LA PR g e
TRIFETSF A2 GREI A BEIE XA o b4t Rugg v. Minett ¢ > )
AT P LR ARSI F XA PEZIFRALGIIF P nRA
AR A2 G SHENE L TN ARFLE ST FEARPEL

Mo

Fo BRI AR RBENE S AL % B AS LR RABEN £
Ao RRAPAREATE £2 &k wEEF ST § 2 (Saleof Goods Act 1979)
FIFETRLTHIFEZIFFY N2 LI RGHBE G L 4w 225
ER- 2 EALEBRIAIFSE > FFF 9T o ) 2 - RITPF

—f»f.f‘:f]ﬁipéﬁ, i sk 3 B xﬁsf}%

N~ Frustration iz &2t en % € &
“Frustration” # - *3F > A®E2 3 F 2L & ﬂ*arvan: K2 & 7 lord

Devlin #7% ‘P A * 2 &% Zp 24l m b L * g Ty

(Frustration)y &3 ,p™ . ;@ p 3 e > T4 (Frustration), ¥ * &

v

r BEE*F2? o pul i T &R (Frustration of contract) |~k *%& ¥ % 2.

# 3 (Frustration of adventure) ;~" p ##f 4 (Frustration of purpose); % 3

8 Sale of GoodsAct 1979, s.7”Where there is an agreement to dell specific goods and subsequently the
goods, without any fault on the part of the seller or buyer, perish before the risk passesto the buyer, the
agreement is avoided.”
¥ See G.H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.87(2004)
8 See Patrick Devlin, the Cambridge Law Journal (C.L.J.) 192 at 206 (1966).
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#i& 4 (Frustrating breach) | ™ » =™ i w4 2

(- ) %% (Frustration of Contract)

"% Y44t (Frustration of Contract), ¢t — * Fkdp BB T FIfPi ¥ m i@

X% £ A LF (Discharge), iz s » AV A& T > AHERT YA §

G RRA LT 0 ¢ FEFRRLS
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FALGERORREEERPAT R AL > B2

g

s

% X0 (Subject-matter) e R HPFEA L BT A A RGP gk

=

(Frustration of Purpose) & f#{éi& ;2 (Supervening Illegality) #7132 % ¥ f%

oo E R AR AT

VAR M E - Bk X BN blhed B2 F R Lord Wright )% e
# ¥ (Frustration of Contract), #— B T 4wt * 3F > ¥ P IR AKEm &L Fren
BRI TR mE 2 b T ¥ (Adventure) & EF £ A7 B P chenaf
7 2 FMustill LT » 32 TERRERAE > 22 E5 9K Lo a 5 G0
B % % (Adventure) #47 o ;Y72 B 4ok Mustill L. J. e o7 5 249 225 i
-8 T ) ez > TR ¥ T2 9% (Frustration of Contract), i& i %
FIPR& S 6 40 3mcn® 30 B o GiEbrh B RAAEL" > 9% 5 24 7 lord Wright
S haugde Wil Tapdd (Frustration), — @ and i k3l » My T 32 g aa
(Frustration of Contract) > # 3+ % 3@ # 5 "# 4 (Frustration), ™ ¥ %
WWH 2 (X ok A L T & 43k (Frustration of Contract)  p ik 2 9 8.7 &

Hh 6% Y% (Adventure) £ EF £ b A F P gk

8 See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.66(2004)
% See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.66-67(2004)
% Joseph Constantine SS Line v Imperial Smelting Corp. (1942) A.C.154 at 182; Heyman v
Darwin Ltd (1942 ) A.C. 356 at 400-401. ;% ¥ Lord Porter 7= % Heyman v Darwin Ltd 2. 2|+ ¥
B TEHALT AR AR R LPHFL % 5 (Adventure) FHT o
8" FC Shepherd & Co. Ltvaerrom (19877 Q.B. 301 at 323.
8 See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.67(2004)
8 7Y1 Re Thornett & Fehr and Yuills (1921 ) 1 K. B. 219 at 227. &yt % 2|j4¢ » @ %% Lord Wright
EZ-WE RN 5 UG I
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WE o bldc® X Guenter Treitel a2 #r¥ [ %72 % & (An Outline of The Law of

Lo .|

Contract)] % 17 % " %% " # 4 (Frustration) ’» I # M if * & QIR Pl =
< X bEEA) > ¢ FEfPe S 3 i (Supervening Impossibility )~ B edg

(Frustration of Purpose) % f#@isi& % (Supervening Illiegality) ¢ = f&5
25" # % Rdwin Peel &2 “7¥2 [% 9 (TheLaw of Contract)] % 12 %% 19
2§ teoET st ap ik (Frustration) | #7id E 2 % 5]#83) 7~ 22 Guenter Treitel 4p
"o 2 bl4c# ¥ Ewan McKendrick & 7 ¥ 2 [% 4% ( Contract Law)] % 4 %2

14z 7R TE R4 (Common Mistake and Frstration) | » 3%

¥

FLTE AR R RF L PR ERE NS @2 AP
THAEFARNFEAGFETR B FHBEE T T 33 (Frustration) |
RBlA #2903 % LRP A RPEFEERST FREFE A B 9E BRSO

FHRE > Tdp Bk ) 598 4

LR F R E |2 B 5 % 4 0 F 3uz ob T #g 3 (Frustration) | —
FIFOLE edp M2 g#p 3 (Frustration of Contract) | ¢ — i# 24 77 L3 =
FEEY P oo pdr 1943 E B R E g3 #E [Law Reform Act (Frustrated Contracts)
1943)) % 1 5% 12 B 8o FPmbhE T H3* 2R/EEnZ %5 807 0 &
FH @ kh ¥ @i (Frustration)» k& § F 4 F]pta é’u“,fﬂf:—imi HEBZE R
PohiE2 R ) BT At R LXK RAPESE 2 F YR SR - o

nOERE S 2 R e dp e iR T @ % T2 a2 (Frustrated Contracts Act ) |

% See G.H.Treitel, An outline of The Law of Contract (6th ed.) p.351. (2004)
%% See Edwin Peel, The Law of Contract, (12" ed.) p.924 (2007).
% SeeFwan McKendrick, Contract Law (4th ed.), p.301. (2000).
% SeeFwan McKendrick, Contract Law (4th ed.), p.306. (2000)
% Law Reform Act 1943 Section 1 (1) : 7 Where a contract governed by English law has become
impossible of performance or been otherwise frustrated, and the parties thereto have for that reason been
discharged from the further performance of the contract, the following provisions of this section shall,
subject to the provisions of section two of this Act, have effect in relation thereto.”
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B2 2K ik gy o & flord Wright fe Mustill L. J. 4eb i ér3 > 3uh Th*% % ¥

2_ %8 ¥ (Frustration of Adventure) iz~ £ & &4 ¥ (Frustration of Contract) |
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iRz > e E_ TR F E2 #H (Frustration of Contract); — # { ¥ #
b - TT R RE AR PR o Al R AL T FA TR R e
(Frustration of Contract),; #+* "2# ¥# 4k (Frustration of Contract); { f

2P TR RO GREENF- 23T ERFLLFCHER R 2 2R
A TR 2 g R G Tk ek o blheR G FIRA RY 4 T8
BfeEgegaoq Thed 258 - pERZ9BI2 TR, 39

FIEAFTH- BE YL ZGEDNPI N B ' ¥ ¥ % (Frustration of

Contract) @ jidij" (2 #gak) & &3 4 Fih- BEOFL F 9% (Frustration of
Contract) @ % PIFE A& > WA EgFame "o

@ b ' ¥ F 9 (Frustration of Contract) &% L &4 &\ v K

pas

Z_

GERER T A T SRR A R R §

F_‘-
-\

(g e b
B2 b | 4o 87 BF e Ay dg B 8 Ay g BT P Af VB T B0E g R F oM E s ERGEE
Bailhache 3 "R *& ¥ ¥ 2 # 3 (Frustration of Contract);, T 1% &% T ¢ &

HAERMUES QA 2T E-L AL REF AR EFREGDN FE A F O

N

FOOR 2P MACEIIATAEL A F F {50 RV A BERY {5 2y

S 0 B R I B a1 1548 en [ 3 9342 (Frustrated ContractsAct 1959)] ~ &' 375 =
LR € ii;z $;2 (Frustrated ContractsAct 1978) )~ i® ' & iR+ 417 & eh[ 32 K2 (Frustrated
ContractsAct 1988))] 1 % 4c £ < 7 5| g8 5 &7 4 o0 [ &2 G+ (Frustrated Contracts Act
1974)]) -
% See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.67. (2004)
" See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.67-68. (2004)
% {4 Hudson v Hill(1874) 43L.JC.P. 2738t 278. (pt & |id-¢ 45 7] Taf B P/ . 2 55 4 > 13
AT T ? #:5p % £ % - ) ; Lloyd Royal Belge SA v Stathatos(1917) MTLR 702 72. (2 % 2
Ao R T A A R LG MY £ R E £ o ) ; Heillgers& COv Cambrian SN
ColLtd(1917) 34 T.L.R. 72. (s 2|47 £ 3| Th 6§ £ e dk o )
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% Admiral Shipping Co Ltd v Weidner, Hopkins & Co ([ 1916 ] 1 K.B. 429 at 436-437.
100 seottish Navigation Co Ltd v Souter & Co [ 1917 ) 1 K.B. 222 at 242, 250.
101 See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.68. (2004)
102 51411 Clark v Lindsay(1903) 19 T.L.R. 202.
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FT o maEr TR R LA S FR e

BERZEL R Tp s EREZGBPIFLGF R AT R N
(impossibility or impracticability) ¥R&FZ G A s > - B3 &5 Bk
R w2 RE 2 EELY - RS FAIr S 2 AP g o 1R F AN E G
PERN P AR A ERDZ RN 2L 0§ b F R PR AAFOR - Mo E R K
Anderson £ Hay ' % 484 3% T# (Frustration) ¢4 '™« @ S F 70L&,
3 FRETNZEFRF - RRADIPL FIZENRAS FLARE T LIRS

_-!zm;]:pﬁ.:» Ao ;Jh‘h’I.lOG R RE "]/zxd’fxffnt):‘kﬂ#ﬁ)f%%%-ﬁ—"ﬁ*{ F\-:'—f‘-m’

fimad F2 g 57 ik PATIRE o AW AW B Hma T EEY o HL A
FrpREEE P FRFLda o @ [ ook ) chiz Napdk (jRi) RATRGE

* T EPIS 7 a2 7 i (Supervening impossibility or impracticability)

chi aEd (f2i) 2B 5 B

EREFIFLE St - RS B P R R RS 2% LA
*A o E R iy (Impracticability) 4 REBB-R L H 7 it L L > w2 K
E T R P A R S A, et T p andgdk s o RE OT AR

(Frustration) ; - # 7 E&ER P ¥ > 872 ¢ 7 L7 o foffid iz ok
l/}ljlog o

(z ) # it Y (Frustrating breach)

Mepykit ) (Frustrating breach), fidp- A& § £ 2 - > §F 439
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MEAsnTEY A T AL BT L2 - SRR ER

-

TER

103 See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.69. (2004)
1% Frustration of purposein §288; impossibility in §§454-459.
1% See Anderson, 3 De Paul L. Rev. 1(1953); Hay, 164 Ac P. 231-245-250(1964); G. H. TREITEL,
FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.314. (2004)
1% Corhin, Contracts, para.1320, 1322.
197 Restatement 2d (Contracts), Ch. 11, $261,265.
18 G, H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.324. (2004)
W v h2 $=F 5 H2HP o
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FFRRHEFI e EHERAIRLE Y2828 hiE 9" ook 2 T Devlin
eI ,T*pi-F'“;b SR A 5 0 B Tapd (Frustration), — 3% ridp THgkig ¥
(Frustrating breach); ¢t - * ;% » % %4 T4k (Frustration), - 3% k4p
g FRRLS E @ 30 0 T2 % (Frustration of Contracts) z # ;2" o T4
#:& %) (Frustrating breach) ; fr "& X #1245 | 3 k2124 > X E T AR

/E r_}.w\ﬁp _:r_g rﬂ}? 2} £~ _g;/—z%gl
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# (Default) 4 & * & QW4T 5 47 -

A

ke Capsig g ) o - g g2 e

B RET LAFRZa A FARBAZN2ZFFLIRRARTEF Y A0 h
Hz- 27 a@k-L2ERPEFGiERTSH 2 517 (Non—performance) 2 ¢

FEAF - RAF I RFLAFTEIREOH A RATETGY pRA g Ta
#7 f %) (Frustrating failure) - $g e 4 2o 7 a7 #| 3 3 B 9 (Frustrating
failure) fidn— = Ai o g2 md F 20 TR 2 Qi * £ QaFRRA A § B3

AR WS PEERLE TS (Rescind) 2 41" e - S AN BYE T L F

FAF O AT AR THAFTEY G ANS b 2 ET
B AR EERESIA D ERG T AR AYREF AF RS TP

TR R ez AR Btk 0 LR Rk ARE AN B YL REMA H AT B
¥t TR FLER Bk iR RB B2 iRk L
FEOBA G FELF o BRLEGpE T E L TG PR R KA 4
prk s P EERE T LT 2 (Rescind) 2 ] 5 57 iﬁ‘iﬁ‘ﬁi‘ﬁ R H

MERFLEd > WHREARARE LR GR T B ER Y 0 X RA R AR

10 g Tarrabochiav Hickie (1856) 1H. & n.183 at 185; McAndrew v Chapple (1866) L.R. 1 C.P. 643
at 649, E iAoy ~p Fénq%ﬁ ("frustrates the intention of the parties” ) |
" Universal Cargo Carriers orp v Citati[1957] 2 K.B. 401 at 430-431.
12 G, H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.527. (2004)
3 G. H. Treitel, The Law of Contract (11" ed.), pp.835-838
14 G, H. Treitel, The Law of Contract (11" ed.), p.659.
15 Y H R & S Sainsbury Ltd v Street [1972] 1 W.L.R. 834.
16 711 Minnevitch v Cafe de Paris (Londres) Ltd [1936] 1 All E.R. 884.
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17 G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.70. (2004)
18 Appleby v Myers (1867) LR 2 CP 651.
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T ARECRNE R CFEAF o AL B R A FF AR AR R PR
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9 Re Shipton Anderson u Co [1915] 3 KB 676.

120 Robinson v Davison (1871) LR 6 Exch 269.

2! Bank Line Ltd v Arthur Capel u Co [1919] AC 435 at 460.
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122 Cf Jackson v Union Marine Insurance Co Ltd (1874) LR 10 CP 125 AT 140.
123 Acetylene Corpn of Great Britain v Canada Carbide Co (1921) 6 LI L Rep 468.
124 A Tamplin Steamship Co v Anglo-Mexican Petroleum Products Co [1916] 2 AC 397.
125 Condor v The Barron Knights Ltd [1966] 1 WLR 87
125 See ante, p 316.
27 poussard v Spiers and Pond (1876) 1 QBD 410.
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128 poyssard v Spiers and Pond (1876) 1 QBD 410, 414-417.

29 Howell v Coupland (1876) 1 QBD 258.

1% Blackburn Bobbin Co Ltd v TW Allen u Sons Ltd [1918] 2 KB 467.
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4 &M (House of Lords) ™% T sif ez H|A3230 5 » 4 b 4 G407 & ahdn

WAL GRELE R DS B A MRS N A KA > I 4 F & bR

31 Nickoll and Knight v Ashton, Edridge u Co [1901] 2 KB 126.
32 Tsakiroglou Co. Ltd v. Noblee Thorl G. m. b. H. [1962] AC 93.
oL R
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3% Tsakiroglou Co. Ltd v. Noblee Thorl G. m. b. H. [1962] AC 93.
%5 British Movietonews Ltd v London and District Cinemas Ltd [ 1952] AC 166 at 185.
1% Davis Contractors Ltd v Fareham UDC [1956] AC 696.
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37 Kirklees Metropolitan Borough Council v Yorkshire Woollen District Transport Co Ltd (1978)77 LGR 448.
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%8 Herne Bay Steam Boat Co v Hutton [1903] 2 KB 683.
139 Amalgamated Investment and Property Co Ltd v John Waiker u Sons Ltd [1976] 3All ER 509.
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p.393-395.
141 See Peel, The Law of Contract, (12" ed.)(2007), p.948.
2 Fibrosa SpolkaAkeyjnav Fairbairn Lawson Combe Barbour Ltd [1943] AC 32
4% Denny, Mott & Dickson Ltd v. James B Fraser & Co Ltd [1944] A.C. 265.
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145 Cricklewood Property Investment Trust Ltd v. Leighton’s Investment Trust Ltd [ 1945) A.C.221.
146 Hindley & Co Ltd v. General FibreCo Ltd [ 1940 ) 2 K.B.517.
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158 \W J Tatem Ltd v Gamboa [1939] 1 KB 132 at 138.

> Cf Autry v Republic Productions Inc 180 P 2d 888 (1947).
54



RO P EREFEAS S FHAARIT L T g A oL Rk, R
w1939 F 8P BN Lkp - WA T FHIMAR §F AR FHIIRIFES

SR EFARE AR E QT 3P RE P AT

-~ p e ez G # (Self-induced frustration)

ZOFEAIRTE Tpe Rk, A LRI R GAFRITE > A L
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T am £ 52 2F b4 £ £ 4235 % Y Ocean Tramp Corp. v. V/O Sovfracht) :

[ £ £ 17 %% J(Ocean Tramp Corp. v. V/0 Sovfracht )
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Ocean Tramp Corp. v. V/O Sovfracht 5 — B % 3 iF 4, 2 % (Time Charter Party ) » #1
AR Gdpdpdaity At PR o g dg 2R RS A d BT
K| iﬁ)f]p\ AFsamp 7 %’3’@“’1’% *ooom R H B PER LB f}%lﬁ' ' (Charterage) 2. 4y 44
AEFAET o W QORI EPN o G A FRER Y Apda o T2 Ay da F RS 4
2 dpom o VRAR A TR AR & B duda ety 4 (45 L) o Ocean Tramp = & ! 42 Eugenia
B - HRET2Z 7R 0P kX 4rdg BEugenia st 1956 & 10 * 25 p p 2 R AL E
# (Odessa) M % > FHCBRELEFH AR > A% ¢ Al T FE LT

Teif W3 > Eugenia Bt £ 7 30 pEEEE > g R T b wEER ERE 1

% See Ocean Tramp Corp. v. V/O Sovfracht [1964] 1 All ER at 161.
& 994 AR E o RAZ IG5 ) (Voyage charter party)» BARARIRE 97T 0 iRd; L4
P ER ) Bk E3 ff*‘*ﬁxa? dpda P AREAG AT A (pR) 24pd c R AHHEE > BHE% 0 B
2R 2% 2005 & 9% 5 346~34T F o
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* AR R4y 4 % Eugenia BLiF ¥t ERiE LB R 03 B AR

(=) a5
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t¢ EugeniaBlix 5 € F1 5 ghix L8P A m sayp 4 & > 2 pF2 F Denning %
Tsakiroglou Co. Ltd. v. NobleeYhorl G.m.b. H.— % » %% 5 - B CIF & % » 2% 24+
WEPERZ A BV AT &AL CIFZ 92 AfE) - a2 F Denning 7
WR AR EHEY CCIF R N2 TP RGT 9L R FRHEFL LR > 27 ain
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FEg . X2 FLEE A unk 75 (negligence) “R2 o - a2 > 7 g

R K EE R b e * o Gl4e e Taylor v Caldwell — & ¢ » FA44 g B4 Lo

N

GRFIAALE RE G L (TR TR PIARE TV R A FEIZ RIS o X Hldeh b
HE SRR LEMFR #4050 > FEEHEFLp e gt f (carelessly) @
Bh &d EREZNEFFEE > MZHE 72 FHIZORRLIEHH ARLF

RER RS AERAA P RES GEUIEA KA TR A ERE G

— G FFAT AN RRZEELD AR ORH P BN EEF F A

AT oz hd mAEslE RIS iﬂﬁ;ﬁfi&fy—;&fz s Blde o — R e A F) L g B
AL E B AR £ R AT EZ S LRGSR L KA ErE

N N v . - > Y PV s N ) P N o2 X Y 160
Zoed ARPFEF FNHPITL > T RIFLFLF G ER A OfREEL BT

=1

AR EEE TS EE A e R T A AR AheT A AT AT

BB ARG REE A R AR R R EE AR A

lAe? fite - FRlgic m - B REFlOR o€ 20090 A 8 0 7

57 Denmark Productions Ltd v Boscobel Productions Ltd [1969] 1 QB 699.
158 See Joseph Constantine Steamship Line Ltd v Imperial Smelting Corpn Ltd [1942] AC 154 at 166-167.
19 Cf Sumnal v Statt (1984) 49 P& CR 367.
180 F ¢ Shephard u Co Ltd v Jerrom [1987] QB 301.
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BETEEAFREDFEEIS Cfrf o IR L S AR KRS | F o

PENE S ERRET T AP BERGEL AT ES Y R BRI
NHHRIPEHAELF 0 FF@ 2 (common law) F 9#FHILHL 2 ok > - 435

2@ Y

e TR fRyEE g
PR SO L E R pE R RS

0 F Y

wt

T
o
3
N
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o
%

- L@ ROMPEG > RO EEY By F AT AR5 ER Tow A

(rescind) 17 & » B2 #7353 f chif 3352 T2 (terminate) o

B o - 2 FFAV R TGRS HFE EEJE L R R
EFF G g IR blde- R E G e R abdrdg 12 B Y o @ prabdsdg AR B
FA Y > - @3 0 24 R BIGFA X (charterer) € 2 5 iFdp & a4k > 7]
B ORAG ACRFIRRS R S R TR Y AR > L A ekt R 4 R

SRR R AR E > RlApAaTE AT g LSRRI N IR D ER

B A G PESL AL RS GALRF o Y X ORERIETE{HFFR DR T

1L Maritime National Fish Ltd v Ocean Trawlers Ltd [1935] AC 524.
162 See Bremer Handel sgesellschaft mbH V Continental Grain Co New York [1983] 1 Lloyd's Rep 269.
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e om KR H PR SHEFAFAL Ble B8R Z05% 4 o s RA GG
BERARTGE S L “,f %4 &7+ 0 Fibrosa Spolka Ackcyjna v.Fairbairn,
Lawson Combe Barbour Ltd % % Chandler v.Webster &z A # F > 2B Trr> 7 -
it AR T - 2 B AR QD R 7 A 7 R
TR RR G AE RS S R RES F R LR gL f B T TR h
(total failure of consideration); = it FR&ER » 7 Wi GRiE R 2305 7]
PR LG FFIANT REE NG 0 RARET L2 R MR

if\» o

RPIZER o Ed B Ak

}!E

PE - R RERIL B 0 g EEE AT D
T2 g BB AR EF R R B R R E > B E L - PRI
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FRUEPEL S A AR 20

Z ~B R 1943 & £ ¥4 32 [The Law Reform (Frustrated

Contracts) Act 1943]

JHEABEEL > F R T AR AFEFE ORI L B R 1943 & F 9
%2 [The Law Reform (Frustrated Contracts) Act 1943]) 2 d % » 3 K 1943
EZHRGE 2 2 E DT AR F R S AN R T AEE S ST A E g

(-) ERE&K

1943 #Z 93k > F AL - RPHERERINS 2 FE AN Bia
TOBREFAAS 0P PR R AL EF AREL0 Y 100 2

Hirdfe £ 90 10 P R B AN ALH > FlREOHEEILGTE T ¥
FEEEM S WL R FRAPEEHE R L A D AR AR HRPSf
Gt EArpt B EFF I DTG0 1043 EX M S 1Y 298 YRR TR
Rs$dn 29T FALHHEE HE - AZOFRE2FL8H 0 FF ¢
g gL EE BN ARFERY £ KB OFRIEGH2L G OT L -2

ERAeft AR i AR E bz FE A4kt 4 (expenses) PF > i =

£
R TR PR RN S B TR - SEET Iy

163 See Ewan Mckendrick, Contract Law (7" ed.), p.319. (2007).
4 Law Reform (Frustrated Contracts) Act 1943 section 1 (2) ﬁrjfg :

All sums paid or payable to any party in pursuance of the contract before the time when the parties were
so discharged (in this Act referred to as “the time of discharge”) shall, in the case of sums so paid, be
recoverable from him as money received by him for the use of the party by whom the sums were paid, and, in
the case of sums so payable, cease to be so payable:...

60



AeRAa TR E L B ERY AN LA REIT R OERZE 1 ES 2
FUUERAR TR R B A B2 R R AR LR A
2ZFH o BT L EREE ) AFAQEA N BP0 RF LA
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ik NEFE S GG IR P bl h WG T f b TR E R R A D K ot 7

TR E RO geR AT 2 TENENAR Y FORE V2 RT
Tipl Bukamd a2y i BpE s 3 f@dg sag Meng g 7

NG TH R F TR EATALE T il kT = EER £ 5 100 ~ o

AR E A qp Rt 05 150 & o g RS @ RAE 100 & g f 3 -

(=) ## 415 (Other benefits) 2 iEik

Fle g&V UEL i S A H O i G & & T ik R ATAR $

F_
Ty
X
]
A4
&
*-E\

Fol o RO ATE 2 AR QD > - 2 g R A AL H E& 0 E B T
EA B A R blhr o T A23 A 0 RRSC PEEERY Lk
g B HFMERRRAFEH L RET RRRR LR o SE ERR

LMAIE e P g AT BEBE TR A LRI g AT &

A

TP OURE GBS 1 EY 3 CEAKRAR REERT ) F-BdF i e TAax

165 aw Reform (Frustrated Contracts) Act 1943 Section 1 (2) HeF& :

Provided that, if the party to whom the sums were so paid or payable incurred expenses before the time of
dischargein, or for the purpose of, the performance of the contract, the court may, if it considersit just to do so
having regard to all the circumstances of the case, allow him to retain or, as the case may be, recover the whole
or any part of the sums so paid or payable, not being an amount in excess of the expenses so incurred.

166_aw Reform (Frustrated Contracts) Act 1943 section 1 (3)

Where any party to the contract has, by reason of anything done by any other party thereto in, or for the
purpose of, the performance of the contract, obtained a valuable benefit (other than a payment of money to
which the last foregoing subsection applies) before the time of discharge, there shall be recoverable from
him by the said other party such sum (if any), not exceeding the value of the said benefit to the party
obtaining it, as the court considersjust, having regard to all the circumstances of the case and, in
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particular,—

(a)the amount of any expenses incurred before the time of discharge by the benefited party in, or for the
purpose of, the performance of the contract, including any sums paid or payable by him to any other
party in pursuance of the contract and retained or recoverable by that party under the last foregoing
subsection, and

(b)the effect, in relation to the said benefit, of the circumstances giving rise to the frustration of the
contract.

167 B P Exploration Co (Libya) Ltd v Hunt (No 2) [1979] 1 WLR 783.
1%8 B p Exploration Co (Libya) Ltd v Hunt (No 2) [1979] 1 WLR 783 at 801.
1% | aw Reform (Frustration Contracts) Act 1943, s 1 (3)(b).
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(z) 23 % 1943 & & {2 2 6t 35 (Exceptions)

1943 & £ {a iz R 2 v o giAFHmePEE#HT s Blded (IEET R T

ANEGUEH2 AR RHPEFL BT 0 2 @ RES

>

DHHHAETAGrBIEERY BRI RIS EENT o
bR B RS e ko 1043 & 2 GHERGE 2 F F > © g R AF P
S rURAg DIACEAER T ¢ L L B RIGE IR G B PSP i L TR
PR AE R @ oy (reclain) ™ FA T Y b 4TS D R PG S

PR FE? B T2 i (P @A pERAPRYFLET T REJE, A @

|

A ARE R G O RERF AT FEFFREL B DV LR MY
PABEE- B AR A RLAE X ERIA niRg & FERT A M
FRFC PR A i ek BIR T 1979 £ 0 58 % 2 (Sale of Goods Act

1979) % T » @ %9 G S P FurF 4 > BPpiE 1943 # 2 %20 g &

h
[k

NExol{ £ o

KA GG ME R PR 2GR R e R T Y] Bl
FARLMES T#HR FFELeAE A TR AR RERE Y &
SERFRRAR S RATA@ENBY T2, b e R AT f g TH
PR A DR S RPR TIPSR L o a LR R B § R A

@ T oar A AR IR nE g RE R RIS NS RGP BT

0 Byrne v Schiller (1871) LR 6 Exch 319.
1 Cf Tyriev Fletcher (1777) 2 Cowp 666 at 668.
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2RI AR AR A S BenS G o FRE L 0 2 SR
FORMALILG T ARFIGRET R GRS RAIZ T KL RO G R F

s BARM DR T R - > ROFE AR TRV A DESL S PP nF R
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12 See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.50. (2004)
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Ra o FIAAREERHE S P AT P FEIREIRNT9EM L R
% &5 ¢ (American Law Institutr, ALI )¥ + %# # B & /2 & % %( Restatement of Law
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gERE B W FE g o ¥ ok W- B2 (Uniform Commercial Code »
HUCC) d 2 ®Wi- 12 2RZL | ¢ (TheNational Conference of Commissioners on
Uniform State Laws) £ % ®;% &2 ¢ (American Legd Ingtitute) & 5 % > # p 0%

FREELNA R R FIGE > PP A - LR L

AT NZEHFREEIRMA-F2L ZERLFE AL T2 R

F2 R E RS- L PR 2ERS F S0V 2 WS BT IR A

5 Farnsworth, Contract, 4rd edition Aspen 2004, p.26-31.
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181 SeeE ALLAN FARNSWORTH, Contract, 4rd edition Aspen 2004, at 3;
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18 See E. ALLAN FARNSWORTH, Contract, 4rd edition Aspen 2004, at 32.
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1% See James Goldley » European Codes and American Restatement - Some Difficulties> Columbia Law Review >
January 1981 > at 142.
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" The Restatement (First) of Contracts §288:” Where the assumed possibility of a desired object or
effect to be attained by either party to a contract forms the basis on which both parties enter into it, and
this object or effect is or surely will be frustrated, a promisor who iswithout fault in causing the
frustration, and who is harmed thereby, is discharged from the duty of performing his promise unless a
contrary intention appears. ”

188 ~ [F NE L REERARR (N )0 3T 45 > Friedrich Kessler, Grant Gilmore, Anthony T. Kronman 3 -
E SR 0 I AN ER AR > 2005 &F > 889 FI o
9 Corbin, Corbin on Contracts, part VI, p.273.
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1% Corbin, Corbin on Contracts, part V1, p.16.
191 UCC§2-306 Official Comment: Purpose 2: Under thisArticle ... A shut-down by a requirements buyer
for lack of orders might be permissible when a shut-down merely to curtail losses would not. ....
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192 Restatement 2d §261 ( Discharge by Supervening Impracticability ) :

Where, after a contract is made, a party’s performance is made impracticable without his fault by the
occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made,
his duty to render that performance is discharged, unless the language or the circumstances indicate the
contrary.

19 Restatement 2d §265 ( Discharge by Supervening Frustration)

Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault
by the occurrence of an event the non-occurrence of which was a basic assumption on which the
contract was made, his remaining duties to render performance are discharged, unless the language or
the circumstances indicate the contrary.
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197 Whitehall Court v. Ettlinger (1920) 1 K. B. 680.

1% Cusack v. Pratt, 78 Colo. 28 [239 P. 22, 44 A.L.R. 55]; Yellow Cab Co. v. Stafford-Smith Co., 320 I11.
294 [150 N.E. 670, 43A.L.R. 1173]

19 See Williston, Contracts (rev. ed. 1938), Part 6, § 1955, pp. 5485-87.
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206 See Jonathan Neville, Contracts Adaptable to Sixth Edition of Fuller Casebook, 4™ ed., Chicago:
Harcourt Professional Education Group, 1999, p.125-26.

86



i+ £ 2 (Force majeure clause) =% &_T¥2spi% 2 (Hardship clause); » &

AipfEicr A g e

2 EZHWhE TESETAR, TRGAR

[#FEWFEER] P H2 T Fpa R 2R EREPIRIZGUE R ER
LA AR E RS SINE DS REEE O AN R R BN O
P HAER IV AR IR RS B 30 L AR 0 2 KRN B R
SRR TEREROR AP L R LI T 7 47 RS ERL 2T o
FRgEg Ly FREYRERJIRDR G AEERLI LB DT Y 2
AEFheph AR ARFE R E Y 0 PRRIES P ESZ Ao s

WM LA 142 A A AP 1 ARh D BT L PR

~[# # 45 % ] (Power Engineering & Manufacturing, Ltd.

v. Krug International ) 207
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LB RRL 8T TpEFARa a8 6P ERLARKRLEY L RFEL
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207 power Engineering & Manufacturing, Ltd. v. Krug International, 501 N.W. 2d 490 (lowa 1993).
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208 See Allan Fransworth, Contracts : cases and materials, p.842. (2008)
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219 See Jonathan Neville, Contracts Adaptable to Sixth Edition of Fuller Casebook, 4™ ed., Chicago:
Harcourt Professional Education Group, 1999, p.126.
211 See Allan Fransworth, Contracts, p.649.
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# % ] (Amalgamated Investment & Property Co Ltd v. John Walker & SonsLtd)
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LRROARRIERAHE FEZ QLT PEEE R 5 [
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PR FPR O ERERD SBELE* P RRRPERE > S8 Y P iR

Rlendolr @ NI AE R > BARENT 3 & Em 2t F 52 R4 PRE HP D
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BB > RF]T ASTER S R AR R A g A KILD PRI R B 0 2R a AR kAR 5 R0
Pt RP4E 5 B R R hE G B P cha R R B AR E AR
FFRA R BRI AERZPEAA BT 2 EERD > PR ERNEF R LR
Pl A ERZEAMRZFENTHEL - >0 £ F iR —%Z‘F;g AASFPEHEARE 9T
b P % 3 a0 (Impossibility) A2 R FEFenR 4L > X F]5 03 R AL B X
S R R Y R R G B R T ik R DT bR

Plhed 3 V- BLAEEFROFI > AR REEARLFE NP g RRA

12 See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.346. (2004)
3 See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.340-341. (2004)
2% See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.332-333. (2004)
5 The Northern Indiana Case, 799 F. 2d 265 (1986).
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WEB R AR R o K m BRI RV A E BE RIS N ORI IR 2
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(Frustration ) | f2 o 2 W2 PR PEZ 92 E2F RS - =5 288iEF 4 MR 5
Fro (423 ¢ 2 % ] (Lioydv. Murphy ) eiimsdsn » 14 & 2 18 03 chdp B 5 &)

g B2 BRI R E Bk > TP ERNT G2 EE RS - K 526508 0 %

2 See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.347. (2004)
217 See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.348. (2004)
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218 Groseth Intl. v. Tenneco, 410 N. W. 2d 159 (S. D. 1987). =% ¥k Karl Wendt Farm Equip. Co. v.
International Harvester Co., 931 F. 2d 1112 (6" Cir. 1991)5%@?’5 s FRE %E["Ef%ﬁﬁm Jﬁﬁﬂ,ﬁfjé}
;;%%iné?ﬁﬂi * FINEEEORR AV E VS SRS ol F VAV o
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B ER AR ~ZOTA IR > R AR TR > T E 2 ARG R
Hh TR e IHESF o Bl4eF E 2 b e? B4 (middleman) #%&7F 3F 5 BB KR T E
BRI R ARG RS AR F 2 HBOELA WG PR EL R R

EWELIR G AR A 2 > HEBELAREA EP B A BEAFA LT
PP THEARES S R RHERI B 2R o B H B EA LF AT SR

FEBLENRGER - BIF- 2 FEARELPEIOL TR EYR T

2% Opera Co. v. Wolf Trap Found., 817 F. 2d 1094 (4™ Cir. 1987).
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-—\

foET G MEOLARMARET A AFPRA L R IR EE R Far g
e 2 @4 (fault) #Fid =& > 772 3 * PRI A2 R L2 @847 e 7 T
P e FHE RIS E TR A 5L 75 (negligence) o pt - B i

B2 2 ah kT ap 42 % 3 (Self-induced Frustration) & & 4pF o

AfAE R B BB PR > AP3E > - ER GRS B AR ER
POBTEG L EHAELT AP B PR RGP iR ia L5 E 9K o
L A F PR T k- RARS Y GG R T AR U] R ABEF BR A D

T RBlA A ERTARRE Y ’Lé’u“,f L ‘f LREAEY il g R ehT it o FRIB

20 gea|||ustration 4-7 to Restatement 2d §237.

2! Sea Comment 1 to Uniform Commercial Code §2-613.

2 {1 4 {74545 20th Century Lites, Inc. v. Goodman, 64 Cal. App. 2d Supp. 938, 149 P.2d 88 (1944)ff| ¥ -
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GH R EFIRS AT FFARLE - LA P LAY TR o

‘F\/ﬂv<

TmLE T BT AT T L EL G AR

\r‘“’n

WA o IR 0 0 e B

r 423 % 2 %] (Lioydv. Murphy ) 241 it ehp 5 e > 2 9 p g
AT |0 itk THES T BT ST R 2 e S A

TEEABESLE -

34

BEg v B R R E TR

% - 1 6]+ %1345 Marks Realty Co. v. Hotel Hermitage Co. 284 % 6| E 5 @ %
AZBEDDI4E] " HY d AZBEHERZFSL Fe L0 2R3 2Fd %

o AR ENEYE BRALHAZE (TR)IEF~ 2R EZ W A S

23 Marks Redlty Co. v. Hotel Hermitage Co., 170 App. Div. 484 [156 N.Y.S. 179] (1914) .
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ApTFEF TR AR EZ A EIRLE NP Giz B33 B2 BFTiE
BRI PR TR R 2 ERAPEIH LA HBA T R
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BEGEERERS DR 272 (1) A2 £ B & 5 377 R 22 w40 Rk &k

FoWOIF oA G- RS A 0B G- SRS A CABE BT IAR
PHREBlIF A B ERIAIL G R T AKELAE c L AL R TFIA 2L F
& (fault) VA > ATt @i A ez Y EAER LR LH 1+ A3 Bo
FRwe " AS i B p it Bl FHcgafp 2 B E A- Py 2 B
TEAFTLEHH 1‘7"“’—BW’UI*{{;~JI€BMU EATREE A EFTY ¥
SEEAZOOEARARE O PRIV EEFLONLR ARZE ZYE BRAD

Rl S R L AR BT R

-

BT F o s A E 9 B A 4

.‘.»

GHHEBAHBI fEOLT

24 Restatement 2d 8377 :

A party whose duty of performance does not arise or is discharged as aresult of impracticability of
performance, frustration of purpose, non-occurrence of a condition or disclaimer by a beneficiary is
entitled to restitution for any benefit that he has conferred on the other party by way of part performance or
reliance.
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BA o AR SEFRAFHLIRE I TE R P Sk o 0 R
A fEE s S - BEETREREZS K Corbin RS HRG T E - g FE A
FHRHAHDEDA D o R P OT PR mF AT SRR IS Ry ¥
Ak g E Gehp ™o | bl4c e Taylor v Caldwell # > B2 ehp chr kg * 3%
3 B A AL P R BT E g [00 B AR o A2 G F A RSO H A i@

LF o RER BT H S gop gk (frustration of purpose) @ 4§ o ¢ fiwih
Taap eaE s fhdy TE R PTH S A A0 P Ry T R B

KB g

#%5 See Corbin, Contracts, para.1322.
% See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) p.62. (2004)
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performance) |’ % iE#R T & ¥

PA RiE > AR A G- 2
i A FF F AL HE & 4 pr (material failure) & @i o 9™ % 238 R
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FEERY RS 23T RIS T AN Y (failure in
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2 FFRT > F AT Ty (breach) ) ™ 74 3% Fahig r 0 TP AER

ARET [ R F] Y PR RECFEAGASEAES FE

Ak
(=) ¥pedge

FRERG O FSHFFE AT MR B2 ok LS E A ii:’ﬁu“,ﬁ%f:.%]%

SRR R Y R e R R R AN

227

Restatement 2d §267(1): ” A party’s failure to render or to offer performance may, except as stated in
Subsection (2) , affect the other party’s duties under the rules stated in 237 and 238 even though the failure is
justified under the rules stated in this Chapter.”

8 Restatement 2d §237 :Except as stated in §240, it is a condition of each party’s remaining duties to render

performances to be exchanged under an exchange of promises that there be no uncured material failure by the
other party to render any such performance due at an earlier time

2 g0 E WG ER Y - KT 267 5% 1

FEm
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B K 1943 # #recd 2 % X # $2 (The Law Reform( Frustrated Contracts)Act 1943)
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ERAE L O
BREAAMZ PR RRER © dod - 473k o Ra > BREZ I ENFOFH2vH
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FRZRAFEERZERR > B w4 R (Restitution) 5 2 5 P iR is 54
A R R R EE RS RS ORI TR N S R
Geamp stk BE I HURT TN EREr AR RTLAEY > FE A Eo o
Wiks 240 82 % 3TT FR T AR FwAR AR AP 24078 | @ % 377 ixw ik
TR R - R T FR IR A PR R A gL AR F AR

Pl A ELEZHFFLEPF > RERFLEF AT RPA TG TG

% Restatement 2d §269 : " Impracticability of performance or frustration of purpose that is only temporary
suspends the obligor’s duty to perform while the impracticability or frustration exists but does not discharge his
duty or prevent it from arising unless his performance after the cessation of the impracticability or frustration
would be materially more burdensome than had there been no impracticability or frustration. |
L Restatement 2d §272 (1) :

In any case governed by the rules stated in this Chapter, either party may have aclaim for relief

including restitution under the rules stated in 88 240 and 377.
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FR:E xBTS H a0 (Impossibility)) * 8 5 F 37 it (Impracticability ) » &

%2 See Richard E. Speidel, The New Spirit of Contract, 2 J. L. & Com. 193, 209(1982).
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3 Totten v. Houghton, 2 S.W.2d 530 ( Tex. Civ. App. 1928) .
% See Restatement 1d 8455 :

Impossibility may be due to the nature of the thing to be done or to the capacity of the person who has
promise to doit. It is the difference between “the thing cannot be done” and “I cannot do it.” Thefirstis
objective; the second is subjective. In promises that can be complied with only by the action of the promisor
himself, the two kinds are united.

25 gea Corbin, Corbin on Contracts PART VI, at 28 (2007) .
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% Mineral Park Land Co. v. Howard, 172 Cal. 289, 156 P. 458 (1916) . fctez 2 " [@r 2 W% )
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1 Transatlantic Financing Corp. v. United States 363 F.2d 312 (D.C. Cir. 1966)
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240 See Patterson, The Apportionment of Business Risks Through Legal Devices, 24 Colum. L. Rev. 335

(1924).

%1 See Restatement of Security §117.
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22 gea Uniform Commercial Code §2-613.
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Molasses Co. **
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#% Canadian Indus. Alcohol Co. v. Dunbar Molasses Co., 258 N.Y. 194, 179 N.E. 383 (1932).jf| % «
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Minett) -

4 JCC82-613 ( Casualty to Identified Goods) : " Where the contract requires for its performance goods
identified when the contract is made, and the goods suffer casualty without fault of either party before the risk
of loss passes to the buyer, or in a proper case under a"no arrival, no sale" term (Section 2-324) then (a) if the
lossistotal the contract is avoided; and (b)... |
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5 UCC82-615 : " Except so far as a seller may have assumed a greater obligation and subject to the preceding
section on substituted performance: (a) Delay in delivery or non-delivery in whole or in part by a seller that
complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as
agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a
basic assumption on which the contract was made or by compliance in good faith with any applicable foreign
or domestic governmental regulation or order whether or not it later provesto be invalid. (b)... |
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(1) *o1-

% - B+ 24 p Blount-Midyette & Co.v.AeroglideCorp. % » A& B % 4 >

PR FBBEB2Z REA 4, § AL ¥4 B B2 AMpr B2 ARt

6 See Natus Corp. v. UNITED States, 371 F. 2d 450, 178 Ct. Cl. 1 (1967) ; Northern Corp. v. Chugach Elec.
Ass'n, 518 P. 2d 76 ( Alaska) , vacated, 523 P. 2d 1243 ( Alaska 1974 ) , appeal after remand, 562 P. 2d 1053
(Alaska1977) ; Mineral Park Land Co. v. Howard, 172 Cal. 289, 156 P. 458 (1916) .
7 See Jennie-O Foods v. United States, 580 F. 2d 400 ( Ct. Cl. 1978) ; Huffman Towing, Inc. v. Mainstream
Shipyard, 388 F. Supp. 1362 (N.D. Miss. 1975) .
28 b1 I SE @ﬂfﬂszajzos i
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2 7] 6 {74:45 Blount-Midyette& Co. v. Aeroglide Corp., 254 N.C. 484, 119 SE. 2d 225 (1961) .fiij ¥
0 Restatement 2d §205 :
Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its
enforcement. (E’iHF Py MRS T R G IR T PV AT )
] 11 (7 4485E Pennsylvania State Shopping Plazas, Inc. v. Ollve, 202 Va. 862, 120 S.E.2d 372 (1961).[1
112



ACFRI N PECHRIE LG AR

AREIAIRANCEERMNEF 0L ¥ - - FEF ARk FURRE R
WL E AR T REAFEA RS FRA- F 2L ¥ 2-610F2 =i
ek [+ & X% ] (Transatlantic Financing Corp. v. United States)z_ ;2 Fx 2 i p #13
H O FRZPPORMINFERRP DA - BLTAR CFE LA LRET G2
U2 ) o APEOTE R AR BT DR FRZ P T RANEER AL - B L
FERBROER CRAZERES BRI AR TRERGFLYE L ED

GRS BT NS T f R NS

BEARE RS- FEL % 2-61h L AR TR's (risk), - 3 7 1 4 Henry
Friendly ;= ¥ # United Statesv. Wegematic Corp. 2|47 2. ¢ % » 2 Bl - 2L %

2-615 i ¥ E% (A NEREF A fERGRR DT P RS- F L

*.<
|
P
e

$2-615 iFRPR BH BAR R IR R b G2 R S0 A L

o

Moo FREZNEEERS D RTHEMERFE > American Trading & Production
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»2 See See Allan Fransworth, Contracts, p.625.
%3 See United States v. Wegematic Corp., 360 F. 2d 674, 676 ( 2d Cir. 1966) .
%4 See 453 F.2d 939, 944 ( 2d Cir. 1972) .
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% Restatement 2d §262 :
If the existence of a particular person is necessary for the performance of a duty, his death or such
incapacity as makes performance impracticable is an event the non-occurrence of which was abasic
assumption on which the contract was made.

% See Restatement 2d §318.

»" Restatement 2d §263 :
If the existence of a specific thing is necessary for the performance of a duty, its failure to comeinto
existence, destruction, or such deterioration as makes performance impracticable is an event the
non-occurrence of which was a basic assumption on which the contract was made.
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9 Restatement 2d §264 :
If the performance of a duty is made impracticable by having to comply with a domestic or foreign

government regulation or order is an event the non-occurrence of which was a basic assumption on which
the contract was made.
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0 Pricev. Hernando Beach, Inc.286 So. 2d 279, 281 (Fla. App. 1973) .

%1 Ashland Oil & Refining Co. v. Cities Service Gas C0.462 F.2d 204 (10th Cir. 1972) .
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% Tenants (Lancashire) Ltd. v. C.S. Wilson & Co. Ltd.ch|id-@ » FR# i s Fl 5 931
A AR AR BT AL R AR A RAP R R R PLT R -
FEER R FE NG PR EAR S S ARG o A BRT § 2 f R

B 2R E @R
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(-) [€E®WE % %) (British Movietonews Ltd. v. London &

District Cinemas )

FRERATEFZFIR I wa @i s v [€RE Y %] (British
Movietonews Ltd. v. London & District Cinemas) - % 5 & : R4 {2 &% = <& &
ARPFEREEZDRLAFLANTIRPREITRD S AL ARL 4108

MEARMPFREREHY I HRAFS AT RNARTERET 2 L5 845

%4 See Terkol Rederiere v. Petroleo Brasilerio SA (The Badagry), [1985] 1 Lloyd's Rep. 395, 399 .

%5 See Naylor Benzon & Co. Ltd. v. Hirsch, (1917) 33 T.L.R. 432, 433.

% See Jackson v. Eastburne Local Board (1885), in 2 Hudson on Building Contracts 81, 94 (4th ed.).

%7 See S, Instone & Co. Ltd. v. Speeding Marshall & Co. Ltd., (1916) 33 T.L.R. 202; E. Hutton & Co. Ltd. v.
Chadwick Taylor & Co. Ltd., (1918) 34 T.L.R. 230; Blythe & Co. v. Richards, Turpin & Co., [1916] 85
L.J.K.B. 1425; Finland Steamship Co. Ltd. v. Felixstone Dock & Ry. Co., [1980] 2 Lloyd's Rep. 287 (issue
of discharge by impracticability not raised although there was a significant increase in cost of rendering
services).
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BB o P Rd T bR ER 2 T AN L SN FRREG (2
FlE ARSIt adk s @ il kad o ¢ i agEq] DR v Bow Street Metropolitan St1pend1ary
Magistrate & Ors, ex p Pinochet Ugarte (No 2) [2000] 1 AC 119 (&) -

o See Gay v. Seafarer Fiberglass Y achts, 14 UCC Rep. Serv. 1335 (N.Y. Sup. Ct. 1974); Mansfield
Propane Gas Co. v. Folger Gas Co., 231 Ga. 868, 204 S.E.2d 625 (1974); Aluminum Co. of Americav.

Essex Group Inc., 499 F. Supp. 53 (W.D. Pa. 1980) .

" Sky Petroleum Ltd. v. V.I.P.Petroleum Ltd. [1974] 1W.L.R.576.
120



% Rt %\"]‘é}_%ml% R S 1 2 CHE IR ANE - BREIVAR
AREEERM  F L GERERFAL LRI FEIFRI NI mE > T2

ERZEERZFHELE DY E 2 5 (Common Law ) » K% &= Wiz b Ap M 2| b
EERD S GlAeE RE Y EREEZ 9T R GL %6 Paradinev Jane ~ £ G4 T2

# (Frustration of contract) 2. % ¥ % | : Taylorv Caldwel] & &% - § 2 34% > &% R

'

Er G AR > R R E WA LS AL HE R R ORI M % b AT

~=\

bl

4 B g g

2 WE 9 asg ik R R] (Frustration) » 80903040 37 B asg R R > 75 Wy R
#2284 p g R P (Frustration of purpose ) o % W& b 2 S R pIse X & % B -
B& DR FEALRE 2 BB P T > Ra R R ) 19 SRR R f ik F R
Pokzn o @ 22 R ipM R blpF > AR GuE R 2 mA o A g
P AAE R 5% Tfrustration ) (%2 F RE 2 B R 265 15 ) ppE
frustration 2. * 3% & &2 FRE  RR & it 2 9 FRRs RS 4 6 i £ 9ol
2 A A PR LR RE A A

fOE BB SR EHREZFRRRIZT o &P Ak | SR
FFRLAFTLEEIFLZ AT E > R FET A -3 F 8218 p k> TAHFLH

2 e AT R o KA E R RR A S TR R F R R R



MR FFA SRR 92 TAMER
AZGR FOfER A LHPEFEOIELT

o 17 B uﬁ/,,\]ﬁag"ﬁ;‘i—if;m % ﬁ%ﬁﬂr‘ﬁ °

i%%ﬁ@%igw%:

- A2 T BRBRERZ 0

(Supervening illegality ) | *T4k RdZ 2. % 1] >

4 # it (impossibility ) | I 2&

|

FEMZ TV e RS > F3 2
Ez R AXNT AN ERE REEY TR

TR LB ol g o

A R P E R 2R R 2R

e R Eed T

PR

Q02 + R0 T R

R oo
IR2ZPEE 0 FARR T
FIA A fﬁei;.—*gi‘: A

CR SRR B S w“’w;‘ﬁi-’?“

AR SR

B g AT SR

"3 (impossibility), & TR R 2

F 37 & (impracticability) £ %

N

¢ Z 2 PEA 0 H 3

I

F_&
il
<
34

e
=
e

A PES

Taylor v. Caldwell [1863]

Krell v. Henry [1903])

Taylor v. Caldwell [1863]

Krell v. Henry [1903]

Ry B RBEREEZ o F RZ
FE - IR & b A

Lioyd v. Murphy [1944]

S d R R L E SER
R P ARk

2P A

B AR R AL R R R B

$TE AR PIE S

RAIY &2 Gp &z

122

R

(impracticability )

g




ﬁ’%*ﬁ%ﬁﬁiﬁ’j
P EB LW R E B

L EREAEET AR

SRR EH AR B ER Y

Rk TR o B LR R

B o IR AR YR

Ak mEE RS w4 R

;{J\l ’

123




Bom 2 2SS T Y

?\1—

Yr g REZY)

-8

R TLIRETESI R PR EM A2 PS> 122 Rt - AT R

BAFEEM AP PEIE RO G R E
R A BRFSANEFZIRDFLFR AL SR 225§

ﬁﬁF%%ﬁ}%@ﬂ%““?iﬁmméﬁﬁﬁﬁ%”J%*%’%%@?Z@L’

AL PA L AROTEE AN LR - 2 2L N AR 20

=
=
fim
RS
H
T,
_\'
NI

iR e B E P (EuropeanUnion, EU) ¥ 4 @& 4] g se— 2,738 » w p 5

AF o AP E2 EEEL I A REE S E AR R @ N RE o AR

2

G RBI AL ET AP e Lozt > v AHdEL2 A 3

H

% % A

‘v

ra

.
M
N
p»

TR RN EM GG RN AE SRR 2 RE D F BT RO RS o
ANFEPSEQED AR FFATNEEE S LI IR EFERHE 0 &F
NEE2ZREHEERLZ,  FapENR2EMIE R L2 2L BiES 2

o gd FEARE NTEYYERAEZGEFE D ﬁ;(j_iw HER2 —’%%zz ’

zng”ﬁy,ﬁﬁm%qmlmmf”b,Pﬁ«$ﬁ$¢m5ﬁﬂ4 S5 5 2011 % 5 98I -



%R

=1

#*

24
e

z >

=t

)

g 2
T

B

4 pE

=

“e
e °

B2 EFERLT

—+—.]/z‘

RN EEN G

DI L= SE eI

[

JL;’_ 2 =

Pﬁlﬁ;]ﬂ’/z‘ =
{475

sen 272,

2 R%F

R s k- 2 29

TR AEBRB LT S

RN

? 2,

TR

>4

-ﬁ:’iiz

rF_,\iqr B RS R

2 HER N B

= %é—,éfu“ < =

FREE

BRFEApIicaT RN KA P TREEY

i (international uniform law instruments) ; 2. 3;

2]

b oE AT

TR IR 2R 1S TR

7481980 & B'ER S F § o ¥

( The United Nations Convention on Contracts for the International Sale of Goods = # -

CISG) #

2 BR e

OF INTERNATIONAL COMMERCIAL CONTRACTS » * i fi- PICC) ;> # ¢ %< “,f A

79 iz p

7R ETE B R

<r

Contract Law » * £ PECL) > 7 11 &2 PICC F it P 3 = 24Pl 2 R 7T & fi

CHEE

Vb Rp e

.
=3

79

lg 1}\1

B2y TEvEgE )

2 7 g ERIZ S E

W BRI AT S 2

P HerR gk L FEd (exemption) 2 p %

Y
o H S B REETA

LR E s 2T W% F & i R THE UNIDROIT PRINCIPLES

% CISG %

(Hardship) j» # r/ g7 0030 2 B2+ R

eS|

—a—

BE

24

A%

B g2 f A5

Fgc &2 %72 kP (the Principles of European

p
£
7

<2

AL o B2 plecfi i T ¥ % { (Changed Circumstances) ;> ¢ PICC ¢ PECL
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(International Institution for the Unification of Private Law in Rome) ¥ #t » i 30 &
2% 4 5 51964 &4 7 F%E gREE " - BEF &F §2 (TheUniformLaw on
International Saleof Goods) ; # " %i- W% &§ % £ 9% %2 (Uniform Law onthe
Formation of Contracts for the International Sale of Goods) ;> ¥ #5 %2 W72 % - #
e e MR%EF %24 B € (United Nations Commission on International Trade Law )
ARAGHETEZRTZ M- > 1979 ERRIHEA B IO RMLMT & F
2H(T A CISG) # & 1980 £ iy 4 § R A »0 & CISG »47 s p2H o
BIpwad 3 BRFNHEF L 2 BY e EERM P AP &4

74

B-2REEAP 2L F LR T ARHLLBIRN RERAS K EF 2 2597
CISGRiz/ME s MENZEr Bzl 2 BUELHELFR§ &
IR S e A B AR AN A e E A ]| F 2 BT E T s H

"é%‘}-ﬁ%%g}‘?ﬁg%}/é rd B }é{’?’fr;}'ﬁg7 iT* o

T Bl R P LV S EEET 181 1Y - 2010 6] - F1 130 % 131 -
2" See http://www.uncitral .org/uncitral/zh/uncitral _texts/sale_goods/1980CISG_status.html » f& i B |
2011 F 65|14 ! -
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BPEEENE - GO CISGH V¥ o hd
W R R AR ] TR BRI od WA WA & BRI 2] BT

SEFFL Y FA 7 @R
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.3‘5\

BT 22T R CISGH» B F P & 5

AN

BER TP Y 53770

FF2ZRR > TRINBR EP D XEF2FL o TP CISCART iy WA E R P
2 $i T et CISGH GRB P P 4 AP ERELGH F2 8o
25 C1sG§1: I (1) This Convention applies to contracts of sale of goods between parties whose places of

business are in different States:(a) when the States are Contracting States; or (b) when the rules of private

international law lead to the application of the law of a Contracting State. |
?"® See http://www.uncitral .org/uncitral/zh/uncitral _texts/sale_goods/1980CISG.html » f& % I | -
FGE[14F! o

%" See Dodge, Teaching the CISG in Contracts, 50 J. Legal Educ. 72, 78 (2000).
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BERF & § 29 (FHALCISE) FEF R THFER - B ERAPFF
£ 2

1% B ) 0 CISG % 2 T H AR - 2 F A L HB X

FREa . gd pp AT ﬁ\@%%éﬁﬁﬁ%%éiﬁﬁﬁﬁxéﬁﬁ%
Q&&Qj‘égéééﬁizg%%%z’]; y?l 5 oCISGI?%%%“]? %J‘_G\‘-QL-

FRRECFFAZBNEER AP RFER GG o0 FEE 2RI LR

Pl o add PRZEERFFRET A FH > kP E o BF

CISG7i-MTHEIARIT2LZE FXHFFARAET G Fulseiig
H R Ao AR P > CISG 7 * NEAMEZ GEF o Ra o e QE T A ABOE
ABIT R LT CISGLRFM  FF X AU FHT » §EBP AR LT
CISGz if * » bl4rh 2 B » 5 4 351 CISG 5 A 3 Rfh2 & ] » 2jd 2 801y
CISGZ if~ i faffip ¥™ 0§ Lo MB 5L F 7 & Wit G M CISGAR T2 AP
ERdg AR N F R R RIg L ERR] T BRI A AR
FErHE 2 ERE- FRL(THAMUCC)iE> 2 CISG2 5> N5 4p 7 2304 >

* UCC T i Bt iadfz &b 7 i % Uit P %497 ch CISG i = 7o

218 C1SG § 2:" This Convention does not apply to sales: (a) of goods bought for personal, family or household

use, unlessthe seller, at any time before or at the conclusion of the contract, neither knew nor ought to have
known that the goods were bought for any such use; (b) by auction; (c) on execution or otherwise by
authority of law; (d) of stocks, shares, investment securities, negotiable instruments or money; (e) of ships,
vessels, hovercraft or aircraft; (f) of electricity. |

2% See Hartnell, Rousing the Seeping Dog: The Validity Exception to the Convention on Contracts
for the International Sale of Goods, 18 YaleL.J. 1, 62-87 (1993).
%0 See Corbin on contracts, PART V11, at76.

%1 gea Corbin on contracts, PART VI, at80.
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FEQ) AENRTALFTIRT FEZHEPN F (4 2 hivhizre - > L FHR

MIZMIFE B FEBRA 2 FBE 0T -2 c FEBREL AT hTFHRF2- > ¢
wEFARITE - ,r_—%il:‘?fa BoLamgp o m;\;y.‘—%.1;:;.],;1.1_;[%}‘_;4,:«;,_;,;\13:

Pl dom TR2ZIFTRE E%l%‘%‘ Eo(B) *ERTALREEIP - TR AR LD

LA E e e A S 2 PICCHRT.L7iE 7 7 4d R &

%2 CISG §79 (Exemptions) : 7 (1) A party isnot liable for afailure to perform any of its obligations if he
proves that the failure was due to an impediment beyond his control and that he could not reasonably be
expected to have taken the impediment into account at the time of the conclusion of the contract or to

have avoided or overcome it or its consequences. (2) If the party’ s failure is due to the failure by athird
person whom he has engaged to perform the whole or a part of the contract, that party is exempt from
liability only if: (a) Heis exempt under the preceding paragraph; and(b) The person whom he has so
engaged would be so exempt if the provisions of that paragraph were applied to him.

(3) The exemption provided by this article has effect for the period during which the impediment exists.(4)
The party who fails to perform must give notice to the other party of the impediment and its effect on his
ability to perform. If the notice is not received by the other party within a reasonable time after the party
who fails to perform knew or ought to have known of the impediment, heis liable for damages resulting

from such non-receipt.(5) Nothing in this article prevents either party from exercising any right other than
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PP # M- 7502 £ (Uniform Commercia Code, ™ f§ #UCC) % 2-6156% i <
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ARG EGF ELA 0 PUCCH 26150 MR LN 4 TR B T AT
PFEFT LT 2RI CISGHTIRR R FZNFFA TEm i, 82 i L
TV 2R R H R 0t E R E 902 2 % (Restatement ( Second ) of Contract )

$26LiEiE Y 2 R0 G- BEEr PRR LY o

CISG#79ighd & % > ¢ g T =38 & R (1) &2 fpi7 &40 hd 204
N FATEAEFORT (Impediment) #7355 (2) &2 R FFEAHLEE

HEFYRIERT  (3) A2 PFEFFANHFALLNLIRZRT 2 B R2LE%

284

FHTRERFRBCF OGS VRN FFATEIFERARL - R

ERFAAFERF RSO H GG LRI F LN FEp Ao L

to claim damages under this Convention. |

%3 p|CC87.1.7(Force majeure) : T (1) Non-performance by a party is excused if that party proves that the
nonperformance was due to an impediment beyond its control and that it could not reasonably be
expected to have taken the impediment into account at the time of the conclusion of the contract or to
have avoided or overcome it or its consequences.(2) When the impediment is only temporary, the excuse
shall have effect for such period as is reasonable having regard to the effect of the impediment on the
performance of the contract.(3) The party who fails to perform must give notice to the other party of the
impediment and its effect on its ability to perform. If the notice is not received by the other party within a
reasonable time after the party who fails to perform knew or ought to have known of the impediment, it is
liable for damages resulting from such non-receipt.(4) Nothing in this Article prevents a party from

exercising aright to terminate the contract or to withhold performance or request interest on money due.

4 See also Honnold, Uniform Law of International Sales 474 (3d ed. 1999).
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%5 See Gillette & Walt, Sales Law - Domestic and International 229 (1999).
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%6 See Gillette & Walt, Sales Law - Domestic and International 231 (1999).

%7 See Corhin on contracts, PART V11, at78.

%8 |nternational Chamber of Commerce (Arbitration), 7197/1992 (Paris, 1992) - http://www.
cisg.law.pace.edu/cisg/wais/db/cases2/927197i1.html - & i TR : 2011 F 6 £ 28 |1 -
9 Russia High Arbitration Court, Information Letter 29 (Feb. 16, 1998);
http://cisgw3.law.pace.edu/cases/980216r1.html > &t s JREf! : 2011 F 6 5] 28 [ ! »

%0 gee Nicholas, Impracticability and Impossibility in the U.N. Convention on Contracts for the

International Sale of Goods, in Galston & Smit, International Sales § 5.10 (1984).
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#1 See Honnold, Uniform Law of International Sales 427 (3d ed. 1999).
*2 hitp://cisgw3.| aw. pace.edu/cases/990324g1.html » i EIETF | 0 2011 F 6 F] 29 FI -
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CISG# 791 %55 enif 2 2 HBER T AU > FEA R RAFFFAL ZH i &
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3 See generally Honnold, Uniform Law of International Sales 486-87 (3d ed. 1999) (example
79A).
%4 Honnold, Uniform Law of International Sales 490 (3d ed. 1999) (example 79B).

2% CISGE81 (2) : A party who has performed the contract either wholly or in part may claim restitution from

the other party of whatever the first party has supplied or paid under the contract. If both parties are bound to

make restitution, they must do so concurrently.
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T2 RI@R A A FYE S~ 7021 ¢ (International Institute For the Unification of
PrivateLaw) & & £ R 22 b 38 % > nH B L LA K FAY 5 219948 J0KH

¥ &9 p (Principles of International Commercial Contracts » ™ f§ #PICC)
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2% See Honnold, Uniform Law of International Sales 494 (3d ed. 1999).
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%7 P|CC$6.2.1(Contract to be observed) : " Wher e the performance of a contract becomes mor e oner ous for

one of the parties, that party is nevertheless bound to perform its obligations subject to the following
provisions on hardship. |

% Ole Lando and Hugh Beale, Principle of Europe Contract Law Part | and 11, 2000, p.323.
9 P|CCs6.2.2(Definition of hardship) : " Thereis hardship where the occurrence of events fundamentally
atersthe equilibrium of the contract either because the cost of a party’s performance hasincreased or
because the value of the performance a party receives hasdiminished, and (a) ... ;
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' Unidroit Principles of International Commercial Contracts 2004, p184.

T 19-20 -

%2 Ole Lando and Hugh Beale, Principle of Europe Contract Law Part | and |1, 2000, p.325.
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% Unidroit Principles of International Commercial Contracts 2004, p184-185.

137

3

R M AR 0 S IR R P T da g AT R AT

TEE2 g2 &5 24152



FEATEZTEN R 982653 | ApRATCISGHTIEF 3 * g g T2 % | 2

TER B2 R IR S IR EE B TR 2 P PICCHEELE R

<

AT TERSEE KRR E AR AL IRE RPN FEREFANENT 0 A
e I R X RF 2 Lo R S S

PEF 7 0L B TR e 1 RIE T

(Z) §FARZERFAZF 244

A BT R 5 2B E R IIPICCH6.22 (b) 1 TRF AJIE 2 F F AN

¥
R
4—)
-

WAFLFHEELFE o a2 HEr H AT RS 0T

¥

2 oy 5] o1
&S |

w

A A BT L M SRR 0 R A - AT FE A A BN EERE T AT
FARAS A R fPEERAEE A REAERA SRR Y >

TRAAE D LAIE 2R E A AT RS2 T

FEFPEEE LR BN F AR AT DL Bl RO PENT

SPPE TR I - S g A N (T FIEL 0 A A HE e e TR L R AR e

PR P2 F e AR ERITNPICCHE22 (¢) R TE ez grighsy
PIEz 4% o Az 0. | 224 e CISGHTIE T M T4z g £ 4 ¥

Pl R A ko

¥4 PICC§6.2.2 () : " the events occur or become known to the disadvantaged party after the conclusion of the
contract; |
%5 PICC§3.4-3.7, PECL§4 : 103~ 4 : 105
%% Restatement ( Second) of contracts §156.
%7 PICC§6.2.2 (b) : T the events could not reasonably have been taken into account by the disadvantaged party
at the time of the conclusion of the contract; |
%58 Ole Lando and Hugh Beale, Principle of Europe Contract Law Part | and |1, 2000, p.325.
%% Unidroit Principles of International Commercial Contracts 2004, p185.
%0 pICC§6.2.2 (c) © " the events are beyond the control of the disadvantaged party:... |
138



(T) FEF42R%2Ed LA F2FF LK

3

FURF P25 T R 2R ITPICCH6.22 (d) e TEF g4 2 prg2td £

-

PAPELFFORET SRR RBR G 0 2 ERAP - S G F AR

FRBETLRN B QR EARIH ST G757

e
«5
i
o
N
)
(w
=
w
S
)
)~
I
=g
.-
A
"

Eebo REA AP K G o 0 g2 T IR

o
(\n
A
T
e
(dm
i
It
i
«g
Ll
v

W ¥ L F 23 B

(#) 2 S22 4§ F2 P

BEH-ShHhF2L P REBGLIMET YR pRFLHBFLE 42

Bro fmde AT o KA o B R K2

T\4

Rae Ll fRieX e B2 apees
EFLARBAABELIL MG AELFFADTRASFL 01 %R "

rauis I -

(=) FLps IRE 3 7 R

B2 AAPICCeHETER 2 B A P Frt *,ft EREAZZHEr 2w E S FEEAFE R
L2FVRR AR AL REGHFIRFP B A LFPEFTFH G743 97
FH22R RS FEIEF AT RP B A BEBT N2 hEY > AT G- 2

FEAZ AL ERE - TR T R E R RER
S EUERGE P20 R4

PICC2 gz Rl2 2 thocd » X A JIF 2§ F A B REATRT P F14F 7

1 pICC§6.2.2 (d) : therisk of the events was not assumed by the disadvantaged party. |
%2 Ole Lando and Hugh Beale, Principle of Europe Contract Law Part | and |1, 2000, p.326.
3 Unidroit Principles of International Commercial Contracts 2004, p187.
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4 PICC86.2.3( 1) % £« < In case of hardship the disadvantaged party is entitled to request renegotiations.... |
5 PICC81.7: T (1) Each party must act in accordance with good faith and fair dealing in international trade.
(2) Theparnesmay not excludeorllmltthlsduty ((1) 2R%EFE? > B3 FF AP RBEIRFETE

3T E 2 R o (2) i};iklsb:}*”f ""%‘JtLﬁs&ﬁ ) .

%% pIcCgs.1.3: T Each party shall cooperate with the other party when such co-operate may reasonably be
expected for the performance of that party’sobligations. (- = % ¥+ s i7H £Z3pF > 7 £ 2 Fi >
FEARAEIFR B2 FE AREE-CFEAFEES i)

37 PICC86.2.3 (1) 4 : " Therequest shall be made without undue delay and shall indicate the grounds on

which it is based. |
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9 PICC86.2.3(2): " The request for renegotiation does not in itself entitle the disadvantaged party to withhold
performance. |

%0 P1CC86.2.3 (3) : M Upon failure to reach agreement within a reasonable time either party may resort to the
court. |

¥1 PICC86.2.3 (4) : T If the court finds hardship it may, if reasonable, (a) terminate the contract at a date and
on termsto be fixed,... ;; PECL$6: 111(3):" If the parties fail to reach agreement within a reasonable period, the

court may: (a) end the contract at a date and on terms to be determined by the court ; |
P s WA EATEMED Z QR IR g 0 2007 0 F 15
3 PICC86.2.3(4)(b): " adapt the contract with aview to restoring its equilibrium. ;; PECL$6: 111(3) (b) :
I adapt the contract in order to distribute between the partiesin ajust and equitable manner the losses and
gains resulting from the change of circumstances. |
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