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ABSTRACT

In the late 1980s, both Taiwan and South Korea underwent the drastic
transformation from the authoritarian regime to the new democracy. Followed the trend
of liberalization, the media was desperate to be released from the shackles and started to
function as the fourth estate. The media had changed from the watchdog or mouthpiece
of the government to the supervisor in the democratic society. Nevertheless, even
though the restrictive laws concerning the press gradually faded away, the media faced
new sorts of harassment and intervention. As the media fulfilled the duty to criticize and
examine the government, the politician used the libel law suit as a counter measure
against unwelcomed remarks. The court became the new battle field for the

development of freedom of press.

In the end of 20" century, Constitutional Courts of Taiwan and South Korea were
coincidentally brought to the case involving the dilemma of political libel at the same
time. However, the two courts chose different path to solve the continuous changing
question. This article explores the question how these two constitutional court have
reacted and drawn the lines in reconciling politicians’ reputation to freedom of the press
with community interest since then, and reexamine the influence and effect upon the

development of the issue.

This article first recalls the decision of the two constitutional courts and the back
ground when they were dealing with the dilemma. Then it analyzes the textual
framework on freedom of press and reputation under the constitution in order to realize
the route courts were taken. Finally, it concludes by evaluating the effect of the two

decisions in the context of Taiwan and South Korea about ten years afterward.
VI
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" DONALD P. KOMMERS, THE CONSTITUTIONAL JURISPRUDENCE OF THE FEDERAL REPUBLIC OF GERMANY
10-15 (1997).
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"2Constitutional Court of Korea, Twenty Years of the Constitutional Court of Korea.at 94-95
www.ccourt.go.kr’homef/att_file/library/20year.pdf (last visited Jan 11, 2012).
"Weng-Chen Chang, The Role of Judicial Review In Consolidating Democracies: The Case of Taiwan,
2(2) AsiAL. Rev. 73, 73-78 (2005).
James M. West & Dae-kyu Yoon, The Constitutional Court of the Republic of Korea: Transforming the
Jurisprudence of the Vortex?, 40(1) Am J. Comp. L. 73, 80-100 (1992).
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% PEREAAEFEEMEE 5 R L IEEE 230 MISHEEHIAFTE A 20k

PR EAAN AL 68 IRELE (REE B TRRE)
FTRE A EEE LA RIEAIRER] » 2 8 A H R DM R B 2 1E BB ME RIS
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P IAARE ARES 41 15855 1 TP R SR 9 B BN — T i & A - (R RR o
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Article68 (Causes for Request)
(1)Any person who claims that his basic right which is guaranteed by the Constitution has been violated
by an exercise or non-exercise of governmental power may file a constitutional complaint, except the
judgments of the ordinary courts, with the Constitutional Court: Provided, That if any relief process is
provided by other laws, no one may file a constitutional complaint without having exhausted all such
rocesses.
F()2)If the motion made under Article41(1) for adjudication on constitutionality of statutes is rejected, the
party may file a constitutional complaint with the Constitutional Court. In this case, the party may not
repeatedly move to request for adjudication on the constitutionality of statutes for the same reason in the
procedure of the case concerned.
ot A A E B R S RN RUARELR . N R AR SR T R o R
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5 1 AT SRR SR T BUR » s SRR ~ o St RR Bt T BUR AT SO T BUR IR R 2 A
BORHIE Z Figk 0 S KE LA A R E R E -
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Article61 (Causes for Request)
(1)When any controversy on the existence or the scope of competence arises between state agencies,
between a state agency and a local government, or between local governments, a state agency or a local
government concerned may request to the Constitutional Court adjudication on competence dispute.
(2)The request for adjudication referred to in paragraph (1) may be allowed only when an action or
omission by the defendant infringes or is in obvious danger of infringing upon the plaintiff's competence
granted by the Constitution or laws.
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84Constitutional Court of South Korea, available at
http://english.ccourt. go kr/home/english/decisions/pop help.jsp (last visited Jan 17,2012).
CrEmE R AEROEE 41655 LIERE © BAS AR B AR B K AR o %
ARSI SR E BN — T 2 » S5 KRB R AR FH A -
W(&SCANR ¢+ Article41(1)When the issue of whether or not statutes are constitutional is relevant to the
judgment of the original case, the ordinary court (including the military court; herein after the same shall
apply) shall request to the Constitutional Court, ex officio or by decision upon a motion by the party, an
adjudication on the constitutionality of statutes.
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report, when the charged acted with mistaken but justified belief in its truth, the crime is not established.
Secondly, the Article 310 Criminal Act exemption for those reports "solely concerned with the interest of
the public" should be broadened in its application. Thirdly, the element of 'derogatory purpose' in Article
309 of Criminal Act should be interpreted narrowly. A judge must find a derogatory purpose only on
stringent proof.
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