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Abstract

Today, Television Program Formats (TV formats) have been researched and
developed as authorized objects for transaction by production companies in Europe
and USA for decades. Recently, as the territory of TV format industry grows,
unavoidably there are more and more related issues and disputes, which bring up the
attention and debates of scholars.

According to the legal principals of intellectual property law, is a TV format,
which is known as the frame and blueprint of TV program production, in line with the
definition of “work™ under copyright law? Or merely an general idea or conception?
Will it be copyright infringement when it comes to the imitation between different TV
shows? Or will it be unfair competition? Is there any way for creators to prevent their
TV formats from plagiarism?

A TV format is a combination of intelligence, creativity, labors, money, and time
put in by original creators. After researching the documents and legal decisions from
local and many other countries, this article consider that when creators use their ideas
and ingenuity for careful planning; select and arrange every kinds of material such as
process of the show, plots, game rules, slogans, setting, rhythm, tone and so on,
therefore compose an unique structure which can be identified by audiences and will
repeat in the same way in every future episode, these achievement have enough
expression and creativity to be in the protection under copyright law.

At the previous process of TV program production, though ideas and conceptions
that haven’t been specific yet to become a TV format may not have the requirements
of “work”, due to their confidentiality before TV Show’s premiere, the actual or
potential economic value because of the confidentiality, and the proper security

measures which added in by holders, they may have the requirements of becoming



trade secrets.

Also, if TV shows, known as entertainment services offered by TV stations and
production companies, have been broadcasted for a long time, or widely spread
throughout commercial media and Internet, the specific images and impression that
their TV formats express to the audiences are recognizable to be associated with the
source of the shows, and identifiable from any other TV shows. Thus it will be in
definition of “marks” under competition law, and the original creators who face the
plagiarism may take the conduct of piracy or squeeze other’s achievement as unfair

competition to be their claim in the legal procedures.

Key words: TV program format, plagiarism, copyright, breach of confidence,

unfair competition.
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R R R R AT - 305

\l H

LG 5 518

91 FATEIH

| MRS o ek < L AR
07 PR R g R o L 30 53
P 5 534
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£ 8 TAREPERL LHR Hi

¥- % AT

BT AL P W iTiEARlS RS T T34 & p 5% (TV program
format) | «H3 & % #£ o T Format | ;=B F R p * 47 < [ formatus |’ Ridp-
A H BN R SRR A2 AR B P A ket 100
GBI RN ED F b o format | £ BT b A F Y F AR o
ARRIEGBL T g RAEI e g A uxdepEs e aEamy' g
BEFIAE -HFT ol @ Rp 55t R 5 NN L F S 3

AL RARLEFET AL PR E R il TR UL 0T

PG 7 EREERY H TR TREEIE-EFr T 17
EREIRRE P HORE S DERIRPY G ORE Y E G A BEIL AL
Y A o BRI A 1990 # ¥ bk a TERA 4T A2 % (British Broadcasting
Bill), # » 3 Hi2 2t en® &k o35 %& e 1 T &4 (paper proposal) | —4*
HE P HOR TR o] o fo T & p 0K (format program ) | —v 1 € A4 B 1F o
RAITfEL - A P @i ARE AR RAIBATED P KA > R o
TEBLET AR LB PIEAN > AR MEY 2 FER O BT
PlE AR ETL A AHL AR -

PRI R AR DL B R F AN A LW T AR P W iTanna Bk

i

SRR E- TP S TR ATARALES 3 A Fenizi g 3 d

' ALBERT MORAN & JUSTIN MALBON, UNDERSTANDING THE GLOBAL TV FORMAT 19 (2006).

" Format is a common, everyday term, a frequently used working phrase understood in terms of
what it does or does not include and the “particular industrial set of implications it carries.” ALBERT
MORAN » COPYCAT TV: GLOBALIZATION, PROGRAM FORMATS, AND CULTURAL IDENTITY
13-18(1998).

2 Neta-li E. Gottlieb, Free to Air? Legal Protection for TV Program Formats, Chicago Law &
Economics Working Papers #513 4(2010).
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(format proposal) * ¥ » 7 2bie ] (£ % 7 2 & p & 5 (TV program) > @ £_& &
G p 2T R (TV format) » se s T B #F P skam Flad B 20 & p K
FLO et g R PR L o BTN FE S B BIWRERRLTFT A F -

'§: b ards d et 4E fvr)g #r7_be L TEK IS E o
FoH &P BORZ TR

FAREEE A N TE S AR SRS B S S N L
PR FHER IR E - 7 F
i BEIE 7 RZHET AL RV EGFER & G X E AR F?
REFaJrl j iZg FFm 7 B R FRSfe & d xR FT Fe
ﬁﬂﬁ@?ﬁ”ﬁiirfﬂﬁﬁﬁ%? TR T L e
FERD L B EFG - B EARE R EWE T 2T PR
ﬁﬁ~r%‘ﬁﬂﬂ?1ﬁﬂ%ﬁm%oJ:ﬂ@%&?%%“ﬁm:rﬁﬁﬁﬂ
LIS P ERPET TGP frp FrE R R ARG e LR
BRI o ARG R T T @ g KR gy &R g G
IR FIERE WG E P it G R R F Al R
A ~ Bl ifrfr 2 T~ $ 0 U TZ o~ B TEy AR F gR e SRR FERGY 0 F L A F s
PR FHEANEZGIEE PR N B AFE (AT SR Y
HF A B JIRE) e sl f TEfE A E B G R B FR
PR B REFRRY 0 DT REIPGHYIZ - S TRE o

g A E D EORTR S S SRS G TR SRR R A I

13
1d. at5-6.
' Writers Guild of America, 1960 Television Film Basic Agreement. See Robin Meadow, supra note2,

at 1170.

15 Lisa Logan, The emperor's new clothes? The way forward: TV format protection under unfair
competition law in the United States, United Kingdom and France: Part 1,20(2) Ent. L.R. 37(2009).

6 I AR Y1 R AE 1L 2 0 2011 5 1 F] 15 F1 1045 -

17 %iﬂﬁ& Fa;—_f,—gjﬁ‘fg l;}g’ﬁgﬂ,g% IINeES aijI‘,IUJ [ Fl%[ﬁ&%ﬁﬁ;:gi é‘j’"JI‘}[bF)?ﬁ‘”_{ T 2010
F 6k E[ 5 o

18 %eﬁJE,J R BTE VRS0 38 (R RIS T 8 5 3T 2 1000 2011 & 12 - FI LS -
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PRETHOF LR EREAT AT TR HOR AN T RBEY HA TR
KRUERCES IE R N SR LU RES A LR A ok RN AR GRS Ll S
PR R/ B ARG R B ARA R FFIRLLEEI
FEH LA @t VA PR OE P ERET RS ITEH LR -
Fherdo P HORDR A E TS L HF MpL e Ao r
He QiR Eo@feid o 1§28 0% FURHER 2-1 5 6] &P #H
S wed v R — g dl e A (s 2 %A (script) B o~ W/ WG ERZE
ARRWERBRBERIPN F o E Y FESE P oS hoiife s £ Eo0 R

e

o R R AP RIS MWD G FLMER PP
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TR 23 RARE P WOR AR REAERAT 257

( T \
: ] i
Rl H A 3 e Ap B R
) — .
\ RAlF S £31/4 % # (paper format) )
‘ﬂlbr

&£ # % (pitch)

Bl
p =

) N

Wiw A gap WiTHp g e

> I I
B A a2 WirPn s g »

. J
( - - 1\
# i A ] T et
. J
I I
4 )

A, E R & P R
(program format)

- J
thraE kAT SRR ]
|
gl & p HORe 2T AR
AL (

RATE 2 AR & R R LT 4 5
BREAR AL W e

¥R &P BSR4

B & NPT g NTARE PR T hrd
3}

P HEARAL L - BAEMd AN AR Z P AKEA

o
=
IR

gt
2w
=3

B e BT R EEAN DR BT GE A LR A

Bl A dy e ¥ 220 & p R enip B3 72 AP E B F 0 A A i 7in

B TR 0 F1 89



FAT G d R A b E BE AR BRI E RO BR KSR, 5

&P ks 7 E4F £ R (repeated ) crgF > W TS s & p WivanER -
511 Michel Rodrigue, — & #2432 2 # ( Distraction Formats®™ )#4 {7 £ evzg:" &
PRS- P8 TRTRICE fof)T R GFe 45 3 LUK E L A ET
PV F S B GHAIE T TG A G o AR R T Y
GAFF X B ity 4L R REG T AL S e [ p e

AEPRERTARAERTL L PEMe 725 £ 2002 £ 3] 2004
E2 B TR P ROE AT B 2 AR B 64 BE A5 E SR

BEHARD 24 REBUD 3V ERA A2 EI L -BEFPER B

VR FEPTRELILNETAREG D OEORRBE W P RE A TR

o

FRHmE ] X EERTRR - AR RA T2 TSP ORI

PR FE FHPREN Aa g RN 7 LiRPEL -

dWTARDFERE R ¢ 20 FHRCHEP P F o REABRS Rorg 7
shid Bagd] >« gARS IR - R &2 R A PS> ERAAPTRPES
FEARFRAAR R e T R E PN TR B A FILA R B BT AR

%% w7125 .
& p R A

RS il rjﬁ;t 175 F150

! Distraction Formats fl.— [if] 1996 & #7~f f JET(T]EH Michel Rodrigue ] fiafyF U gl 7 fil > 2T
2009 F 5P ETH o http:/realscreen.com/2009/06/24/distractionformats-20090624/ © (f& & B!
2012/10/9)
22 »[Tt] is a recipe which allows television concepts and ideas to travel without being stopped by either
geographical or linguistic boundaries. 10 achieve this, the recipe comes with a whole range of
ingredients making it possible for producers throughout the world to locally produce a television
programme based on a foreign format, and to present it as a local television show perfectly adapted to
their respective countries and cultures.” See ALBERT MORAN & JUSTIN MALBON, supra note 10, at 19.
» FRAPA/Screen Digest Report The Global Trade in Television Formats(2005).
24 Til‘-[‘ﬁ{;; I' J:tl7’El6o
25 2 55 \ﬂj"l =N Bﬁq/gﬁ ﬁ«‘ts » F135-41 -
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BB~ o BRTR > A MATE RS ATH TR SRR E - ot
PR g p 3o g0 SR ALt R v &R A - SR fiRE A
- HRAE S AL A pdd o 0 E R 1979 £ B g eha AT f235— (Nightline) 3
Blo - REDREBMHIL S B RILHE gTe  AALE EKYT S F
HofrrprirRE g pFy HSRTRBE Fr > DR F L
Ao hEGED BT FAHATEE S g o AR 2 FER RS TRAT
e %
= EYpliiEp

MARBRZ o8 T o BUNEE Y S AR R e AR R
FP BRI E P o BRIEE P o M Y S F A AR K F R R R A

TALE P B (F

3

2L AE RN AR R F Y Fpte BXR L F T
AL ABAERRATA R AR AL R ER 2 M SRS
BN o
Z o D

AU REN B R SR S AR § P A gL e
R h R ATH A S R B AR B IREEh o 1 E F 1986 & B i )
1 (% 4 # % (The Oprah Winfrey Show)) % %] » H d & # o wr £ o H
A x il e PRSP HFEALE § R v TR BA

FoXPNE AR RF AT LR ¢ R REILE 1A N

&
A

CENE R EE AR A AP R AFEREER RS S R LT ER
SRR af g = 27
X PR Rl o
B FEPE
ST RE RSN FARRAT BRI KGR AEHKT ER

sl 2K

P BRIP R A RARRPE (20 FEHE) (AT A L) B

20 7R~ B Fﬁ%ﬁi»ﬂ;?@»g]%g I []@IJ@EJ%%L[I%T* 2008  F5 » £1 2631 -
MR B Tl 26 0 F1 5763 ¢
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I~ figHeEp

SR SR R SESEN S S S § T L S R
(FRAE)(RFFE) ZZ2 AP (ReoB) (=T 227 H2 -

BT & P A Y O FES D PRI ARRFEI Ryt WiT s
FIAL OGP c BA R & AW RERS Mfega o E i #onk o
TGP R FEF U T EHE AR ER D A RLFER R
FRARIAT RGP mA L FERL  FFBR B AT R BT
AEFVRALGHE 2L FRAREF R A RN RTEA R S P A -

i

e

2 W 1975 & B 00 (i~ ' IBPH (Saturday Night Live)) 2 o] > &
FESZghRFED - BEER & BIRAF R e PR 24
deB s BRRATH £ 5 BRSO PR RN AR AT F e R S i A At B
BABRIhpren, XL ERmA2 tmn 2o

B2 i R U BEEP ZRESE 2V ER A EFE 2
FEPEZARNEPHEY AU TE N ko B e g iTd ko
BHOREA A 4pl o WITRG AL TR TRAS D FANL 180 § FH b p
A AAHE D L g MEHRARE R RFEPLTEFT Al I E N
Feng g R IR G e RiE2 P o R AR il g BRI E PR
WP R APM AR S LA ST L TEERE R o RSP TS S
Pe BTGP PIEHI2 - > (ATRF EFEADEL A T ERATARS
P e 4 RATTARAHE RS Y E T A RFENFHEBLED > T

P R R R

28 B SR~ B [4 'Jj 26 0 F191-98 -
» B - i Wﬂ%ﬁ‘wmﬂ T BT S 549 3] > 2009 £ - F135-36 ¢
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Fr & PRI RABESED ST

TGP TR DEA A Y ATARBEIAE  WORR & &R
PARFRATRTAMGEN RSN ERTARE D ST R ERR S L R
AERE B ATH ¢ S EE D E T SR e 1 B g A o
dB TA L 2000 & £ S HR REES D IGREHE D LTETHRES R
HRRBANFEE AT PP AP g 2R SR F( TR E A 104 5 RF
FTHFT22764 ) B2 T IR HENE |l AN o mIRE TR 2R &
P TR ST EE T KT BT 2 TRAIE S FHEY
EXPEIANULHEES P EFOL R PR T E D RAIRE DR
MEFHREGERAP 2 - d PV PRSP 2 RAMLAE PSR

Wik d C EApFELR A A FLART HARIGLHERY RAS P FEP

*

P FRRTARFEEREN LR ZE > A€~ N FLoG TRE o
JE 1998 & 1 2001 i e £EE £4EES EHRES D o (i H )

SERARGEARTEP CHLEPHEATFTRAMAZ T UF NG P AR

ppau

Fap s 20 W E AP 4 ) (Bfgr ) 2 R EE A (F L )
2 FERERPMECEP2ZHE AT R oA B PTRERSL|R TSP HE
ARFoAEENTEP AR YR BN AR R R E
dygk « F QK ’F{‘r ﬁﬁ%iﬁm7ﬂ’ﬁ ME A B ITH IS.E\;%?’?KEE%‘
PR R RIRA o H BN - 7 RiTap SRR
TROE P AW - LEREERFREFEF L CF K hm EAFF
#

FW o SRS EED P F AR E RS R G e R AREES

30 FJY’JI:J'],—‘ r?ﬁfﬂqﬁi’a‘“p @Tmfﬁm{u Hrfﬁﬂ ;,KF F » 2004 F 6 F] ,Ejgo
31 e Fﬁ‘“ﬁ IFFF {77@_;;:.7”’5 ._VIJE:”E[ 1?'17;, U ’?’4 & £ 52003 &
gl 255-256 ©

%EIFL ’ *Fjﬁi‘t 31> EI 259-260 o
B [ijﬁt 31 F1269-271 -
O [ﬂjﬁjﬁa‘t 315 F1282-
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PRz e (REEDPI) - 4 BN EHEELS D E AR x i FE

pe bR fo o BEESD - E AR S D 3 S E ahiieg 2 - o
T RAEIR PR H I AT B Y R 3 BT b
FoRBAEETan A e RN FES R LA Y
RREP G RGP T AP AR FURE © 7 iy R ARGRHT

i AR R F ORI RAE R TSR F RS 2 R

AP RER PR AT HE TR ARR SN HA T B ERL
£k AT Bu B TR ST S R T2 15 & R
FEAFEY AR RRTE TS P S R

TR ANURRIRLIS RS S HIT@EFRY

&
&
nf
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&
P

cho £ B TR R RIS BB R R G L ER T LR e
FE AP BR R L NBELBRRIGER T ROB S EER 0§ R
Ry FHERIAEPI L am T TR a @ BRI 215 giF
@%ﬁ%?ﬁﬁ%%i47ﬁpﬂo

PR EF OTAREPHR T IRE R AP A o g
BETAREPUT TE AR YA A F TR A w e - BB kA o p

- - G RUTEEAR AR BE AT - 264 AR R

-y

T R e AR S AR
$I8 ) B-F P HRREL LR M2 AR
= 1 t“‘i‘ﬁ’@ii%ﬂ’l n];ta‘»ﬁmm?fﬂaf‘“f’ W'Qr't Yg\\i‘ m{?; ’,_LIE_," %FLJ

&P RO Y F R G TR RCR R R B B AT g S e

=k

BFUFAZFFLATARAOFESR AP o B HIEES & 0 L E ek

3 %J,b?ﬂ ;kzk’ﬁ z{,v ’f#m IEH]:FQI’ rl [/7112[“ V?[Tz{’[’iﬁ?ﬁ]ﬂzéﬂl fﬂfEJQOOSEF ’_E_[ 89-123 -
LU fﬂJﬁ'JEt 30> Fr107-

37 G [ mj3 » F1261 ~279 -
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Poapd SRR gL AR R R IRIAR A hE EHF LPE D o R
s e T A R N A GRS WG PROR e
“?ﬁ@i*’*?&#%Jﬁ%$wﬁ”’mmw##d@ﬂ%@mﬁmmﬁ
A OoOHNETRAEDETEFED

JOETFERARE D HORF kot Fop A B 2rEs keh T G p RS

DRI B F L% RSP R LE RicF A v FEMAE 0 7 £ T

‘Rl
b
Tk
(\x
&
A
-~

w.
E
(o)

7L AP M A B R A A Y
TR EREIRT BN AR hk b ATARAEFRY AT A%KAED
BTG T EM AR > £ THORHE | (Right of Format) s wil,

R o — BIRE CRETARG P R EREOTR A AL FEES
BB BAERR (64 P BArpATI S VAR L g R AH L LT
T3 TEE BB A R s ORBET A rAlg - A &k > R 2P A AIFTED
T fROET T AR R CARBER 84 TR RGBT AR E SR

ZREY R ARG PRSI MG F SR E RN g 0 F A

~c.

AR R RF

BT PR PR A ERF A ERHP o d AT LS
UGS EPHOREE - TS P R AR et 2550 JE B AR 3
REE P Al @Ak g 0 &P ORI AR o TR - BREFARAE 2 S R
- LR A2XDNFERZEE VIR OGPERAL e CI -8
FROT B EfoEAY B TS FRRES B L LA VA M E DR
%wi¥%%ﬁ“?ﬂ&?%’@%?ﬁ%ﬂﬁ%%&ﬂ%’—Euﬁﬁﬁﬁ&

HFREPEIELEE DT LM L) g R B2 R - Yk

P B [l 17 Fré6 e

40 [ﬁ}«rrjlﬁlfﬂ“g 4J SRyl » Exploitation of Television Formats fJI’J AR

http://tvformats.bournemouth.ac.uk/. (& & &E#F ! 2012/10/9)

o *iﬁﬁh [ 17 F1 2.

AL F” ka AT E VLYY o s A (G TR PO - 2009 F 272 B > F1 49-50 -
f

Cl
43 T:‘IEJ:’ _TJFrJﬁIt 42 s EJ 50 o
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Lo EPEREFAEMESNEHPA FE RAEY B3 REPe B B A S

R FenP ix5 0] ¢ » ARG P BT X P F (T2 o™ A S AdR i o BTt
gL > ixvﬁi-it“i_q_ e A R

PR RE Y - R A PRI - AT SR B ARE

PRI ATEAR X B BRZFERE AP H P2 PR H 2

ﬁag’§%1£ﬁ§£¢i%§wWﬁﬁé£ﬁﬁ“oﬁ@%ﬁ’@Eﬁi%
PREENE el MR A D TR E 8 ad g A
SEFIHL2EARAES > AR ZAMAEFLAT S HEE R ZER -

s 8H T2 PRAKRTARS D FORT EEZEDERE > LFITHEZE L

AT MEPHEDTERELNY R ERERATEY S EE TR
W e LRE g 6 TeeiE IR BB B TR ERT P A2 RES

PR %k o8 3

(\n
—h
W
ke
F_*

B R FOTARE D HORPF > ~ 57 gRE
DT RERY) > m A EE R M i > A TR p e aETAIR o B H

2
R £ EPSHE AR D SR EFEEY A F LAY R R &P RS

BRERHY - B A A8 S AT KA S o inid & 2 FFengp o
dopt - R g grenat B A ks R F 1R U in e vRE X A AN A

LRplans B ApgAFer FEpene TR E R TR T, 0 50 A
"y A AR S RTFICMARE A g R e

Yrie fdArl L R R R TR B e R ARG P RS 2 R OB
BREEST g CBAERF SR EEFnd 5 a9 $FL LS PaaLo
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FDR LRGP HORREZ RERK

MRS R PR AR Y RER- BRREE P iAET
ZFIARME O EE TR IAF DRSS BENLER AT R ERE S
L E-REERTGEP JILE P BORRESTIE i MR 3 T A TR
SRR AR A AN TN 2 RER Rk o B R P P AAR
Mo pomeh) B0 hidg v o R R RS A = ﬁ*é § & 2 4p
Mk bl i k0 e QAGEFTS IR AR B E R E KPP 2]

IR H G A T E T R ROR B AR W R A R AL

heh 2 5 FR 2347 o MRS WIELHROLR 2 W EF L LRE
SRS B AARASEE R HED HORZ G AT D HiTm AR W

A B S BMOE D EOR o RAIE/AE A DAL R B ETR S E g

-3 FREHANL

# Green v. Broadcasting Corp of New Zealand ( 1989 ) 4

#
|

(/9/’ 75:4?“‘:;7/)

# % Jn %4 Green Hughie ( ™ #§ # Green ) £ % W4v it 7o @i A 2 & p

7" Green v. Broadcasting Corporation of New Zealand [1989] RPC 469.
Green v. Broadcasting Corporation of New Zealand [1989] RPC 700.
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AL H R AT S F S B (Opportunity Knocks) *+ 1960 # i 3 1978 #
BRI A 1975 & 3 1978 £ FF > 2 d A 4% o & (Broadcasting Corp of New
Zealand ) # iT ¥ fd - #hF 4k & 5 (Opportunity Knocks) 1+ # & p o Green

31979 # o d jFiE AR o 482 b

y_
3
Ea
=
=5
/

PHBRETRED o qpdied
WOz & pAFE S M RARE B o S8 P LA ¢ R 288 B
2 TSponsors (s 4 ), kA% %ﬁt%iﬂ" SR~ fEfEGA [ clapometer | e
EREAPERIHSFE L RAF B DRI R

Green % - BP > H - > A5 RAIZ &P LA HrAfodt B 0K & 1962

-h_*\

@ f§ ¥ 1542 (Copyright Act 1962 )ene & T » 4 & < & F i%(literary work )
2 gL Jp) ¥ 17 (dramatic work) ch& % 5 @ % 4 FiEEY o Lo RS P EIF
TRENRP AR EE FHEARNERA BER 0 BT REDFEAE S

CRlAiked RIS F P (passing off) H RAI& P - & BLAGERZE P

Iy

i d Green WiITR IR L ithm F o

PR R e B e B W R AR R A e R

St
N

ARRRE o v HFESA R Rt e AE v s KA A ERLIMEZRD TN
BIREP F LfE2 5 Tk (seript) y shd G B b HAER Y ERGyT
5 4! For So-and So, Opportunity Knocks. ;~" This is your show, folks, and I do mean
you. ; e fi. ”x?&_xmr,g BT b AP LA AR A E D kAT A
B

A BEFE IR IRt RS RT3 A - B e

m\»\h

2!

ei%2 2N % (& F& 17 sponsors ;{-ci ;}%Jﬂz«fr;ﬁ;ﬁg@ Bihfg k) TR § - 45

FERESD O RAEAY PR FER2 TARE AT - A RA 0 Y E R

<

25 F TR T Al

4B Rl Ul Tl il [V The Copyright Order 1964 » F= [l 37— 7% 5F ApVF (= Al sl
G Mﬁ% {4 Copyright Act 1962 §7(2) » T~ I | |E>@
49 fh= TR EL” It is a necessary condition for the exzstence of copyright that something should
exzst in writing or other notation.”

Iwﬁzf 3RV L Lthat the scripts, such as they were inferred to be from the evidence, did not
themselves do more than express a general idea or concept for a talent quest and hence were not the
subject of copyright.”
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A EFRT A RIS P PEA T B S AR V”%ﬂf

L

F®

N

I
=4
.

FT

BOAE A e L SRR B 0 kR R SR D A R

s &0 g3leh- 42 % i dopbp 8w 2 (be acted or performed ) @ #&
AGRBORT R G BV F TR R 5 i g o

L7 h 7 5 (passing off) ehiss o 4= F 2 ot PR e R o

Green 7% i 1% B 5% (Opportunity Knocks) .l d ff % & TR 5 275 #4

Flh Al d AR EY 2% 5 F R (goodwill)r 2 # & R {7 A AR 2 o

RS

é&jawkﬁﬁﬁgﬁgﬁ&%ﬁ’£M$%%ﬁﬁg o & RSP A
BRI ERORAE A B AR FR Y - &P - TR S o
FRRA G & 2 2R % 3L (misrepresentation ) ©

Green** 1989 # L % 1 BRI RBRAFERFLHEL LY -
3 F b PR FE % - 2awE 2t (certainty )0 R 4 4347
N7 @ R & P O L e e B BTR T k% 2 F Lord Bridge %34 ¢
DB F R FREF L AL 2 (sufficient unity) TR R 0 7 R FE BT
o 765.—*%’7’77@:'#&5‘“% TRAEF 2 AT I WP T R TT R
PR A HL G RFLT o BEAETEERARGRS Y

BEAZ P BRI T p F (T, N B B
Reehfi R > TR AR R LR RYREE W FHRET SEER P N B

v & o2 Fophpl F T Ak ek (reduced to writing or some other material form )

DEon o FREDERTER ARG F R0 BA R FiEpREF A
& R Ao X33 g 4 (sufficiently certainty ) 2 #F » B4e F FoRig 2 —T 2 &

R TINE BT 2004 5 T o #1055 A A R R R -

Sl (a 173 ’Flﬂ/ EL "The protection which copyright gave created a monopoly and there had to be
certomly in the subject matter of that monopoly in order to avoid injustice to the rest of the world.”

3 =53 RLY B 7 Moreover, a dramatic work had to have sufficient unity to be capable of
performance, and the features claimed as constituting the 'format’ of a television show, being unrelated
to each other except as accessories to be used in the presentation of some other dramatic or musical
performance, lacked that essential characteristic.”

> NZ Copyright Act 1962 §.3(8) References in this Act to the time at which, or the period during
which, a literary, dramatic, or musical work was made are references to the time or period at or during
which it was first reduced to writing or some other material form.
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B & 1 (sufficientunity) ;> 22 A S EREFRZ o BB AL 4% P
4 PaR 55
%K 4 *j;,;c\ ,,;;g 4 7n Z'ﬁ» # °

B
H"

R A& d fF i anE t Gallen J.%V’ﬁ 7 RfE HInE U B4
B RHBAF TG L) T b T 3 g "*77’5’” PR "*7,% S
B PR B AT 55 5 G FTERE R 1R AR P e 770 o  GallenJ. % 7+ »

A%

257 ARl ap BRFaRiE o A S EFaE SR S

(combination of individual features ) £ 3 &Jq hh £]14+F & R ik - Hig- H 4y

=~

]

-

FOEHE TR Reniesr s 2 E G 2 #o BV 5 H U AN ihesrs P TR
FIF T enT KL 40 B A F 220 p (24 R = 2R ~oFd o
FFAGAFRA TR D) 2 7 AL F FHT R o Green ¥ A K Ak )
% EArdr Rt Gallen J 42> & g 2 ded E R LM~ F b e kY
ché P % B £ B F (T iR

% = #% Miles v. ITV Network Limited ( 2003 ) >

(¥ £ 52

~ % k4 James Miles (T f§ # Miles)® & B - 4%+ i & P (Trusty and his
friends) H@ ¥4 » H & & FE Fede3® 0 12 ITV Network 22 @ (T @ 4 ITV)
fr Dream Street f (¥ 2 2484 > Fa 2 W23 & p (Dream Street) &% i
2 & p ¥ irfEfceid £ %% %72 (breach of confidential information)  { Trusty and

his friends) 3%+ i ¢ e F 4 & F - L GHER A Lk %% Trusty > H i gofe

> See also Wilson v Broadcasting Corporation of New Zealand [1990] 2 N.Z.L.R. 565 (HC);
Television New Zealand Ltd v Newsmonitor Services Ltd [1994] 2 N.Z.L.R. 91 (HC)

%6 Iwﬁzf 73 'R KL “.Lif the combination of material upon which the person seeking protection relies has
a recognisable framework or structure and that framework is such as to impose a shape upon the other
constituent parts of the show produced within it, then I should not have thought it contrary to principle
to regard it as an original literary or dramatic work for the purposes of s 7 of the Copyright Act 1962.”
PR B In my view, on the findings of the Judge there was an established framework of the
show "Opportunity Knocks" recognisable from the combination of repeated material identified and
associated with the show and which justified copyright protection as a dramatic work.”

¥ Miles v. ITV Network Ltd [2003] WL 23192242.

% Breach of confidence > VRE 1S 19 ff] Rl et ke VA, - Ve R eR ™~ Fgr B L
S (R
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4P| E BB S £ eh i@k & o & (Dream Street) ¥ i & B F -
SpE s Fha 4 ZBEREA KA L gfe & Gossips e

Miles 2L 3% » f & £ 1998 & 1 ? & ik— i» (Trusty and his friends) R 4%
HFERLITV e Fmipkaiasdz @ & ITV ¥ & #4811 &1 (Dream Street)
R ZEP FF AR & 3N o KK S R s o a G
ZET F T2 ¥ o ITV v Dream Street # iF 2> 7 RlFipr > & 21997 & 12 7 >

EWPTGED S REF REOT I MA X LM RSP DR

=
:“\

>~

- e
(o)

4p H e Miles % 3 ITV Ap B F L2 9 e e i -

A7 % e PiE R F R BB sk o Miles b 3R Fagg a4 3k
H 1997 #§ = ,Tﬁﬂ:i?-(Trusty and his friends) 73 #1 % % Dream Street % ¥ [#
o HP @ 7 A5k Trusty @l iT% 8 R > H i 422 (Dream Street) fe &
Gossips & & 4p 07 °

fo B A L 5B R LS PR RO TR LG A S
# &P ITV > & ¥ & » (Dream Street) ch& P § ® o ;2 feins » Miles ehi sk %
2R AR ARE B AR N0 2L = e grih (Dream Street) 1T
WA > FHw % (Dream Street) 4o A3 - drim g W F £ 0 U2 Z P
B AP REHArBE o KA R RL EZPRZED Wivan F e

Z it - #H &7 0 T ITV {r Dream Street @ ¥ 2 7 & % ‘5455 Trusty
g AGIRE 0 3 B D A 2 o AR o £ IR L o v dp iz
PR e SR R R SRR A e e ik 2 AT

AR R > T A B F R A s ALY P HERS Y o

0 =[5 UL K% "The Claimant is still left with a case of inference based upon the

anthropomorphisation of a very simple piece of traffic furniture, a traffic signal. In my view, there is
still no real material upon which to challenge the Defendants' story. The similarities are just not big
enough to give rise to the inference which the Claimant asserts. Another character which was said to
be sufficiently similar to give rise to an inference of copying was a traffic cone....the manner or
anthropomorphisation is quite different. Once again the inference of copying seems to me to be
hopelessly weak.”
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% = #¢ Simon Fuller’s 19TV v. Simon Cowell’s Syco & Fremantle

Media (2005)

Simon Fuller(™ #§ # Fuller) & & Mg a#icf & B (Pop Idol) eh@ v 4 » H b

2004 & 7 & F# Fedp 4 Simon Cowell(™ @ AL Cowell) 2 ## T o @ #7 8] iv e (X

SE

Factor) )% (Popldol) & p s » &2 FirfELE F L HL ) iFH > £ 8 -

\_‘

BE PR £ o Fuller 2 5% » (Pop Idol) ¥ % 30 78 5 B cnljlrsk & > ¢ 355
BRSSP REEIE FRAFURY S REEPARNS) L2 FAR 0 24
BRFAE 242 Cowell » § — X b g R £ X BAARL h&Ep o

A2 Cowell RIS % & Fugwd B &P FATEM2Z P 32 b HEERT ko
* % & ¥ 11 Fuller ¥ 4 #(X Factor ) » 2 = -+ 9% i» ~Cowell ¥ *4%(X Factor)
< FRA eV T 522 fodt 2 (American Idol) (R 2 2 & 19TV #1342 £ R

% Pop Idol)en#y 7 | 1232 % » # ¥ 4r B (American Idol) <% > 5 iF i+ > & =

TEFYRE A RERG o RBES ERE AL T i § FI(Pop Idol)

b 2R R - BMEE T e AY A P A EF Fahi R B o

REIM o 2 35 ¥ f@‘{ﬁ%ﬁ &P % B afp i kA 3k (Pop Idol) ehfirsk s &
- & p e BEER A S > ¥ Cowell™ ¥ §_ (Pop Idol) =8 i34 =%

Lm0 GG IR RN 4R iR L B (Pop Idol) S5 keh s A

%' Jason Deans, Pop Idol maker sues X Factor 'rip-off, the guardian, September 10, 2004, at
http://www.guardian.co.uk/media/2004/sep/10/realitytv.broadcasting 1.(f& i BT | : 2012/10/9); Note,
X Factor copyright case settled, BBC News, November 29, 2005, at
http:/news.bbc.co.uk/2/hi/entertainment/4482216.stm. (& & BEF ! : 2012/10/9)

62 Simon March, The X and make up factor: the "Fuller v Cowell" dispute, 10(6) Comms. L. 219-223
(2005).

© (Pop Idol) hL= fi] il 2si% (=T [P 4 poms il - s %?J%%.lﬁgﬁﬁ”??f?
7 T format bible ; » I'J il BLEARE 51 (AT 1R 22 B4 = -
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(LR e

Ra o jirfdahp F g ok o Ak hg RdY 2R Cowell » Bon i Fuller
WL AP R A e LR S € 0 PR AR X 4 Fuller ) 5 G eiefz
o AFEREE S BaFm A A R B2 RLET FETDR G o PR

.
T 4
=3 '

feig ¥ @& Fuller #3f1* Cowell ch & Bqct § B » 2 M7 3> £ % (American

/

Idol) el » 2 2 5 3ra { B 4 s eni £ 2 54 o

¥ = # Meakin v. British Broadcasting Corporation (2010 ) *

(7 14 5 4 3)
Robin George Le Strange Meakin ( ™ f§ # Meakin) ** 2010 £ 54 & WA %
> & (T 4 BBC) #74f e p (Come and Have a Go ... If You Think You Are
Smart Enough) (T fi f#z CHG) frz @3% & P chipesbd) B R 2 #TE B = > £ 3
% o CHG & - HRBFEHefiaiad p - 8§ 2o 27y TARTR M rik
FPpakgeouglr THELAHETIREY ‘%lyf%;fg/}”g%uﬂﬁf’$65 > Meakin
R B AR B g R F O BBC foll B 20T 4 v B F r ol ¥ 1F
FEFFEREB BRI FFEREBRTEE -
Meakinir & 3% & % (Cash Call Millions... Live! revision 3 (™ f#§ #CML3)) ~
(Cash Call Millions... Live! revision 4 (7 f§ #CML4)) ~F=(Cash Call Challenge...
Live! (T § #CCL)) - 2002# 11" > Meakin#-CML34<i£ % Celador @ £ 2> @ »
A ik s Celadorw S & T IEBHEY R g 3] 2 2003#4 7 > Meakin#-:T ik i
CML44 55 Zeal T AL @ > 77 il v 8 o Meakind % %t fp 97 #-CCL4x 1L 3 BBC>

I\

> L%

h

N Ll T

N'

lH

27 BBCH i1 %3 F Fehg Bes

e

Fir

/¢ 1— ,_‘
B

4«}

 Meakin v BBC [2010] EWHC 2065 (Ch) (Ch D).
® Desiree Fields, Come and have a go ... if you think you are smart enough: High Court grants

defendants summary judgment in TV format case, 22(2) Ent. L.R. 61-64(2011).
R 1 N ) ]7‘*’1 £% Celador §]{= T |72 & Paul Smith ~ Celador =" 7] ~ FIZp4G

Celador fjij<" e 1+ BBE =l F1[1Y Martin Scott °
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Ak 2 e 43 A Miriam Segal (7 f§ #i-Segal ) #% I CHG % B B A2 5 4o
5 ¢ Segalp 2003 17 B 4o i 3 H fb > 9 iF 2 7 Tailor-Made Films£] i® 41 47 4x e
CHG » 2003%2" 3]4" H k4§ ¥ Celador 3% o> 7 532 A Smithj&a 3 & 17> 2 & #
FoEid AR o i} bX ¥l - PR Segaligt /i % % 5 12 Bt Celadors B 37 P
I 3+2003 % 17 {84 BBCH; & eiScott - 2003 % 127 19p > Segal®2 BBC:if = & ¥
& £ EIFCHGH P » 9 X324 P ehip B F (7 jf Tailor-Made Films 3 § -

Rgp bt B AR Meakin F 42 1 (1)# £ 4p I Celador @l i = @ chCML3:§ 5
72 4 Smith 4 2 g § PF ™ iZ B3t Celador enScott #-3% £ %] % 8 iF X5 Segal °
(2)Scott * Meakinik f5 4 BBC:CCL & #]1% ( &BBC{ # CCL & 3| % chjc it 4
Mears % %4 Scott{rH # 1 i¥ 4 § ++2003& 127 22p @ (v g3k ) » W iFx =
CHG# B - (3)- 2/¢BBCH I Zeal T A2 7 chps T A | > #-3 H f5 Zealeh
CML4 3 5 %BBC » Rt *h » Meakin ¥ 4p #3 Celador @ i¥ 2> # {rSmith 4] * CML3
Wk T = B CHGE M TS P > B F T % & - 4428 dpdy > BBCin
FE1 5 w0 1 1989 & Green % #7411 eip3E i B - Meakinen & 3 % 7 AV 3%
SegalfrScott ™ HFfi i & % TR Z2m o R BLiECMLS -

XA HRL LR LTy FEROLR AT A% 2 5 2% Green
XOEFHFRF 92 F 0 23 #F301999 £ Norowzian v Arks Ltd %78t it
HRR FTeniEa g 2k A3 (B30 A Baf A 5)  BEP
AR A% L ER Meakin HE TR = P adxF 35 2 8
B F TenE TR MR FRT ki o

A F 2 F EF 5% Mummery L.J.>72007# % Baigent v Random House Group
LtdS% o wrff dl2 iz A B R LA Z LIS F T RSRT (D
FRERAIFER G PApNAR? QBRI ERF T T LT 2 RS FRE

FARAIFE2Q)EE 3 7 EEP RIS ERF T2 RAIF TR Sdp AR R

57 Norowzian v Arks (No0.2) [1999] F.S.R. 79, HC, [2000] F.L.R. 363, (CA).
5% Baigent v Random House Group Ltd [2007] EWCA Civ 247
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BIFFen TR E e 2

ElE A2 TR (1) CHGE R 2 = > £ 415 2 B S Bdp ik > 3

bed PP PRI R B D call-in® B R EApE - ehd B R PEA
PR Hw HpEr 5 Y phet 1998 E BAEE A R A8 X 2t 4 i (Who

Want to be a Millionaire ? ) » & F ¢ &% TER A £ F - (2) %3¢ BBC
siMears § %27 Scottfr# 1 ¥ 4 § #2003 £ 127 22p % i ¢ 3% » CHG= & I
WiFERR S 520032127 199 F* 37 § FCHGHR S & < & 4; » #2CCL

H %

‘W

# B 5 2 > Smith{rScott'# 2£Celador® £ 2 ¢ f §# CML3 e 2 £ »

=

A EIREM 2 - 4 fCelador iz B B ECML3 5 ~ 5 < BBC#HH 1
Zealenes 38 4 B -CML4:3 /v BBC{ _& 134508 ] o sch 2 &2 & B K55 h
HEEP CHGOR TG Y 5 F S Bl £41% - () 518> J *0a i3
G eAp DAL T AR FRE P AR - A AL F R B R f e
r:»merJ WA > PR EEF E

SiE F R R IR A 0 RIS Meakin #73p 43 Celador GWiea o U
CML3 ®3eh¥ b= k& p > % & F T8 72 CML3 § B> & & =5 5] -

BX o RA DS IEEP AR ESRZ T A 0 R A .

- ¥FiTHE

FIEMT A E G R EF R BARE O HY R 270 T2

4\’%
\u\-
d’"
&m
/4
W
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\'l‘%:
=kf
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\
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S
Rl
[at!
&
9
e

BRGNS NG FIER RR

6 If—“jﬁ J1 'R EL “...no more than general ideas at a fairly high level of abstraction and, moreover,
commonplace zdeas in the field of television game show formats.”

" UK CDPA1988 §3(2) Copyright does not subsist in a literary, dramatic or musical work unless and
until it is recorded, in writing or otherwise; and references in this Part to the time at which such a work
is made are to the time at which it is so recorded.
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FiF 1989 & Green & eh|is o @ fii2 12 2 B MR ® a3t 26457 5% (recorded
in writing or other material form/ in writing or otherwise ) =nf#f4p § H = » I 7]
SRS P TR R F R ] R SR LR e B- % Rtk haoFie 24
PR P RF RED - TR DAL o F F 4= Green H¢ R4 AR
Nehd G IR R TE Y B F O RS A F R B T R
Green %7 FRFR BT DA FFLELE T 8L (sufficient
unity) 0 FERIRIEE R E R DR o WHRG SO A B Py AR
(unity of performance) | » s PR E (v4k 0% S pF o H P 4&5 fich 2 & 7%

FFenb] + 4o 1990 # 17 Wilson v Broadcasting Corporation of New Zealand % ™, o4

gy

RFIW Ak R At il &0 Ht B MG o

7

FEREFEIEE A

PR T @ D 57 126 Green SRlREARIE o fdept — ko BTG 3

ARBEP(FHEETENS A ERFS D B)T B LR BI3E L2870 B 2% Green
FET AL RIF A DLED 0 KA FIEN S oo s 07

B AR (e R AR R o BT T e R
PR > A dose i L - 2R P o doh Green X F &7 4 F R A
Gallen J.*7#& 21 e T 2 5 s e 4 7 (structured performance ) j» it i gY
FETABRBLIFLEFT P ABEY » 2REMT Y kg

BN F T ehBt & 2 A 1999 & Norowzian v Arks Ltd %7%¢ » i 37 &

"' NZ CDPA1962 7% [ 1 UK CDPA1956 © 2]l 54 -

™ David Rose, Format rights: a never-ending drama (or not), 10(6) Ent. L.R. 170-174 (1999).

3 See, e.g., Ute Klement, Protecting television show formats under copyright law - new developments
in common law and civil law countries, 29(2) E.1.P.R. 52-60 (2007)

™ Wilson v Broadcasting Corporation of New Zealand [1990] 2 N.Z.L.R. 565 (HC).

» “Probably no format of any reality programme can pass this test for a "dramatic work". Wilson is
no authority to the contrary.” Ute Klement, supra note 73, at 56.

6 v it seems that the Jjudge failed to consider the purpose of copyright legislation (to protect original
dramatic works) and instead took an over-rigid and formulaic approach to the law.” David Rose,
supra note 72, at 172.

T a more objective test such as “structured performance” would allow judges to apply a more
fact based test similar to the manner in which literary and artistic works are assessed.” David Rose,
supra note 72, at 172.

™ Norowzian v Arks (No.2) [1999] F.S.R. 79, HC, [2000] F.L.R. 363, (CA).
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Wo TR NETHRED R PR TREEE  RIFERA - WA FE
Faini o3P AL AR Y AU L AR IR AR B R 0 T
{8 (jump cutting) eh+ ;2 % 2 & Green ot I en T L L | B 2 gy
B2 L RR F T BRI BE AL PR Rk M Xy adE s H 4

WHETE 2 A4 F RRY AL G A TR ko B AR
¥ 1% /@ 1 (capable of being performed ) er& i+ o F 272 o p] & P en& 23z
FIFERPETERNTY o a BF S e SN FRIMA) S B RO R
oA T g L TR RS B E S AR FIT A EY )
RTLR T PRTRIFPES S FRESIRPF T FEE R FEE
PERBRFNT S LIRBFERTARSD BEF MFELECRT TR fE
-

K@ > 2004 # 0 IPC v Highbury-Leisure Publishing Ltd %% » ;% 2 & 12~ 4%

‘5/‘]//&:)3 9%"/;%_} j_éy,&.ié"*;'}f Green ELﬁ?F’ —’r}' =+ hl-l-blll;ﬁmﬁp‘wu’,’ﬂ¥f%’}’§
F g aBeaitmt oo E 4 8 F K2 3 AL K Eanit a5

PR RIMA ARG FITHE

B SR FRR R T ey BRI F TR B 5 G F R
O F A 0 R F (T2 CDPAL98S (11 2 % 3 M (v chie & i ¥ (T2
CDPA1962) ¢h¥ (E8 2148 5~ 4 A 7 3¢ R0 AL E B O fRATE A 1F
Yok B A TP EY ¢ TR 2 F PRl B ~ F IR R R
Fpt o P HORL 54 R ER R A e B AR F (T R Bt R R
e 2 pUpF TR AN S o KR P TR BARE R YR

R Tk L R A S R E TR, AT T

7 .. that a performance can include the playing of a film, a single telecast programme may qualify

as a dramatic work in itself, at least as far as game shows and other reality television, which do not
entirely rely on improvisation such as formats like Big Brother, are concerned.” Ute Klement, supra
note 73, at 56.

% IPC Media Ltd v Highbury-Leisure Publishing Ltd [2005] F.S.R. 20, Ch.D.

1 UK CDPA 1988 §1.
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F5ORARE DR TR A E B e ] 8 AR (r ek T gy
£ E’ﬁﬁ MFEEEIGEM AR NP A(FE R &P FahmF Fafoiis
BE) P ARG G LR RGRIET F TS

d T S TALE B OOR R A1 G B R E RF R iR A
TR EEFTHBORAEAT T F T 0 dow i coMilesk frMeakin® 0 R EER

TGRS E T Ko 1 B iR R AT AR e A AR i R L B

A& T HRAI -
FoH T gE

FHASTRE DML > BRZEAL WML 2PN R RBETRS
e 0 B BNBAEFARGIUORERS B ERARS P HORE L M

- AT E T 75 (passingoff) ;o P FARFERZ BRI @8, i
# (goodwill ) ; 2. iR % ;%3 (misrepresentation) ; 3. 4f % (damage) - f§ 4 24 >
FEY RIS EFEREAET 2 A RARE P RS > TEED L
BB MED BRI AIERLAEN T T FE o+ i#Greenk ¢ > d
MREGD Led LG R AEFRS DO EKALNBEE A

7

%giﬁﬁgyéikiﬁﬁﬁ;’#%&miﬁ%lﬁﬁﬁgﬁé°

RAa PSRz L RN AR AR TFBP R BRI 215
ko R P 2B ARF PP TGP A LAEE S ¢ 2 7 2 Greend ¥ £ (1989)

- HRE D B ATSBRIRIED G T AR R LT EERE

WEER AR R LBt A A g P E 2%, %Greend LR LS

%2 Lisa Logan, The emperor's new clothes? The way forward: TV format protection under unfair
competition law in US, UK and France: Part 2,20(3) Ent.L.R. 88(2009).

% David Rose, supra note 72, at 170-174.

 H.P. Bulmer Ltd and Showerings Ltd v J. Bollinger S.A. and Champagne Lanson Pere et Fils
[1978]R.P.C. 79.

> Anheuser-Busch Inc v Budejovicky Budvar NP (t/a Budweiser Budvar Brewery) [1984] F.S.R. 413
CA (Civ Div).

% Lisa Logan, The emperor's new clothes? The way forward: TV format protection under unfair
competition law in the United States, United Kingdom and France: Part 1,20(2) Ent. L.R. 42(2009).
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Pl e 2 EFFE R RERZ T E REN R PR R AR TR PR

ﬁ”vHtﬁﬂﬁai%%¢&+ﬁ§ﬁﬁ§’%E%i%ﬁgfﬁﬁ&ﬁ%’
MG AR FEEFENF LS 7 2L 5L 75 (taking unfair advantage of
another's business ) ° & 3FIL 4 T AL S P Hk TR ﬁ. EERZRAKT R TR

#v L EF 2 Green®k # e e o
Foh- BEABRZFOM I d WERF A A SE T ER T AN
RERZ BTN FAP G KOS AR FRAFIEF AT EFR S AL AL

B (bl

oo

ﬁ&iﬁﬁﬂﬁﬁajﬁﬁ” SEfE TER S g s 2
it Popidol %t 2 Cowell) 2 F T3 » B2 TARAE T 2T gL 4 %
Fock ol e RFROEROALEF- BHYE P HORBI ST 2D

';L’IJ }‘JT‘ o

-7 FAEHAR

% — # Sheehan v. MTV Networks (1992 %

(5’// /Kéb ):4’:;7"17/)

J % Monica Sheehan = Luis Rojas(™ #i- Sheehan & Rojas)w & 5% Fed2 3% »

8 "The goodwill threshold has been liberalised in recent years as common law courts have had to

come to terms with traders taking unfair advantage of another's business whilst avoiding liability
simply because they are based in another jurisdiction.”” David Rose, supra note 72, at 173.

% Jian Tools For Sale Inc. v. Roderick Manhattan Limited [1995] F.S.R. 924.

%7 4s format commerce continues to develop largely outside the shadow of the law, it is becoming a
progressively Darwinian environment in which only the very strongest can expect to succeed. If the
dynamics of the format industry continue to be defined on such a hierarchal basis, it is likely to have an
eventually adverse effect on the balance and competitiveness of this market.”’ Simon March supra note
63 at 223.

% Sheehan v. MTV Networks, No. 89-CIV-6244(LJF), 1992 U.S. Dist. LEXIS 3028 (S.D.N.Y. Mar
13,1992).
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A MTV Network % 4R & (7 @ f£ MTV)#7 @475 & P (Remote Control ) &
T 2 914 B eh(Laser Blitz) & 1% 2. ¥ 174 - (Laser Blitz) & 3] % 3&4 > 1986
3187 #2 B B EHPF 52 &0V I A LIRPEFIIRE  F - HIm
FRET Fw B RN BERY AN ON A F P T 0 EE S T sE

it g FATS TR R 7 T SHE SRR s d 4 B ¥ R

Hd THRFEELHE FES RE S LT HE  RFEIEN > =TT
R R M RS e o 0f T PR SRV RZ o IR S E P AP B

AN S SE S RN N F it IR <A A C AP S S S
BLo S H PP R TR E R AP AR R R BT Y2 AT
G £

1987 # 3 * 2 7 " > Shechan & Rojas 4 %] MTV g 44,532 Jock McLean
Fr3% 17 ® ¥ Liz Nealon L & > 31 #%(Laser Blitz) £ 3] % 0% 74> & 2 < % McLean
fr Nealon £31%A4F 2T 22 5P &P w& o b MTV hd & B R P W
(Laser Blitz) & 3]%4fF & » & 32 (Remote Control) & p #iF L o & 9 * >
MTV 4 v Sheehan & Rojas» 3 Z @A o e S E d p e chzZ & p 1 - 1987 &

» {Remote Control) & ;% B #% - (Remote Control) & p p 2 * R 5 » = &3=

V!L

Pl A RUOK T RS T R BRI DRHE > 2 Rg B
% S A R Al < A TR TR E RES B § AL 54
GEEEEIRF RSN KL GRS P DEFREL R TGP

FH D EBEF DR AR AR R A AL P P P T R R

Sheehan & Rojas i % > (Remote Control) fv (Laser Blitz) 7 # f=x B ~ %

~|

g

W~ RIS R P EFF TR - (virtually identical ) 42 & » B2 MTV 4) %

T RE g %E o MTV Rl4ust  (Laser Blitz) chg dlk T2 ppa i g &
FRRFE AL EHFARNDAFLETED T @A R AR

? (Remote Control) f= (Laser Blitz) 2. & % #ﬁ%\ FFITL
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KRG Z g MTV ihiud 3L s R 9T & fond 2b 8 p @ S0npl g

7 B f#t enif3E o @ H_ (Laser Blitz) 548 2 ? = B ek ;* PR

R RFEFEAB AL B fod f gt o mpdlRRn

FE- SPA S S 0 ks e BESA Ao B (G140 B4 B

Sh

AP ROTHEEE ) SR HFAF AR MR AR BER IV X REOF T
FleiE- HEP > TR TGP R 2d FHF PR (stock devices) #rie s i
AL RS RADE S s BHe R R R LR RE )ﬁu@»'—] ZERA S
3 Rgd RAlE BT UL L B REd Agre e

4R A MR e o E a3l s o (Laser Blitz) £ 3% 25 d Sheehan & Rojas
W 4117 (created independently by the author) @ = » ® H jhiranimpter § 377
E & & M A7 R 4] (714 (minimal degree of creativity ) MTV & ;# i 3 ( Laser Blitz)
HEpadpade Zasp dpkas FrREDEIEEF R -

IR T ARs o F IR A &P 8305 0 Bk LR TR T g s
Fod AFARN CRTYEHREEE A FEA- REFED Y JREHT 5

5 ;% #& o (Laser Blitz) { (Remote Control) & 3 H # % ¥ W 2L > bl4e

=k
-k

P EFRERA PR DT HYE A B F NGB RRFEY g LW
FAIr O L B R AR 0 A Y - SRR A DAL B
AR R Ly FEED A B FORRER e g HTRET M AREER
WA &P dpinata 2 2 (Laser Blitz) cfr s 2 & 8o 20 & A %k
0 2P0 B R (Laser Blitz) £ %xFF ¥ (T > & MTV hi7 5 7 4=

Sheehan & Rojas ¥ T iz o

o= 1053 'FLY £L " Rather, plaintiffs seek to protect "the concrete structure, sequence and
organization” of "Laser Blitz," as well as the combination of "the props, the set, the nature of the
contestants and audience, the character and style of the host, and the atmosphere of the show.”

2 PSR EL Leven though a television game show is made up entirely of stock devices, an
original selection, organization and presentation of such devices can nevertheless be protected, just as
it is the original combination of words or notes that leads to a protectible book or song.”
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¥ - #% Endemol Entm't, B.V. v. Twentieth Television Inc. (1998 )

93

(7 V£ 47 )

77 W Endemol % 2 2 (™ f§ A Endemol) % 1998 £ b 4¢ 1 4 frde 25 » 1
Twentieth & 4R 2> & (™ #j 4 Twentieth ) ~ Jonathan Goodson ( * # #- Goodson )
Jonathan Goodson # e 2 @ (T f 4£ JGP)» 2 % Monet Lane 12 2 (7 f§j i
MLP) 5 £ 44 o dp il 1Rl HT A& b (Forgive or Forget) )% ki 2 & &
1991 # g @ik ch (Forgive Me) » 7 Wiz T B & p §ORen¥ (T4 » X E F 4o
AR BT 22 % (breach of implied contract ) 3R %o

(Forgive Me) shsp p %% 4 & & §[0t & i G4t AR e I« F 4
kg ek R T gt B AT AL RBE KT L R R
TRAFARG? FAEFFEAILP AT 2 ok onfie . & F f30 02

EHORABRLTAAALT T8 @ ER A FCETREP 2 KT 6 Ha

(s

YT

Endemol i 5% » (Forgive Me) P ##E3> BB gM » & - B2 X
VP R TERE R 0 e 1998 E 1 0 15 poa S e o Fp 0 @ a8 0
% (the Berne Convention ) z_ 3 %_» % R ¥ (TH /2 RiZEZ S P £ PIE o p
"% 2 %3 o Endemol # 1> H % 3 1994 & 1 ? % Mark Goodson @ iTa 2 (T
@ # MGP) 03 ¥ Goodson > i& {7 (Forgive Me) R A& P 2 4 %5 » 534218
a2 EEAREZ AN T F o Goodson & WA P R BAE - KK

Endemol { 22 MGP 2. % £ & » i Z| L > A oz ® > RE4hE 7 ¢ 2

% Endemol Entm't, B.V. v. Twentieth Television Inc., No. CV98-0608 ABC (BQRx), 1998 U.S. Dist.
LEXIS 19049 (C.D. Cal. Sept. 29, 1998).
o j@i’ﬁi http://www.endemol.com/programme/forgive-me. (& & JB{EF ! © 2012/10/9)
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(Forgive Me) & P %+ % 3t  Endemol 333 > B2 20 fuf #ig s T
RZEATT 2 RGP EEREY RET LD FEETF HH 1994 £
5% >MGP % &7 frEndemol 2 FFeng 22 » B2 H i E A Emihike &
FR2_ts » Goodson é&ﬁ%‘nlﬁ’%’?}i 7 - FET 7 —=JGP > ¥ ¥ w» Twentieth 2 MLP #5

~H & p 2 Prh 0 4Eis T8 & %l 1F (Forgive or Forget) - Endemol i 3% - (Forgive

=

or Forget) | * (Forgive Me) & p Fim £ %7 (ForgiveMe) » §# & &

R {;

T\4
\'Z\
o

(\x,

@ (Forgive or Forget) & p p % %% Fﬁﬁii; g i AdEE g g

=\

FETRAAN AR F IRYH T L RGE A ERE LE R RA D

FEAREFH GET - ST AL LM AR M G Eeed o ©
SR EERTTETE

Endemol # 77 » H &4t 2 5 F M S 4BRR 2w > 2 § 1% 328 0 i

j\j%?JJ mw\"T\—f—- <]od«>'\fv <]m—rq’_,)¢‘rﬂ{% gi&7 F"*m<] ’.rﬂ»”"ﬁa?

*i@

B B B R I iR BRI E ) R AT RAF T
2 iRl L > A% ¢ %% (Forgive Me)* — & & B enip &) & (the various
episodes ); & £ 3% & p kgl Jf#tﬂ (an overall concept which can be expressed in
different ways) » £Fi7 2R ¥ 10X Ple W2 (2 X0E ) iRk o R PldupE o £
WHiEr R 02837 hdEr 7 FREB20F T2 (US. Copyright Act of

1976 > 17US.C.) % 301 ifa 3802 3 » @ 3K adicdl o 2 3598 4237 o

% FEZEIET hitp://en.wikipedia.org/wiki/Forgive_or_Forget. (f& s #B} | - 2012/10/9)

% 17 U.S.C. § 301(a). IFfE¥ F £}On and after January 1, 1978, all legal or equitable rights that
are equivalent to any of the exclusive rights within the general scope of copyright as specified by
section 106 in works of authorship that are fixed in a tangible medium of expression and come within
the subject matter of copyright as specified by sections 102 and 103, whether created before or after
that date and whether published or unpublished, are governed exclusively by this title. Thereafter, no
person is entitled to any such right or equivalent right in any such work under the common law or
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ARG A LR AR F AR R AR NA AL
CAPAPR L SR S SN S R NS R E i ST LR R

ERal 3 % woaxie bt 1997 & Berge v. Trustees of the University of

Alabama %% (T i 4 Berge %) ¢ & dieanel il 7R - g VAL g TIPS
ARFIERRE LGF LY FORT 3 FIOR2 LI A FEP (Act's

scope regarding its subject matter ), + féi—?i?ﬁ/zﬁ‘ PREf B3 7 X3 FEfEE
AP AEFERE B L o F IR B A E P JE ] (preemption ) #-= 33% R

/?79 Flpt 2 Bl i 0 Endemol A2 i #7dh 5t i (Forgive Me) 40 B 7 3
FEEPIRA T ER G FE D R R BB E D e ¢
Fyfip 2 R F IR IR 0 1 d 5 17 US.C.% 301 if a 78 e 0 AR50
TR F TR Z A RE2L 0 o PR T R A g
Endemol & 72 ¥ rde 22 X F kA SRR X I RGE o - AP 0 % 301
a2 E g s - BT o Al I R B E M A N
- * % (uniform method) > #7124 47 2 Bk I3 F 7 0 K€ Kff i
i N

Endemol 3% 21 2 ek )P % A 38 » 12 55E & R T2 EY

3014k a sEiE> ¥ 3] en T AR B0 F iv 4R % ¥ 3 M de k¥ et 8 ] (equitable
rights that are equivalent to any of the exclusive rights within the general scope of
copyright) | » F15 £ 922 $ i W2 B enfak > @ 25 ¥ (T8

M e 4 ’:Jﬂ"g’ﬁ MR o R Ariis 0 RA TR D AR B o

zﬁt

ARWE S B RFESETR R (Pary) o

O S

f T2 v 4% e

=

w2 then D4 % (extra element) | 5 @ A%d @2

statutes of any State.”

°7 Berge v. Trustees of the University of Alabama 104 F.3d at 1463. (4th Cir.)

% PRV £ Even though the ideas embodied in a work covered by the Copyright Act fall outside
copyright protection, this does not mean that they fall outside the Act's scope regarding its subject
matter: Scope and protection are not synonyms. Moreover, the shadow actually cast by the Act's
preemption is notably broader than the wing of its protection.”

% National Car Rental Sys. Inc. v. Computer Assocs. Int'l, Inc., 991 F.2d 426, 433 (8th Cir.)
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P H 8 %JEF (promise not to accept the benefit of a copyright work ) | B 7% ¥
Wb ERG R AN FEARRF (R kg R R TR
AR H-d BN IR B L (preempted) ' Bt o BB E BT S
Endemol i > i& 5 edm 35 o

AEEPMA 17US.C.% 301 ifa Byt 2 FE K2 Fias

- g EEAT Y (52 %

-
1
47
i
Iy
=
g
bl

¥ -1
A

RtS
I
.

I

—

N
9
[

A2

% = #X Survivor Productions LLC. v. FOX Broadcasting Company

(2001 ) '

S

(fvféb—f ‘f 7)
rERE WU LR B E P (Survivor) e Survivor B 1T 2 2 (T i L SPL)
o CBS A 4% 2 7 (T [ #: CBS)» # %4 3 % 2 adgnfi> d FOX B2 7(7 ff

e

# FOX)% Granada 4 # 2 # (7 # 4i- Granada) “ 4§ <> (Boot Camp) {1

(Survivor) e {Survivor) £ - #E A FH % 28 P K22 S F R DR FH i
Gk YR RE Y %“‘i%'%z&,?,}‘;\l@ T il fad 3E a7
Pk SFH G ERTIRISRS Y RERSREY - LR AR L LR

HOh P A S - T E L LRERERFOIH WTH =g

TREFHPLG NPT SR G A BB Pt F R o i w

\\\?{r

%%@i‘%%ﬁo

SPL = CBS i % (Boot Camp) £ § 3 % £ (Survivor) § F ch= % 2 b

100 ISRV B Lthat allege no additional rights other than promising not to benefit from the
copyrighted work.... Plaintiff's claim asserts no violation of rights separate from those copyright law

was designed to protect and, consequently, is preempted by federal law.”
"% Survivor Prods. LLC v. Fox Broad. Co., No. 01-CV-03234 ( C.D. Cal. April 9,2001 )
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&4 > {Boot Camp) = ﬂ,\#&ﬁ‘t% BV E PR iR B RE PR
SEFE LR LSRR RS RERASRE f Lt RE WA
4 (Boot Camp) ik F HER Hir ~ fe 8t~ THBEFIT ~ o HBEE » & G2 7

4y B (Survivor yerfhdF ¥ X 2~ Z A Kk SPL{rCBS i % 7 »(Boot Camp)
¥ F JU 44 7 ®WIF 4 Scott Messick » £ % ¥ 542 ix (Survivor) % # - jia &
1® (Survivor) 8 iTh & Ep %fifﬂm o F]Pt v A A R ET FITHE
2 T oend o s (unfair competition ) ~ 4r MR T en3 T £ 17 5 (unfair
business practices) > " % A & {7 2 § = (civil conspiracy) » = At 2 R
T %19 FOX 2 Granada B|w % Fading > R4 g fr AR 2T Rifens 3

B8R A LB BT R R LERL R RIS R AR

BRGNP LAFRAL EHAFOBAF R (2 FRF R I
TR E RS R T R B F PR D Wk i R
2 E AL SR $ P PRI TR & )0 g A ettt oz > T4
ST HEE S folE R B 2§ - TRBR L R L kY fofE

T EEE TR S

¥ = # Metcalf v. Bochco (2002 '

(F 5 47 2))

Ja 4 Jerome {r Laurie Metcalf % % (™ f§ i Metcalfs)® 4c ' i A= 0 14

Steven Bochco(™ # - Bochco) ~ Michael Warren(™ #§ £ Warren) ~ 12 2 CBS A} #%

2P (T HACBS) 5 At o dpfi 2 Tl a% 0 (City of Angles) gYp & P )% &

192 Bill Carter, 'Survivor'v. 'Boot Camp' In Latest TV Lawsuit, N.Y.Times , April 11, 2001, at

http://www.nytimes.com/2001/04/11/business/survivor-v-boot-camp-in-latest-tv-lawsuit.html (& % &

[EET 2 2012/10/9)

103 FELF,IQE&E‘ F@F[ﬁﬁ&f@#ﬁlﬂf% I‘E@IQ [ IR W%‘Zﬁ% S S SN Ay IS
53 o

?24 Ed Waller, Survivor v Boot Camp: out of court settlement, April 11,2001, at

http:/www.c2 1media.net/archives/8648. (& i B f I © 2012/10/9)

195 Metcalf v. Bochco, 294 F.3d 1069 (9th Cir. 2002)
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2 2. = iyl &> & %] & {(Give Something Back )~ As long as they kill themselves )
% (About Face)» &2 4 2. F it -

Metcalfs ** 1989 -&*}?,u A — 7 ek ﬁij‘?i ENMARSES PV N SN ph sl %F'\
E3 AR e S 2 P FRAER R A S 3 A E e E Y R TR M P B A%
B AT 2 ?5 Fr 2 % & 3 ¥Ai-Metcalfs £2 7 B Warren 343 2 < ¥ 45 18 » Warren
Z3k Metcalfs ¥R A3 o /% TAGERZRFI AL TR P HIFA
Bochco & 73 ° Metcalfs #:%#% % & & 5 (Give Something Back) » =2 Warren
¥ {5 # 2 Metcalfs » Bochco Ff= >t H & & 3 m &2 £ * %% % o Metcalfs g {4 &2
WhHEZ A LA CCAHIFLF » ¥ B* - #Fh#3%% %8 2 (Aslongas
they kill themselves) Jyl & > Warren £ & ** 1991 £ £ 4v Metcalfs » Bochco i2 7 P
BB %yl &~ © 1992 # > Metcalfs = Bochco v CBS #& 1 £ sxix eyl & (About
Face)>CBS MH T4 5 ¢ 55 & a3 B rn?? Fré P 5 d 48 Metcalfs et % o
2000 # 1 " 16 p » CBS 4& ) > 37 f‘ﬂ?ﬁ st pl & B (City of Angles) > ® i¥ 4 {
Yyl fe+ @ & W £ Bochco fr Warren > & P 3§ Ib # 302 4588 B X T 30 2
Fng’Fngl’?ﬁvﬁ’% 5 2 e

WA IS EE P A OF T AR BT CCA fliT2 @ > Metcalfs &
LF T4 £ > 2 (City of Angles) 237y & 2. B A 4= F FaT iz o 4o M 305 o
Metcalfs 727 #&7 %= 7yl & ¥ (548 & F 324k & chbune 33 2( City of Angles)
B AZFRGFFEN o 2+ FIEERT - Metcalfs 5§18 I{ 1 372 %4 &
Wb TR o

B

FIRERRE ",f 7 (As long as they kill themselves) % CCA # T2 7 g *

-

TRIEH A 22 b H s S gl A E Metcalfs f1* p 2 eh1 E{eFiRpE = 0
TR B AANBGE Y R A2 F T ¥ CCA T @ v &4 Metcalfs
AFEMD N2 Metcalfs T AX I AT EPHEHG B HBT T ES PRA
hE (TR A 18

¥ 0 PR TEHEA 2 B ERIEE (total concept and feel ) ;0 22
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Z_{(City of Angles) £ &t 2 gl & 2. FF cidp 0 i 3% > = 'fg TRERUBSEAERY
E&?}ﬁ?ﬁ%"i%l‘%ﬁ?é&i’i AR EEEW é’ﬁ%’\f’fﬁ§i 3 e ’ﬁt%?
Pl ef f BT ETERARfrr Ak 2 bGP ER TR FRT R

SR TR ICEEFEFER 2R BEAENT R SRS D LN

.‘.:

KAk P AN EER e FF 74100

W RIH DB AR B PR (TR 7 - A AR SRR R
WA MER AR e 2 1 F i 2 R & E ¢ e § 3-8 (scenes a faire)
RERAFGTHEY 7 RA DR %ok x A ddp g 2B - A Ak
Zpull o B e R ¢ e B 5§ > Metcalfs 7 R YA £ 5 H A RB e
MRz Ml 2 21 « & ¢ Misecni s M s % ol ams

R xR LRI G 0@ i 1F B e 0l e W BT - R & P b el
7 (common pattern ) & R 2% 4p i #ic® © S5 E RS L EHEL R
Bl o ZIRE- HEWP > A TRA EA B A BALFENA ISP i - 42 3%
Bk AL E A S N F R e T S
BN A R m:;:}fg ;% I 12 Apple Computer, Inc. v. Microsoft Corp(1994)
RS TRE R e ERE T SARER - R L SIS TR N A S £
gt EH R R A AL B W3R E 2 AL k> & & Shaw v. Lindheim(1990)
200 L Bpy FRFrREET NS A TALREAZDRAER S Hp
(original selection and arrangement of unprotected elements ) | *+ » gt = & G| #72E

2RI A 3 ApHEER o 2 & %k Bochco 7t 7 & 4 Metcalfs #7i% 11§ BE &fF 0

106 IFFRIRY £ "The totality of the similarities . . . goes beyond the necessities of the . . . theme and
belies any claim of literary accident.”

7 "General plot ideas are not protected by copyright law, they remain forever the common property
of artistic mankind." See Berkic v. Crichton, 761 F.2d 1289, 1293 (9th Cir. 1985).

198 »Nor does copyright law protect "scenes a faire," or scenes that flow naturally from unprotectable
basic plot premises.” See See v. Durang, 711 F.2d 141, 143 (9th Cir. 1983).

"9 = RY £ The particular sequence in which an author strings a significant number of
unprotectable elements can itself be a protectable element.”

MO prepg B EL” A common pattern [that] is sufficiently concrete . . . warrants a finding of substantial
similarity.”

"' Apple Computer, Inc. v. Microsoft Corp., 35 F.3d 1435 (9th Cir. 1994)

"2 Shaw v. Lindheim, 919 F.2d 1353, 1356 (9th Cir. 1990)
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HBY O RAPI AR L G P M A RS ko @ 2LH BITE o BB 2R

Fdids o hoE )4

REEFRBALGRHRL DGR (T BFE) A 2L YD P R
LH F Al AT R F R Rt A S G F R R F 4 i bR
Pt AR F R T inendEre TR DR A& P BORY) R IRRAEL > ARy E

4 5, | . >
@2t e

¥ I 3 CBS Broadcasting Inc. v. ABC Inc. (20031 '"

(7 P B )

CBS £ SPL#% i 37 2. FOX4) 8 2_ 18 » 372003 & = v = 3 2 F?c,:fﬁ feo
ABCR A2 & (T § #ABC)*r @4 (I'm a Celebrity--Get Me out of Here) (™
# (Celebrity) )izt H4 24 5% 8 4 (Survivor) 2 ¥ i¥4¢ o (Celebrity) &
PRFR B MBEARTAPP RN OTRE T B PR RS G PIR
BEg et AR F LR AR ER RS F R WITH 2% i
AR PR B PREFL SRE g AE R ORI BT R L
i

Ao PR TEARL 2/ 3 AR T IR S R 4 LR

\\\?{r
\\\?{r

RGPS £ 2% S SR S R S R A

L
CBS: 5 (Celebrity) -7 7 (Survivor) s b Hfop > ¢ 42@ * 1%
B R RS DT T KRR R 2 R F R
§ oCBS#7m - M AR EENABER F R RAF L LR SHRo 54
F R Ak LR FH D PG S E R 0 £ (Survivor) E kAR A A
A ATk A A ek B s PR 1 BUkA @ ABC i (Celebrity ) -
K EREY THMBREZ BEREE | HA G E D Sl 8

(Survivor) fr (Celebrity) 2. B g 2 &K 72 kit 1. i*u;% M (tone)

'3 CBS Broadcasting Inc v. ABC, Inc., 2003 U.S. Dist. LEXIS 20258 (S.D. N.Y. Jan. 14, 2003).
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B TR B W AR Se R R RS R RFBERF NP
oM h e B T 2 Bk | 0 A BF GRS KT A X 4
FEEAS L A MG Fewrdo PG F HBED - BRAs kA § 44

HooPBEREEHE 2. fjﬁﬁf\l fe-k & (production value) @ % » & 4§ 2 #Ri 3

W

B EEGEE . BRI TR | S endpdk s B F TR
SR SETEEREFRIE . d B FRARFEH - BIKE T8 8D
woo3. i FRKE (setting) @ 3 > BEAAA & P dpdfy ¥ LN RN T R e T
RS- ESSURE S SRR RIEN S TS SRS SRS I T oo
Ry F FenA) g oo 4, ,T“é"a? (characters) @ 3 » # ¥ &P 2454 72 F WM A&
IR N SRR R AR UL REY § Rl IR - IS R L i
&P g P LA RERHIR ROFER W N A
M- AgEad s L1008 2 ~Es A féiﬂ"
(plot) m % » 2 RiRi EARBE P SR &P 7
Hplom ¥ E Vs g E 2o "u—fg 7}%’%\47 Fo B 5 78 Y i ¥ e
FoUPRENEIRBFLFHA LT A BFEFFT I AT 58
FREB BRI SRS PR > PR TAREEDSF 0. ﬁ»%é%ﬁﬁa?iiff'%
¥, (music & photography ) @ % > % ¥ enfie #3F % Rt ~ BN R d B o @
i F ehpe R %U?*fﬂf] e W SRR R I 2 s AR @ R AL
BN T E ot B ih- Goo &0 End A oo # Bk 15 33 2.CBS
&P (Survivor) o (Celebrity) 2 B = F Figin

Erit- H AT 0 TR Metcalfsk 2 PN ARG 0 B E AL R

AFMTZPRA-ATV R IR EEDEH PR AL R IR

|+

=

S

2

«
13
5

F Ar# iE o (Survivor) = (Celebrity) & X3R{¢ * 7 3

7B a Pk

\

% j;u%gjm_J_}E;frz\&%iﬁ?"’rul’1’57"]‘#_’5\; EfE 0 B R KRR T AR
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GRIEUIPE ¥ S RN F N R oA BN o & ey I g o
CBSHE s it 1 HABCH - 22 R E WP 2§43 ¥ - B LY i
MR AR BRA E MO FE R E R (PGB ERLT Y R

SR F 8 R AP RIRREIT R - RFERE)

W7 REENE L 5 102 i5(a) ~ (b)IE PH A FITE R 25
1. % E & Rl (original work); 2. = f B34 Ea 220 2 (expression) ;
3. % EFF3 5 P (fixed in any tangible medium ) o d >yt T HF | & F»

BABAIL RSk R RRFERL A LERF CEARTE

=
D2
&
%
o
4%
mly
\-}H

AV N EAE T I RE B P EAe ko T A u DG
BeBARILE (v %A S0 WKW - FEH D 7 BEREROE RN LI T
ARG THIE 0 A AZIRRE - T GZIE? 2 A2 > FRF T2 ¥

FOPFALIR AT L 4 RABRGE AP SIS TE PR

PCIAEA A TP AT A P ORI A WF S L RN P

B (as £ R BL 7Lt is my view that providing protection to a combination of generic elements without
more -- that is, wzthoul consideration of the presentation or expression of those elements -- would stifle
innovation and would stifle the creative process that spawned the two shows at issue here.”

15 17.U.S.C §102(a) Copyright protection subsists, in accordance with this title, in original works of
authorship fixed in any tangible medium of expression, now known or later developed, from which
they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a
machine or device. Works of authorship include the following categories:

(1) literary works;

(2) musical works, including any accompanying words;

(3) dramatic works, including any accompanying music;

(4) pantomimes and choreographic works;

(5) pictorial, graphic, and sculptural works;

(6) motion pictures and other audiovisual works;

(7) sound recordings; and

(8) architectural works.

(b) In no case does copyright protection for an original work of authorship extend to any idea,
procedure, process, system, method of operation, concept, principle, or discovery, regardless of the
form in which it is described, explained, illustrated, or embodied in such work.
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B EFivcn& 2 my X FIFRZREZ 2B o O A REZ > 2 W2 T
*’IE]_E],} 7!3@;5&1:@
B F T AL R ¢ R FiT il > BN Y 4 e bR it 1977
# 1Sid & Marty Krofft Television Productions, Inc. et al. v. McDonald's Corp.''® %
oo R U AR ELA 2 B ERIERE (total concept and feel test) fp im0 H
g 35 T ek 3miplidi2 (extrinsic test) | v T N 3Rip|3&0% (intrinsic test) | = FFE & 2
Bt m fF B g AT i L R R et fgp e & 7 E AR 3
FaoSE HR - sd 2T e d vy REEE e
R R R AT A A o ATt PR R S R ;‘J,é“,f (filtration ) ; 7R 7
ﬁﬁgﬁ@wwrﬁﬁjxsu>;;@ﬁ3“%1.%w P e BT R
i e Afgd k2. :}*“f T 38" (scenes a faire) | o T e
L1 (merger doctrines ) ; 2- 84 5 3. (Siw = HFiS > Ry 4 L TETH

+
~

cBo RN R FELFEREEFOTF

=

i phal

A2 AP 0 e ) %

e
TR
(ﬁi;-

?é‘é'l“iﬁ”'\lf‘*’}ﬁ%%f%fﬁﬁ?ﬁ@fjﬁ%ﬁﬁ"’ﬁi? AR P F Ffﬁ#’]ﬁ)’]}uiﬁ
Fooo hINRIE A R LT 0P BB FNGIAE M T - LI & K (the
ordinary, reasonable person ) ;| & B ELZ i & (TR RBEL o K AT T o

BRI IR g Bt R R R 2 R A FTREROT R FCREF

PG OOR R g AST TR AEE R o TR L E i
ARG E FER IR LA TR R IR ER 2 A o d PR

"% Sid & Marty Krofft Television Productions, Inc. et al. v. McDonald's Corp. 562 F.2d 1157, 196 U.
S. P. Q. 97 (9th Cir. 1977).

W P=E Y RV B the court examines the “extrinsic” similarities between “the plot, theme,
dialogue, mood, setting, pace, characters, and sequence of events” of the two works.”

"8 Daniel A. Fiore & Samuel E. Rogoway, 4 Recent Court Decision Indicates that Traditional
Copyright Analysis May Be Used to Protect Reality TV Shows from Infringement, 34 AUG L.A. Law.
2(2005).

" rdlf%JJlﬂiﬁﬁ'5$§5J*%V'”?%ﬁl AL AR T VARG T O -
Tifiibd ~ FORg ~ e s W FEEE e JFIREVTR] FJTE@’%%J/EH:HH £ H PR = AR 2
BRI B 94 5 % 71 ST 1530 BRI AEEAT » K R SRS 6 6372 1 oo =
10 | » Fr29-

TR, G MRARAE D SRR
AP o S E IR o [l Jﬁg F130-
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B AU E BRI A P EORSE R 4 E T RS

4
S

TREDBORAERF TRZ AT LE XIREJ 0 B2 kb B R
Rp R FREPZFIFOL[EY A IR LK F o Sheehan & ¢ - 82 #8 (Laser Blitz)
WAEHESSP AN R E - Ea gkt o madlE
SRS IS A N R QUL ks SUR SRV D :EL R AR TS - AN U
TRLBEHE D KA AL E o 2 £ 4 Endemol %7 > REIG E P Fafe
TRA o grplde W PRI G RS P iR A0 BiF R R P R AR
o TSR p e AT SR o TR CKGRE B AR E PR o 4T
Kk Metcalf % ¢ > % 4 i F 3772 Buf M » Sheehan % e i L f% » 305 T ig &
pona ko R PEA AT R RAIE LHEAET R R ER
SRV X SR F EREFENEH FTREP R ARG R HIEF T
(compilation work ) | 1% B o 3|7 CBS % » &= e %’F‘rﬁi LERA (2

’]‘# ia“’i 3‘4&5] )mi %ffﬁ/f' ?‘:E’ P 3ot Bk i@? “@”‘ ol e

RERANTARR T U ROFRRIEAFTRAEY - A F AT K

@
~
e

Fiepd Jlr g BE - BAF g b5 QAR EE B f Y RIEL A4
hiRfed E o HE51 ¥ 7 Metcalf R ez fR L f2 - it - Hdp > Bl ¥ (T2
R AT R FIBRE T FEFARTE oV peni it X WP
PEETARE P AR e T B i 4] (5441%? (minimal creativity ) | B Al deie & T
o g A CBS ¢ e pE A Eenit  EF IS AL
AR B AR S F FROF R BT EARIT RS AR BELEEH
A HE - BEYZRENEFPEAIR LIS TESF A TR EELAELE

2R A T2 MR ¥r T p RmA R TRAAFETR F &

2l Daniel A. Fiore & Samuel E. Rogoway, supra note 118 at 6.
22 X B (R A3l Feist Publications Inc v Rural Telephone Service Co [V 5 » ~ 1
f Eﬂj '|TF "R g% (independently created) | FI [ (%] [=[% (minimal creativity) | ° J[f!
SeE Fgl R ﬁﬁﬁtwﬁﬂr 12012 F 9 =5 F1 94 o
123

isa Logan, supra note 86 at 41.
124 Daniel A. Fiore & Samuel E. Rogoway, supra note 118 at 5.
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F

A -
Paak s 2 Rt d g foRad ik MELLAE o Edopt > 25
FIRE T RE P HORL F TR EEST R EE P TERE A E

BoOREABLEFERESDLALE f %R

$

CNRIS TR SENER X Bl g £

FRTAG P R IFA - B RFfitRr AF FTRIZ2ZPFHE 6 DiF
Higiz o B¢ T2 24 2 - f4F »f i 5k o IR {7 Copyright Act of 1976
(17.U.S.C) * {7 1% > Copyright Act of 1909 & i ¢ 2 F 4 4 hF 720, A 2
B 4 enF (TRl % Vi 2 T ¥ (T4 (state common law copyright ) » i i
AR RA BRI AR TERAV U ERRTR L R p 1976 &
17.US.C* 72 ts > % k2 ¥ 153 e 2@ 4% 50U, £ 7 &35 17.US.C

T i RE > TR F IR KR A F TR
A e e REFCRARTL I R A gy S p A BELHE
WKEHE - ivfg s SR BT EE R 222 Rld 1TUS.CgLE™ -

SE K F RIS 301 iFasm g B - 4 L2 (two-prong test) |

ko EERT 0 RA RN W HRBAH LTI g4 17.USC A e o

SRR E AR R A T

125 Gunnar W.G. Karnell, Copyright to sequels - with special regard to television show formats, 31(7/8)
IIC. 896(2000).

126 Copyright Act of 1909, Pub. L. No. 60-349, ch. 320, 35 Stat. 1075, 1081 (1909) (current version at
17 U.S.C. §§ 101-914 (2000)).

127 17 U.S.C. §301.

128 17 U.S.C. § 301(a) On and after January 1, 1978, all legal or equitable rights that are equivalent to
any of the exclusive rights within the general scope of copyright as specified by section 106 in works
of authorship that are fixed in a tangible medium of expression and come within the subject matter of
copyright as specified by sections 102 and 103, whether created before or after that date and whether
published or unpublished, are governed exclusively by this title. Thereafter, no person is entitled to any
such right or equivalent right in any such work under the common law or statutes of any State.
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S F- A FIEY T L BMARTE » FiTi#E i 4L (subject matter)
P"

I RRLEADELFF G ML MEARREF EF TR

Foid o R F CHER AL o A @R kA KA SR e
FHEBRAR S BTt o TR - TR AT A R X F TR
R L7 R *“*,1}7» oo F TR E A A2 stAe g (Act's scope

regarding its subject matter ) ; = ﬁ‘h{% PR kg B3 2 B0 F (PR 2 4 48D

WHipgevk £ 0 FITHEZ B ALE* 2B (preemption) -+ 3% iR 4
(protection) PPl e H L B4 ¥ 2 BEH G [ ivm? L BREA | T F TR 2 0

Y70k FRIEAES 301 iEamfan 2 panedopt— ko (TP ol B4
FH L FTHRE R AR LA nERT 0 g SN R AT IR o
< %= & 4% (the extra element test)

Fas TIEEY O EPE ) FORERF R 0k R W iR 3
WiE R E B Tde A E ,]%{;Zé oo ? aFEE WA AF - eTivg -
SRBETHEEFTMHAE o RERI T A S RT FIFEDILER
A F 1 77 I (qualitatively different ) o gt pF > 3 58 ¥ (84872 1 v g KA A A
BFhE 23 P PRt F T2 A AR @ 2 RESHE S 301 0F a L ehE,

3] o

129 E]j}‘léj: S ETPY S BT L R ETE FEREE iji[{;k?‘ il1=p ijli o

B0 »Even though the ideas embodied in a work covered by the Copyright Act fall outside copyright
protection, this does not mean that they fall outside the Act's scope regarding its subject matter: Scope
and protection are not synonyms. Moreover, the shadow actually cast by the Act's preemption is notably
broader than the wing of its protection.” Berge v. Trustees of the University of Alabama 104 F.3d at
1463. (4th Cir.)

B Judge Ervin said “the shadow actually cast by the Act’s preemption is notably broader than the
wing of its protection,...”
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< THE31:i Tz & LpEE (two-prong test) | BT

*17.US.C 2 3 452 #F o

—
<

At Elod 17USCELE" o

k‘;" B
[& w2 & Aok 17.U8.C 2 A 42 ¢ o

oo

¥ o402

3 o p 1976 & 17USC* (72 15 &P AIFA /R XA REBESHT U iRE
WBﬂ””“&rﬁﬁJﬁéé°ﬁ*”ﬁﬁtpﬁ%ﬁ N RS
cHrA R E A A 2 BEEN G M LU o A LI s
— oA e ZNEIRE 2 e W H T2 TR AL PR A BRI
HdeT
1. P4 2% (property theories) :

d 3P A e ¥k

-

L an TEed > Al LEMAL TGS

dAIEAJhY 2 S AFIFREY AR EE A2 B PP B FITHE
BAFL e F b VR R R P g d A P g 1976 & 17.US.C

T2 MR AERERT B AR MYMAZ RERY
(quasi-contract) ¥%:#-i% % 301 if asf @ d 17.US.C By ¥ o

2. % X% (contract and agency theories ) (14 4c 1 L )

A. B3 %% (express contract)
4o oM s f 302001 & eChesler/Perlmutter Productions, Inc. v. Fireworks

Entertainment, Inc%x % £ 7 » 2% h#h 2 2 B eh2 5 ¥ 4 FRAE > FR

v;\u-

B2« it is clear that California does not now accord individual property type protection to abstract

ideas.” Desny v. Wilder, 299 P.2d 257, 265 (Cal. 1956)
133 Chesler/Perlmutter Prods., Inc. v. Fireworks Entm’t, Inc., 177 F. Supp. 2d 1050 (C.D. Cal 2001).
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N

22 FPREIARLSTNEP OBRLIBELARIFM - ZRYGNF R
P AL 3N P EEHIFAZ FFOBRT AR R ATED P =
EE o RgARES T ARES 2 T * 2T 5IEF (promise not to accept the
benefit of a copyright work ) 2t 78 o & @ & 7 2% (T2 A M k™ 2 Ko
BE AR DR B AT Rphe NN e R AR LR E

B. 25 % (implied-in-fact contract)

R GEP R a2 A T OE FEA AP A E S
2EGZZL A TFTEFE GIoKEN R FORA o 1956& 5 4V

BB %Pt Desny v. Wilder B¢ 257 > grims g ki Rirsy L

HZAPMAET > R ERETIALRE I(DFRFA G ERIARFLEFRY §

e T A B R S QBRI AR E/M ¢ e

m

FHECEAE & p HRAGHEESERT s " 2 o Desnyk Af
e

ZIORBEYREP AR REHEY ¢ 7 TERY B RMF AT

—_

( promise to pay for an idea if it was used ) | vk » T E & F (T4 E 12 b 2

=

ek o KD ITUSCRARY ki > & FAENERTEY

<

GpR T F i o

4 > Desny % crpF P BL & 1976 # 17.U.S.C % 72 % » >t 17.U.S.C *% {7
2t HEMI R EE ERY 0 F G AR  RERE S b FE R
24w b3 EuA B[ 2001 # ¢ Wrench LLC v. Taco Bell Corp % 212

2 2004 # 1 Grosso v. Miramax Film Corp % '°¢ » % &% 7 Desny % $3¢

B B PR oo pb 2 F i 23R E 17.US.C W iF 28 g iR s R
TERAZNOEF T R BRI RRLAARDENTTIEIEC T

CRE R TER T ERRUTA § ) R p it} 4R 2 F 301 i@

B Desny v. Wilder, 299 P.2d 257, 266 (Cal. 1956).
135 Wrench LLC v. Taco Bell Corp., 256 F.3d 446 (6th Cir. 2001).
3¢ Grosso v. Miramax Film Corp., 383 F.3d 965 (9th Cir. 2004).
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B 2 BN iE b e .

C. & ® #&7* (breach of confidence)

fgﬁﬁﬁi TR #gjf%;‘gﬁ\gm » H 7 L4 v E p;,%?gg‘gf] o 4y M b p At
2000 £ ¢ Metrano v. Fox Broadcasting Co. % %¢ 4 7 » = ¥ % 4 FRR B 4
«LFI F%Z n;‘

# 114 (the understanding not to disclose an idea) ¥ 2% > &_

&
D
VR TR A KR R At R s gt AR A G A F TR 1
%

Fherg > REARCZRBOFER > VLA ERT 050 AR AR
17.U8.C i * 01 vh » 2G50 d 08 L ¥ PP »cd > WERGFFAF

E SRR EEEEERS UL s P SRR R R ) R

m’*‘é

oz ipiavfdgint 2§44 Brgr 17.USC ek >
IR S E N

@ o i Endemol %7 o ey pefrini o A g2 B TR A T A1
;Zgﬁﬂ’f#ﬁ RIEZ | BT X2 j‘_’»%i@’imfff%,zﬁ\j\miﬁ%qj; 4 iu’f#%“'
ERES I R R EBT R ) gk Lk ki A 2 B R

AL R RS TREFCET GAR L BRIRE ERYE

iz Erdd 17.US.C g r o ARl FRE A=Y Ak
B g A e WITS TR S TR FAF DT F R Ty
ZARDA IR G o F] 5 M PERE TRF AT RPN §AGEH o R aR

=

POoRFABRIFFHTAZREZOLG I Y F 2 B0 Sy

7 Jay Rubin, Television Formats: Caught in the Abyss of the Idea/Expression Dichotomy, 16
Fordham Intell. Prop. Media & Ent. L.J. 693-695(2006).

¥ Metrano v. Fox Broad. Co., Inc., No. CV-00-02279 CAS JWJX, 2000 WL 979664, at *19 (C.D.
Cal. Apr. 24, 2000) (finding that the understanding with the recipient of the idea for a television format
“Beyond Belief” would not be disclosed constituted the “extra element” necessary to bring the claim
outside of copyright preemption).

1% Jay Rubin, supra note 137 at 697.
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A Yd 4 ;-q:'140 Py = 2N a4
R GHERC AR, VY EFE-HR: T O RRL TN 2aHhT

BT H A EEA s R AR AHF RA R, o RIEE GG L AREL

BALEfMA T R FIFRE R B iy - PP ERE 0 2 A LiFL

FA T UBRF g RELRLIE AR AT TR I RESRE ’1@7&?

L2 Lanham Act'®ehz 52— > T ap @

o
R}

Wy

X

—r
f?

AR A IR B R R RS o R¥EE P A3 @AY e A

A

R E R TARE P HORE ST &P adgd 0 RFT s Y4k (device)
%Rt (designation of origin) » & L EL~ B (8 10 §%0| & p kR (b’%!ﬁ.‘]ﬁ .
Wirx? ~FARSEZR ) WA A2 T% 2 & & (secondary meaning ) | 7 EFF

eialor SEECLE R S BT RE S RS SR R S R

(ﬁm
=l

19" Glen L. Kulik, Copyright Preemption: Is This the End of Desny v. Wilder?,21 LOY. L.A. ENT. L.
REV. 30(2000).

! Id at 29.

"2 Lanham (Trademark) Act (15 U.S.C.)

315 U.S.C. §43(a) ... any word, term, name, symbol, or device, or any combination thereof, or any
false designation of origin, false or misleading description of fact, or false or misleading representation
of fact ... which is likely to cause confusion ... as to the connection with another person.

' Lisa Logan, supra note 86 at 39.
145 1d

55



PR X ¥ s MpF T Polaroid ~ % E R ( Polaroid eight-step test'*®) |

ﬁ#?H%ﬁ%ﬁiﬁ’ﬂﬁﬁ$ﬁﬁ%ﬁéﬁ%ﬁ&wé-Awr%%\%%
TARR SR RIFSE AR RE R E AT LA P EEHEBPHEOREIR -

¢?ﬁ”%m’ﬁﬁ—&%ﬁ%mmﬁ%@ﬁﬁ%p&x»%%ﬁmmmgﬁ(
WIED PR RR) PRGBS S P R L

ARSI bAeR * faR &P FHEE KRR PHRTVAARKES  RREZFE

c\'

‘gm
94
?m

LA GROFAEED LRI NRFRATR A HE A FP S
FHRT AR R RB S TAREP LT REF Y AL ERF
B @ ¥ AR R - TRTARR IR S RAE D B DR &P
T UEN P EEHFERORERERE -

BB ARE 2 b R A BT 1950 T 1960 # AL TR F RS

( misappropriation ) | eni%EIF 2 T & P4 A+ M (Hae B sl A ¥ ERR

%) @i % 6B 1997 £ chH NBA v. Motorola % ' 2 % £ 4 - 5 - e }
FARN AT RY O ARIFEIRFEFTATIRE DL RENTETR

TRARE A2 S ERE R 3 L T E (freeriding) 75U
PTG A R ESTERIM RS LB TR HELEERLZHET]
IRFLRPA SSRGS

NBA &9 den B2 S¥AFY ARTEFMET R (SR B ELFH
HEIHE) DD ES 2% TR PRI > RADE P HOREF S B 4P
FREPOPUES AL IEFTRE BABRLT R &0 PRITHER L R AoATR -

L D Y A AR AR S P ARG RE A E D A g

:,§

BT s o A F GERIIM GPERERA LI AARFESE FAEERERL G

1 Polaroid eight-step test is often referred to including one or more of: (1) strength of mark; (2)
similarity of mark; (3) proximity of products; (4) likelihood prior owner will bridge the gap; (5) actual
confusion; (6) defendant's bad or good faith; (7) quality of defendant's product; and (8) sophistication
of buyers.

"7 Lisa Logan, supra note 86 at 39.

'8 Goldstein v California 412 U.S. (1973). ; Kewanee Oil v Bicron Corp 416 U.S. (1974).

149 NBA v Motorola 105 F 3d 841 (2nd Cir 1997).
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ERRIMGIRERETPRTLELS RN T R FPHE TR 2 LB BRI G

s ARV B LSRG FPHROE T B FE A g IPI AR R E

W

PHORAITE o § B 550 NBA 0% 425 5 B & & 5 i ik > %t
SHR H RDDRVRPS LG L LAY B e A e R

oS ¥ 3 PN Bl Tk ) A 2T A A E S P RS 0

W
e

dir

LR RA T A A AL EA R HE N AERS AR Y F H A

BT A5 F T £ |{g¢au§, thervigde oo AT BN R RAGE Y b

F o A LHIE R BT - 57 5

w0 i Survivor & 7 > &% CBS £ Fox i = AR 43k & A Blfitw {H @2 o

v

e A5 @R EORSL R A T B SR G 0k 2 endek

NEFRERSEELE A e AF AR AR KT o M E PR R S
G- EALAET R FHTORE L R MY F A AR A P HERREE

¥- 78 B2

¥ — 2 Talbot v. General Television Corp Pty Ltd ( 1980 ) "'

(% 112473
Ju 4 Bob Talbot(™ f§f # Talbot)# % 7 — £ & B 4£ £—To Make a Million)) -
gﬁgkﬁﬁgﬁgﬁﬂﬁﬂﬂ&@ﬂﬁﬂﬁﬁi’usﬁgﬁéwﬁ%%&i

SN AL RS A S e E AR RS S LT

Talbot #2Z BB~ 3 & £ T &5 BAEANTR T %36 £ 798

1% 1 isa Logan, supra note 86 at 40.
"I Talbot v. General Television Corp Pty Ltd (1980, VR 224.
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Pz gp A Pe AN 6 pIEE % %1976 £ 10 * > Talbot ¥2 Channel
(L P P - MPE )R AP € G0 ¢ 4L 2 2 3 7 @ 1T Chisholm -
%32 French ~ 12 % ¥ {4 Channel 9 #7312 & p (A Current Affair) %] {7 4
Schildberger o ¢ 3% 7 > Talbot 2 &~ % 3 6 £ & > T FHZE P e
43 > 1977 # 1 * > Talbot £ =X i@t % French » ¥ % &% *t + (To Make a Million)
g fgrk o fejEgt 2 {8 0 Talbot £+ 2 guf@ %k p Channel 9 ehij & - I # 4
% 24 p »Talbot %A 3 it & B (A Current Affair) 8 2 % p % ¥ (To
Make a Million) =& p i 2% %8 02 > Talbot % T :#t % Channel 9 » & fH B3
#%3< (A Current Affair) > 2:f Channel 9 #£% - [ = Talbot w % 5 |7 /% 2
F#E 414 ke 34l 5 Channel 9> e (A Current Affair) i5 3% § 5L (7 7 4§
Talbota‘ﬁj‘bfrﬁt’* ETHFEEZ EF FRES AR RF LI
ﬁ o # i 3 (To Make a Million) e p 88k 2B » & & B i a0 bl
T Channel 9 #h% > 5 a8 4 G2 A & 7R > &t R > Channel 9 &
# J& Talbot 27 > 5 KizxF w s AhFE A3 p F# * > Channel 948 p 1 * 3%
T 2 t# #414 ¥ 2 Channel 9 FA4FZ R FiE - 2ig-Hipd

Channel 9 #4%f Talbot & EHp p p 28 A3 D i ené p ﬁf@ﬁ *E AT 5 e

132 vprogram Philosophy" is stated in these terms: "The previous short list of subjects demonstrates the
scope for the development of this program. Its commercial aspects centre on two points. People are
fascinated by money, particularly when it is counted in millions, and they enjoy prying into the private
lives of others. By looking at a series of real life millionaires and examining how they have made it, as
well as their life-styles, we will satisfy the needs and desires in the minds of the audience. Each 'case
study' will provide viewers with in depth background about how the million dollars was made and how
it is being spent. It's a show for 'financial voyeurs' and there's a little of that in all of us."

'3 Under "Program Format", this appears: "The program can be constructed in one of two ways.
Ideally it will be a thirty minute show containing two case histories in each. However if it is desirable
from a programming standpoint it could be produced as a one hour with three participants in each
show. Initially the subject will be introduced by way of location interview. We will then retrace his or
her path to fortune, perhaps including key figures who have played a part along the way, i.e. parents,
school teachers, employers, employees, etc. We will then discuss the effect wealth has had on their lives,
examine their current life-style, their homes and families, their sports and hobbies. Finally we will
extract advice for the would-be millionaires in the audience to follow."

134 :7?, IR BL "Keith Williams, King of the Gold Coast, John and Merrivale Hermes, fashion
tycoons Tony Fisher, airplane and property dealer, John Nevin, super-salesman and racehorses
owner--all millionaires through their own efforts. Could you be a millionaire too. Some of Australia's
biggest money makers spell out their recipes for success in a special series starting on 'A Current

Affair'."”
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iw® > % (A Current Affair) % 1% ¢ 3% (Chisholm fr Schildberger % %-213% ¢
#) PG AREEE D EAH &2 (ToMake a Million) 4p 02 » B3 &

Channel 9 B|#iyE > Talbot 3% 11 ema> p f#t‘l I3 E & e (quality of
confidence) » H £ M&F ffpReninsk » L & THBuF SR IEZ | P ET &
REIE ¥ iré%*’frﬁé,’@ H 1 A { £ & ¥ > Channel 9 i3 | * Talbot
& PR > (A Current Affair) ef4a4 8 fhd 2R IF@ME Y £]1F 4 Meakin
Fgdar izt i EEFLA g FPFAE AR SERSEITE S 2 RE 507 -

KFzsr ik pARNEF FRABPCFIEFZALE 1L ZFR
EARBE 2 HFMGA S BB AR T AR 3. AR
Fag T A 24T o 2 i 0 2% (ToMakeaMillion) & p 41
AR RGP P N » Talbot ™" Ap HE A4h@iE > %24 P ﬁ‘tﬁ’{@ %

20 msl R G tldR e BT BITR R  E T L
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=K
i
i
{7
-
sl
P
¢
ﬁm

FEBEFAEITS LTS IR L L BN I A LT ALY A
R PHFEEKA 0 L - gl o 2 BB R E - o g0 Rl
B i P RERRBTA LT LA IRL FRADBOFRT RIS

fhoj2fad 47 0 [ - %*457’7[“7‘ it 7}%;9 »/;f-/ﬁi’.g/z ’ T/r/p;?i’f/'? f:"/ﬁ 3

AELTYIE EHFZEZG Tas L8 TEHM R T/ m AL

2 oy Sy 2 156 o ;o 4 1r . . s
HRFABIFFTA RN T FE TR B RAN S BREE D

PP B gL 4ET 0 3R 5 (A Current Affair) %5 F 472 p Talbot s £ 8 -
# % E_Chisholm~Schildberger & H & BX i § 4p § ~ 74 ¢ § 5% Meakin i 7 1§

(To Make a Million) ;% » & & Meakin T L & % 3| A aF > ¥ 2

e SR HRGRTIE] [ SRR Wﬁﬁuﬁdjﬂ'% FiE AR E

%”ﬁlﬁ” EE R E[]JIFEEfT;? ,?”E, A,J/ |J§|\ 'fﬁmj Lrwtn:?f ?&i“tjj'[’ R {3

[;pz‘\g . @jﬂ T—:P%K—u I8 ?ﬁeﬁi;ﬁ R Y FFM Il %FUFJ Eajrg{/, [%L_{J%J <<JLH§T
P i 15& A B

156 1 }%LTI/ b “that a person may come out with a suggestion which he honestly believes to be a

novel suggestion of his own, but which can properly be attributed to his mind having subconsciously
used information which he had been given in the past and of which he has no conscious recollection.”
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FARE ¥ o ek {82 e ¥r? Channel 9 A G324 R * VBT F TR KIS
AFR LR NS EG LY R AT R R

= s e %“ﬁfr} TR R fRATALS P DR R b RN F IR TR
FFEPI Ao o REF 2wtk TEF B% &% 0305t (breach

. 1 = . > vl e 3, >3
of confidence by mere inadvertence) | ° 3 ¥ 'fﬁ I LS T R e T
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T EER G AR GT AN ERA TR F 2 @A
% = # Nine Films & Television Pty Ltd v. Ninox Television Ltd
(20057 '

AN

A
B

(7 1B 5T

a4 Nine Films & Television Pty Ltd ( ™ f§ # Nine ) & - 7™ eh AR H 1%

S

>0 B 2005 b R IRANE AR ASTER 0 (R 9R 1968 i B F (TR 5 202

2 & Ninox Television

1902 1974 B L g s s 52 E

o
“:m I3
{N;
P
Ty
A =
o
-
N

Limited (™ f§ £ Nixon) w h+ % ¥ (F&{# 7 & ® ¥ (unjustifiable threats of

= v

copyright infringement ) /2 % 3% {o#rgs (7 5 (misleading and deceptive conduct ) °

157 Jennifer Stuckey-Clarke, Remedies for the misappropriation of creative ideas, 11(9) EIP.R.
336(1989).

A (as EY B £ “Isn't such a finding very close to finding an "innocent' breach of duty? Or are these
cases simply examples of cases where Equity is content to make politic findings on the facts which will
provide adequate remedies to an aggrieved party ?”

'3 Nine Films & Television Pty Ltd v Ninox Television Limited [2005] FCA 1404 (30 September
2005).

10" Copyright Act 1968 $§202. Groundless threats of legal proceedings (1) Where a person, by means
of circulars, advertisements or otherwise, threatens a person with an action or proceeding in respect of
an infringement of copyright, then, whether the person making the threats is or is not the owner of the
copyright or an exclusive licensee, a person aggrieved may bring an action against the first-mentioned
person and may obtain a declaration to the effect that the threats are unjustifiable, and an injunction
against the continuance of the threats...(2) The mere notification of the existence of a copyright does
not constitute a threat of an action or proceeding within the meaning of this section.... (4) The
defendant in an action under this section may apply, by way of counterclaim, for relief to which he or
she would be entitled in a separate action in respect of an infringement by the plaintiff of the copyright
to which the threats relate and, in any such case, the provisions of this Act with respect to an action for
infringement of a copyright are, mutatis mutandis, applicable in relation to the action.

1! Trade Practices Act 1974 §52. Misleading or deceptive conduct (1) A corporation shall not, in
trade or commerce, engage in conduct that is misleading or deceptive or is likely to mislead or
deceive.(2) Nothing in the succeeding provisions of this Division shall be taken as limiting by
implication the generality of subsection (1).
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4 4p 47 Ninox 7 I & 414 > Ninox % 4542 F 7 » 1 3% (Dream Home) # &%
O CEREE B 10 ¢ 5121 TRRIF (v ek > (The Block) il it B A 5
L W7 (Dream Home) #3x® 7 F & & 384 > F|@ &2 7 Ninox (¥ i
MAE
NineR|#ifE > @ E & P 3 %+ 9% [ > (Dream Home) ¥5% %2 & p 5g
F byl G e @ (The Block) RIF €20 55 2 B en3 # > rL 2 J# #f
gk gl 2% o (The Block) eph 2 2 &2 » - HaEdgy PR £ 225
HhRE2 L W PREE AF R RDEERE  F HALPRE S XBHR

EAAZHE RN » ¥30d T ML PR AL o
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KEFEFRni o Ninoxsr L3R F (v & » 3 & %P (The Block) ¢ ek

& € %7 (Dream Home) ook &4 1 17 ¢ sk jn & § # chg R % ' 1986

-,& /i/”,%‘f%*ﬁ}z{;’?f@q'fféﬁ -y %’fg/z‘ #E] lJ/ ’ )\ [lﬁpﬁm_g ]E-é\?‘;nl 199 /»B,‘ggﬁill

W F
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- H e R -FBFBREHNAL o F - ) AP ARIE T Greenk B R R fariE 2 b
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162 hrg B B "that the combination or series of dramatic events in The Block reproduced in a
substantial way any of the situations or incidents in the Dream Home format or production.”
195 Copyright Act 1968 (Australia) §32.
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HET R o

ARAAEE R iR Apg AR BT ENE P HORT
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FHEFIB AR A CREFTRG AR FEA S RBLI RIS R
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¥ - % Quizmaster ( 1981 ) '

(% 13E 7))
Ji % Hans Rosenthal ¥_% %7 & B (Dalli Dalli)sha 3% 4 > H 5 4§ K2 o2 38 »

ARG F R A A o A SRR T A A T A 2

3 BT TSRS o AT L R e gy
SRR o s gil’ﬁ:‘@ﬂejt F@Qﬁ;lw P [ H[ elE g | fd%lpiﬂ F.*f R
%?ﬁq;é;ﬁj/?g F\, lﬁ ‘ sl = IH;L[I;[;}E;]J%EJJ\E:E_T*“?J }‘?"{F AF :tlgj& o PHIF= | E,I Ep 4 lﬁ]ﬂﬂ/ &
AR JBIELE 2  e RaE -

163 IFFSRIY BL ... by reason of the fact that there are large elements of unscripted dialogue and
interaction within the overall framework of the two programs, there cannot be any substantial
reproduction”

166 hrg B EL” .. T am not persuaded that these aspects ... are at the necessary level of detail or bear
any sufficient resemblance in mood, tone, portrayal, structure, visual and aural impact, or by way of
general impression from content, to support a conclusion that there has been any substantial
reproduction of the Dream Home format.”

17 Ute Klement, Protecting television show formats under copyright law - new developments in
common law and civil law countries, 29(2) E.IP.R. 56-57 (2007).

18 Quizmaster, BGH 14.11.1980 I ZR 73/78 [1981] GRUR 419
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TEREE G - BEHE Y ¥ T A AR

R oo PGB EArdEAp R LR Hing o Ty Eieged 2o HFOH
HFES P G A FEBER L ARE  EFHL A Gl
# (form-bound unity ) 172J P FL R G BRI A FE A WX F TS RE e A%
BB ARPLEE ERE SRR Green 2 ¢ P28 00 B3 2ARTE TE P K
Fois FHAAEE i TS L A PR GREEANF

Bad rerE B A kenR Bl T E S E R

e
c“

T2 @ P~ oA A AR B F
ETRE, Fr I TG E b Ao (ARG TR AEF TR

PE)  RA[EFf ISR R o RN L F R Y 4052

199" Copyright Act (Germany), s.73.

17 Berlin Court of Appeal, FuR 1979, 150, 151.

V> ywhether the content of a TV show qualifies as an intellectual creative work is not only manifested
in the intellectual formulation and implementation of the content, but also in the intellectually
stimulating form and manner in which the material is collected, organised and arranged. ...that in
addition to the extraordinary performance of the late Hans Rosenthal as a presenter, the essential
formal creative elements of the “Dalli Dalli” TV show were worthy of protection in their entirety”
Frank Eickmeier & Harro Von Have, Statutory protection of television show formats, 9(1) Ent.L.R.
9-10(1998).

72 Iy putting together music and song performances, stage scenery, documentaries, interviews,
introductory announcements and game host activities in an entertainment broadcast there would
regularly be a lack of form-bound unity ... Only the individual performances each time in an
entertainment broadcast can, in the case at hand, have the character of a work” Ute Klement, supra
note 167 at 57-58.

173 _that protection under copyright law may only ever be afforded to one particular work.In the
event of numerous individual works--and in particular individual elements not capable of being
protected--no uniform copyright covering all the individual works could be granted in principle.”
Frank Eickmeier & Harro Von Have, supra note 171 at 10-11.
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FHE > okask o

¥ - # Sendeformat (2003) '

(15
fd - RSP A1977E A= 2 WEIE- 4 & 5 (L'école des fans)
FIRE D RPN FAR A AL G AR LA A B A RE 0 A

AR R E R E AMB R N H B B nE o PP AR R € AL

17 Copyright Act (Germany) §2(2).

' Frank Eickmeier & Harro Von Have, supra note 171 at 10-11.

176 See W. Schwarz, Schutz und Lizenzierung von Fernsehshowformaten, loc. cit. 203;
HILLING, in: RECHT DER NEUEN MEDIEN (edited by Fuhr/Wasserburg) 388(1998).

""" Frank Eickmeier & Harro Von Have, supra note 171 at 12-13.

'8 Sendeformat BGH 26.06.2003 I ZR 176/01 [2003] ZUM 771.
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BAREF RS AL E Fry Ef’%;i'Z—JF'T’E\;p BT FOR Y v RUF T

B2 oh 17 2 R AR F T2 T ORI A g KA 1A hjp ik

FIEgaRh d 1% 5 4 FRanfl Fap R > 2R B

179> .The latter were characterised by a continuing plot creating a fictional world of its own and

were linked by elements of content. TV shows, in contrast, were linked by the same format, i.e. elements
of form. Such a format constituted merely a general direction or framework for the shaping of similar
programmes, without having a direct link to the created product.” Ute Klement, supra note 167 at
58-59.
180 g1
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o~ g A A > @A TFL %‘r’%%‘v} B A2 e (T BB A 1EP A2 ehiT R~ %

B frd s &P o dept TS F L (75 o BH R RS A2 SR & 60 25% 8 Bl

81 TF1 SA v Antenne 2 (1993) E.L.R. E-63, Cour d'Appel de Versailles (123rd chamber) March 11,
1993
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¥ - # Saranga Production v. Canal Plus (2005) '®

(7 [ )

'82 Elisabeth Logeais, Record fine for plagiarism of a reality show: is it safer under French law to sue
Jfor unfair competition rather than for copyright infringement?, 4(4) Ent.L.R 117-118(1993).
'8 Cour d'Appel de Paris, 14 October 1975, RIDA 1976, at 136.;

Cour d'Appel de Paris, 12 February 1990, D. 1990 IR 78.
'8 Elisabeth Logeais, supra note 182 at 120.
185 Saranga Production v Canal Plus, Paris Court of First Instance, September 7, 2005 unpublished; P.
Marcangelo-Leos, “Case Summary” [2005] I.LR.1.S.10:12/22
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'8 Lisa Logan, The emperor's new clothes? The way forward: TV format protection under unfair
competition law in US, UK and France: Part 2,20(3) Ent.L.R. 89-90(2009).
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87 Alessandra Gagliardi, "Les idees sont de libre parcours": programme format protection in the
French and Italian systems. Part 1: France, 9(5) Ent.L.R. 202(1998).

'8 Danmarks Radio v Celador Productions Ltd [1999] UfR 1762 (OL (DK)) ; [2000] E.C.D.R. 158
[2000] E.C.D.R. 158
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'8 Torben Steffensen, Rights to TV formats - from a copyright and marketing law perspective, 11(5)
Ent.L.R. 85(2000).

"% Id at 86.

! Id at 87-88.
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192 Castaway v Endemol, Dutch Supreme Court (Hoge Raad) 16 April 2004, [2004] AMI 172.

13 Tiﬁ'*l : gﬁﬁﬁéﬁﬁ WSS TP BRI 1 E I o T |7 17 A SR AR Fpuﬂ’ 2010
76 F E[

194 ALBERT MORAN & JUSTIN MALBON, UNDERSTANDING THE GLOBAL TV FORMAT 19(2006).
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193 Charlotte Hinton, Can I protect my TV format? > 17(3) Ent.L.R. 92(2006).

1% Jonathan Coad, Dutch supreme court confirms format rights decision: castaway v Endemol, Swan
turton, June 22, 2004

http://www.swanturton.com/ebulletins/archive/JK CDutchSupremeCourtFormatRightsDecision.aspx.
(4 TR T 2 2012/10/9)

7" Jonathan Coad, Endemol wins copyright protection for big brother in brazil, Swan turton, June 11,
2004. http://www.swanturton.com/ebulletins/archive/JK CBigBrotherFormat.aspx. (& i BEfF !
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98 > ra] Telvision programme eformat, in the sense employed by the television business media, is a
much wider concept that does not only include the central idea of the programme but also encompasses
an extensive group of technical, artistic, economical, business...information. The format of television
programmes is not just the idea of the programme, it is the idea and much more.” Id.

19" Charlotte Hinton, supra note 195 at 92.
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current reality television explosion, FRAPA came into being when formats grew from a boutique
business into a global, multi-billion dollar industry responsible for many of the biggest entertainment
brands on earth.” FRAPA Eﬁjiﬁ[ﬁfﬁ http://www.frapa.org/ - (§& & © 2012/10/9)
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2 “The IFLA was founded in May 2005 to provide an international network of specialist television

and intellectual property lawyers to provide practical advice to the television industry on how to
protect programme formats.” IFTA El, ik ﬁﬁ!‘ http:/www.ifla.tv/  (f& = ZETE! - 2012/10/9)
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346 As the show has traveled, producers around the world have made small changes--sometimes as

seemingly trivial as using an extra camera at a certain moment or suggesting dialogue for the host.

They submit every tweak to headquarters in London, where it's added to the bible and sent out to the

team of so-called flying producers. Sharing each experience--good and bad--is Fremantle's way of

keeping the program fresh but still consistent.
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