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The thesis tries to seek a base inside the systems of existing law in
Taiwan for Aboriginal Title. First, article one of Civil Law provides a
resource for “Customary Law.” In this article, customs could be a source
of law when the significant situation was neglected by the legislators.
“Opinio necessitatis™ is the key element to transfer customs into
customary law. There were many theories for Opinio necessitates to be
ascertained, however, this element is construed as an act of court, which
is one of the compelling theories in Germany after World War 1. Second,
this thesis attempts to analyze the elements of acknowledging Aboriginal
Title in Canada in Chapter Three. The supreme court of Canada considers
elements of the culture of peoples, time, and the Sui Generis etc. when
establishing the standard of proofing Aboriginal Title. In those decisions
in Canada, they elaborated on concreting those elements. If it is qualified
of factors “Prior Occupation” and “Opinio necessitatis”, the aboriginal
peoples could assert Aboriginal Title toward the land. The former
includes exclusive occupation and existing at the point of Crown
sovereignty, is the factor indicates the characters of property.

This thesis attempts to justify the Aboriginal Title in Taiwan Civil Law
system, instead of in the field of Administrative Law or in Public Law;

and finds a more direct and specific solution to aboriginal land issue.
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Delgamuukv v. British Columbia(1997) 2z z.F? o F]t » & = 33k & L
NFEG ALY T2 E 2 % F 5B Aboriginal Title > »t 37 2 2 34
fRfRr > VAb” TRLLH ARG B s 2 & 0 T8 o aboriginal T B %
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® Longman Dictionary, Pearson Education Limited, 2006, "Aboriginal: relating to the people or
animals that have existed in a place or country from the earliest times."

’ Longman Dictionary, Pearson Education Limited, 2006, "Native: someone who lives in a place all
the time or has lived there for a long time."
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8 McHugh, P. G., Doctrinal Pathways in Canada and Australia--The Devil in the Detail of Maturing
Jurisprudence, Aboriginal Title : The Modern Jurisprudence of Tribal Land Rights, Oxford Scholarship
Online, 2011, p.18.
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% M 19 & % 4= Johnson v. Mclntosh % # 8, 3 & ;2 7 Marshall
FiErE KRR AAEI HEN® 2R BRI F L TBRAER
(Discovery Doctorine) 12 2 T iz PR B ; (Conquest Principle) » = ﬁ % 3p
CEON Rt Ul SAEUECR A R SRS i VS SN A IS
Al 2975 %m%%?i%ﬁ%ﬂi—gii Bschfs o F rdp gt 4 2
WAL AP S T R 2 S T e B B E R TR
W2 REAEI B A E AT G AL LT A 3 BRI RO R

£ hPp2 i BEL & PRI ARARMSORT - LA N

& Johnson v. Mclntosh 21 US (8 Wheat) 543 (1823).

& McNeil, Judicial Treatment of Indigenous Land Rights in the Common Law World, Oxford Hart
Publishing, 2009, pp. 8-9.
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EA B AT AT RAREI W - BB o 38 5 A
R R 0 R B 1992 & )4 Mabo v. Queensland [No. 2] ¢ P gz ¥
IR ARELGEEEY AL I BN ERAHY K2
o i - LR DR P T B R P (The Doctorine of Continuity) »
AERAREI B R EFLFEM T 28 EI(1)E 5 7 A 240

AN T A (AL AR G R gh @ R EE Y R AR R B

EFES S E LR RIOLESE SRS T S L SR

Vosg 252 158 R ¢ £ 1993 # 4] T o L% %% 4 3 1% % (the
Native Title Act 1993) -

FAE RN R G AED BRI 0 p MaboNo.2 2 (54 A 4

8 McNeil, Judicial Treatment of Indigenous Land Rights in the Common Law World, Oxford Hart
Publishing, 2009, p. 10.

8 Tee-Hit-Ton Indians v. United States 348 US 272(1955), n. 84, p. 279.

8 Mabo v. Queensland [No. 2] 1992, n. 11, p. 217.

VR R RANER ORI ER AR BN BT e E A RR R g
B A Frck R %4 f § > 100 & 10 0 JK 0 T 107
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R EAHI B RTRLEE L G foflr o o 4 H
Fefprsp o e 3 henNRER o BB YR 2 GRS R A AR
ALY P B2 - 3 Fp B @ 2 g R B 0 1 %
A2l A AR P E D w0 00 F T R R AR BT &

A2 L o B P o RAXREFEGRS W G- B L2 2 R

RAORLARDGRI B E B RO EANZHRL
AW A LATEAET - L - Hap o RAEB TR
Tdpdry R ROACFEBRZE oY o AR BB b g A s pp B g

AR R JE A SEeneE A MTE R 2 o B B2 R BT o i

% Western Australia v. Ward (2002) 213 CLR 1, para. 382.

%2 McNeil, Judicial Treatment of Indigenous Land Rights in the Common Law World, Oxford Hart
Publishing 2009, p. 19.
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% McNeil, Judicial Treatment of Indigenous Land Rights in the Common Law World, Oxford Hart
Publishing 2009, p. 10.
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Occupancy )~ > #i¥%2¥ < it enik 13 (Preservation of Minority Culture)
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R AN CE R E HRE e 2 %
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B R Bt T AR R SEGAFI R S B S R o 4o 4
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AP GBI 2 @S BT L Ry R LAE LR RRE
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77



4o 5k 97
HAEE B

B E A BB ERY AN B2

ppaa}
=
ke

2

EN
v

T & 1T 608 B # f cvik(band) > » F e £ 4 B

?v“l%"

PR N WEREN

2

g3

iAo £ LA v el 3100 § g A
£=4

v ;
F-"*';l.-%

97

2011 > } 29-30 -

2
’:,E'_\:’F
By E R

BAF o A RANEf R RS R AREREELEN BT B 1Y

B LRl ¥R FR-TY RES b RO R BIRE > 28R LA %F] 8

Fo%1% % 2% 52011 & > F 63-64 -

78



R
|
)
F_&.
:ﬁ
|
\_‘
(w
|
py
=3
RN
¢
o)

ht
¢
&
o
('
o
—b

MEEHOLIER L2 Ao AR * a8 L p BB AR
Fo BT 2 A RERCELIZA MG AT @
K

1982 & 2 F 23 i3 ik~ % 351E % 138 WM XA RIEH| 2 R A &

&7
(2 )ik F % 0%

Ee
i
W
N
~
o
H
SN
N
~
H
“
Iy
( N

CAR TG g p BT AR
TR L AR R ERIIEAE M
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1984 & 57 26 p »B° % & J i & *%2 Musqueam( 5 #7 % )it = B Ronald
Edward Sparrow > #4738 & 4 %% % 61 i5 % 1 7 (Sec. 1L Art. 61, Fisheries
Act) » 4 FIFE R A AT AR Y K RATE LT 25R(L 2 T 83 2 A)
2 i %

(2 )it B2

W r AL FRIGAZ AR T B E R A A RO R RIIER . AR AR 8
FoH1¥ % 2H 2011 F 74

00 & g2 R AT R ARE R U AREA AT - SIBAEER AR
ETEDG pE G2 &f‘_uilbk\ﬁa&i*#ﬁ“ﬁﬁv& » 4o a2 B 9798 4y o R, V. Sparrow [1990] 1
S.C.R. 1075, p. 1083.
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& /B (subsistence purpose) @ & 7 ¥ ik ;0

giEt g B RO X PO R R B R R
I BrR ke ST RRFAE R FEC T g s gL o
Bt o AX A Fns SR REP G AR BIAKZ R AN EEF
P beF AR R R L AW J RERAH B

P2 RIAEFRFAF A RFERRETRFIAAP PR

NSE

A - IERr R ER AR E RS % 100 iEAEA 5 L2 kiR @

Tl

BPRF E AL AR R o 2 B TR T g

=

2. R. v. Van der Peet (1996)

MERARNIEDPZF - AN ANIFHFEBNE B F E R LR %

101 R, v. Sparrow [1990] 1 S.C.R. 1075, p. 1091.

2 2l F e BT RES ) b R R B ER £ R AN EFT
a4 5 1% 5282011 & F 77

103 R. v. Sparrow [1990] 1 S.C.R. 1075, para. b, p. 1092.

104 R, v. Sparrow [1990] 1 S.C.R. 1075, para. h, p. 1094.

105 R, v. Sparrow [1990] 1 S.C.R. 1075, para. h, p. 1099.

105 R, v. Sparrow [1990] 1 S.C.R. 1075, para. c, p. 1100.

197 R, v. Sparrow [1990] 1 S.C.R. 1075, para. a, p. 1120.
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B P i o L3 E AL R X ORI e i 2
- D AREMEAL I kT Fh PHABZRTIALER
108

A ARG R BB S TR ERR S 27 5% 5581 5 42
AR KL TEF 1982 & ik % 35 5 0% 4 1 27 o
=)EF

MERAREFF P X % H hw 31987 & 97 11 p 4 )& 10

EhEA o ARE L T SRy o ARG F BRB G L E R EARR

$350EH 1IF 0 3% ¢ IR R AR R T R e Pin
; 1lo

BA AL FERG \aﬁd—q}u%é 5 35 0% L2 R p ehir
## 31 (purposive approach) - %gsl FRME RN GREM I AH S B
B0 RAESZER TR R AR  RR T 2w k& 2 (1)

AR AWM B AR EN L > 2 d BT R ANEEFTL G

8 w2t ipih RAN SR OPIHEFE  FR 8N T d A H R eR 2L
EEfER o TR LR EL B ¢ 0100 F 10 * ek F 280 e

109 5. 27(5) of the British Columbia Fishery (General) Regulations, SOR/84-248, "No person shall sell,
barter or offer to sell or barter any fish caught under the authority of an Indian food fish license.” 2~ ¥
EEE ST ARE A EREE A AR A AR H R R

110 5 35(1) the Constitution Act, 1982, "The existing aboriginal and treaty rights of the aboriginal
peoples of Canada are hereby recognized and affirmed." /& G % %2 {122 & 5 #7182 1R < &
E I%P_“%IL o

11 R v. Van der Peet [1996] 2S.C.R., p. 526, Rn. 1.

81



(2) g >+ L (prior occupation) == ;¢ 5 L FEEHF X Abe £ XA L 7
AAE - &M

BF LLAFTR-HRPET §2 5 3B EN LR HE LS
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oz R AR ERET
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{ it hE %

(1) e Jf e P ¥ B R % %% A £ 2 gk (aboriginal perspective
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P E &M IR IE R i AL E 22 it PR BEEEREM-
P BT AL E R 2 F (e A T )AL E ¢ iR g F IR0

hzoo J A TIPS REREEARL YR R BB p

112 R v. Van der Peet [1996] 2S.C.R., p. 547-548, Rn. 43.

B SR TR o B B ER O

14 R v. Van der Peet [1996] 2S. C R. p 549, Rn. 46.

U5 sp g k2k o 4 a_zgrsz DA SRR R AR CERAY RE RALACERE] > LR AL %A
TEHE R LES 2 72011’ i 123

16 R v. Van der Peet [1996] 2S.C.R., p. 551, Rn. 51.

7 R v. Van der Peet [1996] 2S.C.R., p. 553, Rn. 55.

82



-7

T AT TG A A WERHAE RN E Tz s o
TG e R T IR T B E L (VA
ZPFR) EAREHEL LRV R B A B AR o

WD+ R EREF2 75§ (52 @5 Jy h AR mM H AP
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M+ R FERII2 72~V FRRLFALE g E &1
(8) " re*TH2- B 4% (distinctive) » 7 — 2 & £ - & = (distinct or
unique) ;

(4he% 7 - R BT 3% 7 5 2T BF TS LIRS A2 B

14 3R L REMBAL B

U s TRRMEY O e B Y CRA Z I R A ERRY R
ARk AR AVEATENR 515528 520110 F 124
19 R v. Van der Peet [1996] 2S.C.R., p. 557, Rn. 65.
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3. R. v. Adams(1996)"*°

AERAARAEE GO TFB (DRI
23 BRI T 5 T FI 0 L SREIVREPT S R

TFOROARGAL S 02 B B R G R

(=)iE 7 iz i%

>\_
=
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AR A AR R B L G R ERR AR 1T A R o
A RS R EIEF 1982 & F ik 5 35 (EAS b o o

=)£7

Adams % & %> StRegis #F L X EAER LA AERAN L
TR T AT AR A ) R Y A R B R
FoooOF| Ll ARG R A LR ERR Y 45y 1E o

120 EE s RO EEN SR EFEE  FR BN kd W - 4“5"‘—,@@]’%.3_@_.?%‘113’*];‘#&
(RS R (Frcta %4 f ¢ 0100 # 10 * J5x > F 288 -
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i ket Vander Peet — % ¢ chid > ¢ p S F 4 L RAAERTER

2. AL A B F - BHTFEMAFTRARFEDL FEJZE R A

RERFIZ B 5o B AR R AR EB L B E A Van der Peet %
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POEOTRE 0 A B IR R A AR - > FP A
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SR B AKX RIS 2 TR E G B e T
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121
122

R v. Adams [1996] 3 S.C.R., p. 107-108, para. 3.
R v. Adams [1996] 3 S.C.R., p. 117-118, para. 26.
123 R v. Adams [1996] 3 S.C.R., p. 119, para. 30.
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(Djerrsni sk IF 2 1P @304 (4§22 Van der Peet & - 57 3
ARFNN M) AL BT F ALY B REALET R LR
AP RN LERBAEY RS A F 2 e m Aty G E R T
RS PR B N R

- 5IEH 9 Y AR

ﬁ?ﬁﬁ%fﬁ@‘ﬁ%ﬂgéﬁéﬁw%ﬂ»ﬂiﬁiﬁuia'ﬁ@uza?

é’Z%i%%%ﬁﬁﬁ%ﬁiiziﬁéku%iﬁﬁmo

Q#EF > A LA 2P FARRESRAOERIZ 75 ¥ 2 @

ETTRS

p SRR T A5 A PR 2w (prior to contact) ehiT & o ’T} . -2_Van der

e

Peet %L1 3 AL 2 s e B A 5 X2 F ANRE  REAEP LE

£l

78 P BL(at the point of contact) » 3%% %3 11 &% 3 P h2 JZEFT 5 o
HEAEHWHEN L F N LR LA TV RTLRATHNHB LW
(prior to contact)i% 7 5 B3t #3 % L 3 HF LR A K275 P
AL AFF N ERANE Y RRLES AN B & RGE A Dr
Bruce Trigger 2 % Dr. Renald Parent z_ 2 3% » 3P H it 2 &5 o &R
Trigger cP#7 § » 8 3u 5 7 1603 & 2 fh4e £ < 3w fF (Samuel de
Champlain)#<:EpF > B g o 2000 F 5B & igresw g e d 5w
(the lroquois) i1 2 2R A chi B s %ot fAR28 ) Ra » ¥ - =% REFEA
Parent c#= 3 4rdp 01 » iz o #ri P 252 A GATP S R 0 BN

d R e £ 4 PR PBEE G % ¥ 154895 B2 (Laurentian Coalition)

124 R v. Adams [1996] 3 S.C.R., p. 123, para. 36.
125 R v. Adams [1996] 3 S.C.R., p. 128, para. 46.
126 R v. Adams [1996] 3 S.C.R., p. 126, para. 41.
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24 BRAAEZ FRL chf o ©2bd Bgoasery ) g B L
FRALEFPY 0 AL FTRL 0 PR L 1603 £ £ BN AL

A - Bl BREY G T AIAP R 2 2 EE - BRO
NEFGR RN Y L K2 LA VMR R RYH AR

ff <78 i pF BE(at the point of contact) » 3 F 5 %5395 piZ4E#E il 0 &

R ES RN PR S TR LI ER R P R SRR
TN A T T LT T NS % LR U Y S
128

JEFZ2ERL YR ZRAREREELE R
(Extinguishment) ? ;2 Fx & Jf #& 4R & 1982 & 1w » 2% (LR %54 B 2

R BB B iE e d 72 Sparrow % ﬁa,’\ﬂéi%ﬁﬂﬁt
@ B ggen(clear and plain intention) " i Ja i & %] 2 V3E AR
ERAA G IR R Y BRI ARIAAEE (D)iRER
R B 1845 & F] 5 AR IT L E P 2 - I0A ki s (2)1888 & & F

FEREREZET - ARG R T RBERRHTIRE LI REEEE

AEAFFRG OBANIFIEAEAERNLENY T PR
R E R AR EREE R IT S Bl R %D B (title
tothe lands) » e B 4r7 it £ R F 72 T A Pl Wy )R RO
NELTRS L P ARG A KT R R AR R R EE | (right to

fish for food) o F] & » 302 2 97% 5 2 B 4 > 23 B30 4

127 R v. Adams [1996] 3 S.C.R., p. 127, para. 42.
128 R v. Adams [1996] 3 S.C.R., p. 128, para. 45.
129 R v. Adams [1996] 3 S.C.R., p. 129-130, para. 48.
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4. R. v. Cote(1996)"*°

A4 A sREIRE FIL A 4§ (historical occupation) ¥t ZEC F 32 (%
AL 1100 T 22 ep AT E AR 0 B ZEC)E 3 &2

B & F_1796 # 7 R

._\
\""

Wik ~ Fu 2 rFRe R LR %D

WA S A EARE B A L R ERR R 405K 18 o

I Ak LB e e kR %% (Algonquin Indians) 0 B A3 At E R
+ %9 % (Maniwaki Reserve) b =gt i@ #% j% (the Dessert River Band) »
1984 & 7 * 5357 42 50 BREEESR LRE 4 P KayF i
EOARFTT o B b i 0 ZEC ®B 0 LT LHEIERS LA FlEEL
Wi ZECHEBTZ2ZRF o F B g FHIRARE Sk
2 FRAFEERERB o EF B LR ERIF 40ES LA A

> 131
S

(= )i2 Fed] ik

LG RLVRRTORBEEE D E R BN e e R RGBS
EEfas o (TR %4 R ¢ 0100 10 » J14% 0 F 297 ¢
BL R v. Cote [1996] 3R.C.S., p. 151, para. 6.

88



j\;%"'ﬁ%;“—%f’?%:’ A RPIE R AXNEN OET o F il

HE A cLw Sparrow AR i R R AR o A X XA E TRk AR
F 33 AZEC R B (TR PFEE REZ R DLACERY T RTIVEE
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HP A g B R E Ko e 7 B

N+
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F AR CEipIE B LT

H B AP R o £ T R R T i

IF KGN R AR S A% A ZEC BB B EZ 7 2
AT RS R G AR 0 2 E A X 8 1 (treaty rights)

g3 R iE R EAARE AFREARY > 1 BB B ZEC R 5 @
SR E R A RS REE T AT F A o A T
AF A ARG R TS AT RS RAREE LD L

AFEAZF AAdams F R R bR R AR EREHZ R AR
*

@R B EfA A R& B AT VanderPeet k¢ e it 2 7

B R TR ISR EEHB Y F 35 % LA R ARk
B> m AT F PG RZECHBIFEGRKRL 75 SR 4
B AT R RRIRh R E R c R AR R B ¥ 3B 1
I IR 2. AR R

BFOAL AR TRAAME 1982 & 2B Ee 25 ¥

Ry o fBtiE TIs 4], 2 £ i (existing aboriginal right) -

32 Rv. Cote [1996] 3 R.C.S., p. 163, para. 31.
3 Rv. Cote [1996] 3 R.C.S., p. 165, para. 35.
134 R v. Cote [1996] 3R.C.S., p. 166-168, para. 38-41.
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5. Delgamuukv v. British Columbia(1997)

£ % 35458 198 %

MEFZRFHFANBEZHF L TR RE FlEFr 8P
Th X3P % 27 i % 538 (British Columbia Fishery General
Regulations, SOR/84-248) » i % % 61 i % 1 38 (the Fisheries Act,
R.S.C., 1970):f A= :7 -
()i o 2] i
Bog 2 Bt A LR AR E B A B ] (Aboriginal Title) % -

MA@ 2 EER - B* &4y 2 g AP F 3 2de

—h

e J A% %421 (Aboriginal Rights) ¥ st 8 F #F 27 5 » R A % @il
PRS- S E o T A ERAZ A M PR F AN AR 7L

AR LT R L AR KA o R AR ERI BT

ETIN

7 2 #7a g (sui generis)z b rUF] 0 4 Tl BRI BT 0 B iz
PF ot MAEIA S BW

(1)%{ TR AR EG LY B ﬁ‘iﬂ

135 5.27(5) No person shall sell, barter or offer to sell or barter any fish caught under the authority of an
Indian food fish licence. B~{#er % & & % §f gz § > 7 R ~ LA S tis A pmf &2 2 HAvg
2k -

136 Kent McNeil, Aboriginal Title and the Supreme Court: What's happening?, Hein Online -- 69 Sask.
L. Rev. 2006., p. 285. See [1997] 3 S.C.R. 1010, 153 D.L.R. (4th) 193 [Delgamuukw] at para. 113.
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(a)— g pc
7 ¥ & P (Inalienability) » & A3 @t B 7 FRELE

B g b2 4 I kR (Source) » F AR AR R B L BT

3

z_ I KRS 1763 & 2. = (the Royal Proclamation) » # % /% [x3%
LAFE TR ED AL B FANLRANE A £

A Py g g2 b3 (prior occupation) T & B AR E G AL B g

Z MR @ ”er]u-vt Foaw aM S AR 2 23 g e 5 F oA AL
A2 P & £y b 5 (Physical fact of occupation)e= 5% > & 5 ®
R A A S R A4 £ L 7T A 2 W (pre-existing) ~ W AR AR 2R

SN IRenR A A EE B 0 Bt - BRI B

140

A5 )

(Communally) » 2 & < ;2 F 3% % # 4 (individual aboriginal person) # &

ERAREDRY S LEd RAE2ME P TR - FWE

HANE A BT UG L e @ M (exclusive use) 5 it #
2R EEIEF I FWE G S 2 R T A YR A RLT
FEETAE? FRRERAREDRI B EJ S 2 BT 2 £ R0
REREE I H T o TBANETZ Y RA LG oos FpoREH

i3

4 4R % A2R 2 7R S (special bond) - 4 & < 2 F B b

|
)ﬂ IRy
\Tm

EEFEE R B AL FEiET L R

137 Delgamuukw [1997] 3 S.C.R., p. 1081, para. 113.

138 Delgamuukw [1997] 3 S.C.R., p. 1082, para. 114.

139 Delgamuukw [1997] 3 S.C.R., p. 1088, para. 126.

10 Delgamuukw [1997] 3 S.C.R., p. 1082-1083, para. 115.

141 Kent McNeil, Aboriginal Title and the Supreme Court: What's happening?, Hein Online -- 69 Sask.
L. Rev. 2006., p. 286. See [1997] 3 S.C.R. 1010, 153 D.L.R. (4th) 193 [Delgamuukw] at para. 115.

42 Delgamuukw [1997] 3 S.C.R., p. 1083, para. 117.
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s REFHRZ Y > QL3 BEEE S %i#ﬁ?ﬁg%ﬁﬁ%o)‘i\}ﬁ}ﬁ!&?ﬁ
ARFZAF T KERZRRSD B 5 HRRR BT

RS0 OB DR PR R Ba AR 10

)
@
Wk
fa)
&

I

P

e

=

S
)

B Ani o ARk BB M Gy VUERP SRR

=

R T REE SR REE TR I T T L SN o n
B a0 d SY¥PY R AR %@ 2 3 4 7 4 & i (more than just a fungible
commodity) » » £ § 25 A § & 2 44 (non-economic component)t* -
(2)1982 & F 231215 % 351 % 1352 A A E Bt = ]
B3 o0 kG A X ARIRR LR S X ALIRA
o

H % i e 1982 & 3 g gt ik 2w o Ty

% 3501 % LA rikfaz AN EEJIT T R ELRAELET 5 2 #4E

ahfh o FREEE THE L ATRLRN > RAXNETT L

\

¥ BEA SRR R % 4] 1O(site-specific rights) o

B)4riP P R LR 3% B ALY ]

BACALAZFFARP T R AAEBRD S R LA ERE]
2B ARl 2 B R REBALY B EY R ET G 2
(the occupation of land) 4 2 T e 5 4p§3tAk € e v B jhdr < v 2 %3
F A% 2 = b (the prior social organization and distinctive cultures of

aboriginal peoplesonthatland)z. & ¢ > & & T 5 43 | iz EEP

13 Delgamuukw [1997] 3 S.C.R., p. 1089, para. 128.
144 Delgamuukw [1997] 3 S.C.R., p. 1090, para. 129.
5 Delgamuukw [1997] 3 S.C.R., p. 1092, para. 134.
146 Delgamuukw [1997] 3 S.C.R., p. 1095, para. 138.
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LA AT N R B AR RAREREL e L7 T AR
2.4 3 o A3 0 BT 3 b g B & (the degree of connection with the

|mmbEwﬁﬁ+mma—ﬁgﬂﬁ£ﬁjﬁ%z%,ﬁaaﬁﬁﬂﬁ

FOF ¥ - BRI 5 2 (7 5 (firstcontact) 5 A R LS
RN BB R R I ERI A R r A B R T L
47(the Crown asserted sovereignty over the land) » %+ ¥ 255 B & &
AR S R F AL TR REARK LI B LR AN EDY
Az & i

@EerReFerifEzawe 3% o4y S BEEE R
-

GEROF AT E (L2 0 hfHEY R R

513 A Vander Peetk ¥ # 5l 2 A& p pEd 8 R AR R e
Flet oo a fz_ .8 t 4 (physical occupation)™ &c 14 % e &3 3¢

SR A ARTIRHG G R R B e TG ©
B8 EM B 2P o
(D) & 5 43+ 2 3 2 f Prig L3 2 4 48 (pre-sovereignty) ¢

EN

x“\

3 iﬁw’M@ﬁﬁmm&i%ﬁ%ﬁiﬁiiﬁﬁﬁiﬁ%mm

continuity between present and pre-sovereignty occupation) o

(c) JE & s 122k 3 (exclusive occupation)

¥7 Delgamuukw [1997] 3 S.C.R., p. 1097, para. 142.
148 Delgamuukw [1997] 3 S.C.R., p. 1095, para. 140.
9 Delgamuukw [1997] 3 S.C.R., p. 1100, para. 148.
%0 Delgamuukw [1997] 3 S.C.R., p. 1101, para. 149.
1 Delgamuukw [1997] 3 S.C.R., p. 1102, para. 151.

NN
© @

93



g3 L2 RR RN G AT HMATIR  F 0 B AR
AR AR EGLY RIS QEREREE o AT A sl e £
* F F McNeil sit > Su i i dE b 5 e S0 R phop Bl 3 fhon )

b

AP ;I* B i s % 2 ¥ e > (the intention and capacity to

A

retain exclusive control) o &5 H is EH & & » 52 & & A Rz
T A B b2 EF LR O (permission) v 4 AU TE SR AF R L P ¢

» T boim b (trespass) 4 &2 3 T3 ALY HE A Pt Rl P
R B2od 8427 hglig- Hap iy RFH B RPN T

-~

"R IR E A S 0E 5 e N (treaties between the aboriginal

/

R LE AT MINA S T T R B Y R LR RS

T

IR SR 2 #5 7 (negotiation) 3 3732 (litigation) » s/ f 3 4L+

P ERTANEBEE b RAANE- LR R TR EAD F

i

FAEFFCI LR EJIF  c EFEAH B $ 3B ES 1AL R

6. R v. Marshall ~ Bernard(2005)

B @ ATE74L 4 (Nova Scotia) 22 719 i5 75 5o 4 (New Brunswick) -3¢

=N

Frcix 3 B b2

2.5 % %(the Mikmag) % % 4 B % %k @ 502 1 457

AT D829

152 Delgamuukw [1997] 3 S.C.R., p. 1104-1105, para. 156.
153 Delgamuukw [1997] 3 S.C.R., p. 1105, para. 157.
54 Delgamuukw [1997] 3 S.C.R., p. 1105, para. 186.

94



(= )4 B2 iE

B3 2 %% 29 i%(the Crown Lands Act, R.S.N.S. 1989.) ~ B 5

2 4kAE % 67 5% 138 % c 2c(the Crown Lands and Forests Act, S.N.B.
1980.) -
EDES

Marshall % <% 9 §_ % 1998 & 1999 # ¥ » # 2 Marshall 22 2
B4 A 5B R EE R & ik L FIAEHFT ARG A kA R R
F A2 % 290Em AT o Bernard k2 R F]- Lo B R R & A
BEHFG BRI A B RS R R EY kih ) @7l 2
FLET - B LB R AR A A B 2R i B T R R SRR
T @ PAREE R B2 R bR eh a4zt o

(2 )i% a2 ik

2L 2 EFAIREFAIF R RANERRL W] -
B A XA THRI-FALIT60E D 176l EF L 5 nEs

B A 97 % 37en T e 3 4345 2 (Peace and Freindship Treaties) » # ¢ 3

- R F 5 nT |8 iE 4k (the Truck House Clause) » 2 & #3245 ¢ 5
LA FR L ERA T LA RET S 2 250 £ 2 F LB S
OB RIRERA R R FEEAE T 0 e AT AR
T BB FAR A WEERF el A R8P FER A

B AR FRO L e it TR 2 s A Marshall 1% en% i2

155 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 229, para. 2-3.
156 “And I do further engage that we will not traffick, barter or exchange any commodities in any
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B kHHmiE o Marshall L 0% 2% 9 5 - L5 BF% - BHE
= ' (Donald Marshall Jr.) s34 5. 8 5. £ Flig & %02 3 BT P 84
BA=F0 0 B BHRE o iz Y ARA AN Tk 0@

FAHBUEEGRELET REZERERTRIERNIZRLL
OB R RN IEE Bah F i pE R K E RIS ST P2 B
i7 % 1(to engage in traditional trade activities so as to obtain a moderate
livlihood from the land and sea.) » “fF - £ & > BB & ey ¥ ¢hfad
Marshall 2':h2 4 » ¥ EF R I 2 54 Bk b s gimen T [ 2 if
FooRLARBREKI P A ABTRE 2 z(h)EMZE 2 4 (to
harvest and sell) » e & 7 12 i@ 53] & B~ 18 2 F & 5 "% (the type of things
traditionally gathered by the Mikmagq in a 1760 aboriginal lifestyle) - #]+ »
& F Marshall 12 2 Marshall 2 595§ » 5F 5 8 5.8 & 1760-1761
EFEERE RO ol i@l P T HME R TR ER
G R ERGE LB kTR TP K A BT B2 R AR RS

BTR AT AZFTE-HHEH A EFRAT LD

PRI AF G F AU EL PO hFA 2 1E
FE AT AL REA T 0T B iR
EDL A H R ERA LT s KRB ERES KA
P EABRERAI L R E R EF s o T 0T
%

.
N

J (toharvest) p 2% ik et i

L
__l‘
N
=

oo
N
O
k'
=
M
o
\\
E
NG
-
AL
W?t

manner but with such persons or the managers of such truck houses as shall be appointed or established
by his majesty's governor......"

57 R v. Marshall [1999] 3 S.C.R. 456.

%8 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 231, para. 8.

%9 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 232, para. 10.

180 R v. Marshall [1999] 3 S.C.R. 533.

161 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 236, para. 24.

162 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 232, para. 11.
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R Wi TRE S (totrade)shfg b o g b g T @

a2 BB TR A LB LRI )R A EREFRT IR T
2 AREBEFTEANITER I AFFT . EARTRENG

7 TJEE ) (toharvest)t £ T4 | (togather) p R F R 5 g * 22

3:164 o

F o RFEF e HA LB LR LT ABRY ¢ G AR A

L E LB HOR RE RS AR S AR RNBBED > AL A5 R

EAFEFLE Z BT FR3WEHEAZTFHHFTIE P BEAZ
%?111659
AT A F PRI ETRINEETATRETZET (L) KRBk

3 E RGP 1760 £ §iTiE LW 0 RS JAF A ML 2
BAE L LT AR TE D R AR B AR SRAE AR
c(2) AMTE AA B REZL TSP BRAI P RE L RLAFE

A RAEA KRB RED FAEL AL e TR AR A 0 b

AFL2 AL E R EA M A RSB F R B AR BRE
Bt AEFEBSAF LI A% 1760 # B ER AT A

=

Th s Tamen | (52 17 5 (the logical evolution of traditional

Mikmag trading activity protected by the treaties of 1760-61) -

(

14

) iTH A e AR

BEE-EALE T —‘,{{ % Marshall/Bernard(2005)% 2. % ¢ % & o

163 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 19.
164 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 20.
165 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 27-29.
166 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 35.
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A4 4 McLachlin § £ & #|idd ® 457 > A3MA LA EBAI M
I e EE S E RO E P EE e o 33 E gk

%Fiﬁiﬁiﬁnfﬁﬁdi%%ﬁwﬁiiqgﬁwhig%@%ﬁ%,Qg“ﬁ@
B AE AR ALY - 75 AT LT 5nh
FohoF P R B - FE R Z AT IR A - T
EALR R R LA R BB S RO A R TSV LA

g

£
TR LA BN A RBFER TR R SR A

BRI R AR (7L QR S YR e B

$ o B ER T ST F A AR AP BR AN R
FrBgEZzEf TR * U RO EBRL 2SN
F 7 &g Lamer < i § & Delgamuukv & @ Fw 2 g R i sk g sl
PRl B ERT A RO EA AR E R LR
Bl R AR RERER Y e h AR B B ET A E g

B % R i) e 170
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FT
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)'“

Ao W A RTEERITIE S R 5 B AL [ (Aboriginal Title) » #]
o FEREIF L FTT A% B P REFB A AL A
a0 & Ry g2 A5k R AR % 1] (Common Law Aboriginal Title) >

BAO RGO T A dom SR LA EHI I B R irg B 5 R

i 02 f#91(Modern Right) 2 & 4p g & > i& @ 4 i (Translate) = % IR 2

187 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006,
p.296.See: [2005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] para.45.

168 12005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] para.48.

169 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.297.
170 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.305.
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ES SIS ﬂ@moaw’a$%&ma’5%ﬁwﬁ%%%@ﬁr%m

2 BBL R R AR 2 gRBL > £ EAE 2 % gz #F 4 (faithfullyand

F_L

obejectively) » & i X %2 {7 5 I A Z SRR LA 2 F
g3t 0 2R BRI B AEILHES R 2 - 3k(absolute congruity) > e &

B L BRI 2 P L (core idea)dp 1 &2 0 H o BB
A

ERER XN RN ﬁziﬁa’wiﬁﬁﬁikfgﬁﬁPﬁ,ﬂ
FrEb g miemAEnd 2 Do g ARt A 842

THRFLFRZHLFLLTE T3, 2L BLT AR -
Fl o A REAIZ AR RSB/ IT 2 E G L (-) TRE 2 I
(exclusive possession) » @ & FE P gt is 2 #7F ¥ %ﬁﬁ B A
(physical occupation)z_ % # %z p 1745 (=2 ) i 4 1 (continuity) 2. &P >
FPEETR GFLEFESRFAR TR R R 2 RET LG R
(connection with the pre-sovereignty group) » 14 2 T 2%E3 g ¢ 4 b [
LG EEPE e E R F &2 8% (connection with the land must
be shown to have been of a central significance to their distinctive
culture)'” o

BEAILSAZTE-FRAZTTRFAREY T IR LBRE 2%
Vo THA LG 238 TERFERERRAOARNES TR IAPE F
Ferz b Em o B R T LR S REY B2 @& (proof of sufficiently,

regularly and exclusive use)'™® » 5. & iz ke 7= 4 7 #2177

1 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 48.
172 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 50.
17 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 54.
7% R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 58.
75 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 67.
176 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 72.
Y R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 75.
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LRIy I SR IR T IR A LR T
4

ifF R F&F TR el f AR AR B R
T ERETE ST TR E L AR ® EE LS T
BB RS CRELE Ak 5 R AP R 0 TR AR

%% #=17° (Aboriginal Legal System). % i » 4 42 4% Lamer % Delgamuukv

FLfEo i B2 RAREGRI BN A EETS

2 A

4‘2

L R L S RNt I

o

TUIABFTIE PERSE R HFRET FRLRT o bl

B R R e 0

i
=k{
=

4 p A L =sl* 5 Lamer & Delgamuukv & h2 f3 4
MOTREEE 2R RE A ENE ) P AT RS R PR
CER IR PR EPE TR SR SR T SR R
Raacrgnd syl Mg R L AP P B2 d R E RO R

Rz s s h g - wenFEpa ™. | T

“ﬁ::
“al
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oy
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R e NG EER AR F AT KR RSB
AL 2B B ROANEZERT 0 FF N RYTEREL TR

BEEIR PR EE )t 3% o e g2 2 s T AR

e

178 [2005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] paras.53-54.

% Nigel Bankes, Marshall And Bernard: Ignoring The Relevance of Customary Property Laws,
HeinOnline -- 55 U.N.B.L.J. 120 2006.

180 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.298.

181 [2005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] paras.64.

182 [2005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] paras.65.
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1'% | (Proprietary Approach) o $fy¢ » 8 3F 3n s 1 & X 2 F B

¥- =2 F LeBel et p R R3¢ 207 > b ingihB i £ h

N

LR EBARL R R R P ED D o5 o

McLachlin — 3% & & R

7Aoo 7 Ao LeBel 3u i McLachlin i+ 55 3 3 38 72 F B4

AEPLL @ gt - T2V 0 § BRI IS L FRA RS R Ak
LRGN SR w%ﬁﬁﬁﬁ%iﬂmoﬂi@—ﬁ%ﬁv&ﬁﬁﬁu
NEHARR I R R U A ROMAE N RTEERFRFLE

ROLACELE F 2 g B R PR TR B RE Y R R
H@WHAS I 2 RYBEE TN BIZ LA ARE > Ft o BRI AR

Zoa o RAREFHIN LB TR G ERET KDL T BILE R

_—

H = o LeBel » 7 = McLachlin #74k * &1 T p4 & 2 B | & 2] %7

TR MY G o BIRE L FEN A AR E S &Yt e ]

183 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.302.7
BF BT Been2 BT b o202 8 5 TAE 2 R (Territorial Approach) v - A BEIT R LR %
WAL R FIBERE T2 N AU g PR L EMAR R PEELET -

184 McNeil, Aboriginal Title and the Supreme Court: What’s Happemng" Hein Online, 2006, p.300.

185 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.302.

186 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.303.

187 [2005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] paras.127-128, 130.
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B R R P B Ll w;}gr&g—-ﬂk%

XBUHw RAXNEGIY B EfZ 5% 25 v auld $£287
L3 TEEMEZ G 0 AR A Uil o T AU LeBel 2
AEEZRAOANERE AR B EZESES PEETFER AL LN
AEFEE K BB EE g AP o McNeil 22 k4 A7 0 &
Z 247 72 % 4 Lamer - Delgamuukv % #74F &L f24%L McLachlin $i 5 Bk
B R P ArB- s FIL A E X2 F AP e F 2 _Delgamuukv % o
b o MR AR R EFL AR FEN R ® 2 DRI A

. s vz 189
?24% F;\D‘H‘ é]umi °

‘e £ & 2 Fep 1990 # chSparrow o ERIE - G M F A R LR EE
FIEE 3z B4 22T BAN R EDRA . e ) TR
7 (exsiting) g 41 M %% 2 a2 v 977 ¥ &4 (the integral part to the
distinctive culture) 1 * je32 £ k% 22 E F F A1RF - » £ 12 B g2
Fed o Vander Peet % ¢ F ¥~ E & B2 BRAIZ P IEA 4T 3 i >
BB AENRARED »ENFEER RS TiE CEFE
B A ACERETISE R A B A B R 2 B ol o

£ % 1997 & chDelgamuukv 2 & F 2 fa 4 & 3w B AR LR
LECER AES AR (R A O BE N N U R RN 3 RS

R THAR AT e R OSCRRTIR S TR, 12 i

188 12005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] para.141.
189 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.308.
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43 McLachlin 2 & -9 > g2 2R 19 K% Lamer <0 R R > 7 i i

ﬁﬂ@ﬁ’wfiéﬂﬁ£*%%ﬁﬁﬁjﬁm’%*&%Qi?ﬁ’

A HATT - HY AL o

190 McNeil, Aboriginal Title and the Supreme Court: What's happening?, Hein Online -- 69 Sask. L.
Rev. 2006.
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PR PR RO T T E R FEET B 4T 5 (The Act of State)
S ER TR R TUEEE TR R P SN L P
PAA > R RFIEIRErctE s Bog 2 o o ﬂ} WA R
PR o B BAR A B A2 RTE A 0 NG AR PR A
T ARSEMA AR SR R R RBA ST EG A e b2
P FE 4 o 0 bl4e T-RZRR Bl (The Recognition Doctorine) & B 7k
W # B A TG 2 M A f#(Pre-exsiting Rights to the Property) = » - ¢ 4

FEg TR MPE NS G  ASEH LR R R A LS

B H R RN S T i3
Rpi s v EAR B A VTR B P MA 0 AR

2 v

AN YRS RS EEY 2 0 v T RA ) (The

'+

Doctrine of Continuity) %2 o p* B B| T & /f % A B FJ% 0 LIRS § 3 B 3

_~\\

EBREAEZ G ORRE D ERILTERG 22 AN Y R ey
g

PR Re FOUERRER EIRRALE BEE R A A A2

-~

91 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 162.
192 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 171.
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e g R F e R T2 5 (Translation) -+ e 2R (1% %
/Z%—\IQ «L,TF; f‘r P\)\—Hi/i‘:-&f,ir-ﬁl 4,%_3;? *ﬁ%ﬁ,};{'ﬂ_ Eigl‘fuif‘l”fg;”

2 AGEF RIEA TN RHRANERGFLEEM L Ak ) G2
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RUE R R DR A 2 ST AR oY
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-~

BART EAFFHZRALAELT 37 FEPN N2 ENBRRE
::g’ﬁ ?EE‘T 2% %-%—’Eg 'ééﬁg‘,’“’# 7_ o pb ‘ﬁé}—‘?ﬂ %g J‘%\{é‘]"&@@_

NEBR B P AR A TR AT R 5 TR

193 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 192.

%4 McHugh, P. G., Doctrinal Pathways in Canada and Australia--The Devil in the Detail of Maturing
Jurisprudence, Aboriginal Title : The Modern Jurisprudence of Tribal Land Rights, Oxford Scholarship
Online, 2011, p.13.
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created on the building, the limited successor in title of the land ownership, is deemed to have created
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legal superficies for the settler of chonsegwon: Provided, That on application of the party to contract of

chonsegwon, the rent thereon shall be determined by the court.(2)In the case of the preceding paragraph,

the owner of the land shall not rent the land to another person, nor have any other superficies or
chonsegwon created on it.)

29 GERIRGE P 366 R Flsp dedp g m @ R 2 B PR AP R L0 LS 2 BT
FAGELG ARE o AR RY F AR Fidw o ) (Where the land and the
building on it belong to different persons by reason of the auction sale of mortgaged property, the
owner of the land is deemed to have created a superficies for the owner of the building: Provided, That
in such case the rent shall be determined by the court on the application of the party concerned.)

20 Korea Legislation Research Institute(Hrsg.), Einfilhrung in das koreanische Recht, Heidelberg 2010,

S.92-93.

51 Korea Legislation Research Institute(Hrsg.), Einfilhrung in das koreanische Recht, Heidelberg 2010,

S.93.

252 Korea Legislation Research Institute(Hrsg.), Einflhrung in das koreanische Recht, Heidelberg 2010,

S.93 31 22 Tdp Mg A A % 1960 # 9 * 22 p £ (OGH vom 29. September 1960/ 4292
Minsang 944). -
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