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The thesis tries to seek a base inside the systems of existing law in 

Taiwan for Aboriginal Title. First, article one of Civil Law provides a 

resource for “Customary Law.” In this article, customs could be a source 

of law when the significant situation was neglected by the legislators. 

“Opinio necessitatis” is the key element to transfer customs into 

customary law. There were many theories for Opinio necessitates to be 

ascertained, however, this element is construed as an act of court, which 

is one of the compelling theories in Germany after World War II. Second, 

this thesis attempts to analyze the elements of acknowledging Aboriginal 

Title in Canada in Chapter Three. The supreme court of Canada considers 

elements of the culture of peoples, time, and the Sui Generis etc. when 

establishing the standard of proofing Aboriginal Title. In those decisions 

in Canada, they elaborated on concreting those elements. If it is qualified 

of factors “Prior Occupation” and “Opinio necessitatis”, the aboriginal 

peoples could assert Aboriginal Title toward the land. The former 

includes exclusive occupation and existing at the point of Crown 

sovereignty, is the factor indicates the characters of property.  

This thesis attempts to justify the Aboriginal Title in Taiwan Civil Law 

system, instead of in the field of Administrative Law or in Public Law;

and finds a more direct and specific solution to aboriginal land issue. 



VII 
 

.................................................................................................................1 

 .................................................................................................. 1 

 .................................................................................... 18 

 ................................................................................................ 21 

...................................................................24 

 .................................... 24 

 ........ 25 

( )  ......................................................................... 25 

( )  ......................................................................... 29 

( )  ......................................................................... 32 

( )  ............................................................................................. 34 

 ........................ 35 

( )  ................................................................. 35 

( )  ......................................................... 36 

( )  ............................................................................................. 44 

 ................................ 49 

 ........................................................................ 49 

( )  ......... 49 

1.

 ...................................................................................................... 49 

2.  ..................... 51 

( )  ............. 54 

1.  ................................................................. 54 

2.  ......... 59 



VIII 
 

 ................................................ 61 

( )  ......................................... 61 

( )  ......................................... 65 

( )  ................................................................. 68 

( )  ............................................................. 69 

 ........................................................................................................ 71 

...............................................................73 

 ................................................ 73 

 .................................................................................... 79 

 .................... 79 

1. R. v. Sparrow (1990) ................................................................................ 79 

2. R. v. Van der Peet (1996)................................................................ 80 

3. R. v. Adams(1996) .......................................................................... 84 

4. R. v. Cote(1996) .............................................................................. 88 

5. Delgamuukv v. British Columbia(1997) ....................................... 90 

6. R v. Marshall Bernard(2005) ..................................................... 94 

( )  ......................................................................... 97 

 .............................................................................................. 102 

 .............................................................................................. 104 

 .......................................... 104 

—  ........................................................................ 104 

—  .................................................... 104 

—  .................................................................... 105 

( )  ......................... 106 

( ) (The Doctrine of Tenure)  . 108 

 .......................................... 111 

(Aboriginal Right)

(Aboriginal Title)  ................................................................... 111 

(Sui Generis) .................................................................. 113 

( ) (Source) ............................................................. 113 

( ) (Inalienability) ............................................... 114 

( ) (Communally, Communal Nature, Collective Right)

 .................................................................................................... 114 

................................................. 116 



IX 
 

 .............................................................. 116 

 .................................. 118 

 ................................................................................ 118 

 .................................................................................... 119 

 ............................................................ 119 

 ............................................................ 124 

 .............................................. 129 

 ............................................................................................ 129 

 ............................................ 130 

 ........................................ 131 

 ................................ 133 

 .................................. 136 

 .............................................................. 136 

 .......................................... 139 

  .................................... 145 

 ................................................................................ 145 

 ............................ 149 

( )  ............................................................................................. 149 

( )  ......................................................................... 149 

( )  ................................................................................. 150 

1.  ................................................... 150 

2.  ........................... 151 

.............................................................................................................152 

...................................................................................................................155 



1 
 

255 ( )

40

50

( )

8 2

20 1

9



2 
 

1.

( )2. 63

( )

97 1668

( ) 1

96 10 1

( 6 1

1

6 4

96 10 1

OO 92

7 14

                                                      
1 6

37
5

 



3 
 

( ) 2

7 63

7

3 9

17

10

2



4 
 

474 475 ( O )

1 2 3 ( O )

99 52

(99 40 )

99 40 2

1.

.. 767

277

                                                      
2  



5 
 

72 1552 2516

85 1120

○○ 474 475 1 2 3

…

2.

(1)

3 2

1 5

769 770

89 949

O 68

○○ 474 475 76

…(2) O 72

○○ 150 474

31 32



6 
 

3.

( ) O (1)

○○○ 1 2 3

(2) 952

2514

96 11 5

96 12

97 12 25 0977211027

..( )956 2 .. 94 10 23

( )957 3 ..

96 10 24 96 12

( )958 1 ..

94 8 10 ..



7 
 

...

(3)

109 99 7 26 0990007991

99 52

O 1 2 3

150 96 12 12

( )

150 3

                                                      
3 99 52  



8 
 

100 3

1. ( )

589

148



9 
 

97 950 …

○○○ 1 2 3 96

1 12 0960080865

96 1 31

0960004629 96

1 31 0960004628

100 1

26 1000009581

100 2 8

1001006023

100 2 8

1001006023 100 3 16 1001012225 100

5 16 1001024785 100 1 26

1000009581 99 11 22

0990013457

100 12 31



10 
 

2.

20 1

767 179

(1)

20 1



11 
 

the traditional occupancy

the connection with the land

native title abboriginal title

(2)

native title

native title to land survived the Crown's 

acquisition of sovereignty and radical title

burden existed 

inaccordance with the laws and customs of indigenous people

extinguished by governmental acts

vacant Crown land State forests

national parks public reserves

beac-hesand foreshores land held by 

goverment agencies any other public or Crown 

lands



12 
 

Gareth Griffith Thenative title 

debate:background and current issuses (3)

20 1

767 179

20 1

148

…



13 
 

○○○ 1

○○○ 3

2514

100 6 29 1000006822

…

148 …

148

20 1

148

20 1 767 179

148

20



14 
 

2 5 20 1 3

1.

2.

3.



15 
 

4

94 9

81

94 10 7

(

)

                                                      
4 98 7210  



16 
 

…



17 
 



18 
 

( )

19



19 
 

( )

757

(

)

2011



20 
 

757



21 
 

1. 

2. 

Indigenous Lands, 

Native Title( ), Indigenous Title, Original Indian Title(

), Customary Title( ), Aboriginal Title(

)5

                                                      
5

46-47  



22 
 

(fee simple) (sui 

generis)

Delgamuukv v. British Columbia(1997)

Aboriginal Title

”Ab” ... aboriginal

6 native

7 Aboriginal Title

(Land) (Territory)

                                                      
6 Longman Dictionary, Pearson Education Limited, 2006, "Aboriginal: relating to the people or 
animals that have existed in a place or country from the earliest times." 
7 Longman Dictionary, Pearson Education Limited, 2006, "Native: someone who lives in a place all 
the time or has lived there for a long time." 



23 
 



24 
 

8

9 10

                                                      
8 40

1892 43

( 97 217
) 600

400

 
9 2010
43

12 

18 

1858 



25 
 

( )

( )

99

40

…

3 2

1 5

769 770 89

949 )

                                                                                                                                                        

1860 
 

10

(
2 2 3 )  



26 
 

101 618

107 164

125

769 770

38 1 54 57 60

1

86

993

769



27 
 

54

60

50 142

○○

○○ 3

54

( 98 1028 )

41

14 11 65

2558 12 89 949 13 87

1738 14

                                                      
11 ( ) 216  
12 ( )

65 2558
13

( )

14

○



28 
 

97 510

14

2177

(72

5040 )

                                                                                                                                                        



29 
 

( )

99 484

17

779 ( ) 50

( )

56

88



30 
 

1.

71 5035

2. 779

29

99 7

29



31 
 

68

3.

( )

4.

100 57

20

944 2

50 96 4

96 2190



32 
 

120 123 20

( )

100 5

15 74

20

769 800 1

( ) 99 2 3

769 772 769

74

20

                                                      
15

 



33 
 

( )

99 1 5

13 2 3

( ) 769 772 769

7 48

( ) 800 1 769

800 1 769

100 23



34 
 

99 2 3

99 1 5

13 2 3

( )

( )

( )



35 
 

( )

15 7

10 11

12

16

57

17

757

18

                                                      
16

99 1 108  
17 47 95  
18



36 
 

 ( )

19

15 4

                                                                                                                                                        
2011 10 51-52  

19

2010 11  



37 
 

1987 

37 20

21

                                                      
20 37

 
21

99 1 101-107  



38 
 

1. 

(1)

( ) 8

9 17 1

42

15 1

18 1



39 
 

22

                                                      
22 / 2007 1

126-127  



40 
 

23

…

                                                      
23 / 2007 1

127  



41 
 

24

(2)

25

                                                      
24 / 2007
127-128  
25 / 2007 129  



42 
 

26

2. 19 23

94 2 5

35

20

27

3.

                                                      
26 / 2007 135  
27 -- 20 1

99  



43 
 

101 10 31

22 3

( )

( )



44 
 

( )

1. 

20

2008

20 1



45 
 

3 3

28

4 3

29

2. 

                                                      
28 3

 
29 -- 2011

391  



46 
 

(1) 

30

31

                                                      
30

2010 11  
31

296  



47 
 

(2) 

32

33

24

                                                      
32 3 3  
33 15  



48 
 

3.

1960

34

                                                      
34 -- 2011

342  



49 
 

( )

1. 

( )



50 
 

35

36

2011 37

Locke

Locke

--

38

Locke

39

40

                                                      
35 --

2010 11 63  
36 / 2007 283  
37 --

2010 11 69  
38 John Locke, Two Treatises of Government, Second Treatises (II), Peter Laslett ed., Cambridge: 
Cambridge University Press sections 27-28, 30, 32, 34, 41-43, 45, 48-49, 1988  
39 --

2010 11 71  
40 / 2007 284  



51 
 

41

2. 

1970

80

42

1980

                                                      
41 / 2007 285  
42 47 78

--
2010 11 79  



52 
 

43

160 164 159

44 45

1999 9 10

                                                      
43 -- 31 1
2005 7 119 --

2010 11 81  
44 --

2010 11 83 --
31 1 2005 7 119

29 3 347  
45

(
29 3 347 ) 



53 
 

2000

10

2002

12 10 19

46

12

47

                                                      
46 : 2000  
47

2008  



54 
 

( )

1. 

multiculturalism pluralism

individual

48

IrisM. Young politics of difference Charles 

Taylor politics of recognition

Taylor Young 

                                                      
48 1998 380 387-388 1998 487-489

100 7 18-22  



55 
 

Young 

cultural imperialism

Young 

49

group-differentiated

Taylor 

                                                      
49 1998 382-393

100 7 18-22  



56 
 

Taylor 

Taylor 

50

Taylor 

Taylor 

                                                      
50 Taylor,1993

100 7 18-22  



57 
 

51

Kymlicka 

Rawls 

Kymlicka 

20

societal culture

Kymlicka group-differentiated rights

self-government rights

                                                      
51 Taylor,1993

100 7 18-22  



58 
 

Polyethnic rights Special representation rights

Kymlicka internal restrictions

externalprotections

Kymlicka 

Kymlicka

Kymlicka 

James Tully 

Harold Berman 

7

Tully 



59 
 

52

53

2. 

l997 2005

( 3 30 ) ( 20 )

( 30 )

54

                                                      
52 Tully, 2001

100 7 18-22  
53 92 2 2003 4  
54 -- 2011



60 
 

23 30

55

2009

( )

2

27

56

                                                                                                                                                        
322-323  

55 47
97  

56 Article 27, International Covenant on Civil and Political Rights, G.A. res. 2200A(XXI), 21 U.N. 
GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force Mar. 23, 
1976. ''In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such 
minorities shall not be denied the right, in community with the other members of their group, to enjoy 
their own culture, to profess and practise their own religion, or to use their own language.'' 



61 
 

 ( )

1996 

12

57

1990 

58

1980

                                                      
57

100 7 53  
58

100 7 54  



62 
 

1.8 

26.5 

59

2005 

                                                      
59 2004 2010

100 7 54  



63 
 

26 2005 2008 

1.8 9

60

2005-2008 

61

                                                      
60 2010

100 7 54  
61

100 7 55  



64 
 

1986 

22

3.5 

62

50

63

                                                      
62

100 7 55  
63

99 1 54  



65 
 

 ( ) 64

(The tragedy of the Commons)

(Game Theory) (groupthink)

65

( )66

                                                      
64

99 19  
65 --

2010 11 64
Hardin

(Elinor 
Ostrom)

Ellickson

 
66

49  



66 
 

67

68

                                                      
67

2002 7 81  
68 --

2002  



67 
 

69

70 71

72

36283

                                                      
69 --

2003  
70  
71  
72 1996

111  



68 
 

73

 ( ) 74

(Common Law) (Prior Occupation)

(Aboriginal Customs)

(Nation 

Government) (Public Government) (Community 

Government)

75 1986

15

(Nunavut Land Claims Agreement)

1993 Nunavut

76

                                                      
73 1996

82  
74 Inuit 2012 2 139  
75 Inuit 2012 2 143  
76 2008

12 11-12  



69 
 

 ( )

77

19

( )

78

1993 (Te Ture Whenua Maori Act 1993, New Zealand)

17

(a) 

 (b) 

 (c) 

 (d) 

                                                      
77 92 5
93-94 2013 1 1

9
 

78 92 5
75  



70 
 

 (e) 

 (f) 

79(High Court)

( )

80

1993

(acknowledgement)

81

                                                      
79

 
80 92 5
82-83  
81 McHugh, P. G., Doctrinal Pathways in Canada and Australia--The Devil in the Detail of Maturing 
Jurisprudence, Aboriginal Title The Modern Jurisprudence of Tribal Land Rights, Oxford Scholarship 
Online, 2011, p.18. 



71 
 

82

83

                                                      
82 2010 55  
83 2010 58  



72 
 



73 
 

19 Johnson v. McIntosh 84 Marshall

85

(Discovery Doctorine) (Conquest Principle)

86

                                                      
84 Johnson v. McIntosh 21 US (8 Wheat) 543 (1823). 
85 McNeil, Judicial Treatment of Indigenous Land Rights in the Common Law World, Oxford Hart 
Publishing, 2009, pp. 8-9. 
86

100 10 20  



74 
 

(domestic dependent 

nations) 87

1955 Tee-Hit-Ton Indians v. United States

88

1992 Mabo v. Queensland [No. 2]

89

(The Doctorine of Continuity)

(1)

(2)

(3)

90 1993 (the 

Native Title Act 1993)

Mabo No. 2

                                                      
87 McNeil, Judicial Treatment of Indigenous Land Rights in the Common Law World, Oxford Hart 
Publishing, 2009, p. 10. 
88 Tee-Hit-Ton Indians v. United States 348 US 272(1955), n. 84, p. 279. 
89 Mabo v. Queensland [No. 2] 1992, n. 11, p. 217. 
90

100 10 107  



75 
 

91

(selective elimination)

92

Native Title

93

                                                      
91 Western Australia v. Ward (2002) 213 CLR 1, para. 382. 
92 McNeil, Judicial Treatment of Indigenous Land Rights in the Common Law World, Oxford Hart 
Publishing, 2009, p. 19. 
93

331-332
227

 



76 
 

(Common Law) (Prior Occupation)

(Aboriginal Customs)

94

95

                                                      
94 McNeil, Judicial Treatment of Indigenous Land Rights in the Common Law World, Oxford Hart 
Publishing, 2009, p. 10. 
95 7 1
2011 25-26  



77 
 

Patrick Macklem

Cultural Diversity Aboriginal Prior 

Occupancy Preservation of Minority Culture

96

1982 35 existing

1996 

                                                      
96 7 1
2011 25-26  



78 
 

97

3100

608 (band) 2370

98

                                                      
97 7 1
2011 29-30  
98 --

1 2 2011 63-64  



79 
 

1. R. v. Sparrow (1990)99

( )

61 1

1982 35 1

( )

61 1

( )

1984 5 26 Musqueam( ) Ronald 

Edward Sparrow 61 1 (Sec. 1 Art. 61, Fisheries 

Act) 25 (1 83 )

100

( )

                                                      
99 --

1 2 2011 74  
100

R. v. Sparrow [1990] 1 
S.C.R. 1075, p. 1083. 



80 
 

35 1 existing

101 1982

102

103

104

(subsistence purpose)

105

106

107

100

2. R. v. Van der Peet (1996) 

( )

                                                      
101 R. v. Sparrow [1990] 1 S.C.R. 1075, p. 1091. 
102 --

1 2 2011 77  
103 R. v. Sparrow [1990] 1 S.C.R. 1075, para. b, p. 1092. 
104 R. v. Sparrow [1990] 1 S.C.R. 1075, para. h, p. 1094. 
105 R. v. Sparrow [1990] 1 S.C.R. 1075, para. h, p. 1099. 
106 R. v. Sparrow [1990] 1 S.C.R. 1075, para. c, p. 1100. 
107 R. v. Sparrow [1990] 1 S.C.R. 1075, para. a, p. 1120. 



81 
 

108

( )

27 5 109

1982 35 110

( )

1987 9 11 10

27 5

( )

1. 1982

35 1

111

35 1

(purposive approach)

(1)

                                                      
108

100 10 280  
109 s. 27(5) of the British Columbia Fishery (General) Regulations, SOR/84-248, "No person shall sell, 
barter or offer to sell or barter any fish caught under the authority of an Indian food fish license." 

 
110 s. 35(1) the Constitution Act, 1982, "The existing aboriginal and treaty rights of the aboriginal 
peoples of Canada are hereby recognized and affirmed."

 
111 R v. Van der Peet [1996] 2S.C.R., p. 526, Rn. 1. 



82 
 

(2) (prior occupation)

112

35 1

Sparrow113

35 1

114

2. (integral to a distinctive culture test)

(1) 115(aboriginal perspective 

while at the same time taking into account the perspective of the common 

law)

(2) 116

(3)

117

( )

( )

                                                      
112 R v. Van der Peet [1996] 2S.C.R., p. 547-548, Rn. 43. 
113 1  
114 R v. Van der Peet [1996] 2S.C.R., p. 549, Rn. 46. 
115 --

1 2 2011 123  
116 R v. Van der Peet [1996] 2S.C.R., p. 551, Rn. 51. 
117 R v. Van der Peet [1996] 2S.C.R., p. 553, Rn. 55. 



83 
 

(

)

(4)

(prior to contact)118

119

(5)

(6)

(7)

(8) (distinctive) (distinct or 

unique)

(9)

                                                      
118 --

1 2 2011 124  
119 R v. Van der Peet [1996] 2S.C.R., p. 557, Rn. 65. 



84 
 

(10)

3. 

3. R. v. Adams(1996)120

( )

(

)

( )

4 1

1982 35

( )

Adams St.Regis

4 1

                                                      
120

100 10 288  



85 
 

( )

1. 

Van der Peet

121

2. 

Van der Peet

122

Van der Peet

123

                                                      
121 R v. Adams [1996] 3 S.C.R., p. 107-108, para. 3. 
122 R v. Adams [1996] 3 S.C.R., p. 117-118, para. 26. 
123 R v. Adams [1996] 3 S.C.R., p. 119, para. 30. 



86 
 

(1) ( Van der Peet

)

5 9

124

(2)

(prior to contact) Van der 

Peet

(at the point of contact)

(prior to contact) 125

Dr. 

Bruce Trigger Dr. Renald Parent

Trigger 1603 (Samuel de 

Champlain)

(the Iroquois) 126

Parent

(Laurentian Coalition)

                                                      
124 R v. Adams [1996] 3 S.C.R., p. 123, para. 36. 
125 R v. Adams [1996] 3 S.C.R., p. 128, para. 46. 
126 R v. Adams [1996] 3 S.C.R., p. 126, para. 41. 



87 
 

127

1603

(at the point of contact)

128

3. 

(Extinguishment) 1982

Sparrow

(clear and plain intention)

(1)

1845 (2)1888

129

(titlte 

to the lands)

(right to 

fish for food)

                                                      
127 R v. Adams [1996] 3 S.C.R., p. 127, para. 42. 
128 R v. Adams [1996] 3 S.C.R., p. 128, para. 45. 
129 R v. Adams [1996] 3 S.C.R., p. 129-130, para. 48. 



88 
 

4. R. v. Cote(1996)130

( )

(historical occupation) ZEC (

1100 ZEC)

1796

( )

5 4 1

( )

(Algonquin Indians)

(Maniwaki Reserve) (the Dessert River Band)

1984 7

ZEC

ZEC 5

4 1

131

( )

                                                      
130

100 10 297  
131 R v. Cote [1996] 3 R.C.S., p. 151, para. 6. 



89 
 

Sparrow

ZEC

132

ZEC

(treaty rights)

ZEC

133

Adams

Van der Peet

35 1

ZEC

134 35 1

1982

(existing aboriginal right)

                                                      
132 R v. Cote [1996] 3 R.C.S., p. 163, para. 31. 
133 R v. Cote [1996] 3 R.C.S., p. 165, para. 35. 
134 R v. Cote [1996] 3 R.C.S., p. 166-168, para. 38-41. 



90 
 

5. Delgamuukv v. British Columbia(1997) 

( )

35 1

( )

27 5

( )

27 5 135 (British Columbia Fishery General 

Regulations, SOR/84-248) 61 1 (the Fisheries Act, 

R.S.C., 1970)

( )

(Aboriginal Title)

(Aboriginal Rights)

(sui generis)

136

(1)
                                                      
135 S.27(5) No person shall sell, barter or offer to sell or barter any fish caught under the authority of an 
Indian food fish licence. 

 
136 Kent McNeil, Aboriginal Title and the Supreme Court: What's happening?, Hein Online -- 69 Sask. 
L. Rev. 2006., p. 285. See [1997] 3 S.C.R. 1010, 153 D.L.R. (4th) 193 [Delgamuukw] at para. 113.  



91 
 

(a)

137(Inalienability)

138(Source)

1763 (the Royal Proclamation)

(prior occupation)

(Physical fact of occupation)

(pre-existing)

139

140(Communally) (individual aboriginal person)

141

(b) 

142(exclusive use)

(special bond)

                                                      
137 Delgamuukw [1997] 3 S.C.R., p. 1081, para. 113. 
138 Delgamuukw [1997] 3 S.C.R., p. 1082, para. 114. 
139 Delgamuukw [1997] 3 S.C.R., p. 1088, para. 126. 
140 Delgamuukw [1997] 3 S.C.R., p. 1082-1083, para. 115. 
141 Kent McNeil, Aboriginal Title and the Supreme Court: What's happening?, Hein Online -- 69 Sask. 
L. Rev. 2006., p. 286. See [1997] 3 S.C.R. 1010, 153 D.L.R. (4th) 193 [Delgamuukw] at para. 115.  
142 Delgamuukw [1997] 3 S.C.R., p. 1083, para. 117. 



92 
 

143

(more than just a fungible 

commodity) (non-economic component)144

(2)1982 35 1

1982

145

Adams

35 1

146(site-specific rights)

(3)

(the occupation of land)

(the prior social organization and distinctive cultures of 

aboriginal peoples on that land)

                                                      
143 Delgamuukw [1997] 3 S.C.R., p. 1089, para. 128. 
144 Delgamuukw [1997] 3 S.C.R., p. 1090, para. 129. 
145 Delgamuukw [1997] 3 S.C.R., p. 1092, para. 134. 
146 Delgamuukw [1997] 3 S.C.R., p. 1095, para. 138. 



93 
 

(the degree of connection with the 

land)

(first contact)

147(the Crown asserted sovereignty over the land)

148

(a)

Van der Peet 149

(physical occupation)

150

(b) (pre-sovereignty)

151(a 

continuity between present and pre-sovereignty occupation)

(c) (exclusive occupation)
                                                      
147 Delgamuukw [1997] 3 S.C.R., p. 1097, para. 142. 
148 Delgamuukw [1997] 3 S.C.R., p. 1095, para. 140. 
149 Delgamuukw [1997] 3 S.C.R., p. 1100, para. 148. 
150 Delgamuukw [1997] 3 S.C.R., p. 1101, para. 149. 
151 Delgamuukw [1997] 3 S.C.R., p. 1102, para. 151. 



94 
 

McNeil

(the intention and capacity to 

retain exclusive control)

(permission)

(trespass)

152

(treaties between the aboriginal 

nations)153

(negotiation) (litigation)

35 1

154

6. R v. Marshall Bernard(2005)

( )

(Nova Scotia) (New Brunswick)

(the Mi'kmaq)

                                                      
152 Delgamuukw [1997] 3 S.C.R., p. 1104-1105, para. 156. 
153 Delgamuukw [1997] 3 S.C.R., p. 1105, para. 157. 
154 Delgamuukw [1997] 3 S.C.R., p. 1105, para. 186. 



95 
 

( )

29 (the Crown Lands Act, R.S.N.S. 1989.)

67 1 c (the Crown Lands and Forests Act, S.N.B. 

1980.)

( )

Marshall 1998 1999 Marshall

34

29 Bernard

23

155

( )

(Aboriginal Treaty Rights)

1760 1761

(Peace and Freindship Treaties)

(the Truck House Clause)

250

(

)

156...... Marshall 1157

                                                      
155 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 229, para. 2-3. 
156 "And I do further engage that we will not traffick, barter or exchange any commodities in any 



96 
 

Marshall 1

(Donald Marshall Jr.)

158

159(to engage in traditional trade activities so as to obtain a moderate 

livlihood from the land and sea.)

Marshall 2160

( ) (to 

harvest and sell) 161(the type of things 

traditionally gathered by the Mikmaq in a 1760 aboriginal lifestyle)

Marshall 1 Marshall 2 1760-1761

162

( to harvest)
                                                                                                                                                        
manner but with such persons or the managers of such truck houses as shall be appointed or established 
by his majesty's governor......" 
157 R v. Marshall [1999] 3 S.C.R. 456. 
158 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 231, para. 8. 
159 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 232, para. 10. 
160 R v. Marshall [1999] 3 S.C.R. 533. 
161 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 236, para. 24. 
162 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 232, para. 11. 



97 
 

( to trade) 163

( )

......

(to harvest) (to gather)

164

165

(1) 

1760

(2) 

1760

166(the logical evolution of traditional 

Mikmaq trading activity protected by the treaties of 1760-61)

( )

Marshall/Bernard(2005)

                                                      
163 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 19. 
164 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 20. 
165 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 27-29. 
166 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 35. 



98 
 

McLachlin

167

168

Lamer Delgamuukv

169

170

(Aboriginal Title)

(Common Law Aboriginal Title)

(Modern Right) (Translate)
                                                      
167 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, 
p.296.See: [2005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] para.45. 
168 [2005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] para.48. 
169 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.297. 
170 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.305. 



99 
 

171

(faithfully and 

obejectively)

(absolute congruity)

(core idea) 172

173

( )

(exclusive possession)

(physical occupation) 174 ( ) (continuity)

(connection with the pre-sovereignty group)

(connection with the land must 

be shown to have been of a central significance to their distinctive 

culture)175

(proof of sufficiently, 

regularly and exclusive use)176 177

                                                      
171 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 48. 
172 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 50. 
173 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 54. 
174 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 58. 
175 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 67. 
176 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 72. 
177 R v. Marshall; R v. Bernard [2005] 2 S.C.R., p. 235, para. 75. 



100 
 

178

179 (Aboriginal Legal System) Lamer Delgamuukv

180

Lamer Delgamuukv

181

182

                                                      
178 [2005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] paras.53-54. 
179 Nigel Bankes, Marshall And Bernard: Ignoring The Relevance of Customary Property Laws, 
HeinOnline -- 55 U.N.B.L.J. 120 2006. 
180 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.298. 
181 [2005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] paras.64. 
182 [2005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] paras.65. 



101 
 

183 (Proprietary Approach)

(

) 184

185

LeBel

McLachlin

LeBel McLachlin

186

187

LeBel McLachlin

                                                      
183 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.302.

(Territorial Approach)
 

184 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.300. 
185 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.302. 
186 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.303. 
187 [2005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] paras.127-128, 130. 



102 
 

LeBel

188 McNeil

Lamer Delgamuukv McLachlin

Delgamuukv

189

1990 Sparrow

(exsiting) (the integral part to the 

distinctive culture)

Van der Peet

1997 Delgamuukv

                                                      
188 [2005] 2 S.C.R. 220, D.L.R. (4th) 1, 2005 SCC 43 [Marshall/Bernard] para.141. 
189 McNeil, Aboriginal Title and the Supreme Court: What’s Happening?, Hein Online, 2006, p.308. 



103 
 

--Lamer 2005

McLachlin Lamer

190

                                                      
190 McNeil, Aboriginal Title and the Supreme Court: What's happening?, Hein Online -- 69 Sask. L. 
Rev. 2006. 



104 
 

—

(The Act of State)

(The Recognition Doctorine)

(Pre-exsiting Rights to the Property)

191

—

(The 

Doctrine of Continuity) 192

                                                      
191 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 162. 
192 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 171. 



105 
 

193

—

(Translation)

194

                                                      
193 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 192. 
194 McHugh, P. G., Doctrinal Pathways in Canada and Australia--The Devil in the Detail of Maturing 
Jurisprudence, Aboriginal Title The Modern Jurisprudence of Tribal Land Rights, Oxford Scholarship 
Online, 2011, p.13. 



106 
 

( ) 195

Kent McNeil

15 16

(Procedrual Advantage)

196

(the Title Goes with 

Possession) (Presumetive Title)

(Title by Limitation)

(Title by being Wrongfully Dispossessed)

                                                      
195 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 174. 
196 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 106. 



107 
 

197

(the Action 

of Ejectment)

198

199

200

201

                                                      
197 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 82. 
198 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 77. 
199 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 110. 
200 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 115-116. 
201 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 120. 



108 
 

202

203

( ) (The Doctrine of Tenure)

1. (Sufficiency of Indigenous Land 

                                                      
202 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 159-160. 
203 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 160. 



109 
 

Use)204

(Perambulation)

205

206

207

(Hunt-Gathering)

(in actual use)

208

                                                      
204 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 197. 
205 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 200. 
206 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 201. 
207 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 201. 
208 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 203-204. 



110 
 

2. ( )

McNeil (The Doctrine of 

Common Law Aboriginal Title)209

3.

210

211

212

(fee simple estate)

(In alieability)

                                                      
209 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 205-206. 
210 Holdsworth, ‘Status of British Subjects and Aliens’, 3RHD 175, pp.200-208. 
211 Jennings, Francis. The Invasion of America: Indians, Colonialism, and the Cant of Conquest. 
Chapel Hill, NC: University of North Carolina Press, 1975, p.434-440, p.535-563. Also, Juricek, John 
Thomas. ‘English Claims in North America to 1660: A study in Legal Constitutional History’. Ph.D. 
Dissertation, University of Chicago, 1970, p.440-444, p.452-455. 
212 See: McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 210, Note 61.  



111 
 

213

(Aboriginal Right)

(Aboriginal Title) 214

( )

( )

1.

                                                      
213 McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989, p. 227. 
214 McNeil, "Aboriginal Title And Aboriginal Rights: 
What’s The Connection?", HeinOnline -- 36 Alta. L. Rev. 117 1997-1998, p. 120. 



112 
 

215

Van der Peet

( ) ( )

216

2.

Van der Peet

(prior to contact)

(at the point of 

contact)

(prior to contact)

                                                      
215 McNeil, "Aboriginal Title And Aboriginal Rights: 
What’s The Connection?", HeinOnline -- 36 Alta. L. Rev. 117 1997-1998, p. 121. 
216 McNeil, "Aboriginal Title And Aboriginal Rights: 
What’s The Connection?", HeinOnline -- 36 Alta. L. Rev. 117 1997-1998, p. 124. 



113 
 

217

(Sui Generis)

Delgamuukv

(fee simple estate)

( ) (Source)

Lamer

Lamer

218

                                                      
217 McNeil, "Aboriginal Title And Aboriginal Rights: 
What’s The Connection?", HeinOnline -- 36 Alta. L. Rev. 117 1997-1998, p. 131. 
218 McNeil, Aboriginal Title and the Supreme Court: What's happening?, Hein Online -- 69 Sask. L. 
Rev. 2006., p. 287. See [1997] 3 S.C.R. 1010, 153 D.L.R. (4th) 193 [Delgamuukw] at para. 114.  



114 
 

219

( ) (Inalienability)

1.

2. (exclusive use)

3. (special bond)

4. (more than just a fungible commodity)

5. (non-economic component) 

( ) (Communally, Communal Nature, Collective Right)

Williamson Campbell v. 

British Columbia 

220 Delgamuukv 221

222

                                                      
219 McNeil, Judicial Treatment of Indigenous Land Rights in the Common Law World, Oxford Hart 
Publishing, 2009, p. 6. 
220 (2000), 189 D.L.R. (4th) 333, 2000 BCSC 1123 at paras. 134-138 [Campbell]. 
221 Delgamuukw [1997] 3 S.C.R., para. 115. 
222 McNeil, ‘Judicial Approaches to Self Government since Calder: Searching for Doctorine Coherence’ 
in H Foster, H Raven and J Webber(eds), Let Right Be Done: Aboriginal Title, the Calder Case, and the 
Future of Indigenous Rights(UBC Press, 2007), p.129. 



115 
 

(Jurisdictional Dimensions)223

                                                      
223 McNeil, Judicial Treatment of Indigenous Land Rights in the Common Law World, Oxford Hart 
Publishing, 2009, p. 15. 



116 
 

757 (numerus clauses der 

Sachenrechte)

( )

1. (

Typenzwang) 2. (

Typenfixierung)224

225

757

226

98 757

                                                      
224 2010 45  
225 ( ) 99 9 50  
226 2010 43 ( ) 99 9

47
 



117 
 

227

228

229

                                                      
227 ( ) 99 9 51 54 6

 
228 Westermann, Sachenrecht, 7.Aufl., Heidelberg 1998, S.3. 
229 Vieweg/Werner, Sachenrecht, 5.Aufl., München 2011,§ 1 Rn.5. 



118 
 

98 1 23 757

30 2040

230

757

185

231 232

233

                                                      
230 99 2 23 99 1

231 2003 6 16-17  
232 2008 5 15 25  
233 1983 4 7



119 
 

30 2040

234

1.

98 1175

                                                                                                                                                        
198-199  

234

102 4 19  



120 
 

2.

98 478



121 
 

( )

3.

88 319



122 
 

235

4. ( )

85 2798

○○ ○

                                                      
235 87 2

 



123 
 

○○ ○ ○

… …



124 
 

1. ?

86 97 …

…

…

…



125 
 

( )

2. ?

?

757 93 33



126 
 

( )



127 
 

765



128 
 

95 94

236

                                                      
236 757 100 1275

 



129 
 

757

237

185 238

239

                                                      
237 ( ) 2010 9 5 52  
238 185

2009 9  
239 2010 44  



130 
 

240

1960

(

838-1 425-1

)241

242

, 243

(

) 244 2000

                                                      
240 2011 2 20-21  
241 6 2007 1

66 ( ) 2010 9 5 57 12
2009 9

3  
242 28 6
2010 6 169-170  
243 28 6 2010

6 174  
244 28 6 2010

6 172  



131 
 

245

(Erbbaurecht; 

Superficies) 279 ( 832 )

246

(Nutzungsrechte)247

305 248 366 249

                                                      
245 28 6 2010

6 174  
246 279 ”A superficiary is entitled to use the land of another 
person for the purpose of owning buildings, other structures or trees thereon ” 
247 ((Erbbaurecht) (Grunddienstbarkeit)
(dingliches Mietrecht) 303 (

)
( )

( )

( Chongko Choi, Law and Custom in 2006, 47 2 , p.220-252, 
244)

( Korea Legislation Research 
Institute(Hrsg.), Einführung in das koreanische Recht, Heidelberg 2010, S.93-94

2005 12 110-118 ) 
248 305 ( )

( ) ((1)In a 
case where land with a building thereon belongs to one and the same person, and chonsegwon is 
created on the building, the limited successor in title of the land ownership, is deemed to have created 



132 
 

(gesetzliche Erbbaurecht)

(dingliches Mietrecht)

250

305 366

(gewohnheitsrechtliche Erbbaurecht) 251

252

185

                                                                                                                                                        
legal superficies for the settler of chonsegwon: Provided, That on application of the party to contract of 
chonsegwon, the rent thereon shall be determined by the court.(2)In the case of the preceding paragraph, 
the owner of the land shall not rent the land to another person, nor have any other superficies or 
chonsegwon created on it.) 
249 366

(Where the land and the 
building on it belong to different persons by reason of the auction sale of mortgaged property, the 
owner of the land is deemed to have created a superficies for the owner of the building: Provided, That 
in such case the rent shall be determined by the court on the application of the party concerned.) 
250 Korea Legislation Research Institute(Hrsg.), Einführung in das koreanische Recht, Heidelberg 2010, 
S.92-93.  
251 Korea Legislation Research Institute(Hrsg.), Einführung in das koreanische Recht, Heidelberg 2010, 
S.93. 
252 Korea Legislation Research Institute(Hrsg.), Einführung in das koreanische Recht, Heidelberg 2010, 
S.93 22 1960 9 22 (OGH vom 29. September 1960/ 4292
Minsang 944).  



133 
 

91 7 17

14

( )

( )

( )

253

                                                      
253 



134 
 

148

78

62 12 71

93 1

                                                                                                                                                        



135 
 

876

838 1 366

924 2

305

425 1



136 
 

101 1615

○○ ○○ ○

○ ○



137 
 



138 
 

757

1. 2. 3.

254

1. 2. 255

1 2

+

+

                                                      
254 2010
45 1.

2.  
255

( ) 2004 8
3 63  



139 
 

256

(längere und gleichmässige Übung, 

inveterata consuetudo)

17 613

24 1432 257

                                                      
256 Enneccerus-Nipperdey, AT, 1959, Bd. I., § 38 I S.261 :“Gewohnheitsrecht ist das 
ungesetzte, durch einen allgemeinen normalerweise durch Übung manifestierten Rechtsgeltungswillen 
der Gemeinschaft erzeugte Recht.“.— --

20120317 4  
257 ── 1992 6 13

61  



140 
 

258

1.

259

(Übungstheorie)

( )

( )

(Überzeugungstheorie)

                                                      
258 Max Rümelin,  Die bindende Kraft des Gewohnheitsrechts und ihre Begründung, Tübingen 
1929, S.6f. Oskar Bülow --

-- 20120317
2  

259 --
20120317 2-3  



141 
 

(Rechtsüberzeugung)

... 260

(Wille einer 

Gemeinschaft)

(erklärter Gemeinwille)( Karl 

Binding ) (Wille der Gemeinschaft)( Eduard 

Hölder ) 261

2.

(1)

(Inflationsrechtsprechung)

                                                      
260 H.-P. Haferkamp(Hrsg), Usus modernus pandectarum: Römisches Recht, Deutsches Recht 
und Naturrecht in der Frühen Neuzeit ; Klaus Luig zum 70. Geburtstag ,Köln 2007,S.221. 
261 --
20120317 4  



142 
 

(Richterrechtstheorie) 262

Helmut Coing

263

264

(2)

(

Gestattungstheorie)

( )

                                                      
262 H.-P. Haferkamp(Hrsg), Usus modernus pandectarum: Römisches Recht, Deutsches Recht und 
Naturrecht in der Frühen Neuzeit ; Klaus Luig zum 70. Geburtstag, Köln 2007, S.240. 
263 Staudinger-Coing, Einl. zum BGB, 1995, Rn.242.— 1

39 2 2010 6 279  
264 1 39

2 2010 6 275  



143 
 

1911 Hans Kelsen

265 1914

Paul Oertmann

(als Gewohnheitsrechtssätze 

anerkennen) 266

( )

267

268

Bernd Rüthers

                                                      
265 Hans Kelsen, Hauptprobleme der Staatsrechtslehre, 1911, unveränderter Nachdruck, Tübingen 1923, 
S.102. -- --

20120317 6  
266 P. Oertmann, Rechtsordnung und Verkehrssitte, insbesondere nach Bürgerlichem Recht, Leipzig 
1914, S.10. – --

20120317 6  
267 H.-P. Haferkamp(Hrsg), Usus modernus pandectarum: Römisches Recht, Deutsches Recht und 
Naturrecht in der Frühen Neuzeit ; Klaus Luig zum 70. Geburtstag, Köln 2007, S.241. 
268 Larenz 1996 258  



144 
 

269

270

271

                                                      
269 Rüthers, Rechtstheorie, 2005, Rn.233. — 1

39 2 2010 6 277  
270 Larenz 1996 258  
271

1887 2

1999
202-204  



145 
 



146 
 

272

425

—

30

98 151

40

                                                      
272 2010 3

24  



147 
 



148 
 

273

274

275

                                                      
273

98%

? 1 4 182
 

274

2011 10 49  
275 2003 6 16-17  



149 
 

( )

(Truku) 93 1 14

12

14

17

(lutut)

276

( )

(gaya)

                                                      
276 -- 2011 12

195  



150 
 

gaya

gaya

gaya

utux( )

gaya 277

gaya

17 1966 300

( )

1. 

utux

                                                      
277 -- 2011 12

198-199  



151 
 

2. 



152 
 

98

1.

2.

3.

1.



153 
 

2.

3.

278

98 151

40

                                                      
278

98%

? 1 4 182
 



154 
 

98 7210



155 
 

( )

1. John Locke, Two Treatises of Government, Second Treatises (II), Peter 
Laslett ed., Cambridge: Cambridge University Press sections 27-28, 30, 32, 
34, 41-43, 45, 48-49, 1988

2. Kent McNeil, Aboriginal Title and the Supreme Court: What's happening?, 
Hein Online -- 69 Sask. L. Rev. 2006. 

3. Korea Legislation Research Institute(Hrsg.), Einführung in das 
koreanische Recht, Heidelberg 2010 

4. McHugh, P. G., Aboriginal Societies and the Common Law--A History of 
Sovereignty, Status, and Self-Determination, Oxford University Press, 2004. 

5. McHugh, P. G., Aboriginal Title The Modern Jurisprudence of Tribal 
Land Rights, Oxford Scholarship Online, 2011.

6. McNeil, "Aboriginal Title And Aboriginal Rights: 
What’s The Connection?", HeinOnline -- 36 Alta. L. Rev. 117 1997-1998 

7. McNeil, Common Law Aboriginal Title, Claredon Press Oxford, 1989. 

8. Vieweg/Werner, Sachenrecht, 5.Aufl., München 2011. 

9. Westermann, Sachenrecht, 7.Aufl., Heidelberg 1998. 

 ( ) ( )

1.

(1) Karl Larenz 1996

(2) 2009 9

(3) 2010 6



156 
 

(4) 2011 2

(5) 2008 5 15
25

(6) ( ) 2010 9 5

2.

(1)
1983 4 7 198-199

(2)
92 2 2003 4

(3)
86 8

(4) --
2010 11

(5) --
31 1 2005 7

(6)
29 3

(7) : 2000

(8)
47

(9)
47

(10)
47

(11) --
2010 11



157 
 

(12)

(13) — 20 1

(14) --
20120317

1-11

(15) 1
39 2 2010 6

(16)
2010 3 17-58

(17) ?
1 4

(18)
2010

11

(19)
28 6 2010 6 169-176

(20) 2005
12 110-118

(21) --
2012 2 1

(22)
18

(23)
47

(24) 31 1
2005



158 
 

(25)

(26)

(27)
100 10

(28)
40 2011

(29)
7 1 2011

(30)
2011 10

(31) 2003 6
16-17

(32) 6
2007 1 66

(33)
2010 11

(34)
2010 11

3.

(1)
2010

(2) --
2002



159 
 

(3) --
1999

(4)
1996

(5) /
2007 1

(6)
2001

(7) --
2011

(8)
2008

(9)
100 7

(10) --
2003

(11)
99 1


