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Abstract

Watching online or Television shows, listening to radio, participating in various
concerts and music festivals are activities that everyone will definitely experience
during their lifetime. As a matter of fact, these activities are divided into different
kinds of works - drama, music, dance, etc. Behind the scenes, there are various groups
of people devoting their time, financial resources and creativities into all the
productions and programs with content, process, artistic design, casting, lines and
dialogue, lighting and sound design, and more detailed planning, to form a sufficient
content that enables the audience and participants to recognize. In recent years, as the
entertainment industry continues to prosper, the value of internationally cooperative
programs or events continue to increase. The well-developed “Program Format”,
known in the market in Europe and the United States, has become a popular target for
authorization trade. From “The Voice of Holland” by Talpa from the Netherlands
versus “Sing! China” by Zhejiang Satellite TV in China; “TAKE ME OUT" by
Fremantle Media from the United Kingdom to “The Prince's Date” by Taiwan
Television Enterprise, Ltd.; “Ultra Music Festival™ by Ultra Enterprises. Inc. from the
United States to "Ultra Taiwan" by Taiwan Spunite Productions; "Foam Party" by
Taiwan Odin Integrated Marketing Communication Co., Ltd. to "Xiamen Foam Party"
by Xiamen Broadcasting Group and Tianshi Culture Media Co., Ltd. in Xiamen,
China. All of these are the successful demonstrations of the trading of Program
Format.

However, given the fact that the expression of ideas and concepts can be easily
transmitted through different means in this era of rapid information flow, can the

“Program Format”  be regarded as the so-called “creation™ in the copyright law,
according to the legal principle of intellectual property rights? Or would it be

identified as a creation or concept? If the pioneer productions are copied and imitated
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by the latecomers, can they constitute a violation of copyright? Or can it be
considered an unfair competition? After the pioneers have invested a lot of money,
creativity, time and resources and partners, how will it be possible to prevent
malicious competition and plagiarism within the industry? Is it also a means of
protection to identify Program Format as trade secrets? This study is focusing on
copyright law, business secret law and fair trade law to investigate the relationship
between Program Format and law. Then, whether program format can be protected by
copyright law is discussed.

Due to the wide scope of the Program Format, there is currently no clear
definition, and it is difficult to be certain in the current law, thus the application in
intellectual property law is vague. On the basis of various studies of thesis and
judgments, despite the emerging cases for imitation of programs domestically and
internationally in recent years, this study is focusing on the judgements of Program
Format among key countries across the world in various studies both domestically and
internationally. Under the concept of idea-expression dichotomy, we have investigated
further wether it can be recognized as idea or expression.

Practically, Program Format has become the developmental focus of
entertainment industry. It is increasingly hot not just in international trading market
but also growing its scale annually. This study believes that after Program Format has
experienced many creative ideas and implementation on planning content, core
concept, programs, game rules, lines and slogans, art designs, atmosphere creation,
visual image, etc., with a compact series of careful arrangements, to form a
recognizable and repeatable production. Therefore, this study showed "Program
Format" has sufficient external expression and originality. It should not be viewed as
merely an idea but should be considered an expression, a "creation™ supposedly

protected by copyright law. However, due to, the lack of insufficient legal protection,
vi
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it is suggested that we shall be able to add additional "Format rights™ as the basis for

legal protection of future program.

Keywords: Copyright, Intellectual Property Rights, Program Format, Creation,
Plagiarism, Confidentiality Obligations, Unfair Competition, Television shows,

Music festivals, Entertainment, Format right.
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£ 4 (concept) ~ & B (principle) =% 3 (discovery) » fe % & J2H A% ¥ (v ¢

r ¥ it (described ) ~ f2§# (explained) ~ 3P (illustrated ) & E iten= 3\ g

5 ks KA EARADIEERE 7}1:}1*’/2 EHpa) > 2005 # % 34 > 55

TR A FiEEES ALY 0 P L E iy 158 > 1996 & 87 » F 24-25-

BEBE AR ITLELAE S A2 ’L??W EfE ISP iE* -1 i}i%é‘r*’?ﬁﬁé#ﬁ.i )

HhFrr EgiR 2017 # 578 - F 148

79 Baker v. Selden, 101 U.S. 99 at 103 (1880).

0 4R ’mﬁifii’;\/rb"’%qf‘?iﬁﬁ’ IF-E R RS B2 pne s B A
EHAET “TAHL % 20158 7" » | 67-68 -
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. (embodied) | 8> R - A BRI LA RN E T A G MO EH
# ¥ %_ (Trade Related Aspect of Intellectual Property Rights , including Trade in

Counterfeit Goods ) % 9 i % 278522 v # 4r& B & 8 2% (World Intellectual

=

Property Organization) % iT4g;z % 2 i£% -
Foa PR EATEILE

FPRNTARABTLERILLE SR ER P RHEAH LKL L R

PG B BRI TR B A A e N Fde kT B

gk

PR LA R F A TR B R T R e v R
AL A Ens LR R LR f TIERL LS BB ER
TEPERNFE AT EFRFIEHTPRNZ T A BRL B o)t 2 A URER
i - B % RES P RN FEL R ILES Lo 27 F oo
j@%?B*aéﬁﬁuﬂ¢¢kﬁ%ﬁﬁfﬁ@%@ﬁ%ﬁgmiﬁé?
itz SgmE FEF IR EE L G2 R '»‘E?f%%?/»\%'l’\f:%@ﬁ%ﬁ?wm“%ﬁ%
ROFELAERERBENATUEGLE 27 22 PEATLEAE R * IR
IR TR ’Eﬁﬁ—%i’-a‘”?’?%ﬁiéii?é Pepfpls s Flm ¥ TR B R
AP 4t & & kA (the merger doctrine of idea and expression) ; 2 T2 & 3

. i H . x T G| ok YEALRBRELELEES A X T RE
B BBl (senseafaire) ;, RFp|¢hFmTd g iig s 3 £ P g

dUFI R AR R BT b S

81 Title 17 U.S.C. 8102(b) provides : ' In no case does copyright protection for an original work of
authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or
discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such
work. |

8 TRIPs Agreement,Art.9(2) : " Copyright protection shall extend to expressions and not to ideas,
procedures,methods of operation or mathematical concepts as such. |

8 WIPO Copyright Treaty Art.2 : " Copyright protection extends to expressions and not to ideas,
procedures, methods of operation or mathematical concepts as such.

8 Fia B o W48l F 69-70 ¢
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s
|

&
N EFFAPR FE P TRBOEFRESA TR AR EY VBV L7

B FREFrERT 2L &ET > P L 28R ET 1908 > 2011 &#32 » | 54
8 Schwarz v. Universal Pictures Co., 85 F. Supp. 270 (S.D. Cal. 1945).
& T RRATEMAR K100 57 27 47 5 10000038740 I S T PR A

MR ANIE IF”erxéimﬁ CARR o BlAE s A SEIFZ A REZFRE T A
ZerERE S BRA R TAES N 3 AR E %;&tﬂ\ Eo TP A @ﬁﬁﬁv“%ﬂﬂﬂ L
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THEP RN JZRAPLIFRT  REIFPRATILE - BA LI EEE o
W ia P AR R AP PRSP RS 2 T WA
ZIRBAGUR A B A A 2R T 00 prx 5us i FiTndtes LR

fru et ehpit o Fhhr 2 A d o R L RN A R IRAHE AR F LT G

itz REP TERBRTILEEAEFT SRR RS FEAAPTZI05
FRPME AR 20 R IR B2 RF 5 FP A i EZET TN o

TR F TR RET A - P ERAFIRSAFFRETLG R T
PRIPEREE P RS REIL S X R R EE PR e 25 p e R AT
2 h G SR FRE P AR L AT F s A ARERREE P RN G
LB LHRS L PHER T AEHE PR DF TP R e 5

PR AF il 2 S 2B R g e 2 AP I >3 TG R

28 PRI ITFHRIEL L E
Ra o HFPRMNEF AT AR FEI LT REY L2 G A deniTRen Q

B FTEPEN LT TARRT LA ARGRELEP RS LT T AR
BB BT E S a BREAL S vE- §R 22 RN TEMARGRS Y 22
"R Z AR RO 2T AT RAI ERGOF LR ED T
¢ k& ™ (Opportunity Knocks) ifl 3.« & jF & 4% = @ (Broadcasting Corporation
of New Zealand, #§ # BCNZ) & 534 m 1l &4k - W\ aled £ A7H%

Z #1{8 > R £]iT A Hughie Green #E# o » o d W2 2 RFE v 0

83 % BB % 48,21 56 o
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B pe S B R A LS P RN B R LR RIR N B e A R
2F RN AR Bl PR AR 8 5t 1990 # chiE M A 4572 % (British
Broadcasting Bill ) 2 & % ¢ #& %337 4<% 4 | (Rights in Formats) > # i -
BEFGRP TS ABEE 2D 3002 FPR TP FELP i 2 g5 F
TEER oM EE S

hod &P R I AR - SE P AN - B 8 - Bl

HRE 0 TRV Ak );t - ﬁﬁﬂﬁﬁ_}\mﬁmf‘%‘,‘érﬁ;’i’ X P E T E R e

G PORN g A A F IR FE S A P GRS E SRR ER TS
FELGGE P AR T P RN RSP EEL S R e R I -

PRERAMEMMAERS S50 €5 L8 LFBFnp LBHIFT AF 4 R o0
FPap R B BiER &P RS mf#akquiw 22 5 iEgE? i
fof & BHEfoh & @ Tt RHIR A &p RS i S & 2] 2Bk
G FHEAR A E MGRERAY > B oSt A d A A e AL
ﬁ thxugdﬁ%o@{ﬁ@ﬁ—gﬂwim’%%ﬁﬁﬁQﬁ%ﬁ#ﬁ
G5 AMERE A W A T - AR GERL R Y RITD
2 F o MR E L B e VL M E e BT L L B g B eE- &

Wed P AMERARBRKASME G whd - I EREEEa P2 AT

PR TR R - P A A on A Bk SIS & E hdp 4R o
FltF - @ p RIS EE RN T A S RS RA AR

8 Green v. Broadcasting Corporation of New Zealand [1988] 2 NZLR 490; Green v. Broadcasting
Corporation of New Zealand [1989] R.P.C. 469; Green v. Broadcasting Corporation of New Zealand
[1989] 2 All ER 1056.

9 521 PARL. DEB., H.L. (5th ser.) (1990) 1710 (U.K.).

91 Michael Tappin, Laddie, Prescott and Vitoria: The Modern Law of Copyright Fifth edition,P109
(2000).
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el R BT PR RS PR B (P AR Ry e TS

BAPEF )T URBEE REAFSD NG LS PRI EARTT R
AF &P RS B F R EEgn T & p g, (Program Bible & B 2} 54 3
EDR T - oL A S SNSRI AR B eI - -
FH R 230 R R g RN EFRBEARFRITL R FE DR B RS

B e RER U R MR EHELBRE T E R R L RPE R

ZFER RSP RENZEFREZRATY ST EY T 2010 & % 18 > F 1200
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NEE-F AfETIE 0 5 p 1999 # o B £ HIBBCHE LI o A2 RN
1 i (Format Factory) @ ik EJE{E B Jc 5 » 2006 & 2 & p iRV endl 8 4zi65 = +

IFEEB - A 4 RGP LD }%ﬁm‘g{n 30% > FH ~ £ Wi
s &p die gl HRY e 195 8 p RN R dE s ¢ (FRAPA) 2004 & ¢h
FLP 2RFPRIAER B GRBI B FFEALL A FPRNEE
FREEEARY O 2 ERAZAEY P ER M VT UEERTARS P S
FLreRTsfcFTLA ¢ (- BroRt ) a2 o7 TR E 0 ok 0 3%
FE I TERNC WO RFETRE P RN S AR 45% 3 (1]
Pt )0 R A9% i FE(dEE P LA E B) ) FRERT T HL 2R

g 20%¢07 H Rl PEE) o PhiEE B E S FRAE E PR L A0

2 E RSP RN T20%F] 50% o EER < 0L e Pkl ¥R E R R e

FEPRTFo 2 - B RAESOE P RN R B TR AL PR B F (Yo soy
Betty, lafea) 32 L 2 W~ & B 7 MA@ 7 I~ B8 L & ~ 5/ LR ~
7 EREHY S i]*» B #1 S20 Songkran Music Festival § % p & ~ 4 4% % 3
RAFZFR RO Fo @ & P w0 i ¢ (FRAPA) £2009 &4 % 1 —
Bei TSP RN SR J | IR > 4R 7 & 2006 7] 2008 # 7 » &
P A5 BRORTARE PR RH At A4 e JEIREFV R W

Jer e 5 e i 93 R~ 0 v 2002-2004 & 3 4e 1 45% o %

9 Emiko Terazono, Format Trade is Reality for TV Broadcasting, Financial Times , April 13,22
2005).

55 za)il FRAPA F = % b https://www.frapa.org/about/history/ ({8 k> 2019 & 7 % 9 H )

% Rights of Passage - British Television in the Global Market(White Paper),(2005) » London.#& 31 p
Martin Kretschmer & Sukhpreet Singh, Exploiting Idols,
http://tvformats.bournemouth.ac.uk/Downloads/Exploiting_Idols.pdf (& {3+ k* 2019 # 7 2 9 p )
97 % 8. 4 % #7744 http://news.sina.com/sinacn/505-000-103-107/2008-09-16/1928596125.html ( &
(63 REAY 20192 77 9H)

% 4.8 S20 Festival F = % =t http://www.s2ofestival.com/ (& {835k 2019 # 7 » 9 p )

% £ 8 FRAPA § = 4k

https://www.frapa.org/wp-content/uploads/2010/12/extract_frapa_report 2009.pdf ( & 74 3* B 2019 #
779p)
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