SR R PIN P oy E Y-
L

Graduate Institute of National Development

College of Social Sciences

National Taiwan University

Master Thesis

L i

g FIRES ER A RN KNS &
MR 2Rn ¢ g g

The Role of CJEU in Institutional Litigation of Common

Foreign and Security Policy

55 J% 15

Chen-lun Chang

3}};] %‘?F}A 'gf T 4
Advisor: David WF Huang, Ph.D
PER R 108 & 77

July 2019

doi:10.6342/NTU201903555



>3
Y

FACHARMEERAT AHFANCA R eAHANER L IAT R

TR B RAT Y Gt B B R R el 0 p A - g )

B P T BRI T R TIRF A R E DA A H SRR AP

Bt BRI T EA éﬁ@i,%ﬁﬁ%%ﬁ£ 2 RWMA AT R
GATREF L TR - BApd AR R W B o RS A BT T R4k ch

S K RMIEEE  FhE A LAk h R AR R
BEar @i ApeaFTihi Raidhe aop 37 L SRoHIIMT L)
A KB BT IS SRPE B ST i R B AR A B A PN A 2 B 4B R

G N FERp R ATE N R EAL AT L o

?@f“ﬁﬂiﬁ°iﬁ- % (XHLHH Sz BRO £ % <iﬁﬁ ) i ow

oA dRTT ARG RITT e o AR P de g R LiphR L £ &0

A REPE G FESRGAE 2B R A PR R R
BET P ATt Y R MG L AN LR § iR~

ShPE G ARE

doi:10.6342/NTU201903555



* &

A R R B ER 2R R UGS 2 25k $1 9 o 2
RAFwE 2w P BHEFR gy 220 R7 > THFEABE ARk ko
LEE IR EAR AL A AR ehE § o A v F LR R R b
Er 2 BT ERR o FESRERE AR 2RI BT ST MG o
e ek R R RE BT e e o

£ZJ'

o+
sy

i

A= %‘%;‘}ﬁfi /z'l‘ F"D '-»/z‘ ]——1;%&%?‘: %\ 'T;? J/I}IJ/ZJ; é ’ Q%%ﬁfy_ﬂ#ﬁ%@é
BiENZERBELZE D2 LRI FEL2REATEFE L FriL o N2 P
do R 2P RO A L A EREE WML AR SRR o

WY o A FRTP A RRBIF BB L 2RI MR TR B & T

L P AR U R B 2R
S N X WHFRR Y > A FIRFP 2 - i3 ¥

BRELEFRIRITEDER Ho AEX p A TEL 2RV - 22

SRR LA E T L R 2R S AR o

TdEFH > R IR AIEE T E RN I EZT IR H U B B 4

RREEZIREAEIT NS o F B S 2 PRHEUOR SR B3F L
U2 2 o BEAATRE Z e UL i T R BBk TR T R TR

COTRHRE R R RAER 2ICARARR P s e

W TR B AR LR AR WM TG A % P
R B E & rrck

doi:10.6342/NTU201903555



Abstract

This thesis discusses case law of the competence regarding to the delimitation of Common
Foreign and Security Policy(CFSP) established by Court of Justice of the European Union
(CJEU). The purpose of this thesis is clarifying the legal principles used by CJEU and the
role of CJEU in the institutional litigation of European Union. First, this thesis explores
the principle of institutional balance from two aspects. One is the static observation of
how CJEU interprets institutional relationship between EU institutions, and the other one
is the dynamic observation of the evolution of institutional balance. Second, this thesis
explores the case law regarding to the choice of legal basis, and discusses the choice of
legal basis of EU measures.

In this thesis, we found that court cases of institutional litigation of CFSP overlapped with
Development policy.and Area of Freedom, Security and Justice (AFSJ). This thesis found
that CJEU recognized the nexsus between security and development then broadened the
Development policy competence. With regard to AFSJ overlapped with CFSP cases, the

approach of CJEU turned to balance the competence and narrowed AFSJ competence.

CFSP remain as a sui generis competence before or after Lisbon treaty. In this thesis we
found Lisbon treaty changed the relationship with other community competences and
CJEU turned to balance of competence approach to preserve the integrity of CFSP
competence. Although CJEU narrowed the community competence, CJEU use principle
of institution balance to enhance the European Parliament’s role in CFSP decision

procedure.

Key words: European Union ; Court of Justice of the European Union ; Common
Foreign and Security Policy ; Institutional Balance ; Development Policy

doi:10.6342/NTU201903555



>
»

Iy

[hTI—

»

i

[hT—

=

=

~

i

Iy

~

’

~

.
- N
25
.
- N
£

B BT B AL 9

e A P 9

49 it

............................................. 10

AW I v A 22 AR

L 14
N
SRR LRy
BT R RE
R T e A
PR

BB B M T e B

“
—_—

g e

S

AT S BT R I7

Ealize
T FE
fe ok =
e ok =
e ok =
fe ok =

&S s A

<k

x4
\:.\

F4 Fd2 Fd P4

AY

A &

AY

TRz
s
s
s
s

Ii2 89 i RS R

FOR A KB S AR A

FT R

FTR 2

2

/z: ]‘?—7‘,{%

B 51

doi:10.6342/NTU201903555



=X
f
AL l‘ _‘g‘-
=
=
=
f
AL 1 ___g‘z_
2
=
=X
f
54 2
xffr £ -

LR R 2T E R FTR Z T ettt 55

- Lo N = S N TR P AP R 99

I B AT A I ) 2 S e 29

FELITFLEE LR P TE DITH AL ettt 61
R IR W e N I - O 61

- B e e et 61

EEN C R L U 62

g FEEFRRAFE P B 2B 64

s AR AR 66

BEEF B TR Y ECOWAS % s 67

-~ FRBEBAAL 67

ER EREFEREE 69

R ECOWAS 4

PN B T 81

Pl X 2BEFEOREBELIFAITEZ DTS (e 83
B~ 2B E DT TR A T e 83

- B T e e e e 83

B AT AR 84

=~ AFS) i eh A 86

AFS) 7 £ o ¢ 2 TZ 20T AHE LR A o 90

-~ *Qﬁljlrjr_jrﬁ x5 e 4 :C-130/10 Parliament v Council . .............. 90

Z s Bt A B A 100

R T 109

N BB bbbttt 112
................................................................................................................................... 116

ZPHAETT & cooeeeeeeesessssses s 122

doi:10.6342/NTU201903555



doi:10.6342/NTU201903555



F-F o8 W

RSP
-~ P g%

wOM B & nigdr e o TAZ R R & (Supra-nationalism) | ¢2 T e iR A & (Inter-
governmentalism) | i LR E R A R AR TEEE R T e € R Bye
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TFERMY £ RRIEFET AE ¢ 21992 £ 3T Cec B 2 1% % | (Treaty on European
Union) i endl B3RP v e g A ML padape T 2ril, ~ T2 R
2 F& > ek (Common Foreign and Security Policy, CFSP) ~ T & ;3 27 A geAp i &
¥ | (Justice and Home Affair, JHA) % = 3 x 4 B e BB (0 T B AR )2 T o
KRR &I DRENEFMAE > 2 FREFFF LRI DREDRD P28
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BRHEEAY o R RRFHRE LT AL DR 2 RAARY 11 (Rene
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FRHE 2 p oot FRREPR TR s P RS2 TR
LRl o TR E R 2 T g S B4 ((European Defense Community)

i N MRS E P T BV FSE R Y 0 e SRR b R 2

1 BN EE £ (Court of Justice of the European Union)A 2009 4F BT AR LA 50 RTT > T8 B BN E
f5(European Court of Justice) °
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%%ﬁﬁgﬁ’ﬁﬁﬁ“ﬂ%%*ﬁwz&ﬁﬂiﬂa%ﬁﬁﬁwﬁiﬁwa
RASER RS il e S S R TR P N R S S
k’%ftféﬂﬁéﬁféwdﬁﬂﬁﬁ%g B R AR R LD R R~ SRS R AR

€ p BB EFLME s B F 2 o (Vooren and Wessel, 2014:359)
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BERROZ 2 FALEE WA FFEJIFEEIRE R EHE - HY
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10 Case 22/70 Commission v Council [1971]
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PR RATARE S ML R A S 2 P T B AR o T A4 et BT 3 @ ik

w

BT

REAX k4% 4 @ g~ o (Hass, 1961)

FTF AL A Rl P S DA L Eflen o A 0 1960 E x FE
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FAFREECRERZT WP ERBEE Ryp D7) Xk b2 0 80 %
M E e R g2 2484 (Cappelletti et al, 1986) o ®r pf crx 28 & H 3 iE 8 g
;2 i (Constitutionalization) » B~ 7 R"% B 2 ¢ 2 @ ILR RS P o g i o (Burley
and Mattli, 1993:75-76) 7 ’*—’“;,1:; FRERAR=Ei X ’T 7FCRE Y AR R RS L0 R
B o Aamarmiznie o (Lenaerts, 1990:263)

FEZRAZZM 2 EFENERY FEL R4 KR A2 7 FF05
7@ % 5L o (Stone Sweet, 2004)Stone Sweet B LR A R > RRER 2 R
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11 Case 431/92 Commission v France [1995]
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12 Case 120/78 Cassis de Dijon [1979]
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HEEEE 0 P LR GAFIRRIES A 2 s BB ML kg
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Meroni®3— % # 3 * o & Meroni % ¢ » gep 2fains: MM T4 2484 4 2 2%
RN R BRI AuE Y b B S 2T o AT R 2
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13 Case 9/56 Meroni & Co., Industrie Metallurgiche, SpA v High Authority of the European Coal and Steel
Community. [1958]
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14 Case 110/81 SA Roquette Fréres v Council of the European Communities. [1982]
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15 Case 22/70 Commission v Council [1971]

16 Regulation (EEC) No 543/69 of the Council of 25 March 1969 on the harmonisation of certain social
legislation relating to road transport.
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7 Opinion 1/76 of the Court of Justice (26 April 1977)
18 Case 45/86 Commission v. Council [1987]
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1999 & i I R e RAF R B o FE > p R E 2R AR o (Wessel, 1999) 7%
fORMEEEGAGE 0 R TR FRERITNL 6] £ e X DR
Fyhm FE R -

24

doi:10.6342/NTU201903555



FoR BHEITRZERRER

R WME R K R PR RS SRR AL U2 R R
R E AL TR BAJLIE N Y RS AR AR M T g e R 2 e
g o mE R ERHERRIE PARZFNEERBER LT FHDE g o
RAEZBREEIZLY PR TFILEFE - AF RO PRTTFRA 2 EEF

ERrE 2 R b2 o LR ERFER DS N o

B
3 BN g

- ek

W Tl BRABEEN? D 2ERA A ko Fla L5 &2 pa
EEfE TEAFEG2 T SRR ARFE TN E FWIEYTES - o U R
LR RE AN E R LRI N T o LETAEN S 0 RPN E 13
Fed W E R Ed ¢ R FRAA BT 2 WP PR UBRUNET § § RRAL
fRenena o g B R ORI B TR BRENY TR Rnie
7 i BAE -

%%lﬁﬁimm%hwmﬂﬁwo*ﬁ%ﬂ’ﬁﬁé&ﬁﬁﬁm’ﬁiﬁi
FrE L PR MR R P BRI c WO R 2 ed o BT AL
A A RPHOFRTH P T ERAAAES LR E BT ATE 2R
SRR ol PR A A RR A BH T EORMAR TR A REAE
WHF RS T f 2 2203 Fd 599K L {ALh - B L F R FRAF
Al Emte o > M T R A MBS G BT % 2 4 o (Jacqué,
2004:383-387; Prechal, 1998)— 454+ 4 A A 1 F » 51 % 4 T v 5 1 5% 4%

F IR ATIES o WM T R L XS R A RCR A MY i T R IR R
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20 4 Case T-243/94, British Steel plc v. Commission, [1997]
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25 Opinion 1/ 94 Re World Trade Organization Agreement, 1994
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86 Rl 22475855 11(3){% Relevant activities shall also include, inter alia, support for mediation,
negotiation and reconciliation efforts, for effective regional management of shared, scarce natural
resources, for demobilisation and reintegration of former combatants into the society, for addressing
the problem of child soldiers, as well as for suitable action to set responsible limits to military
expenditure and the arms trade, including through support for the promotion and application of agreed
standards and codes of conduct. In this context, particular emphasis shall be given to the fight against
anti-personnel landmines as well as to addressing an excessive and uncontrolled spread, illegal
trafficking and accumulation of small arms and light weapons.
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73 Council Common Position of 27 May 2002 concerning restrictive measures against Usama bin Laden,
members of the Al-Qaida organisation and the Taliban and other individuals, groups, undertakings
and entities associated with them and repealing Common Positions 96/746/CFSP, 1999/727/CFSP,
2001/154/CFSP and 2001/771/CFSP

74 Council Regulation (EC) No 881/2002 of 27 May 2002 imposing certain specific restrictive measures
directed against certain persons and entities associated with Usama bin Laden, the Al-Qaida network
and the Taliban, and repealing Council Regulation (EC) No 467/2001 prohibiting the export of certain
goods and services to Afghanistan, strengthening the flight ban and extending the freeze of funds and
other financial resources in respect of the Taliban of Afghanistan

7> Council Regulation (EU) No 1286/2009 of 22 December 2009 amending Regulation (EC) No 881/2002
imposing certain specific restrictive measures directed against certain persons and entities associated
with Usama bin Laden, the Al-Qaida network and the Taliban
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