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Abstract

The presumption of innocence, a king provision that every criminal law learner
knows well, was enacted to Taiwan's Criminal Procedure Law in 2003 which formally
declared that criminal defendants in our country are under its protection. Accordingly,
the defendant in criminal procedure is presumed innocent, and should the prosecutor
take responsibility for proving the defendant's guilt which was also confirmed its
constitutional status by Constitutional Interpret (CI) 556. However, due to the
confidentiality and the difficulty of introducing evidence in some specific crimes, the
prosecutor is sometimes hard to prove the defendant's guilt in practice. In this case,
foreign criminal procedure law developed "statutory criminal presumptions™ to reduce
or reverse the prosecutor's burden of proof in certain crimes, yet also lead to a question

that whether statutory presumptions violate the presumption of innocence or not.

To clarify the above question, first of all, this article introduces scholars' discussion of
the presumption of innocence and the burden of proof including their origins,
classifications, relevance and the possibility of exceptions. Furthermore, this article
claims that the content of the presumption of innocence in our country is : " The
prosecutor should take the entire responsibility for proving the defendant's guilt. In
addition, it is not allowed to reduce or reverse the prosecutor's burden of proof by

legislation”.

Based on these grounds, this article will further analyze and examine statutory
criminal presumptions, which include the following three types: First, the conclusive
presumption, whose violation of the presumption of innocence depends on whether it

reduces the prosecutor's burden of proof. Second, the mandatory presumption, which
VI



disobeys the presumption of innocence because of shifting a part of the prosecutor's
burden of proof to the defendant. U.S. Supreme Court' s opinion to limit the mandatory
presumption by applying "beyond a reasonable doubt" standard either makes the
presumption useless or makes it still unconstitutional; on the other hand, European
Court of Human Rights' view to restrict the mandatory presumption is quite loose and
reckless. Third, the permissive presumption, non-involvement in reducing or reversing
the prosecutor's burden of proof, does not directly violate the presumption of innocence;
however, once introduced to our country, we should consider its suitability according to

our institution of legal procedure.

Finally, this article will take Taiwan's property crime of unknown origin as an
example, emphasizing its nature of statutory criminal presumptions as well as the
conflict between this crime and the presumption of innocence. This article holds that
under the explanation of the existing law, this crime is a mandatory presumption,
violating the presumption of innocence and increasing the risk of wrongful conviction.
The other possible constitutional explanations, nonetheless, either goes beyond the
context of the Article or needs more information to confirm its respective
appropriateness. Therefore, not until the context of this crime is modified or being
sufficient empirical information to break new ground, this article still inclines to abolish

this crime in order to correspond with the presumption of innocence.

key words : presumption of innocence, burden of proof, statutory criminal

presumptions, conclusive presumption, mandatory presumption, permissive

presumption, property crimes of unknown origin
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% Comment, Criminal Presumption and Inference Instructions, 6 Willamette L.J. 497, 498(1970).
% 1d. at 498.

% Comment, Presumption, Assumptions, and Due Process in Criminal Cases: A Theoretical Overview,

79 Yale L.J. 165(1969).
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% B< % : “Presumptions are aids to reasoning and argumentation, which assume the truth of certain
matters for the purpose of some given inquiry. They may be grounded on general experience, or
probability of any kind; or merely on policy and convenience.” See J. Thayer, A Preliminary Treatise On
Evidence At The Common Law 314(1898).
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Fradkit s T pufms B B B AR AR g AR F & ( “An

instinctive response to counterbalance the expanding constitutional protections afforded

criminal defendants by the courts.” ) o *®

BRI YA L ook o A 2T U A L =48 T % B (conclusive
presumption ) ~ T 32 #]4& %_, (mandatory presumption) % iz & & %, (permissive

presumption ) » #-3t T i m 4 5 o

S G FRETA B AEH I FH L Ra a T EAR T, R B A G 1A - R
LF A - e, S .

100 comment, Statutory Criminal Presumptions: Proof Beyond a Reasonable Doubt?, 7 Valparaiso
University L. R. 147, 151(1973); Notes, The Unconstitutionality of Statutory Criminal Presumptions, 22

Stan. L. Rev. 341, 341(1970).
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197 Comment, supra note 100, at 152.
108 jacobson, Mandatory and Permissive Presumptions in Criminal Cases: The Morass Created by Allen,

42 U. Miami L. Rev. 1009, 1012-13 (1988).
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119 j0hn E. Stumbo, PRESUMPTIONS —A VIEW AT CHAOS, 3 Washburn L. J. 182, 187-90 (1963):

Comment, supra note 100, at 152-53.

111 Jacobson, supra note 108, at 1012.

112 Id
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1943 & s Tot v. United States 24 (T fTot %) /&= T &3 Bi o ) 3% (rational
connection ) - FFut 3t F 2t LK T g F 2 R SEERY: E S B N

4 11 Leary v. United State (™ # Leary % ) 1®

~ County Court Of Ulster County, New
Yorkv. Allen (T AL Allen %) "E 24 { PR AELH TR HHATELSL L
&R o B s 0 % Sandstrom v. Montana (T #: Sandstrom % ) MPxA-¢ s mpx

BB AR R s - B2 o

BIF W BHB PR 45T - RORELR L BT
EAREEARTFET E S EH AR REFL P o 24 E R R
R ML S R RLA RO F T s Y LRl PR

P AR B Rt engc Y A 82 12 (European Court of Human Rights, ECHR ) » 7= 12 2% 3

113 Comment, supra note 100, at 151-52.

114 |d

% 319 U.S. 463 (1943).

18 395 U.S. 6 (1969).

17442 U.S. 140 (1979).

18 442 U.S. 510(1979).
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#| A (T AL Salabiaku % ) & g RS ] FEE 2 0 FUMN A R PR Y Fseghd &4,
(take into account the importance of what is at stake ) 2 4% . f# @42 43 (maintain

the rights of the defence ) ¥ % & #1140 % 2. &7 v o 1204 ¢ s goow A i pa 30 4%

CSIESINU TS S S T S L R A T
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ERIANERFFIREN AT 222 LfE 0 0 Tot kR E R TR
2 DEmpe ) AR - Allen kel 2 T2 g £ ) HRE 0

3 Sandstrom & 4 ¥t B e T irFr s 2o - B2 LR (T H LR kK4 o

WMEF R ERLEA SAeT
% - #% Totv. United States

wwﬁﬁé@%“ﬁﬁ%?Qﬂﬁ’lEﬁﬁ%j%%P&ﬁFiA,%g
MR LR E R RAEE (- HEG R PRER A ERAEE
2.7 R 0 AT G R AT EEE (ship)s %]ﬁ (transport) # 4z (receive) »
Bkt aehw ok kit Totr 21938 2 9 7 22 p 515 i f 4 4 i Add
¥oERGH R bl hi g m- o pd 24> Tot FakiyiE 7 b B m2ng

% 901 i52 % m B o 2

120 ECHR, Salabiaku v. France, 1988, Series A no. 141.

121 Tot v. United States, 319 U.S. 463 (1943).
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s 122 R g .
oAk THG R PRBEEFG R, L TART 2 a8
j%@ié\ﬁi%]iééﬂi%’fﬁﬁhi " FEF R R LG - RSk TR

Bzt iz 5 001 % » Flig F L g2 22k > FHhEd -

txd P BREFEIAmT T 2T
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TRE T | AW Xouptir
A EARM BT L oo R o EIEMIBMARLFEAD > ERioP I

P 5 » oy s s 4 Y . e ¢ 12 o
- BESEMOP AL KRB ATOL RS NI 2F 5E g %5, 3 7

122 m < % 1 “Under our decisions, a statutory presumption cannot be sustained if there be no rational
connection between the fact proved and the ultimate fact presumed, if the inference of the one from proof
of the other is arbitrary because of lack of connection between the two in common experience. This is not
to say that a valid presumption may not be created upon a view of relation broader than that a jury might
take in a specific case. But where the inference is so strained as not to have a reasonable relation to the
circumstances of life as we know them it is not competent for the legislature to create it as a rule
governing the procedure of courts.” See Id.at 467-468.

2 Gl4e >t 1965 & - 4 4 4 0 United States v. Gainey % (T 4L Gainey % ) % United States v.

Romano % (™ 4L Romano % ) #H % 2 £ F SiT4p b el T > BEENECF 2 Budr) £ IR AR

CEHEE I B ?é—‘ﬁﬁ%?ﬁ% i o aGainey 27 » ZELFRF BT AR NI LTS
Yoo dedhe e Ty (carryon) “/!rtébﬂ};t%’ﬁ%?iﬂ DR ATFWPELD > A R FE- B

LR BB R Eains T ad 2 TRy B PEEREMEAR AR wAFRHER

1o & Romano % ¥ 2 2R3 % Iﬁ]%ﬁd A NI AFWR T o et 8 TG (possession)
% ¥, (custody) ~ " 424 ; (controll) iFyy > BRI B 2 Fefrini AR § o BNEF 2 i
EF LN FG A i s Gainey d2 &2 2 FIRE MR AFR - BEREP TG
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1969 # 7 Leary v. United States % (™ 4 Leary % ) B2RE 2 fad 44 & LA B AL

B e 2 it o
% = # Leary v. United States

1965 & 12 * 20 p » A %42 Leary B & i\*’fd 23~ A2 (sak ;%
CE)ETUBBA KLV AET B AAREB 122 22 p > b PE S B
FRMANE B0 FRORRHE AR ET RAMIES » 58 PRITEY ZF
BLHEROR AT ARARRP T T HIRLF HET R
FOLGT cAAAFEPTE BB F P rad Sl g0 RIS
Fredrde o A ARSI LI AR B F 2 LB RF > T AR IR 2D Fads T
CRAFrodok Leary * 2B AR { kA RETHERT - BEFAFEZ T
N Kt

Leary Az37= 38 8 & 0 % - > R E2AFSHFIER - 0w F TR
¥eeigd vz (Narcotic Drugs Import and Export Act) % > ¢ & ik i & 6

(transportation ) ~ T e+ ié‘ﬁi;-l (facilitate the transportation) 12 % *£% (concealment)
EHEr AV EERO P ¥ = 0@ F T B2 ) (Marihuana Tax Act) - &

LA fRE L b R A L R R FTRE A o 2 R RE R

MR AF AT REFBAAEAES L5 %o A E o T w2

¥R A Ee MR AT > Y T R R M RA R R EPARLE T
FooE R EER TR AR T RZESREEFREY > 2R Fe Ty | B b
MBS EMSB T SR 72 R m AL 5 e i & - See United States v. Gainey, 380 U.S. 63 (1965);
United States v. Romano, 382 U.S. 136 (1965); Leary v. United States, 395 U.S. 6, 35-36 (1969).

124 Leary v. United States, 395 U.S. 6, 11 (1969).
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125 1d. at 11-12.

126 Id

27 @< 1 “_thata criminal statutory presumption must be regarded as ‘irrational’ or ‘arbitrary,” and
hence unconstitutional, unless it can at least be said with substantial assurance that the presumed fact is
more likely than not to flow from the proved fact on which it is made to depend.” See Id. at 36.

8 1d.at47-52. Bt Leary & TE A 50 Tl BB Hwm Bt 5 RIE T F32 080 T

144-146 -
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N

° Id. at 36.

130 County Court of Ulster County, New York v. Allen, 442 U.S. 140, 143-44 (1979).

1

w

1 1d. at 144-45.
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132 1d. at 156-59, 167.
133 |d.
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