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Abstract

The research subjects of this thesis are “lawyer’s professional speech” and “the impact
of licensure on lawyer’s professional speech”. Lawyers are professionals, or so-called
freelancer, who have to undergo higher education and professional training and are
bound by professional ethics. When practicing the profession, lawyers have to meet all
three requirements of “professionalism,” “independence,” and “public interest”. This
thesis finds the elements of professional speech including “the qualification of
professionals,” “the speech regarding professional knowledge,” and “fiduciary
relationships”. Thus, the lawyer’s advice provided to his/her client based on the

lawyer’s profession and the relationships between the lawyer and client becomes

lawyer’s professional speech.

This thesis holds that the named general legal knowledge offered by a lawyer on the
newspapers and or magazines is the lawyer’s advertisement. The legal advice provided
by the lawyer to his/her client after the lawyer is consulted one-on-one by the client
through other platform such as internet belong to professional speech. Lawyer’s
professional speech in fact comes with the effect of business promotion; therefore, the
speech has to be real, not misleading, and professional so that the speech may be
protected by the Constitution. Lawyer’s professional speech should also meet the
requirement of professional responsibility. If the legal advice given by a lawyer to
his/her client is apparently incorrect and inappropriate which is against the

professionalism of lawyers and leads to the loss of the client, the lawyer should bear the



civil liability for damage.

Keywords. lawyer, free speech, professional speech, professionals, licensure, lawyer

ethics.
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% NLRA29 U.S.C. §152.
(12) The term "professional employee" means--
(a) any employee engaged in work (i) predominantly intellectual and varied in character as opposed to
routine mental, manual, mechanical, or physical work; (ii) involving the consistent exercise of
discretion and judgment in its performance; (iii) of such a character that the output produced or the
result accomplished cannot be standardized in relation to a given period of time; (iv) requiring
knowledge of an advanced type in a field of science or learning customarily acquired by a prolonged
course of specialized intellectual instruction and study in an institution of higher learning or a hospital,
as distinguished from a general academic education or from an apprenticeship or from training in the
performance of routine mental, manual, or physical processes; or
(b) any employee, who (i) has completed the courses of specialized intellectual instruction and study
described in clause (iv) of paragraph (a), and (ii) is performing related work under the supervision of a
professional person to qualify himself to become a professional employee as defined in paragraph (a).
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% «“One who takes the affairs of a client personally in hand and purports to exercise judgment on behalf
of the client in the light of the client's individual needs and circumstance.” Lowe, 472 U.S. at 232.

190 «A professional fulfills a more defined social role by offering specific knowledge and expertise to an
audience that deliberately seeks access to such information and often to the professional's judgment about
a particular issue.” Halberstam, supra note 17, at 772.
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AN E—ERTR B = RIZES 5575 KSR A B SR AR SRS wmA I

MEENER R Sl 5 m i &y | B2E S0 ) (professional speech ) » Fy 1 REME &[]
FERIFE = RIS - AR DA B A i = A IR R BB TR RIS - Bt
BEEEmHESR - B DR SEAREZRZEETIHR - M A SR D
BRI R

31 BXEmNEBHIREIRE

UM edRa - sel8H S S sm E ST o SNEESHIUSERR  BEAEH
BENEER e EBAE -
3.1.1 Thomasv. Collins'*

AR i AT S IR Bl = 5w B 2 R o RATE AR
ZHERBERE S wEHARYA - AlEE ERBARBIHE R - AZETRHE
Jackson RIEEMEE R, - E5HA IR SSRGS Som B A2 2 - Wk
H R SRER -

REH
RJ.Thomas & — 1 Ti# {5 T - MIE(TEEREMREEE T F R (United

g
i

Automobile, Aircraft and Agricultural Implements Workers ) M EZ T @&

( Congress of Industrial Organizations, C.1.O.) W& £ > 5 E A TAERR 71TEL

33323 U.S. 516 (1945).
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BN BRASR S E BN e T AAER ST - SR - B A - 1943
9 A CLOBLAHT AT g (0il Workers Industrial Union, O.W.L.U.) f£ & IR
PHERES) » ISR E I T A I AMIE T & » Thomas th7#5% 9 H 23 HZ/EH)
s -

BAEEENERITRI K » fEMNBUS RSBt T EZERS - DU SRS " 4R T
50 Ry ZE IS IOEE) K 3R EE - Thomas BURATE 1% » 2Rt —2K
flotREMNVEHE R EGER - RIIAERGAEER < - RS TIRETH
gt o ANHEDRIMY - Thomas SHERAEH 1% » TLEIEEEH] -

ARZEINERF E 5 Thomas YT Ry 32 &Y Vernon's Ann.Civ.St. art. 5154a. Sec. 5 >
RARE ¢ TEINFTE e E - M TAH A BRI Al - A E SRS
4R TAER | (organizer's card ) WA TAE:E H#EAME % - 4HERAATR RAHRBRRRX -

ST - Al E SRR B A ABCRGT RS T e ™ - kel
RUE - FEINBURS B TRHITAERE - 15T EBE 2§ R B S DT
H

&

o

B e AR A

* Vernon's Ann.Civ.St. art. 5154a. Sec. 5.

All labor union organizers operating in the State of Texas shall be required to file with the Secretary of
State, before soliciting any members for his organization, a written request by United States mail, or
shall apply in person for an organizer's card, stating (a) his name in full; (b) his labor union affiliations,
if any; (c) describing his credentials and attaching thereto a copy thereof, which application shall be
signed by him. Upon such applications being filed, the Secretary of State shall issue to the applicant a
card on which shall appear the following: (1) the applicant's name; (2) his union affiliation; (3) a space
for his personal signature; (4) a designation, ‘labor organizer’; and, (5) the signature of the Secretary of
State, dated and attested by his seal of office. Such organizer shall at all times, when soliciting
members, carry such card, and shall exhibit the same when requested to do so by a person being so
solicited for membership.
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REE B EF A S EREHT »+ Thomas F R INEURFEE A Ryfth T 1] —BEC A ST
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INBURF TR S > BERERZ U BT ¥ P51 T R (business practice ) HYEH] > LEE
P E E Rl ~ 58255505 ~ THESAEHH R R SR & HYEEE © 1 Thomas BT RyE R
QEET AT HIHZE T Ry (solicitation) - BERBUR A E HIHVRESETT Ry > BB S 5w H

S PN 3
e E AR

ARZEH Rutledge REE E£F » HEIZAZKEHRFIOR > Thomas LIRAZEHIIRAA
& T I A ERRE A ) (clear and present danger) 7 EERE S 5 JNEBUFH
ERAREBNEZET RAVER] SR ST B S AP AR -
Rutledge KIEE #8 F NBURFHIZERIS > MREAEEHZZ AN Thomas ZIIAZCEE) -
HE AT AN R ISR B SR o T JNEUR LA Thomas 7 3% 455 5
{ERHELATFIE AR 511 RSt St e s P 2 R o PRI NV SR A Thomas Y2
H 0 VARSI E SRS [ BRI LA > kR o Rutledge RTREFRRy 0 A%

Thomas ZELHYEHIE &5 HAIPHIES - WA FAEE 12 RIHI Gk -

HFONBUFHY LR - Rutledge ATAB RN S i H LA RIRFYRE F5k - REEIA

135 Thomas, 323 U.S. at 526-27.

136 1d. at 527.

BT E AR ISR R R SRR » 2T S E N ELIE— T ISR
Rl Z R - ot - SewmE BEEREIEH > H 209-226 (1999 4 ) -

B BRI S HERR AL > 55 AR 3.5 AR -

139 1d. at 528.

1407 1d. at 529.

1 1d. at 530.
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HEEGEHHNES > WERAL B ABUFLAR T/ DrE@EEE™ - s/
Holmes XJEERYE & H H 358y (free trade in ideas) 5RHH » —BRZE(FFaw A g

ARSI -

Rutledge RJEE SGEMZE 5 HAEZ R ANRNE S ZRIOA BT HFESS
{6 NSy DURUS4HER TIF5E - BN EES S B R Eg B iR - NEEE
A REE R ARAESRRAFTEMAILAS L RBUTEEC © Aame LAZREA
B~ A0 Bus \YFHMSEEGHI AR tFIrEAAMERSmNES
FIRER] > 2 SRR o RIL - AZEINBUFER A RAEAB 8 S ATLAE
Bt HUS AT AR E - BN EEE AR ENOCE 1| RmEE'"™ © FRit>

SN > R FoR%o R S RIILE R SR » hiF A B IR = 5 B HrEka '™ -

Douglas JOEEAEREE RS - KIAZK " HSTIFS ) BEgIREE—HEC > WE
AT AERARRER SR BSR4 RE R S [EHEHD  Jackson ASEEHAE
i EIE R a7 IR S B S H RO > [ TR R SR A
HAtELE 7 HUHEURS o T BUR AT DR IR — ()2 A IR ATESAEICE - A f
RERR L —(E)R A EIRAY NS RA R AMESSS THERYS 3 > ELFES Bl AIEE R FIR

42 1d. at 531-32.

43 1d. at 537.

144 1d. at 538-39.

145 1d. at 540.

146 1d. at 534-37.

7 1d. at 543 (Douglas, J. concurring).
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RHERF AR RF R T R EHT e R G R I0gE, 1%

Jackson RIEEH—HSHEHINBUNHYILE » FRBUNTERE A R EFLEb R e B
ARER AN EE - AREBECR BB EHVERET - i A7t S i
& o (HEfReE N RN Z AT Z Sm AV R - WIEBUFHIFRRS - 2 ARAVHE
F > FEIFEMEICCE 1 RV E R - BLEDT IEBURS LARE AT Fy i
ARG ~ Fam R EEEBRT - F—E AR E OO P EEA ST
& R EBHBLREMT ARG A EUR T DU A REATE EARIREE™ - ik
SamE HZ PRk - 2AEMME - EREEHARERREBUAHIAR A
F91% « et EalFE > Jackson ASAE A B A ZMER = i E FRIVAEAARES - 1M
JEINEURFT E RS EHESEE (solicitor) AYBRSEEHI' -

BIRAZE > Robert RKIEERAIEAFEER - HERAZ S mE HREIEHE 2 H
AR RS - FEARNEZBEAT ~ 581 - BT - A - FETEiFEHEEAE - 4
WHZ FIEE IRHIRE VAR - NIE A E IRV R B 1L A E HIR E SRR
ZEIPREL' o S ¥ I R TR AR St BB RIS > Thomas (Y /2
—TEEABEEIIRAEERE - SLH - HArAERHS TS - e e
HEERR  EETHEEE > #REKRHE S AR T 5580
e AE TR - RA ALFESER R IF RIS ZA - AR S aHas ~ 553

8 1d. at 544 (Jackson, J. concurring).
149 1d. at 545.

150" 1d. at 546.

151 1d. at 548.

15214, at 548-49.
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Lowe Z B F i e AT Hi A " BT ) BAUL - SEEIEEER - AE
o e EIRA TN B2 AN BB = VR R R (% o SR EEAR A E AL ¥ » WiEm &
ro CHI R B = E VT 28 - (RIBAREENE » BESHWIRNEEANEBE
P EBE I TR E R A R A BT o BURN REA RE DRSS i B B At - B B T DA
Bl EAE2EIREEESH

AREEE
Lowe [ 5 H C#4 | Lowe fE &N S HYARBN T HRG R - 440 =S IEERAR A

W

st fli Ry i BB (investment adviser) ° HJY Lowe % (5% FHYEFIRIEHIAA
I8 > FEEFSEAE (SEC) [ERTHEER - N ofUH Lowe % NMAFEINIRE
BERTERS » Hok AZE1E Lowe A A BT & RERM &1

—H1% > Lowe B HRRGESEE -  BTTERILHAR A =] > BN =E A &1 (&
A EREBMER ) > T AN E A RE RN mHHESE - Lowe AT THY
Mt AR « BRERESTSER - TR E s nysram - DUst

B EREH E R -

SEC 5% L4t Lowe I E HIVIHITT Ry - FERRLARLES s F I E RS - B

133 1d. at 556-57.
154 472 U.S. 181 (1985).
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MR R VAPTRE L REEM Z R E R > AMIESREREG ZAE - WEN

SEC JeRifyzE<"'> o [(Affii » SEC XA K A SRS » 281k Lowe &4

FERZEHET T = arlakam S FHRAEEHL 2 1% > Lowe 5k SEC AT LAFEIRHIREIRHIA K it
FREH - i SEC M AR FHUE R #H HHCE RN R SEETE T - TEZHE
RHY Stevens NEE - EEHMAAEFEE ' 2P EEEER L Lowe S E&E
SEM S SCIV I E R &S » 1k A EE A2 TIRE A CH BT 2 5 7 - il
Fe b EBUF A S LRSI B NRITEE AR ~ JHER FE R AR Z RS AR
HIPT o BN R E R A A PN E - MR R IE AT AR B RSt AE
JEFTAVE B BRI TT £y - Stevens RJAE LA SEC $RIIHVHR & HikdE - Hal A
“{EBATERERL ¢ — g AN A PR T IERE R LT Y T R e e
s BVEHE - = BIEIEN EE BERERITR AHE LR E R AER

BFELIRES - ST - BIEEIDAR AR ESESEE BB 1%
B WA E BEOREE > IR A FRRaZAIRLL T iAE TIRME AL . HIH
RREERSEFE] ) (R R R 70

Stevens RUEEHE—Fiwil > (KIERERFEERIEHIHAY - ZAEEAR: TRk

155 15 U.S.C.A. § 80b-3(a).
Except as provided in subsection (b) of this section and section 80b-3a of this title, it shall be unlawful
for any investment adviser, unless registered under this section, to make use of the mails or any means
or instrumentality of interstate commerce in connection with his or its business as an investment
adviser.

%% | owe, 472 U.S. at 183.

BT 1d. at 205. AHRABEAIPRAL FE4HEREE - SHM T (3£ 15) > B 148 -

¥ 1d. at 204-06.
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I E N ALEE SRS © Lowe S#TTAVAESE - AREF R ERT PEVFR KIEBHE N ALAE &
B NI BN R REE AR GEIE R - Lowe S#{THVRESLEE —EEHE ~ &
B (T AFE REECERNTSE S BEEARE TR - 2
DL > SEC ¥} Lowe HYZETH| < E T REEE -

White KB BAZHN TR, - (32 B A ZAMIIE (LS T SEE AN
IEHETE | B AOS BN IR Lowe NGRS FIIEH 2 | BB T
BN LS e (TR RIS - s ~ HORR S P RRSET 5 2 R 2

160
B o

MEAFEM " SawE5E ) (speaking profession) - fiwd Ry I I T BB AR E
BN BT - RS TRRSRERET - &P e T R R SRS -
HAEZ 2 25 am B AT iRIE - BERFIECREERRBUFETY T EETER 2T #
SEAE ) T AVRERERA o RIL o SIS AR R E A
TR R B R AR, BUTFERERZ IR EIR TS o (B - B
T REAR FHE RS EEAER - 28 S0 AR o AR ZE ey
EREIEA RN A2 S B RS - SUR B T T Rl '

159°1d. at 207-08.

10 1d., at 228 (White, J. concurring).
161 1d. at 228-29.

162 1d. at 229.

163 1d. at 230.

164 1d. at 231.
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EHERE  EAG2EREAEREEESI S - Xk " REASTHRER
FHIFE R Rkt > Ry R B E ALY S SRR LI > AR AT AR AT LEAE 3R
{TfEVEZE (practice profession)  [fIEE S5 (the professional’s speech) R[IffffE
FEMAVEITSEBT B2t - BURFE LGS IR E R IRH A RIESEEF RN - WA
WA R = am B AR - " 2 EHE A BB SRS {4 (personal
nexus) PFLE > MERBAILIER THRIEE AR E L S - BIFEER
TERER - M HIIR S AR E E o B T SRBIEAS BRSO 1 REY

{1

[EFARZERF BB RACERNVFT - AR EBMEATE RSB Z
i TE AL EEmAEE > AV RFRE LIRSt S S amAE R > MG arEE S
R E TR N VRSRE HIEHE - (A EESE - HAK T IERM
EEAENRERE AR B > 2RI SR M S SC 2 A (BRI
BRI ARG SER T R - B EAME T H5 iw  EE RV BRI > 2078

P BRI BEHOUE | RIVEE ' -

SEC il Lowe RTS8 1 THYRESS - HNEE K Lowe B15T S REIFVEEE EARS > AL
JEHESE S a © (2 White XOEERE Ry » A5 Lowe s THYRESE R & RS sE S5m -

EPRE R I T H ARG ARE] o sEPR AT IE AR ~ TR N R ffde iV EER - B
[EIRFPRA T &0k ~ AR RE R - WA =5 E By " EFifRE - FrIE SEC

165 1d. at 232.
166 19, at 233.
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R Lowe S Nt ARHVBENAESS B HYBISE =3 - White KTAE S MItH R = A AE
TR S eV ZE R - AETHSRER - A RE RN Ry S am A —RE s RRAY A REME > Wt
FeETBUR DI LARR A - &if » White ATEERE Ry » BLRLER P56 = s R At -
APHE AR ERTEE - Rk Whit ROAEHNARGRE 144
RAFAETY Lowe IEZFREEMEEC (RIS HHERBEREHEM ) A& DCES
2 E LA SR B I B R ki R

3.1.3 HAR e

£ Thomas 2 » Jackson RJEE A HAEE RAEE] : T BUN ] AZE IE—EI LA #ERATA
TEFEERRSE - AR — AR A\ SRR AR A S TR S - &
Fhs B TSR PR T A SR A ERRS  BUR e DAZE I —{E A FIRHY A
S TEREETS (Bt R RE R A B R SRA T R EH T o B h B R dugE . 7 -

HH L4 Jackson AOEEHY AR AT A - sl BRI EEE A BERETERSHY A il LIgRA
BEVARAERAY S 5 > A BB EmRIRAY At m] DS WGt a PR E HY B R R -
NBE > fCHR Jackson ATAERY M - A HBERERIVIEERAR - WSEEERA

7 1d. at 234. FRABIEEAALAE - 5F AR 3.5 (YA -

' 1d. at 235.

%" 1d. at 236.

170 «A state may forbid one without its license to practice law as a vocation, but I think it could not stop
an unlicensed person from making a speech about the rights of man or the rights of labor, or any other
kind of right, including recommending that his hearers organize to support his views. Likewise, the state
may prohibit the pursuit of medicine as an occupation without its license but I do not think it could make
it a crime publicly or privately to speak urging persons to follow or reject any school of medical thought. ”
Thomas, 323 U.S. at 544 (Jackson, J. concurring).
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{i# Jackson A AEHVBIBEE SR » KK Thomas ZE I NBUNERELATFETE - BILL T 4H&% T
e8Pk a mavatnl - NI sasd — R AR EwmE > 1A RAE RS

B2 A2 - AENGE Jackson ATEE BT8RN ~ BEETHYE]T1E o] SRR - #7570
AN - WETEHARRZHEEANS > HeEBUFEHIELEE A\ B S5 E HHIiE

[E4h > HH Lowe Z£ Stevens ATAEAEZLHE RATREM T {E LA , > S White K
EEREIN T (EEM G AT R e A R BiEEE A BEE ARNE
FEM L VRIRR % > BEEN— ARG HEERNHREER GEODE

White K7EETE Lowe ZEf5H —(ERTE RV * T IR A PR E & FRIFR K &
fAf - R AR HME A BHVECERR B EL G - ARERF o] AR (AR BT T (A S
(practice profession ) [ EEFaw (the professional’s speech) B[IFffBELE(tH#1T
EH TR o~ TEHENEABBE RS (personal nexus) R{FELE -
MR AR L TR AR LR R S il - BUTEE R T EHIEE - It
PRI A S AR E B B T EEEA G | R - T

71 «One who takes the affairs of a client personally in hand and purports to exercise judgment on behalf
of the client in the light of the client's individual needs and circumstances is properly viewed as engaging
in the practice of a profession. Just as offer and acceptance are communications incidental to the
regulable transaction called a contract, the professional's speech is incidental to the conduct of the
profession. If the government enacts generally applicable licensing provisions limiting the class of
persons who may practice the profession, it cannot be said to have enacted a limitation on freedom of
speech or the press subject to First Amendment scrutiny. Where the personal nexus between professional
and client does not exist, and a speaker does not purport to be exercising judgment on behalf of any
particular individual with whose circumstances he is directly acquainted, government regulation ceases to
function as legitimate regulation of professional practice with only incidental impact on speech; it
be-comes regulation of speaking or publishing as such, subject to the First Amendment's command that
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BERF SRS B Ry E S S BRI 1T Ry BRI 7587517/ ( professional conduct )
BUF S LAEEIRHIRE /- VB » LR EEE N BTG EE T ATE RIS > /R
BB EH] -

BPIZGER - SRSy W R C L BRR (5 o RISERTEE ) ZVE T Ry s e Bt
HEZBRRE - AW RHEEIRITRB TR RAFEZEFARE - RIS
ERHEEANTENTES > NBFHEEEHFRTONERER - WHEGHE A EATHIE
TR - LHLERED ~ FEI T EBBET R RS > AeBTAEE
I EE S - 2 > EER AR E S AR BEER G (AREmEYERHR %
SRR RERA (R ) - HHSREmIERRrIE E AT g iRy - SR = i
KIRE S o MR ] —f = 5w 5 FEY PR -

i B4l White AGEETRHHY 3BT 2B S mE T T ESHHVE AR
BIst¥ " e N\ BSRARMBERARE S5 5 BTSSR AN B LS i ZAl
fe > BEARREEREANEIL T EEREG ) ER T BHEEAZ TEAME
ZHEERE ?EBEMEE - AIHEEANBESWIEBNEX S0 > BUTRIATE

SNER  ERT - RERE RS E HZ FEHE -

“Congress shall make no law ... abridging the freedom of speech, or of the press.””. Lowe, 472 U.S. at
232 (White, J. concurring).

59



3.2 ERHNEXTRIVEA

ARSI RS M AR B AR S R N R S e B AR M 2 Bl - W2 R
TR =K e =R F R A AOE TE R S s W

321 "PFER B0, BIE
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ZEhnp[E B R T Foray iRz A SEE AR » HEES W RN
AT RFTHIBES N =5 o (HEE LA White AAE AN 2R
AARER L5 -

AR ST ECSE SR L — O A 3R AT Daniel Halberstam 385 555K S am Y
R BRT White ATEEFTRENNY T ERERIR, & TEAME, RES > BEEE
HEAEN THgme ) KR -

Halberstam S B2 - White S 9 RMETT A7 o S (0 BITERR AT 6 A B0
AR BRER A SRS RGN W BRI e i A L
FLERERTAR 2 T LR - (3R AL B A B B S A T R (A1
T AR E R mOEE -

"2 Halberstam, supranote 17, at 772; Post, supra note 21, at 952; Sherman, supra note 25, at 184.
'3 Halberstam, Id. at 772.
7 1d. at 777.
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AR > EREEE R Ry U LY DhRE - NI R E < E R M oasRIE SRR e T &
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M ATER Z Az Ryl > FTRRAVEIE —TE T FHEHESR | AR - BEZRELSE
Hamomaa VA SEEE ARG G - DIRER ARG AEIIEE - 51
RERZFIBUNE S - HEUF —HEEHRFER AR S5 55— T B E L ESR
WBRIERAF B A B EE AR 3l EESR 2 TEEAER” -

175 1d. at 828.
176 1d. at 829-30.
7 1d. at 831.
178 1d. at 832-33.

61



& I > Halberstam 58 Ry B SE = a e 2 5 AAETHSRESR [ - BLEEE A\ BHYE RAOM
FRIFEEGEIRCCE 1| RREREESHYER - AZHER RAORAY AT RN - &
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R NHHETT A B > (M BEIEBUF SR T RERFEFESHm B RATM > MEtHH
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i1 Halberstam 5 FLARFTA » SURIEAY S RAER B8 A B T (R (et
BB CE - TR A BHEEARMERLN RO THELERA
573K - Halberstam FE3aii R THTHIITIE: » {9 B 36 25 S0 (T B 3058
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Robert C. Post i HEF VIR E L EHFEANBHEEE AR RN -
BERESHA —THREZR s EESm o84 HgFEEEANERNT
SEFSHT R "™ o JREN - Post 37JE] White AJEE{E Lowe ZERY5HE™! -

LIB& A Ryfil - Post 28 Bl IRFTA B A TR T RIBRE TRV Sl e HE S -
B TR L BE EAHEE T RS G o BT R PRI B AR A
A RHET W  JEFRFERE TN W o WA EEE SR - B E MU

EEEAT BRI TR - (DBRAEEARTERET PSR T RS -
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' Kry, supranote 19, at 890.
P 1d. at 896-97.
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193 1d. at 906-07.

19 1d. at 907-08.

195 1d. at 909-11.

1% 1d. at 896-97.

97391 U.S. 367 (1968).

198 Kry, supranote 19, at 892.
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202 1d, at 1343-44.
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205 Sherman, supranote 25, at 186.

2614, at 188.
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209 1d. at 192-93.

210 1d. at 193.
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331 FEEIBXESmEL A E

3.3.1.1 NAACP v. Button*"

REEW R T AT E i H T BT R 2 MIREE - BUFRE G LB HIBITE
BT Ry By > TIRRGIEEEITI S smE H ? 2EERRL » BUNNMSDIGREELE
BFEC > MILERGIERAT S E H o (2 Harlan AJE B R ERETELE 3= A S0 EE:
RAMARIVIE S, » SRR PEAERR IR - BUNAREE SRR TER 1T Ry WM IR

HFFE S5 -

ZIN

g
i

ES

A AFE(E#EE NAACP ( National Association for the Advancement of Colored
People) A 1909 FEAFALYEEAL - Wi LA EE FIAH R0 R RE 4T 2 BlE L IB S > &

R4S fena Y 86 {38 - NAACP 4 fond NAE E B 2 FMmIE QA Bk

213 371 U.S. 415 (1963).
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NAACP 4+ feno A G AR EBRE » —REHEEABTHE
NAACP Hi3E » WIRERE N E E ARG FERBIRM: > FHEIREATEE 5 AR
W2 ZAER IR - EURRAVIEID & A SRR IREEHE e R0 - EMEAE .
HEM T SR RS /ol NAACP (VAT G AN » Mg s
HRLRARES > SFEFEAN (AR SiEss NAACP - LUETT{R
EEEETD o B RENEEFEANELRENZEIR EEARER - hE g HIEaT
RESUHIREINTRIRE - ARG L PR E G HIERATEE > 2H NAACP &6
FEE & ® (The Defense Fund) fEIREERNTHED - NIL - EEAFEE EAIEZRER

SEFRAN - MREZ(E NAACP REATREEE g -

S fens MY 1849 FERITIAZEIE(P/rfEA (running) Rz EIHESFER (capping) o
NAACP E& ¥ EAUEERBN SRR M s B R R D U R R B E fa A S8 > 242U
R G WGEE Ry (/T e EREETER © W% > 1R 1956 > 4 Je ot N AR 1
fang (runner) KBFEITEAE (capper) HYERBAR S ' JREUL H A E o HE
FRATIE A SCAHES - RERE S I AR TS ) 2 - I E R

ot NAACP {HATHUS & ASHE 2 Zo IR0 A FR AR G 1R R A AT 2 R

24 Code of Virginia, 1950, ss 54—78, as amended by Acts of 1956, Ex.Sess., c. 33

(1) A ‘runner’ or ‘capper’ is any person, corporation, partnership or association acting in any manner or
in any capacity as an agent for an attorney at law within this State or for any person, part-nership,
corporation, organization or asso-ciation which employs, retains or com-pensates any attorney at law in
connection with any judicial proceeding in which such person, partnership, corporation, or-ganization
or association is not a party and in which it has no pecuniary right or lia-bility, in the solicitation or
procurement of business for such attorney at law * * * or for such person, partnership, corporation,
organization or association in connection with any judicial proceedings for which such attorney or such
person, partnership, corporation, organization or association is employed, retained or compensated.

(2) An ‘agent’ is one who represents an-other in dealing with a third person or persons.
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215 NAACP, 371 U.S. at 428-29.

2190d. at 429. HRABCAS W2 54500 - 2R REHME  Buat S mElEECatE S 0 H B
#ex o 5530 H - H 56-65 (2005 4F) -

217 1d. at 430.

218 1d. at 431.
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3.3.1.2 LSC v. Velazquez™

ARZFEPEFT T AT S5 B R - Kennedy JOABEREEABNWAGORIIRE 57

219 1d. at 438.

220 1d. at 439.

21 1d. at 437.

22 |d. at 457 (Harlan, J. dissenting).
23 1. at 460.

24 1d. at 465.

225 531 U.S. 533 (2001).
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226 |d. at 542-43.
27 1d. at 543.
28 |d. at 544.
229 1d. at 545.
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"R AVBEGIRIAREZ PRIV EE - WA — R A B S S ERATE A ARG
LR HEFENEHEEMVERS Ty - MBS TA RS - HEERRIR

MFHEH (FE89) HT4-
1 Restatement of the Law Governing Lawyers §14. Formation of a Client-Lawyer Relationship;
A relationship of client and lawyer arises when:
1. a person manifests to a lawyer the person’s intent that the lawyer provide legal services for the person;
and either
(a) the lawyer manifests to the person consent to do so; or
(b) the lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should
know that the person reasonably relies on the lawyer to provide the services; or
2. a tribunal with power to do so appoints the lawyer to provide the services.
2 Brian Kennedy (5% 91) > & 45-46 -
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HEm SN E B > FraER - ifam - BB EH EemEsEFE o T - &

B BN A JE R s, > ST ™ .

BE T IECK HEERAVEEIR - S B 2N 17 g Z B T EE 5 John
Milton - Milton AH{E \BAFERY: - BEAEPEZIEFIFNRETT - NIL - BB 6
FHRE E B G A BT P BT S i E SR P S R 2 1%
19 40 7 LR HTEL 52 John Stuart Mill 248 Milton FYERES - 7 F5RFAIAY S 3w E H -
AR ABUEREH > FlRG S BUFEHEM SamivEE L - R ER S5 amE R
NAUEIRE - B HEEGEE R - WISy AR - AN EXRAE Z H
iy (AfE T AR B SRS H - BIFASREN AEH -

AER A B RE 2R TR » BRI R S A AEE Oliver Wendell Holmes, Jr. i3
1919 4~ Abramsv. U.SZE P REZE R » #2H T 55 B E 30 | (free trade in

ideas) FVEEZR > ILHE Mill SRl =3 E " - Holmes AEE R - T & HE

Mo LHEEERARE > SEMTE > S A DB IR - S E REEE s 5 7 (1999
)

oMk (GE15) 0 H 121-122

M RT3 (55246) 0 EH 17-18

0 [E bEE 0 H 20

20 250 U.S. 616 (1919).

B Obk T (3F246) 0 B 20 -
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B AET LR - A S5mEH R EEe EKEHE Y T TA - Nt
EAEEZAEmAH  mRHSmESHNAREREHE > MEwmHEAE
FVEE > WIEARSERNEE™ - FE > AsE EmTSeE - sl s
i o A S e R EUETRES o (B4R B hiSeE At - DHBSERE
A FEHVEFAREEA TS » AMEREIR > SRR S 5w B 565

R IR S A BR R © BRI AYIIRE™ -

ECREHEES AT REN S EE - MREBUEHVEFAHERENRIGR - AR
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A AZ PR R Sm AT Z AR BRA AR - NIL - el ek AR AT IS IE

232 “The ultimate good desired is better reached by free trade in ideas-that the best test of truth is the
power of the thought to get itself accepted in the competition of the market...” Abrams, 250 U.S. at 630.

T (3E15) 0 B 123-124
54 kKT (32246) H21-22 -
G S TR B o AT 52610 E 75 (200448) -

88



Ry T H (e EREEUGI#ER(E » HEIEASRATRIEN S5 S 2 E (FHaoK
B thAlDRHE SRR EEUaES(L - B RASRFHERI B2 —P° -

B. @EREERFH

5 B AR AT AT S R By T BRI (democratic process
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WSV TG aEER - QIS 2 EADNIEEAIEE - MIERTEBUEHEE
BT BERARBGIRGEE - f£7Y TR | By > RESwEHIER - /]
FER TR B AR B e V&R UE A - DR R A B BRI A 5 TEREER Y 88 4
20 T > S E R R E ZREEME AR (Law of Nature or of Reason ) » 1112

TEBR AR RSEERGIE  WEEAHIE -

EBF R = AR Jackson KA ETE 1945 4 Thomas v. Collins ZE A E] & = i 4

% [6] B3 -

BT (31 246) 0 H 24
TR (GE15) 0 H 124
T (RE15) 0 H 124
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89
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EEEE R ARTHER EBUANA AP, ™« 2% » 1£ 1964 4 New York Times
v. Sullivan 2% > fy William J. Brennan, Jr. ASEE BT ¥ S AR RAE - BIEEH
Meiklejohn ZF2i B » T58& " ERITBIFTRGERVEARR A — » Bl A IRIEA RS
2R ~ 5&IMA I R EERBOE A LEE » Kt aE T HBUFE A A
BZE -~ SRR A BRIEALSE 20 At R ERFREERNR S
s R 2 FREE > AR RSB ER R E R SRR

ZAIM > Y Meiklejohn DU BMERVERESER S amE B > EEERERERRPTIEX
WEimE HEET - RAEEEN AP R AR BRI HEESHER E RO AT
VS > TRIE R REBUGEFRR - BAEARN RS - A EINAS AR
(RS > PIIECES 0 T HAT L R - B R DR S5

(private speech ) » IR 525 3 HH AR ERES®

S AREREETHE K HBEER - B R WA [F] = i B ORISR —(E{E B G
Bt RERFRZBRES S E B RERGESHR EBUGEFATSR 2 &
BB SR HL SR SER T BRI = A H A B R RSO E5R - RS ZOR R ES
s H o (EARIERCE B &GN - 5L T BUG ERYEE - it elH - BHE L

*! Thomas, 323 U.S. at 546.

22 376 U.S. 254 (1964).

9 “Thys we consider this case against the background of a profound national commitment to the
principle that debate on public issues should be uninhibited, robust, and wide-open, and that it may well
include vehement, caustic, and sometimes unpleasantly sharp attacks on government and public officials.”
Id. at 270.
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% gEia (3E255)0 H 76 -
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M EEsE HS89

> Empa (3% 282) H 383

2 Jennifer M. Keighley, Physician Speech And Mandatory Ultrasound Laws: The First Amendment's
Limit On Compelled Ideological Speech, 34 CARDOZO L. REV. 2347, 2373 (2013).
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7 1d. at 2374.
28 Sherman, supranote 25, at 196-97.
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289 Robert Post, supra note 20, at 20.

0 Keighley, supra note 286, at 2371.
#'1d. at 2371-72.

2 Halberstam, supranote 17, at 779-81.
2% Post, supra note 20, at 8-10.
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2% Robert Post & Amanda Shanor, Adam Smith's First Amendment, 128 HARv. L. REv. F. 165, 171-72
(2015).

295 Post, supranote 21, at 951.

2% Post, supranote 21, at 979.

#7 Post & Shanor, supra note 294, at 178.
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2% Keighley, supra note 286, at 2370-71.

2 Halberstam, supranote 17, at 833.

300 Post, supranote 20, at 49.

' Edwin C. Backer, Paternalism, Politics, And Citizen Freedom: The Commercial Speech Quandary In
Nike, 54 CASE WESTERN LAW REVIEW 1161, 1172-1173 (2004).

2 1d. at 1173.
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393 1d. at 1175.

3% Renee Newman Knake, Attorney Advice And The First Amendment, 68 WAsH. & LEE L. REV. 639,
674-75 (2011).
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BN AT H - th RERZ LA TBUE AR I TR LB R HWRIE A T &
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R F DA TR HE R R R R E S N REAHERN 2 (Rl - 52 - e
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B. R ELAE

SRR - B SRR B A ENRERLE B ENE - SRR EKE - B S
ICEEEAE  EFE > NS SRR N ER AR MR EREEEE  HEAENE
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ELFTFEATTHEEFERZZK - -
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307 & FE e H 166-167 ¢
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BN RS BRI M E TR - AR B E AR T EEEE - W
EENBUTIL A TR H B & 2B B s -

3.5.1.2

3 Em (the two-track theory ) FVREIR > E23E DY Ry &= BN FS i =1 ARt Thurgood

Marshall AJAE F 55 1972 4 Police Department of Chicago v. Mosley ZEHGFffEHHAY :

8 E REY > EH 167 -
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310 “The First Amendment means that government has no power to restrict expression because of its
message, its ideas, its subject matter, or its content.” Mosley, 408 U.S. 92, 95 (1972).

MO 0 S E HAYIRABL R I > U - S E B Eh 0 H 154 (1999 £F) - FEH
=R TN BIER ) (content-based ) K " AIZFHHIL | (content-neutral ) » 275 7563K > PR #4
ZREEHIRELRE ? —35\5% Bamnes, Prosecuting Attorney of St. Joseph County, Indiana v. Glen
Theatre, Inc.—2Z& » Ui © EEEIFRERSZTEHE » H 271-272 (2003 4) -

Ok (E311) 0 H 156 -

D RERG  SEEH B O e R L G 0 F B > 55 28 {0 H 43
(2005 ) o

ORRTEE (5E311) 0 B 184-185 -

S E ERE - H 161

0 SERG (FE313) 0 H 47 -
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20«1t is well understood that the right of free speech is not absolute at all times and under all
circumstances.There are certain well-defined and narrowly limited classes of speech, the prevention and
punishment of which have never been thought to raise any Constitutional problem. These include the
lewd and obscene, the profane, the libelous, and the insulting or ‘fighting” words—those which by their
very utterance inflict injury or tend to incite an immediate breach of the peace. It has been well observed
that such utterances are no essential part of any exposition of ideas, and are of such slight social value as
a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest
in order and morality.” Chaplinsky, 315 U.S. 568, 571-72 (1942).

21 bRFE (3E311) 0 B 158-59 -

2 BlE#E (E313) H44-
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20 ke (FE311) 0 H 269270 -

327 O'Brien, 391 U.S. 367 (1968).

328 «“A governmental regulation is sufficiently justified if it is within the constitutional power of the
Government and furthers an important or substantial governmental interest unrelated to the suppression of
free expression, and if the incidental restriction on alleged First Amendment freedom is no greater than is
essential to that interest.” Id. at 377.
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330 Kathleen M. Sullivan, The Intersection Of Free Speech And The Legal Profession: Constraints On
Lawyers First Amendment Rights, 67 FORDHAM L. REV. 569 (1998).

31 Keighley, supra note 286, at 2368.

332 Kathryn M. Mohr, Lowe V. Sec: An Avoidance Of The Commercial Speech Definition--The Right
Result For The Wrong Reasons, 17 U. ToL. L. REvV. 1007, 1013-14 (1986).
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333 Halberstam, supra note 17, at 838.

3% Martha Swartz, Physician-Patient Communication And The First Amendment After Sorrell, 17 MICH.
ST. U.J. MED. & L. 101, 122 (2012).

335 Halberstam, supra note 17, at 840-41.

336 Moldenhauer, supranote 23, at 893-94.
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337 Sherman, supranote 25, at 192-93.

3% Renee Newman Knake, Legal Information, The Consumer Law Market, And The First Amendment,
82 FORDHAM L. REV. 2843, 2852 (2014).

39 Swartz, supranote 334, at 121.
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